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CORRECTION. 

At  the  end  of  the  case  of  Naehtrieb  v.  The  Harmony  Settlement,  under  Churches,  volume  6, 
page  788,  make  the  following  note : 

Reversed.     See  Harmony  Society,  page  868,  volume  18. 

The  only  error  in  arranging  cases,  or  making  the  proper  note  of  cases  reversed,  that  we  have 
been  able  to  find,  so  far,  is  shown  by  the  correction  above  indicated. 

The  law,  as  announced  by  the  judge  of  the  lower  court,  from  his  view  of  the  facts,  stands  good ; 
but  the  supreme  court  took  a  different  view  of  the  facts  and  dismissed  the  bill. 


THE  DELAY  IN  ISSUING-  VOLUME  18 

was  made  by  press  of  other  work  on  the  firm  doing  our  printing.  Volume  19  is  already  partially  in 
type  and  will  issue  in  six  or  seven  weeks  after  volume  18,  with  volumes  19  and  20  (now  all  ready  in 
manuscript,)  soon  after.  Volume  21,  on  Land,  edited  by  Leonard  A.  Jones,  is  promised  in  ample 
time  to  prevent  delay.  Most  of  the  work  on  volumes  22,  28,  24  and  26  is  already  done,  and  some 
work  has  been  accomplished  on  all  the  remaining  volumes,  so  that  our  friends  can  feel  confident  of 
the  series  appearing  as  fast  as  is  consistent  with  good  work  and  accurate  editing. 
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EXPLANATORY. 


t,  The  cases  in  this  work  arc  arranged  by  subjects,  instead  of  chronologically.  They  are 
assigned  to  the  various  general  heads  of  the  law,  and  each  subject  is  divided  and  subdivided, 
for  convenience  of  arrangement  and  reference,  with  head-notes,  or  table  of  contents,  at  the 
bead  of  each  subject,  the  same  as  an  ordinary  digest. 

3.  At  the  head  of  each  division  of  a  subject  will  be  found  a  digest  or  summary  of  the  points 
of  law  in  the  cases  assigned  to  such  division.  This  Summary  is  confined  exclusively  to  the 
statement  of  the  points  of  law  applicable  to  the  particular  division  under  which  the  case  is 
published,  other  points  of  law  in  the  case,  if  any,  being  transferred  to  other  subjects,  or  to 
other  subdivisions  of  the  same  subject.  Where  points  in  a  case  are  carried  to  another  divis- 
ion of  a  subject,  they  are  put  into  the  foot-notes,  or  notes  following  the  cases,  and  reference 
is  made  to  the  case  by  section  numbers  in  parenthesis  at  the  end  of  the  section. 

3.  The  cases  in  full  are  arranged,  generally,  according  to  the  order  of  the  sections  of  the 
Summary.  Where  the  court  states  the  facts  of  the  case,  it  is  so  indicated  by  the  use  of  the 
words  Statement  of  Facts  at  the  beginning  of  the  opinion.  Where  it  is  necessary  to  state 
the  facts  apart  from  the  opinion,  the  statement  is  made  as  brief  as  possible,  and  is  confined 
to  the  facts  necessary  to  enable  the  reader  to  understand  the  points  decided.  The  cases  are 
also  divided  into  convenient  paragraphs,  with  a  brief  statement  at  the  beginning  of  each 
paragraph  of  the  point  of  law  discussed  or  decided.  Reference  is  here  had  to  the  italic  sec- 
tions scattered  through  the  opinion.  These  take  the  place  of  the  syllabus  usually  placed  at 
the  bead  of  the  opinion,  and,  besides  bringing  out  every  point  of  law  actually  decided,  in 
some  instances  call  attention  to  a  review  of  authorities,  as  well  as  various  points  of  law 
which  would  ordinarily  be  classed  as  dicta. 

4.  At  the  end  of  a  series  of  cases  is  a  digest  of  points  applicable  to  the  particular  subdivis- 
ion of  the  subject.  This  digest  matter  iB  obtained  from  four  sources;  1st.  Cases  assigned 
originally  to  the  general  head,  but  digested  and  thrown  out  in  the  final  arrangement,  not  to 
appear  in  full  in  any  part  of  the  work.  2d.  Points  taken  from  cases  which  will  appear  hi 
full  under  some  other  division  of  the  same  subject.  3d.  Points  taken  from  cases  which  are 
assigned  to  some  other  general  head.    4th.  A  digest  of  cases  from  state  reports,  law  periodi- 

'cals,  and  the  opinions  of  the  Court  of  Claims  and  the  Attorneys-General. 

5.  Cases  tnat  will  not  appear  in  full  in  any  part  of  the  work  arc  denoted  by  a  star  follow- 
ing the  name  of  the  case,  thus,  Doe  v.  Roe.#  The  tables  of  cases  will  also  contain  a  similar 
designation  of  rejected  cases,  so  that  in  consulting  them  the  reader  will  readily  see  whether 
he  is  referred  to  a  case  in  full  or  only  a  digest. 

C.  The  italic  matter  at  the  head  of  the  Summary  takes  the  place  of  the  side-heads,  or  catch- 
words,  usually  prefixed  to  the  sections,  and  is  intended  as  an  index  to  the  contents  of  the 
Summary.  At  tho  end  of  each  section  of  the  Summary  the  name  of  the  case  of  which  the 
*ection  is  a  digest  is  given,  followed  by  the  numbers  of  the  sections  into  which  the  case  is 
divided,  so  that  after  the  reader  has  read  the  section  of  the  Summary,  and  found  that  it  is 
what  he  wants,  he  can  at  onco  turn  to  the  case  in  full. 
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FEES  AND  SALARIES- 

[Fees  and  Costs  in  Bankruptcy,  see  Debtor  axd  GuBDirott,  p.  808.] 


VII.  Witness  Fees,  §§  881-414. 
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IX.  Clerks  of  Courts,  §§  475-505. 
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EL  Death  or  Suspension  from  Office, 
§£  81-111. 

III.  Extra  Compensation,  §§  113-248. 
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Liable.  §§  249-253. 
V.  United  States  Marshals,  §§  253-376. 
VL  Postmasters,  g§  377-380. 

I.  In  General. 

Summary—  Money  paid  over  under  illegal  orders  may  be  recovered  back,  8  1. — Navy  agents; 
disbursements;  time  of  service,  §  3. — Defaulters;  adding  commissions  of  delinquent  to 
balance  due,  §  8. 

%  1.  Money  paid  into  the  treasury  by  an  officiaI,under  peremptory  instruction^ f  rom  his  superior, 
and  to  which  he  is  entitled  as  a  port  of  the  fees  and  emoluments  of  his  office,  may  be  recovered 
back,  if  such  orders  were  illegal.    United  States  v.  Ellsworth,  §  4. 

§  2.  Under  an  act  allowing  navy  agents  two  per  cent,  on  the  first  $100,000  disbursed,  and  one 
per  cent,  on  every  succeeding  $100,000,  provided,  however,  that  the  maximum  compensation  do 
not  exceed  $8,000  per  annum,  the  time  of  service  and  the  amount  disbursed  furnish  the  true 
rule  of  compensation,  the  compensation  per  year  being  the  rule  of  decision  and  not  per  quarter 
or  any  other  legal  subdivision  of  a  year.    United  States  v.  Wendell,  §g  5,  6. 

§  3.  The  act  of  March  3,  1797,  providing,  upon  neglect  or  refusal  of  one  accountable  for  pub- 
lic moneys  to  pay  over  the  balance  reported  to  be  due,  that  the  comptroller  in  a  suit  to  re- 
cover such  balance  may  add  to  said  balance  the  commissions  of  the  delinquent,  is  applicable 
only  to  commissions  pending  and  unsettled,  not  to  such  as  have  already  been  paid  to  such 
officer  under  a  final  adjustment  of  accounts.    Ibid, 

[Notes.— See  §§7-80.] 

UNITED  STATES  v.  ELLSWORTH. 
(11  Otto,  170-174.    1879.) 

Appeal  from  the  Court  of  Claims. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Goods  imported  at  the  period  mentioned  in  the  dec- 
laration might  be  stored,  under  the  warehouse  acts,  in  the  public  stores  legally 
established  at  the  port  of  which  the  petitioner  is  collector.  Due  indemnity  to 
the  United  States  was  given  by  the  railroad  company,  at  whose  request  the 
public  stores,  in  this  case,  were  established,  against  loss  arising  from  decay, 
waste,  or  damage  to  the  goods  there  deposited.  Moneys  to  a  large  amount, 
as  specified  in  the  declaration,  were  paid  to  the  petitioner,  as  such  collector, 
to  reimburse  the  treasury  for  the  salaries  of  inspectors  having  charge  of  the 
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goods  deposited  in  such  stores.  Pursuant  to  the  act  of  congress,  the  collector 
rendered,  under  oath,  a  quarter-yearly  account  to  the  treasury  of  the  sums  of 
money  collected  for  rent  and  storage  beyond  the  rent  paid  for  the  stores  to 
their  owners.  5  Stat.,  432;  R.  S.,  sec.  2647.  Statutory  requirement  also  exists 
elsewhere  that  all  moneys  received  by  collectors  for  the  custody  of  goods  in 
bonded  warehouses  shall  be  accounted  for  as  storage,  under  the  fifth  section 
of  the  prior  act.  14  Stat.,  188.  Such  requirement  is  enforced  by  a  penalty,  as 
follows:  That  every  officer  or  agent  who  neglects  or  refuses  to  comply  with 
the  same  "  shall  be  subject  to  be  removed  from  office,  and  to  forfeit  to  the  United 
States  any  share  or  part  of  the  moneys  withheld  to  which  he  might  otherwise 
be  entitled."    R  S.,  sec.  3619. 

Yearly  payments  of  the  same,  as  the  petitioner  alleges,  were  made  by  him 
through  mistake,  and  that  he  made  application  to  the  commissioner  for  leave 
to  correct  his  account;  but  the  Commissioner  refused  the  request,  and  declined 
in  advance  to  repay  the  petitioner  any  part  of  the  said  moneys.  What  the 
petitioner  alleges  in  that  regard  is  that  a  part  of  the  money  derived  from  that 
source,  not  exceeding  $2,000  in  any  one  year,  belonged  to  him,  under  the  act 
requiring  accounts  as  to  rent  and  storage. 

Annual  payments  on  that  account  were  made  by  the  petitioner,  as  he  alleges, 
for  the  period  of  eight  years  during  which  he  held  the  office,  amounting  in  all  to 
the  sum  of  $14,535.23.  Maximum  compensation  of  his  office  is  $4,500,  as 
follows:  Salary,  fees  and  commissions  not  exceeding  $2,500.  E.  S.,  sec.  2675. 
Nor  exceeding  $2,000  in  any  one  year  from  rent  and  storage.  Id.,  sec.  2647, 
Out  of  the  annual  receipts  for  rent  and  storage  the  plaintiff  claims  an  amount 
not  exceeding  $2,000  in  any  one  year,  to  which  he  adds  the  entire  receipts 
from  all  other  sources  of  emolument,  and  from  the  aggregate  of  these  receipts 
be  deducts  the  amount  of  his  yearly  compensation,  and  by  that  mode  of  com- 
putation bis  claim  is  as  stated  in  the  declaration. 

Two  pleas  were  filed  in  behalf  of  the  United  States:  1.  They  deny  each 
and  every  allegation  of  the  petition.  2.  They  allege  that  the  petition  was 
not  filed  within  six  years  after  the  claim  first  accrued.  Charges  barred  by 
the  statute  of  limitations  were  rejected,  and  the  court  below  rendered  judg- 
ment in  favor  of  the  petitioner  for  the  balance,  amounting  to  the  sum  of 
$11,954.73,  as  appears  by  the  transcript.  Special  findings  of  fact  were  duly 
filed  in  the  record,  as  required  by  the  rules  of  the  court,  to  the  effefct  following: 
That  the  petitioner  was  collector  of  the  port  from  March  5, 1870,  to  January 
25, 1878,  and  the  act  of  congress  shows  that  the  maximum  of  his  compensa- 
tion was  as  stated  in  his  petition ;  that  two  freight  depots  are  located  at  that 
port,  and  that  from  the  time  the  petitioner  became  collector,  to  June  15, 1877, 
the  apartments  of  the  depots  were  constantly  and  exclusively  used  for  the 
storage  of  goods  in  bond,  seized  goods,  and  goods  unclaimed. 

Compliance  with  the  treasury  regulations  in  establishing  such  depots  is  also 
shown  by  the  findings  of  the  court,  and  that  two  inspectors  were  constantly 
kept  there  in  charge  of  goods  stored  in  those  depots  during  that  period,  and 
that  the  amount  of  their  salaries  was  annually  reimbursed  to  the  United 
States  through  the  collector  by  the  railroad  companies  at  whose  request  the 
depots  were  established,  as  shown  by  the  statement  exhibited  in  the  fifth  find- 
ing of  the  court.  All  these  amounts  were  duly  entered  in  the  quarterly 
accounts  of  the  petitioner,  and  were  paid  to  the  treasurer  of  the  United  States 
in  compliance  with  official  instructions. 
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§  4L  Money  paid  into  the  treasury  by  an  officer  under  peremptory  instructions 
from  his  superior  may  be  recovered  back  in  the  court  of  claims  if  such  orders 
were  illegal,  {a) 

Peremptory  instructions  were  given  to  the  officer  that  all  moneys  of  every 
description,  not  received  by  warrant  on  the  treasury,  must  be  actually 
deposited,  as  they  would  be  charged  in  the  collector's  account.  His  com- 
pensation, as  received,  was  derived  wholly  from  the  other  statutory  sources 
of  emolument,  the  findings  of  the  court  showing  that  he  was  not  paid  any- 
thing out  of  the  yearly  amounts  collected  from  rent  and  storage.  Due  credit 
was  given  for  the  annual  amounts  he  received  frofcn  the  other  sources  of 
emolument  during  the  six  years,  within  the  statute  of  limitations,  as  exhibited 
in  the  seventh  finding  of  the  court;  and  the  same  finding  also  contains  a 
statement  showing  the  additional  amounts  required  for  each  of  those  years  to 
bring  up  the  compensation  of  the  collector  to  the  maximum  rate. 

Argument  to  show  that  the  aggregate  received  from  all  sources  of  emolu- 
ment, including  the  receipts  from  rent  and  storage,  is  sufficient  to  justify  the 
claim  of  the  petitioner,  is  certainly  unnecessary,  as  it  is  clear  to  a  demonstra- 
tion that  the  computations  of  the  court  below  are  correct.  Plainly  it  follows 
from  those  computations  that  the  collector  is  entitled  to  that  rate  of  compen- 
sation, unless  it  be  denied  that  the  receipts  from  rent  and  storage,  as  explained 
in  the  opinion  in  United  States  v.  Lawson,  11  Otto,  164,  are  not  properly 
included  in  that  aggregate. 

Sums  received  for  rent  and  storage,  not  exceeding  $2,000  in  any  one  year, 
if  duly  included  in  the  quarterly  accounts  of  collectors,  are  as  much  due  to 
such  officers  of  the  non-enumerated  ports  as  to  the  incumbents  of  the  larger 
offices,  and  their  right  to  the  same  rests  on  the  same  foundation.  Actual 
necessity  has  always  existed,  since  the  treasury  department  was  established, 
for  more  storehouses  for  the  deposit  and  safe  keeping  of  imported  merchan- 
dise than  the  United  States  owned,  and  it  cannot  be  doubted  that  all  such  as 
have  been  placed  under  the  statutory  control  of  collectors  and  have  been  used 
for  that  purpose  according  to  law  are,  during  the  period  they  are  so  controlled, 
used  and  occupied,  public  storehouses,  within  the  meaning  of  the  act  of  con- 
gress requiring  collectors  to  include  receipts  from  that  source  in  their  quar- 
terly accounts,  and  allowing  them  to  retain  out  of  the  same  a  sum  not 
exceeding  $2,000  in  any  one  year.  United  States  v.  Macdonald,  5  "Wall.,  647, 
659  (§  444,  infra);  S.  &,  2  Cliff.,  270,  282. 

None  of  these  matters  are  controverted  by  the  solicitor-general;  J>ut  he  in- 
sists that  the  payments  were  voluntary,  and  that  the  accounts  having  beea 
settled  cannot  be  opened,  even  if  it  appears  that  the  demand  and  payments 
were  both  made  under  a  mistake  of  law.  Responsive  to  the  first  suggestion, 
the  same  answer  may  be  given  to  it  as  that  given  by  the  court  to  a  similar 
suggestion  in  the  preceding  case.  You  will  also  bear  in  mind,  said  the  com- 
missioner, that  all  moneys  of  every  description,  not  received  by  warrant  on 
the  treasury,  must  be  actually  deposited.  Had  he  added,  If  you  fail  to  com- 
ply, the  law  will  be  enforced,  his  meaning  could  not  be  misunderstood,  as  the 
act  of  congress  provides  that  the  gross  amount  of  all  moneys  received  from 
whatever  source  for  the  use  of  the  United  States,  with  an  exception  immaterial 
in  this  case,  shall  be  paid  by  the  officer  or  agent  receiving  the  same  into  the 

(a)  To  the  same  effect,  United  States  v.  Lawson,*  11  Otto,  164. 
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treasury  at  as  early  a  day  as  practicable,  without  any  abatement,  etc.    R.  S., 
sec.  3617. 

Penalties  are  prescribed  for  a  non-compliance  with  that  requirement,  as  fol- 
lows: Every  officer  or  agent  who  neglects  or  refuses  to  comply  with  that  pro- 
vision shall  be  subject  to  be  removed  from  office  and  to  forfeit  any  part  or 
share  of  the  moneys  withheld,  to  which  he  might  otherwise  be  entitled.  14 
Stat.,  187;  R.  S.,  sec.  3619.  Viewed  In  the  light  of  these  penal  provisions,  the 
payments  in  question  made  under  the  peremptory  order  of  the  commissioner 
cannot  be  rd£arded  as  voluntary  in  the  sense  that  the  party  making  them  is 
thereby  precluded  from  maintaining  an  action  to  recover  back  so  much  of  the 
money  paid  as  he  was  entitled  to  retain.  Call  it  mistake  of  law  or  mistake  of 
fact,  the  principles  of  equity  forbid  the  United  States  to  withhold  the  same 
from  the  rightful  owner. 

Judgment  affirmed. 

UNITED  STATES  v.  WENDELL. 
(Circuit  Court  for  New  Hampshire:  2  Clifford,  340-851.     1864.) 

Statement  of  Facts. — Debt  against  a  navy  agent  and  his  sureties  on  his 
official  bond.  The  questions  in  the  case  related  only  to  the  compensation  to 
which  the  navy  agent  was  entitled  under  the  statutes  creating  and  regulating 
that  office,  and  the  facts  appear  sufficiently  in  the  opinion  of  the  court. 

Opinion  by  Cliffobd,  J. 

This  controversy  has  arisen  from  a  difference  of  opinion  as  to  what  was  the 
measure  of  compensation  to  which  the  principal  defendant  was  entitled.  The 
condition  of  the  respective  bonds  is  that  the  incumbent  in  the  office  shall 
faithfully  discharge  all  his  duties  as  navy  agent  for  the  port  where  he  was 
appointed.  A  doi^bt  cannot  be  entertained  that  the  officer,  under  that  condi- 
tion, was  obliged  to  account  for  and  pay  over  all  public  money  which  came 
to  his  hands,  except  what  he  was  entitled  to  retain  as  compensation  for  his 
services.  The  question  presented,  therefore,  cannot  be  satisfactorily  solved, 
without  first  ascertaining  what  sum  the  incumbent  was  lawfully  entitled  to 
retain  as  compensation. 

§  5.  Construction  qf  statutes  relative  to  navy  agents  and  the  compensation  to 
which  they  are  entitled. 

Ifavy  agents  were  first  authorized  to  be  appointed  by  the  third  section  of 
the  act  of  the  3d  of  March,  1809;  and  the  same  section  provides  that  their 
compensation  shall  not  in  any  instance  exceed  that  allowed  to  the  purveyor  of 
public  supplies.  2  Stat,  at  Large,  536 ;  Browne  v.  United  States,  1  Curt.,  18 
(§§  135-37,  infra).  They  are  described  in  the  section  authorizing  their  ap- 
pointment, not  in  terms  as  navy  agents,  but  as  agents  appointed  either  for  the 
purpose  of  making  contracts,  or  for  the  purchase  of  supplies,  or  for  the  dis- 
bursement, in  any  other  manner,  of  moneys  for  the  use  of  the  navy  of  the 
United  States.  United  States  v.  Cutter,  2  Curt.,  626  (Bonds,  §§  405-8).  Such 
agents  receive  and  disburse  large  sums  of  money,  and  they  are  required  by 
law  to  make  monthly  returns,  in  such  form  as  may  be  prescribed  by  the  treas- 
ury department,  of  the  moneys  received  and  expended  during  the  preceding 
month,  and  of  the  unexpended  balance  in  their  hands.  2  Stat,  at  Large,  536. 
Their  term  of  office  is  for  four  years,  removable  at  pleasure;  and  such  appoint- 
ments are  required  to  be  submitted  to  the  senate  for  confirmation.  3  Stat,  at 
I-arge,  582;  5  Stat,  at  Large,  703.     The  provision  for  their  compensation,  as 
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originally  enacted,  remained  unchanged  until  the  3d  of  March,  1855,  when 
the  act  was  passed  which  gives  rise  to  the  present  controversy.  10  Stat,  at 
Large,  676.  An  express  provision  is  made  by  that  act,  that  in  lieu  of  $2,000 
per  annum,  the  maximum  compensation  now  allowed  by  law  to  navy  agents, 
there  shall  be  allowed  two  per  centum  commission  on  the  first  $100,000,  or 
under,  disbursed  by  them,  and  one  per  centum  on  every  succeeding  $100,000 
disbursed  by  them,  until  the  compensation  reaches  $3,000  per  annum,  which 
amount  shall  be  the  maximum  compensation  for  such  agents.  Certain  pro- 
visos are  also  annexed  to  the  section,  which  it  is  not  important  to  Notice  at  the 
present  time.  Statutory  regulations  can  hardly  be  clearer  or  more  explicit 
than  is  the  language  of  the  section  upon  the  subject  under  consideration.  The 
compensation  of  the  officers  named  cannot  exceed  the  sum  of  $3,000  for  the 
services  of  one  year.  Attention  to  the  language  employed  will  show  that  the 
maximum  is  in  terms  based  on  the  period  of  one  year,  and  in  point  of  fact 
upon  nothing  else,  because,  let  the  amount  be  ever  so  great,  the  compensation 
of  the  officer  cannot  exceed  the  yearly  sum  6f  $3,000.  The  amount  disbursed 
does  not  determine  the  maximum,  but  only  the  proportion  of  the  maximum  to 
which  the  officer  is  entitled,  as  is  evident  from  the  fact  that  the  excess  of  one 
year  cannot  aid  the  deficiency  of  another.  The^  maximum  compensation  is 
fixed  by  law  at  $3,000  per  annum,  and  the  reference  undoubtedly  is  to  the  cal- 
endar year,  as  is  obvious  from  the  fact  that  the  allowance  of  the  per  centum, 
that  is,  the  one  per  centum  or  two  per  centum,  as  the  case  may  be,  is  con- 
tinued until  the  compensation  reaches  the  sum  of  $3,000.  The  compensation 
par  annum,  therefore,  is  the  rule  of  decision,  and  not  per  quarter,  nor  for  any 
other  legal  subdivision  of  the  year.  Yearly  disbursements,  as  ascertained  by 
the  monthly  accounts,  furnish  the  means  of  computing  the  yearly  compensa- 
tion of  the  officer,  and  of  determining  what  proportion  of  the  maximum  he  is 
entitled  to  receive  for  that  period  of  time,  subject  to  twQ  important  limita- 
tions prescribed  by  law;  that  is  to  say,  that  the  compensation  cannot  exceed 
$3,000,  and  that  the  act  prescribing  the  maximum  shall  not  be  so  construed 
as  to  reduce  the  salary  to  which  any  navy  agent  was  entitled  under  previous 
laws. 

The  time  of  service  and  the  amount  disbursed  are  the  data  for  computing 
the  amount  of  the  compensation  for  any  fractional  portion  of  the  year,  be- 
cause the  maximum  being  based  on  an  entire  calendar  year,  the  proportion 
of  it  due  to  the  officer,  if  earned,  can  only  be  determined  by  ascertaining  the 
proportion  of  the  year  which  has  elapsed.  Where  officers  of  the  United 
States,  entitled  to  a  yearly  compensation,  are  superseded  within  the  year,  the 
general  rule  is  that  they  are  entitled  to  a  pro  rata  compensation.  Reference 
is  made  by  the  defendants  to  the  case  of  United  States  v.  Dickson,  15  Pet., 
Ml,  where  a  different  rule  was  applied;  but,  in  the  judgment  of  this  court,  the 
rule  there  prescribed  is  not  applicable  in  this  case.  Hoyt  v.  United  States,  10 
How.,  143.  The  contrary  rule  is  the  correct  one  in  the  settlement  of  accounts 
with  collectors  and  all  other  revenue  officers,  and  with  ambassadors  and  min- 
isters plenipotentiary,  and,  perhaps,  at  the  present  day,  with  all  other  persons 
holding  office  under  the  federal  government.  9  Stat,  at  Large,  3;  11  Stat,  at 
Large,  52.  The  act  of  the  11th  of  February,  1846,  provides  that  collectors 
and  all  other  officers  of  the  customs,  serving  for  a  less  period  than  one  year, 
shall  not  be  paid  for  the  entire  year,  but  shall  be  allowed  in  no  case  more  than 
a  pro  rata  of  the  maximum  compensation  of  said  officers  respectively,  for  the 
time  only  which  they  actually  serve  as  such  collectors  or  other  officers,  whether 

22 


m  GENERAL.  8§«»7. 

the  same  be  under  one  or  more  appointments,  or  before  or  after  confirms 
tion.  A  special  reference  is  also  made  by  the  defendants  to  the  case  of 
United  States  t>.  Pearce,  2  Sumn.,  575;  but  it  is  a  sufficient  answer  to  that  case 
to  say  that  the  act  of  congress  first  referred  to,  passed  since  the  date  of  that 
decision,  establishes  a  different  rule. 

The  conclusion,  therefore,  upon  this  branch  of  the  case  is,  that  the  accounts 
of  the  principal  defendant,  so  far  as  respects  the  balance  of  $1,123.60,  reported 
to  be  due,  and  which  on  the  30th  of  August,  1861,  he  was  directed  to  deposit 
to  the  credit  of  the  treasury,  were  correctly  adjusted  by  the  accounting  offi- 
cers of  the  department,  and  that  the  plaintiffs  are  entitled  to  recover  for  that 
amount,  together  with  interest  on  the  same  from  the  date  of  settlement. 

§  6.  The  rule  as  to  recharging  the  communions  where  the  navy  agent  is  delin- 
quent. 

The  second  proposition  of  the  plaintiffs  is  that  the  principal  defendant  hav- 
ing refused  to  deposit  the  balance  reported  to  be  due,  as  directed  by  the  proper 
officer  of  the  department,  they,  the  plaintiffs,  were  authorized  to  recharge  the 
whole  amount  of  the  commissions  previously  allowed  to  him  during  the  whole 
period  of  his  service  in  that  office.  The  claim  is  based  upon  the  first  section 
of  the  act  of  the  3d  of  March,  1797,  which  in  effect  provides  that  when  a. per- 
son accountable  for  public  money  shall  neglect  or  refuse  to  pay  into  the  treas- 
ury the  sum  or  balance  reported  to  be  due,  upon  the  adjustment  of  his  account, 
it  shall  be  the  duty  of  the  comptroller  to  institute  suit  for  the  recovery  of  the 
same,  adding  to  the  sum  stated  to  be  due  the  commissions  of  the  delinquent; 
and  the  act  declares  that  the  same  shall  be  forfeited  in  every  instance  where 
suit  is  commenced  and  judgment  is  obtained  thereon.  1  Stat,  at  Large,  512. 
Sat  the  proposition  cannot  be  sustained,  because  the  whole  amount  recharged 
had  been  lawfully  and  conclusively  adjusted  and  allowed  to  the  defendant. 
The  "commissions  of  the  delinquent"  are  only  such  as  are  pending,  and  are 
not  such  as  have  been  paid  to  the  officer,  under  a  final  adjustment  of  his  ac- 
counts. Where  suit  is  commenced  under  the  circumstances  described  in  the 
provision,  all  unsettled  and  pending  commissions  are  to  be  adjudged  forfeited 
in  case  judgment  is  obtained  in  favor  of  the  United  States.  Addition  may  be 
made  to  the  sum  reported  to  be  due  of  the  unsettled  commissions  in  the  hands 
of  the  delinquent,  but  it  is  not  the  purpose  of  the  act  to  reopen  accounts  fairly 
and  conclusively  adjusted  and  settled.  Instances  may  be  found  where  the 
same  person  has  held  a  particular  office  for  forty  years,  and  if  the  proposition 
be  correct,  a  dispute  in  the  settlement  of  his  account  for  the  last  quarter  of 
the  fortieth  year  would  open  the  accounts  for  the  entire  period  he  held  the 
office.  Such  a  construction  of  the  act  of  congress  cannot  be  adopted,  and  the 
proposition  is  accordingly  overruled.  Referring  te  the  agreed  statement,  it 
will  be  seen  that  the  whole  amount  reported  to  be  due  from  the  principal  de- 
fendant accrued  under  the  bond  declared  on  in  the  second  suit.  The  plaintiffs 
are  entitled  to  judgment  in  the  second  suit,  but  in  the  first  suit  judgment  must 
be  entered  for  the  defendants. 

Costs  are  allowed  in  the  second  suit,  but  the  United  States  are  never  liable 
to  costs. 


g  7.  Power  to  enlarge  or  diminish.— Neither  the  president  nor  a  departmental  head  has 
the  power  to  enlarge  or  diminish  the  compensation  of  an  officer  of  the  gorerament  or  a  public 
•gent  receiving  a  specified  salary,  unless  the  power  to  do  so  is  given  by  authority  of  con- 
gress.   Goldsborongh  v.  United  States,*  Taney,  80. 
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§  8.  Taxing"  salaries.— Congress  has  no  power,  under  the  constitution  of  the.  United  States, 
to  tax  the  salary  of  a  judicial  officer  of  a  state.    The  Collector  v.  Day,  11  Wall.,  1 13. 

§  9.  Attachment  of  money  due.—  Money  due  a  United  States  employee  cannot  be  attached 
in  the  hands  of  a  government  disbursing  agent.  Attachment  of  Money  in  Hands  of  Disbursing 
^Officer,*  10  Op.  Att'y  Gen'l,  120. 

§  10.  Defaulters  —  Interest. — The  provisions  of  the  act  charging  the  receiver  of  public 
moneys  with  interest  thereon,  "  if  he  shall  neglect  or  refuse  to  pay  into  the  treasury  the  sum  or 
balance  reported  to  be  due  to  the  United  States  upon  the  adjustment  of  his  account,"  seems  to 
be  directed  against  wilful  defaulters  whose  delinquency  is  clear.  It  is  not  chargeable  on  a 
sum  found  due  by  a  treasury  account  which,  upon  contestation,  is  found  to  be  grossly  sur- 
charged against  the  defendant,  and  is  not  supported  by  the  government  by  evidence  of  any 
other  statement  of  accounts.  But  the  court  in  this  case  expressly  reserved  its  opinion  as  to 
whether  interest  could  be  charged  in  a  suit  upon  an  account  agreed  upon  by  both  parties  as 
determining  and  presenting  the  rights  of  the  parties ;  though  an  item  of  interest,  if  it  had  been 
contained  in  such  an  account  agreed  upon,  though  during  the  pendency  of  the  trial,  would 
have  been  allowed.    United  States  v.  Collier,  8  Blatch..  325  (§§  445-56). 

§  11.  Increase  of  expenses.— Where  the  agent  of  a  department  of  the  federal  government 
was  ordered  to  a  place  other  than  that  at  which  he  resided  when  he  was  appointed  and  his 
compensation  was  fixed,  thereby  causing  his  expenses,  etc.,  to  be  increased,  the  department 
may  allow  him  a  greater  compensation  than  his  contract  calls  for.  United  States  v.  McCall, 
Gilp.,  563. 

g  12.  The  statute  of  limitations  cannot  be  pleaded  by  the  government  against  an  officer's 
claim  for  compensation,  in  a  suit  by  it  against  such  officer,  the  officer  not  being  allowed  to  sue 
the  government,  his  only  right  to  assert  his  claim  being  by  way  of  defense  to  a  feuit  by  the  gov- 
ernment.   United  States  v.  Nourse,*  4  Cr.  C.  C,  151. 

g  18.  Payment  into  treasury  under  orders.— Payments  made  by  an  officer,  of  money  to 
which  he  is  entitled  as  fees,  without  protest,  under  the  peremptory  orders  of  a  superior  officer, 
are  not  voluntary  payments,  and  when  wrongfully  exacted  may  be  recovered  back.  United 
States  v.  Lawson,*  11  Otto,  164. 

§  14.  Out  of  appropriations  for  preceding  year.— Fees  may  be  claimed  out  of  an  excess  of 
appropriations  from  a  preceding  year,  the  unexpended  balances  being  considered  as  applied  to 
the  purposes  for  which  they  are  made,  and  this  though,  save  this  excess,  there  be  no  appropria- 
tion for  the  year  during  which  the  services  are  rendered.    United  States  v.  Austin,*  2  Cliff. ,  825. 

g  15.  Legal  advice. — The  contracts  of  marshals,  collectors  and  other  servants  of  the  United 
States,  not  heads  of  departments,  for  legal  advice,  are  personal  and  do  not  bind  the  government 
to  pay  fees  for  such  advice.    United  States  v.  Ingersoll,*  Crabbe,  185. 

g  16.  There  is  no  precedent  or  usage  to  validate  such  contracts.    Ibid. 

g  17.  In  cases  of  removals  by  the  president,  by  operation  of  a  new  commission,  the  old 
commission  ceases  only  when  notice  of  the  new  commission  is  given  to  the  outgoing  officer ;  and 
where  the  new  commission  give3  the  appointee  the  right  to  compensation  from  the  date  of  the 
appointment,  the  government  will  have  to  pay  the  salaries  of  two  officers,  in  the  same  office, 
until  the  outgoing  officer  gets  notice^Of  the  new  commission.  Term  of  Judicial  Salaries,*  7 
Op.  Att'y  Gen'l,  303. 

§  18.  Where  money  has  been  illegally  paid  to  an  officer  of  the  United  States,  on  his  claim 
for  the  same  as  compensation  for  official  services,  the  government  can  recover  it  back  by  ac- 
tion.   Parker  v.  United  States,  1  Pet.,  298. 

g  10.  Rejected  claims.— Where  an  item  was  improperly  rejected  by  the  treasury  depart- 
ment, it  was  held  it  was  entitled  to  draw  interest  from  the  date  of  its  rejection.  United  States 
v.  Smith,*  1  Woodb.  &  M.,  184. 

§  20.  Absence.—  By  regulations  of  the  secretary  of  the  treasury  for  the  government  of  the  de- 
partment it  is  provided  in  reference  to  the  absence  of  an  employee,  that,  "  when  absence  is  caused 
by  sickness,  a  certificate  of  the  attending  physician  must  be  furnished,  showing  the  nature  of  the 
disease,  the  daily  attendance,  and  amount  and  extent  of  the  debility  or  disability  caused  by 
such  sickness,  with  the  date  when  first  called  in  and  that  when  attendance  ceased."  An  em- 
ployee was  absent  and  furnished  the  required  certificate ;  his  salary  for  the  time  he  was  absent 
was  refused  by  the  department,  on  the  ground  that  the  year  before  he  had  been  absent  twenty- 
two  days,  for  which  time  he  had  received  pay.  Held,  that  he  was  entitled  to  his  salary  for 
the  time  that  he  was  sick  and  twenty  per  cent,  additional  pay,  under  the  joint  resolution  of 
congress  of  February  28,  1867.  Sleigh  v.  United  States,*  9  Ct.  CI.,  369.  Where  a  superseded 
chief  justice  of  New  Mexico  left  that  territory  for  a  visit  to  Washington  before  receiving  notice 
of  his  suspension,  and  did  not,  in  fact,  learn  of  it  until  some  time  afterward,  he  came  within 
the  operation  of  the  act  of  congress  forbidding  the  payment  of  more  than  sixty  days'  salary  to 
any  territorial  officer  absenting  himself  from  his  territory.  Duration  of  Commissions,*  6  Op. 
Att'y  Gen'l,  87. 
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§  21.  The  regulations  established  by  the  secretary  of  the  treasury,  on  the  1st  of  June,  1869, 
for  the  government  of  his  department,  provided  that  the  absence  of  any  employee  for  more 
than  one  month  in  any  fiscal  year,  "whether  authorized  or  unauthorized,  will  be  without 
pay ;"  that  "  when  absence  is  caused  by  sickness,  a  certificate  of  the  attending  physician,  show- 
ing his  daily  attendance  from  the  first  to  the  last  call,  must  be  furnished,"  and  if  no  physician 
was  employed,  other  satisfactory  evidence  would  be  accepted.  An  employee  in  the  treasury 
department  was  absent  six  days  in  August  and  twelve  days  in  September,  1809;  he  furnished 
the  required  certificate  of  sickness  from  a  physician ;  the  secretary  of  the  treasury  directed  his 
pay  to  be  docked  for  the  absence.  There  was  nothing  offered  to  impeach  the  validity  of  the 
physician's  certificate.  Held,  that  the  employee  was  entitled  to  his  compensation  during  his 
absence  on  account  of  sickness.    "Ware  v.  United  States,*  7  Ct.  CL,  565. 

§  22.  Perform  lug  duties  of  a  higher  grade.— The  object  of  section  12  of  the  act  of  August 
26,  1846,  modifying  the  act  of  March  3,  1833,  is  merely  to  require  that  the  order  (not  required 
to  be  given  by  said  act  of  March  3,  1835)  authorizing  any  officer  to  perform  the  duties  of  a 
higher  gr&le  shall  have  bean  given  previous  to  the  performance  of  such  duties,  but  need  not 
be  in  writing.    Magruder  v.  United  States,*  Dev.,  47. 

£  23.  Fees  of  successful  party. —  The  act  of  congress  of  March  1, 1793,  declares  that  there 
shall  be  allowed  and  taxed  in  the  courts  of  the  United  States,  in  favor  of  successful  parties, 
such  compensation  for  their  travel  and  attendance  as  is  allowed  in  the  supreme  courtof  their 
respective  states.  Held,  that  where  no  compensation  is  allowed  to  the  successful  party  for 
travel  and  attendance  in  the  supreme  court  of  the  state,  none  can  under  this  act  be  allowed. 
Sebring  v.  Ward,  4  Wash.,  546. 

§  24.  The  act  of  congress  of  20th  of  September,  1789,  adopted  the  rates  of  fees  that  pre- 
vailed in  the  supreme  court  of  the  state.  In  Maine  parties  are  entitled  to  costs,  thirty-three 
cents  for  each  day's  attendance,  and  travel,  ten  miles  to  be  counted  one  day.  The  acts  of 
congress  since  1789  regulating  fees  make  no  reference  to  the  taxation  of  a  party's  costs  for 
travel  and  attendance,  and  in  the  federal  courts  in  Maine  they  are  taxed  in  favor  of  the  pre- 
vailing party.    Nichols  v.  Inhabitants  of  Brunswick,  3  Cliff.,  88. 

g  2  >.  Jnrors  in  civil  cases  attending  the  circuit  court  of  the  United  States  for  the  district  of 
Pennsylvania  were  allowed  one  dollar  and  twenty-five  cents  per  diem  for  their  attendance. 
Ex  parte  Lewis  *  4  Cr.,  433. 

g  26.  The  docket  ff  e  of  $30  allowed  in  favor  of  the  prevailing  party  by  section  834  of  the 
Revised  Statutes,  "on  a  trial  before  a  jury  or  on  a  final  hearing  in  equity  or  admiralty,"  is 
taxable  whenever  the  trial  is  entered  upon  by  the  swearing  of  a  jury  in  a  common  law  case, 
or  by  the  introduction  of  testimony  or  the  final  opening  of  the  argument  in  equity  or  ad- 
mira  ty,  and  does  not  depend  upon  a  judgment  or  decree  so  as  to  be  lost  by  a  discontinuance 
entered  after  the  trial  or  final  hearing  has  begun.    The  Bay  City,*  2  Flip.,  703. 

g  27.  Predecessor  and  successor.—  Informations  against  certain  vessels  were  filed  during  the 
term  of  office  of  a  district  attorney,  who  had  the  exclusive  management  of  the  informations 
daring  the  time  when  the  claini3  were  filed,  the  property  claimed,  appraised  and  delivered  on 
bail,  and  attended  the  interests  of  the  government  at  a  subsequent  term  of  court,  though  not 
OP  the  final  trial  of  the  cases.  His  successor,  on  the  other  hand,  took  up  the  cases  in  their 
undetermined  state,  and  performed  most  of  the  professional  labor  involved  in  their  determina- 
tion. Held,  that  under  these  circumstances  neither  district  attorney  had  an  exclusive  right  to 
the  taxable  costs  allowed  in  said  cases,  but  that  each  was  legally  and  equitably  entitled  to  a 
portion  of  said  fees.    Ex  parte  Bobbins,*  2  Gall.,  319. 

§  28.  A  district  attorney  and  his  successor  in  office  having  both  rendered  services  in  certain 
informations,  the  court  being  unable  to  govern  the  apportionment  of  fees  according  to  the  rule 
of  allowance  giving  $17  for  each  claim  ($5  for  the  interrogatories,  $6  for  the  libel  or  answer, 
and  $6  for  all  other  services),  on  account  of  the  parties  having  by  mutual  agreement  waived 
the  filing  of  interrogatories  or  answers,  was  of  the  opinion  that  under  the  facts  of  the  case  full 
justice  would  be  done  by  allowing  for  all  services  which  the  parties  could  tax  as  costs,  to  the 
district  attorney  who  had  the  original  charge  of  the  information  five-elevenths  of  the  tax- 
able costs  allowed  in  the  cases,  and  to  his  successor  in  office  six-elevenths  of  the  same  sum. 
Ibid. 

g  20.  Remedies.— The  marshal  may  have  an  attachment,  to  enforce  payment  of  his  fees, 
against  an  attorney  who  has  indorsed  writs,  brought  by  a  non-resident,  and  which  were  dis- 
missed.   Anonymous,  3  Gall.,  101. 

g  SO.  It  is  the  unquestioned  right  of  a  citizen,  when  his  claims  have  been  disallowed  by  the 
accounting  officer,  to  present  them  for  the  consideration  of  a  court  and  jury.  United  States 
9.  Smith,  1  Bond,  68. 

§  SI.  Proceedings  which  had  been  instituted  by  an  officer  of  an  insurance  company,  declar- 
ing the  company  a  bankrupt,  were  set  aside  because  they  were  unauthorized  by  the  company. 
The  marshal  moved  the  court  for  an  order  requiring  said  officer  to  pay  the  marshal's  fees  for 
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executing  the  warrant  issued  in  the  case.    Held,  that  the  marshal  could  not  recover  his  fees 
in  that  way;  that  his  remedy  was  by  action.    In  re  Atl.  Mut.  Life  Ins.  Co.,  9  Ben.,  837. 

§  32.  On  the  19th  of  March,  1849.  Guthrie  was  appointed  chief  justice  of  the  supreme  court 
of  the  territory  of  Minnesota,  to  which  office  there  had  been  annexed  a  salary  of  $i,800  per 
annum.  The  tenure  of  the  appointment  was,  both  by  the  act  of  congress  and  the  commission, 
four  years  from  the  date  of  the  commission.  Guthrie  was  removed  from  office  22d  October, 
1851.  Guthrie's  claim  for  salary  from  the  time  of  his  dismissal  to  the  expiration  of  four  years 
from  the  date  of  his  appointment  was  disallowed-.  He  applied  to  the  circuit  court  for  the 
District  of  Columbia  for  a  mandamus,  to  compel  the  secretary  of  the  treasury  to  pay  his 
salary  up  to  the  time  named  in  his  commission  as  the  termination  of  his  appointment. 
Held,  that  mandamus  was  the  proper  remedy.    United  States  v.  Guthrie,  17  How.,  284. 

§83.  Reasonable  compensation. —  Where  the  law  provides  for  a  reasonable  compensation 
to  an  officer,  in  determining  what  is  reasonable  the  court  must  look  to  what  the  law  allows  in 
similar  cases.     Clerks'  Fees  *  Taney,  453. 

§  84.  The  law  has  established  no  rate  of  fees  to  be  allowed  as  compensation  to  auditors  ap- 
pointed by  the  federal  court  A  charge  by  the  auditor  of  $225  for  his  services  in  making  the 
necessary  examination  and  report  in  a  matter  involving  over  $60,000  is  not  excessive.  Lom- 
bard v.  Bayard,  1  Wall.  Jr.,  193. 

§  85.  The  law  of  Pennsylvania  allows  executors  commissions  for  taking  charge  of  and  sell- 
ing the  estate.  Held,  that  trustees  within  that  state  should  be  allowed  commissions  for  the 
same  services.    Prevost  v.  Gratz,  3  Wash.,  434. 

§  30.  When  the  court  calls  on  an  officer  of  the  court  to  render  services  for  which  no  fee  is 
by  law  established,  he  is  entitled  to  a  reasonable  compensation ;  so  it  was  held  that  where  a 
commissioner's  fee  of  $3  for  service  rendered  by  him  in  taking  the  testimony  upon  the  justifi- 
cation of  sureties,  was  charged,  such  fee  being  reasDnable  was  correctly  charged.  The  Schooner 
F.  Merwin,*  10  Ben.,  403. 

8,37.  While  defendant  was  marshal  the  census  was  taken;  he  appointed  deputies  and  com- 
pleted the  work ;  the  United  States  making  no  advances  to  him  on  that  account,  be  paid  the 
deputies,  of  which  he  informed  the  government.  The  government  caused  the  deputies  to  be 
paid  again,  after  having  notice  of  the  .payment  by  the  marshal,  and  brought  this  action  for 
public  moneys  alleged  to  be  in  the  hands  of  the  marshal.  Held,  that  the  marshal  could  retain 
the  amount  paid  to  the  deputies,  the  government  having  failed  to  xepay  him.  United  States 
v.  Eyk,  4  McL.,  119. 

§  88.  The  secretary  of  the  territory  of  Minnesota  made  a  trip  to  Washington  to  procure  the 
funds  appropriated  by  congress  for  the  support  of  the  territorial  government.  Held,  that  if 
the  jury  believed  the  public  interests  of  the  territory  required  the  journey,  the  secretary  should 
be  allowed  his  actual  expenses.    United  States  v.  Smith,  5  Am.  L.  Reg.,  268;  1  Bond.  68. 

§  39.  It  seems  that  one  who  has  voluntarily  performaJ  services  as  clerk  at  the  seat  of 
government,  with  the  knowledge  of  the  officer  authorized  to  consent  to  the  performance  of  the 
services,  has  a  valid  claim  against  the  United  States  for  compensation.  McElderry  v.  United 
States,*  Dev.,  42. 

§  4D.  Where  claimant,  in  May  and  June,  1853J  rendered  services  in  the  office  of  the  fourth 
auditor  of  the  treasury,  although  he  was  not  employed  by  the  head  of  that  department,  but 
voluntarily  tendered  his  servicer,  and  was  merely  permitted  by  the  auditor  to  perform  them 
in  his  office,  it  is  not  an  employment  in  the  sense  of  the  act  of  August  25,  1842,  section  15,  and 
for  that  reason  no  legal  liability,  on  the  part  of  the  United  States,  to  make  the  petitioner  com- 
pensation for  his  services  can  result  from  it.     Bayd  v.  United  States,*  Dev.,  47. 

§  41.  It  seems  that  a  contract  for  services  as  extra  clerk  in  a  department,  bureau  or  office  at 
the  seat  of  government,  not  in  accordance  with  the  provisions  of  the  special  appropriation 
act  of  congress  of  August  26,  1842,  is  in  violation  of  such  act,  and  void  as  against  the 
United  States.    McElderry  v.  United  States*  D3V.,  43. 

§  42.  The  act  of  August  23,  1812,  doe3  not  apply  only  to  the  departments  of  the  govern- 
ment. The  language  of  that  act  is  general,  and  this  court  has  no  authority  to  limit  its  opera- 
tion.   Holman  v.  United  States,*  Dev.,  46. 

§  43.  Where  voluntary  services  as  clerk  are  performed,  without  the  knowledge  of  an  agent 
authorized  by  the  government  to  consent  thereto,  there  can  be  no  claim  against  the  United 
States  for  compensation.    McElderry  v.  United  States,*  Dev.,  48. 

§  44.  No  one  but  the  head  of  a  department,  bureau  or  office  at  the  seat  of  government, 
can,  under  any  circumstances,  contract  for  the  services  of  an  extra  clerk,  on  account  of  the 
government;  and  it  seems  that  the  head  of  a  department,  bureau  or  office  can  contract  for 
such  extra  services  only  during  the  session  of  congress,  or  when  such  services  are  made  neces- 
sary to  enable  such  department,  bureau  or  office  to  answer  some  call  made  by  either  house  of 
congress.  Ibid. 
§  45.  An  agent  of  a  department  of  the  federal  government  is  not  entitled  to  compensation 
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a  law  regulating  the  salaries  and  fees  of  federal  officers,  bat  to  such  compensation  as 
was  agreed  upon  between  him  and  the  department.    United  States  v.  McCall,  Gilp.,  563. 

§  44k  A  navy  agent  was  compelled  to  pay  damages  and  interest  on  a  bill  drawn,  in  the  exer- 
cise of  his  official  duties,  on  the  secretary  of  the  treasury,  whicji  was  dishonored  by  the  secre- 
tary under  a  mistake  of  fact.  The  bill  was  drawn  after  the  revocation  of  the  agent's  appoint* 
ment,  but  before  the  agent  had  notice  thereof.  Held>  that  the  agent  must  be  reimbursed 
the  amount  so  expended  by  him.    Armstrong  v.  United  States.  Gilp.,  399. 

47.  The  surveyor-general  of  the  territory  of  Utah  was  driven  from  the  territory  by  the  Mor- 
mons, then  in  open  rebellion.  The  surveyor  had  been  paid  his  salary  up  to  the  time  Mb  ceased 
to  hold  the  office.  In  accordance  with  instructions  to  deliver  the  public  property  to  his  successor, 
or,  if  his  successor  should  not  arrive  by  a  certain  time,  to  make  the  delivery  to  the  governor 
or  other  responsible  officer  of  the  United  States,  he  sent  an  agent  to  make  the  delivery.  The 
agent  several  times  offered  to  deliver  to  the  governor,  who  for  a  number  of  times  refused  to 
accept  the  property,  but  finally  did  accept  it.  Held,  that  the  surveyor-general  was  entitled  to 
be  reimbursed  the  expenses  and  salary  of  the  agent  and  the  amount  paid  for  the  rent  of  a  room 
lured  for  the  storage  of  the  property,  though  these  expenses  had  accrued  since  the  expiration  of 
his  term  of  office.    Burr  v.  United  States,*  2  Ct.  CI.,  217.  ' 

§  48.  Savage,  a  citizen  of  the  United  States  established  at  Guatemala,  was  requested  by  the 
accreditel  agent  of  the  United  States  at  that  place  to  take  charge  of  and  preserve  the  records, 
archives  and  public  property  of  the  United  States,  and  to  correspond  with  the  secretary  of  state 
and  perform  the  duties  of  diplomatic  agent.  At  several  different  times  he  performed  these 
services,  upon  similar  requests,  to  the  satisfaction  of  the  secretaries  of  state,  amounting 
altogether  to  about  fourteen  years;  and  in  the  opinion  of  Mr.  Marcy,  secretary  of  state, 
"  an  allowance  at  the  rate  of  one  thousand  five  hundred  dollars  or  two  thousand  per  annum 
might  with  entire  propriety  "  be  allowed  him.  Held,  that  he  would  be  allowed  fifteen  hundred 
per  annum.    Savage  v.  United  States,*  1  Ct.  CI.,  170. 

§  49.  Set-off.—  In  an  action  by  the  United  States  against  a  disbursing  officer  or  other  in- 
dividual for  the  recovery  of  moneys  claimed  of  him,  the  defendant  is  entitled  on  trial  to  the 
allowance  of  all  equitable  demands  of  his  against  the  United  States,  if  the  same  have  been 
submitted  to  the  proper  accounting  officers  of  the  government  and  disallowed  by  them.  United 
States  v.  Collier,  3  Blatch.,  325  (*§  445-56). 

£  50.  An  amount  claimed  by  way  of  Bet-off  to  a  suit  upon  moneys  received  by  a  collector 
cannot  be  allowed  if  the  claim  relied  on  as  set-off  has  not  been  presented  to  the  proper  account- 
ing officers  and  disallowed.    United  States  v.  Austin,*  2  Cliff.,  325. 

g  ol.  The  act  of  congress  of  3d  of  March,  1797,  provides  ''that  in  suits  between  the  United 
Slates  and  individuals,  no  claim  for  a  credit  shall  be  admitted  on  trial  but  such  as  shall  appear 
to  have  been  presented  to  the  accounting  officers  of  the  treasury  for  their  examination,  and  by 
them  disallowed  in  whole  or  in  part,  unless  it  should  be  proved  to  the  satisfaction  of  the  court 
that  the  defendant  is,  at  the  time  of  the  trial,  in  possession  of  vouchers  not  before  in  his  power  to 
procure,  and  that  he  was  prevented  from  exhibiting  a  claim  for  such  credit  at  the  treasury  by 
absence  from  the  United  States,  or  some  unavoidable  accident."  Held,  where  the  claims  were 
not  presented  to  the  accounting  officers  of  the  treasury,  and  no  proof  was  exhibited  which 
brings  the  claims  within  either  of  the  exceptions  stated  in  the  above  provision  of  congress,  that 
the  claims  must  be  excluded  from  the  consideration  of  the  jury.  United  States  v.  Smith,  5 
Am.  L.  Reg.,  268;  1  Bond,  68. 

S  52.  It  is  the  right  of  the  citizen,  in  a  suit  brought  by  the  United  States  for  the  recovery 
of  a  balance  claimed,  if  his  credits  have  been  disallowed  by  the  accounting  officer,  to  present 
them  for  the  decision  of  a  court  and  jury.    Ibid, 

§  5  J.  The  rejection  of  a  claim  of  an  officer  of  the  United  States,  by  the  treasury  depart- 
ment, is  no  objection  to  the  admission  of  it  by  the  court,  against  the  demand  of  the  government, 
as  evidence  to  the  jury.  But  on  the  other  hand  it  seems  that,  had  the  claim  never  been  pre- 
sented to  the  department  for  allowance,  it  could  not  be  admitted  as  evidence  on  the  trial. 
United  States  v.  Macdaniel,  7  Pet.,  1 ;  United  States  v.  Ripley,  7  Pet,  18. 

£  54.  In  a  suit  by  the  United  States  against  an  officer,  for  a  balance  claimed  to  be  due,  the 
defendant  will  be  presumed  to  have  admitted  all  the  charges  except  those  excepted  to,  and  that 
tbe  credits  in  the  account  are  all  that  he  is  entitled  to  when  he  claimed  no  other.  But  the  de- 
fendant may  prove  that  he  did  not  intend  such  an  admission.  United  States  v.  Kuhn,  4  Cr.  C. 
C.,401. 

£  &£.  Where  it  appears  by  the  account  current  of  defendant,  introduced  in  evidence  by  the 
United  States  in  a  suit  for  a  balance  alleged  to  be  due,  that  there  is  a  balance  due  the  defend- 
ant, the  United  States  cannot  recover  without  proving  errors  or  omissions  in  said  account 
which  show  a  balance  against  defendant.    Ibid. 

§  5 ».  During  the  continuance  of  Ware's  term  of  office  as  postmaster  at  Kenningston,  the 
ir-general  discontinued  the  postoffice  at  that  place.    Held,  that  when  the  postoffice 
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was  discontinued  Ware  ceased  to  be  postmaster;  that  his  compensation,  except  receipts  from 
boxes,  and  these  were  extinguished  when  the  postoffice  was  discontinued,  depending  on  post- 
ages collected,  ceased  when  the  postmaster  ceased  to  collect  postage;  that  his  claim  for  dam- 
ages for  the  discontinuance  of  the  postoffice  could  not  be  considered,  he  having  failed  or 
neglected  to  show  that  it  had  been  presented  to  and  disallowed  by  the  auditor  of  the  postoffice 
department.    Ware  v.  United  States,  4  Wall.,  617. 

§  57.  In  a  suit  by  the  United  States  for  a  balance  due  on  an  official  bond,  no  credit;  shall  be 
allowed  unless  the  items  claimed  as  credits  have  been  presented  to  the  proper  accounting  offi- 
cer andfcy  him  disallowed  in  whole  or  in  part.  The  only  exceptions  are  where  the  officer 
claiming  the  credits  was  absent  in  a  foreign  country,  or  prevented  by  some  unavoidable 
cause  from  their  presentation.  Subject  to  the  above  rules  the  courts  hold  that  where  an  item 
of  expenditure,  or  an  act  of  official  service,  is  fairly  within  the  legal  duties  of  the  officer,  he  is 
entitled  to  a  just  allowance.    United  States  v.  Corwin,  1  Bond,  149. 

§  58.  Miscellaneous. — A  collector,  having  seized  a  vessel,  employed  counsel  (who  hap- 
pened to  be  a  district  attorney)  and  agreed  to  divide  with  him  his  moiety  allowed  him  by  law 
on  moneys  thus  realized.  The  owners  of  the  vessel  compromised  with  the  attorney,  but  not 
being  able  to  pay  the  money  immediately  the  district  attorney  took  their  bond  and  kept  it  in 
his  possession.  The  treasury  was  displeased  with  this  action,  denied  the  attorney's  right  to 
take  and  keep  the  bond,  and  directed  its  return  to  the  treasury.  This  was  done  by  the  attor- 
ney without  objection.  Subsequently  the  bond  was  put  by  the  collector  into  the  hands  of  an- 
other party  who  collected  the  amount  of  the  bond,  dividing  it  equally  between  the  United 
States  and  the  collector,  who  kept  his  moiety,  including  the  half  thereof  agreed  to  be  paid  the 
district  attorney.  Held,  these  facts  constituted  no  claim  upon  the  part  of  the  district  attorney 
against  the  treasury  for  wrongfully  depriving  him  of  the  security  for  his  share  of  the  for- 
feiture money,  no  objection  having  been  made  at  the  time  by  him  to  the  surrender  of  the 
bond,  nor  notice  given  to  the  treasury  of  his  interest.    United  States  v.  Ingersoll,*  Crabbe,  135. 

§  50.  Where  the  law  is  not  imperative,  but  confides  to  the  secretary  of  war  a  discretion  to 
allow  or  disallow  a  charge  by  a  government  agent  against  the  government,  the  court  and  jury 
have  the  same  discretion,  when  the  case  comes  up  for  trial,  and  are  not  bound  by  the  decision 
of  the  secretary  of  war.    United  States  v.  Duval,  Gilp.,  856. 

§  60.  Where  a  head  of  a  department  directs  allowances  to  be  made  to  an  officer  or  clerk  in 
his  department,  for  services  rendered  therein,  the  comptroller  of  the  treasury  cannot  legally 
refuse  to  allow  the  amount.  Whiting's  Case,*  10  Op.  Att'y  Gen'l,  435;  White's  Case,*  10  Op. 
Att'y  Gen'l,  442. 

§61.  In  a  matter  of  general  and  established  practice,  such  as  the  allowance,  by  a  district 
judge,  of  the  marshal's  fees,  the  regular  taxation  of  costs  is  binding  on  the  accounting  officers. 
Certified  Fees  of  Marshals,*  3  Op.  Att'y  Gen'l,  496. 

£  62.  The  taxation  by  the  court  (of  foes  to  the  marshal  for  both  summoning  witnesses  and 
serving  a  writ  of  subpoena)  and  the  allowance  and  certificate  of  the  judge  are  conclusive  upon 
the  accounting  officers,  when  the  service  is  enumerated  in  the  act  of  congress  and  the  sum  al- 
lowed therefor  is  not  exceeded;  nor  can  the  allowance  be  considered  "  palpably  excessive  "  if  it 
is  in  accordance  with  rules  of  court  and  established  modes  of  procedure,  even  though  a  part  of 
the  service  and  of  the  compensation  might  be  usefully  dispensed  with.  Compensation  of  Mar- 
shals,* 3  Op.  Att'y  Oen'l,  536. 

§  63.  A  letter  of  the  president,  embodying  an  opinion  on  past  services  of  an  officer,  is  not 
law  in  determining  the  legality  of  his  charges.    United  States  v.  Ingersoll,*  Crabbe,  135. 

§  64.  Army  registers  and  general  orders  of  the  commanding  officer  are  not  evidence  from 
which  the  jury  may  draw  an  inference  to  establish  the  pay  and  emoluments  of  officers.  Wet- 
more  v.  United  States,*  10  Pet.,  647. 

§  65.  Upon  the  question  of  the  confirmation  of  the  report  of  a  master  to  whom  the  accounts 
of  a  shipping  commissioner  had  been  referred,  the  district  attorney  objected  that  the  master 
should  have  reported  that  the  salaries  paid  to  certain  deputies  were  too  large  for  the  work  per- 
formed. Held,  that  as  he  had  not  raised  the  point  before  the  master,  nor  introduced  evidence 
to  prove  the  fact  alleged  before  him,  the  court  would  not  interfere  with  the  report  now.  In 
re  the  Accounls  of  the  Shipping  Commissioner  of  the  Port  of  New  York,*  16  Blatch.,  92. 

§  66.  The  use  of  the  word  "  employed,"  in  a  certificate  from  a  head  of  department  stating 
that  he  had  "  employed  "  one  holding  an  office  under  him  in  the  department  to  perform  cer- 
tain duties  claimed  by  the  person  employed  to  be  beyond  the  requirements  of  his  office,  goes  to 
show  that  said  duties  were  in  fact  of  the  nature  claimed  and  not  such  as  could  be  "required, 
ordered,  directed  or  appointed."    United  States  v.  Nourse,*  4  Cr.  C.  C,  151. 

8  67.  The  act  of  congress  for  the  organization  of  the  territory  of  Minnesota  provided  for  cer- 
tain appropriations  by  congress  to  be  made  upon  the  estimate  of  the  secretary  of  the  treasury, 
and  to  be  expended  by  the  secretary  of  the  territory.  Held,  that  while  it  was  obligatory  on  the 
secretary  of  the  treasury  to  make  the  necessary  estimates,  yet  if  he  fails  to  do  so,  or  if  the  esti- 
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mates  prove  insufficient,  it  affords  no  reason  why  the  claims  of  the  secretary  of  the  territory 
coming  within  the  scope  and  intention  of  the  act  should  not  be  allowed.  United  States  v. 
Smith,  5  Am.  L.  Reg.,  268;  1  Bond,  68. 

§  68.  The  act  of  congress  of  April  20,  1818,  fixes  the  compensation  of  clerks  to  be  employed 
by  the  navy  commissioners,  and  provides  that  "  no  higher  or  other  allowance  shall  be  made  to 
any  clerk  in  the  said  departments  and  offices  than  is  authorized  by  this  act."  Held,  that  the 
clerks  who  had  been  overpaid,  and  those  who  had  received  a  salary  but  had  never  been  em- 
ployed in  the  office,  had  no  right  to  retain  the  sums  so  received ;  and  that  the  sanction  of  navy 
commissioners  or  head  of  a  department,  erroneously  given,  could  not  give  the  parties  the  right 
to  retain  the  said  sums.    Pay  of  Clerks  of  the  Navy  Commissioners,*  2  Op.  Att'y  Gen'l,  582. 

§  69.  An  officer,  who  receives  his  commission  with  a  back  date,  is  not  entitled  to  pay  from 
that  date.    Compensation  of  Officers  of  the  Navy,*  4  Op.  Att'y  Gen'l,  348. 

§  70.  An  action  for  money  had  and  received,  being  a  suit  for  additional  fees  by  a  custom- 
house gauger,  will  not  lie  against  an  ex-collector  of  customs,  by  virtue  of  the  act  of  March  2, 
1799,  chapter  129,  as  amended  by  the  act  of  1816,  chapter  95.  Champney  v.  Bancroft,*  1  Story, 
423. 

§  71.  An  advance  of  money  having  been  made  by  the  government  to  an  officer,  to  be  ex- 
pended, it  was  held  that  a  debt  was  created  that  could  only  be  extinguished  by  showing  a 
proper  expenditure  and  repaying  the  balance  remaining,  and  that  the  government  could  re- 
cover the  latter.    United  States  v.  Freeman,*  1  Woodb.  &  M.,  45. 

§  72.  The  time  at  which  payment  should  be  made  for  services  rendered  or  to  be  rendered  in 
preparing  abstracts  of  title  for  the  use  of  the  government  depends  on  contract;  the  bead  of  a 
department  or  other  competent  officer  of  the  United  States  may  pay  for  such  service  in  whole 
or  in  part  before  the  completion  of  the  work.    Payment  of  Counsel  by  the  United  States,* 

7  Op.  Att'y  Gen'l,  686. 

§  73.  Travel  is. not  included  in  the  word  "  services,"  in  that  portion  of  the  fee  bill  of  1853 
which  requires  certain  officers  to  make  oath  that  the  services  charged  in  their  bills  have  been 
actually  and  necessarily  performed.    Mileage  of  District  Attorneys,*  9  Op.  Att'y  Gen'l,  417. 

§  74.  In  an  action  by  the  owner  of  cotton  against  an  agent  of  the  treasury  department  for 
unlawfully  seizing  said  cotton,  it  was  held  the  defendant  was  liable  for  the  depreciation  in  the 
value  of  the  cotton  during  the  time  the  cotton  was  unlawfully  held  by  defendant;  that  he  was 
liable  for  insurance  premiums  and  storage  paid  by  the  plaintiff;  and  for  clerks'  and  marshal*' 
fees,  paid  by  plaintiff  in  suits  to  recover  the  cotton,  but  not  for  attorneys'  fees.  Flanders  u, 
Tweed,  15  Wall.,  450. 

§  75.  The  government  cannot  make  itself  a  creditor  of  one  of  its  officers,  without  his  con- 
sent, and  retain  his  salary  in  discharge  of  the  debt  thus  acquired.  Purchasing  Debts  against 
Public  Officer,*  1  Op.  Att'y  Gen'l,  676. 

§  76.  Congress,  on  18th  of  August,  1856,  passed  a  private  act  for  the  benefit  of  Col.  Daniel 
Randall,  directing  that  there  be  paid  to  him  "a  commission  of  one  per  cent,  upon  such 
amounts  of  money  collected,"  "and  by  him  disbursed  or  paid  into  the  treasury  of  the  United 
States,  in  virtue  of  authorities  specially  vested,  .  .  .  and  arising  from  duties  on 
imports,  taxes,  or  other  assessments  in  Mexico."  The  collector  at  Vera  Cruz  determined  the 
amount  of  duties  on  certain  importations  and  sent  to  Col.  Randall,  in  Mexico,  drafts  for  the 
collection  thereof.  He  collected  the  amount  of  the  drafts  and  disbursed  and  paid  the  same 
into  the  treasury.    Held,  that  he  was  entitled  to  the  commission.    Randall  v.  United  States.* 

8  Ct.  CL,  539. 

§  77.  In  1886  an  act  was  passed  (5  Stat,  at  Large,  111,  112,  sec.  10)  authorizing  the  commis- 
sioner of  the  general  land  office  to  employ  sixteen  clerks  at  a  salary  of  $1,800  each.  Claimant, 
a  clerk  in  that  office,  who  had  been  receiving  a  salary  of  $1,200,  received  a  letter  on  the  13th  of 
January,  1845,  from  said  commissioner,  stating  that  "one  hundred  dollars  have  been  added  to 
your  salary,  to  take  effect  from  this  date."  It  appeared  from  the  pay-rolls,  made  up  December 
1,  1844,  and  January  1,  1845,  that  on  each  of  those  dates  there  were  in  the  general  land  office 
sixteen  clerks  with  $1,800  salary,  exclusive  of  claimant,  who  never  demanded  his  salary  at  the 
rate  of  $1,800,  but  at  the  expiration  of  each  month,  for  more  than  eight  years,  signed  a  receipt 
at  $100  per  month  in  full  payment  of  his  salary.  Held,  that  the  receipts  given  by  claimant 
show  that  he  continued  to.  be  a  clerk  at  the  annual  salary  of  $1,200;  that  the  court  must  pre- 
sume that  he  received  all  he  was  entitled  to.    Wagaman  v.  United  States,*  Dev.,  129. 

§  78.  Congress  ratified  the  proceedings  of  the  convention  of  California  which  continued 
General  Riley  as  acting  executive,  at  a  salary  of  $10,000  per  annum,  and  provided  for  the  pay- 
ment of  the  expenses  of  the  convention.  Held,  that  the  United  States  became  liable  for  the 
salary  of  General  Riley  from  the  date  of  recognition  of  him  as  executive  by  the  convention,  at 
the  rate  of  $10,000  per  annum.    Riley  v.  United  States  *  1  Ct.  CI.,  299. 

§  79.  The  act  of  congress  of  February  5,  1853,  provided  for  the  payment  by  the  United 
States  of  certain  expenditures  of  General  Riley,  upon  the  production  by  him  of  proper  vouch- 

29 


§§£0-87.  •       FEES  AND  SALARIES. 

era  to  tbe  accounting  officers,  and  for  the  payment  of  certain  other  expenditures,  provided 
they  appear  to  the  president  to  be  proper  and  necessary.  Held,  that  as  to  the  first  class  of 
expenditures  the  accounting  officers  had  no  power  to  exercise  a  discretion  as  to  their  propriety, 
but  that  upon  the  production  of  vouchers  General  Riley  was  entitled  to  the  allowance ;  that  as 
to  the  second  class  the  approval  of  the  president  of  the  propriety  and  necessity  of  the  expend- 
itures was  a  condition  precedent  to  their  allowance.    Ibid, 

§  SO*  King  was  appointed  superintendent  of  certain  works  for  the  construction  of  a  harbor, 
for  which  service  he  was  to  receive  $8  per  day.  He  was  paid  up  to  the  25th  of  September, 
but  continued  in  the  employment  up  to  the  23d  of  November,  when  the  appropriation  was 
exhausted  and  the  work  suspended.  He  was  then  employed  as  custodian  of  the  works  at  $1.60 
per  day,  both  he  and  his  employer,  Colonel  Turnbuli  of  the  engineers,  supposing  that  the  work 
would  be  resumed  in  the  spring.  King  also  furnished  two  scows  to  be  used  about  the  work, 
for  which  he  claims  $5  per  day.  He  also  claims  $100  for  use  of  an  acre  of  land  by  the  govern- 
ment, upon  which  lumber  was  piled ;  and  a  claim  is  also  set  out  based  upon  a  litigation  between 
claimant  and  another  in  reference  to  timber,  taken  by  claimant  for  the  use  of  the  harbor, 
which  he  supposed  to  belong  to  the  government.  King  claims  a  salary  of  $1.50  as  custodian 
trf  the  works  for  a  period  of  nearly  eight  years.  Held,  that  he  would  be  allowed  $3  a  day 
from  the  25th  of  September  to  the  22d  of  November,  $1.50  per  day  as  custodian  up  to  June 
-following  his  appointment  to  that  position,  that  being  the  time  at  which  it  was  understood  his 
appointment  should  cease ;  $5  per  day  for  the  use  of  his  scows,  $100  for  the  use  of  the  land 
and  that  part  of  the  claim  arising  out  of  the  litigation,  which  is  included  in  the  judgment  and 
costs  recovered  before  the  justice  of  the  peace,  but  that  part  embraced  in  the  appeal  would  be 
disallowed,  he  having  exceeded  his  authority  in  taking  the  appeal.  King  t\  United  States,* 
1  Ot.  CL,  88. 

II.  Death  or  Suspension  from  Office. 

Summary  —  Not  entitled  to  salary  during  suspension,  §  81. —  Reinstatement;  delay  in  yielding 
possession  of  office,  §  82.—  Deputy  acting  as  collector,  §  83.—  Removal  without  notice;  clerk 
hire  and  other  expenses,  §§  84-86. — Death  of  collector;  rights  to  emoluments  of  office,  §  87. 

*g  81.  An  officer  suspended  by  order  of  the  president,  under  authority  of  the  act  empower- 
ing the  president  to  suspend  officers  during  the  recess  of  the  senate,  till  the  end  of  the  next 
session,  and  who  was  restored  to  office  by  the  omission  of  the  senate,  at  its  next  session,  to 
advise  or  consent  to  tfie  appointment  of  a  successor,  is  not  thereby  entitled  to  his  salary  for 
Hie  term  of  his  suspension.    Embry  v.  United  States,  g§  88,  89. 

§82.  An  officer  who,  after  a  term  of  suspension  from  office,  has  been  reinstated,  cannot 
claim  his  salary  for  an  unavoidable,  though  not  unreasonable,  delay  of  ten  days  from  the  time 
of  his  reinstatement  in  office  to  the  yielding  possession  to  him  of  the  same,  during  which  the 
person  appointed  to  fill  his  place  during  his  suspension  holds  over.    Ibid. 

%  88.  A  deputy  collector  appointed  by  the  secretary  of  the  treasury  to  perform  the  duties  of 
the  collector,  suspended  for  fraud,  until  the  appointment  of  a  successor,  is  entitled  to  the 
salary  of  a  collector  during  the  suspended  collector's  term  of  suspension,  and  in  case  of  death 
of  the  suspended  collector  during  such  term  of  suspension,  till  the  appointment  of  his  successor. 
United  States  v.  Farden,  §§  90,  91. 

§  84.  An  officer  of  the  government  who  employs  a  clerk  for  the  term  of  one  year,  but  is  re- 
moved from  office  without  notice,  and  compromises  the  clerk's  claim  by  the  payment  of  the 
proportionate  salary  of  one  quarter,  can  charge  the  same  against  the  government  if  the  em- 
ployment of  the  clerk  was  necessary,  entered  into  in  good  faith,  and  the  character  and  terms 
of  the  hiring  were  such  as  could  be  considered  prudent  and  business  like.  United  States  v. 
Jarvis,  §§  92-90. 

§  85.  An  officer  of  the  government  who  was  suspended  without  notice,  and  having  rented  an 
office  became  liable,  under  the  law  of  Massachusetts,  for  the  rent  of  such  office  for  the  quarter 
after  his  retirement,  because  of  his  omission  to  give  notice,  can  charge  the  amount  so  incurred 
against  the  government.    Ibid. 

§  80.  The  general  rule  in  such  cases  is  that  whenever  the  agent  of  the  government,  in  the 
ordinary  course  of  his  agency,  enters  into  contracts  proper  to  the  business  of  the  agency  and 
incurs  liabilities  thereunder,  before  notice  of  the  revocation  of  his  agency,  the  government  is 
bound  to  indemnify  the  agent  for  such  liabilities,  unless  the  revocation  of  his  agency  without 
notice  is  due  to  his  own  faults.    Ibid. 

§  87.  If,  under  section  22  of  the  act  of  March  2,  1799  (1  U.  S.  Stat,  at  Large,  044),  providing 
that  "  in  case  of  the  disability  or  death  of  a  collector,  the  duties  and  authorities  vested  in  him 
shall  devolve  on  his  deputy,  ...  for  whose  conduct  the  estate  of  such  disabled  or  de- 
ceased collector  shall  be  liable,"  a  deputy  collector  enters  upon  the  duties  of  collector,  he  does 
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m>  as  the  agent  of  the  government,  not  of  the  deceased  ooFeetor,  and  is  not  accountable  to  the 
deceased  collector's  estate  for  the  emoluments  received  as  collector.  The  statute  investing 
him  with  the  authority  of  the  collector  includes  the  authority  to  receive  the  emoluments  to  that 
office  appertaining,  and  the  liability  of  the  deceased  collector's  estate  for  the  deputy's  acts  is  a 
special  liability  attached  by  law,  and  does  not  draw  with  it  the  right  to  require  the  deputy  to 
account  to  it  for  the  emoluments  received  as  collector.  Merriam  v.  Clinch,  g§  97-100. 
[Notes.— See  §§  101-111.] 

EMBRY  v.  UNITED  STATES. 
(10  Otto,  680-«83.     1879.) 

Appeal  from  the  Court  of  Claims. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  By  the  tenure-of-office  act,  passed  March  2,  1867 
(14  Stat.,  430),  it  was  enacted  that  every  person  appointed  to  a  civil  office 
by  and  with  the  advice  and  consent  of  the  senate  should  hold  his  office 
until  his  successor  should  be  in  like  manner  appointed  and  duly  qualified,  ex- 
cept as  therein  otherwise  provided;  but  the  president  was  authorized  during 
the  recess  of  the  senate  to  suspend  an  officer  for  misconduct,  crime  or  inca- 
pacity. In  case  of  suspension,  the  president  could  designate  some  suitable 
person  to  perform  temporarily  the  duties  of  the  office  until  the  matter 
should  be  acted  on  by  the  senate  when  in  session.  If  the  senate  concurred 
in  the  suspension,  and  advised  and  consented  to  the  removal,  the  president 
might  remove  and  by  and  with  the  advice  and  consent  of  the  senate  appoint 
another  person  to  the  office.  If,  however,  the  senate  refused  to  concur,  the 
officer  suspended  might  resume  the  functions  of  his  office,  but  his  salary  and 
emoluments  during  the  suspension  went  to  the  person  who  performed  his 
duties,  and  not  to  him. 

On  the  20th  of  April,  1867,  while  this  law  was  in  force,  Embry,  the  appel- 
lant, was,  by  and  with  the  advice  and  consent  of  the  senate,  appointed  and 
commissioned  postmaster  at  Nashville,  Tenn.,  the  salary  being  at  the  rate  of 
$4,000  a  year.  By  his  commission  he  was  to  hold  his  office  for  four  years, 
u  subject  to  the  conditions  prescribed  by  law."  On  the  5th  of  April,  1868, 
the  original  tenure-of-office  act  was  amended,  so  as  to  authorize  the  president 
in  the  recess  of  the  senate  to  suspend  an  officer  at  his  discretion  until  the  end 
of  the  then  next  session  of  the  senate,  and  to  designate  some  person  to  perform 
(he  duties  of  the  office  in  the  meantime,  who  should  be  entitled  to  the  salary 
and  emoluments  while  he  served,  instead  of  the  officer  suspended     16  Stat.,  6. 

Under  the  authority  of  this  act,  Embry  was  suspended  from  office  on  the 
5th  of  May,  1869,  during  a  recess  of  the  senate,  and  Enos  Hopkins  designated 
to  perform  his  duties.  Embry,  however,  remained  in  the  office  until  May  27. 
The  senate  did  not  advise  or  consent  to  the  appointment  of  any  one  to  fill  the 
place  of  Embry  during  its  next  session,  which  terminated  July  15,  1870, 
and  he  was,  on  the  21st  of  July,  notified  to  resume  the  charge  of  his  office, 
which  he  did  on  the  25th  of  that  month.  The  salary  from  May  27,  1869,  to 
July  25, 1870,  was  paid  to  Hopkins.  This  suit  was  brought  by  Embry  to  re- 
cover for  the  same  time.  The  court  of  claims  decided  against  him,  and  he 
appealed. 

§  88.  A  deputy  postmaster  suspended  from  office  by  the  president  under  the 
act  qf  April  5,  1869,  is  not  entitled  to  the  payment  of  his  salary  during  the  time 
of  his  suspension. 

We  have  had  no  difficulty  in  reaching  the  conclusion  that  the  appellant 
is  not  entitled  to  recover.    The  important  constitutional  question  which  has 
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at  times  occupied  the  attention  of  the  political  department  of  the  govern- 
ment ever  since  its  organization,  and  which  was  brought  to  our  attention  in 
the  argument,  is  not,  as  we  think,  involved.  The  question  here  presented  is 
not  one  of  office,  but  of  salary.  Wherever  the  power  of  removal  from  office 
may  rest,  all  agree  that  congress  has  full  control  of  salaries,  except  those 
of  the  president  and  the  judges  of  the  courts  of  the  United  States.  The 
amount  fixed  at  any  one  time  may  be  added  to  or  taken  from  at  will.  No 
officer  except  the  president  or  a  judge  of  a  court  of  the  United  States  can  claim 
a  contract  right  to  any  particular  amount  of  unearned  compensation.  If  an 
officer  is  not  satisfied  with  what  the  law  gives  him  for  his  services,  he  may  resign. 

When  Embry  was  appointed,  the  president  had  power  to  suspend  him  for 
cause.  The  law  also  provided  that  if  suspended  he  should  draw  no  salary  so 
long  as  another  person  was  performing  his  duties.  While  he  was  in  office, 
further  power  of  suspension  was  given  the  president,  with  a  like  provision  as 
to  pay.  He  was  suspended.  The  senate  did  not  see  fit  to  advise  or  consent  to 
the  appointment  of  another  person  in  his  place,  and  consequently,  on  the  15th 
of  July,  1870,  when  the  next  session  of  the  senate  ended,  he  became  entitled 
to  enter  again  on  the  performance  of  the  duties  which  pertained  to  his  office. 
This  he  did  on  the  27th  of  July,  but  not  before.  His  present  claim  rests 
not  on  any  contract  with  the  government,  either  express  or  implied,  but  upon 
the  acts  of  congress  which  provide  for  his  salary.  We  so  held  in  United  States 
v.  McLean,  95  U.  S.,  750  (§§  378-79,  infra).  To  adjudge  in  his  favor  would  bo 
to  make  a  new  law,  not  to  enforce  an  old  one.  Although  he  was  lawfully  in 
office,  he  was  not  entitled  to  pay  or  emolument  while  not  performing  its  duties 
because  of  his  suspension. 

§  89.  Actual  incumbent  of  office  entitled  to  salary. 

It  is  true  his  lawful  suspension  ended  on  the  15th  of  July,  but  he  did  not  re- 
sume possession  until  ten  days  afterwards.  In  the  meantime,  the  person  desig- 
nated for  that  purpose  performed  his  duties.  Under  these  circumstances,  the 
law  gave  the  salary  to  the  actual  incumbent  and  not  to  him.  The  delay  was 
an  incident  to  the  suspension,  and  does  not  seem  to  have  been  unreasonable. 
No  more  time  elapsed  than  was  necessary  to  give  the  proper  notices  and  trans- 
fer the  possession. 

Judgment  affirmed. 

# 
UNITED  STATES  v.  FARDEN. 

(9  Otto,  10-20.    1878.) 

Appeal  from  the  Court  of  Claims. 

Statement  op  Facts. —  The  collector  of  internal  revenue  for  the  second  dis- 
trict of  Alabama  was  suspended  from  office,  and  Farden,  a  deputy,  was  ap- 
pointed acting  collector  until  some  other  person  should  be  duly  appointed 
and  qualified.    He  brought  this  action  to  recover  pay  for  his  services. 

Opinion  by    "*r.  Justice  Clifford. 

Compensation  of  the  collector  of  internal  revenue  for  the  district,  as  fixed 
by  the  secretary  of  the  treasury  in  lieu  of  the  salary  and  commissions  pro- 
scribed by  law,  is  the  annual  sum  of  $3,000.  15  Stat.,  231.  Such  collectors  may 
appoint  as  many  deputies  as  they  may  think  proper,  to  be  by  them  compen- 
sated for  their  services.  R.  S.,  sec.  -3148.  Deputy  collectors  who,  under  the 
authority  of  law,  perform  the  duties  eff  a  collector,  in  consequence  of  a  vacancy 
in  the  office  of  collector,  are  entitled  to  receive  the  salary  and  commissions  al- 
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lowed  by  law  to  such  collector,  or  the  allowance  fixed  by  the  secretary  of  the 
treasury,  as  compensation  to  the  collector,  in  lieu  of  the  salary  and  commis- 
sions prescribed  by  congress.    Id.,  sec.  3150;  15  Stat.,  252. 

Charges  of  fraud  were  made  against  the  collector  of  internal  revenue  for 
the  district,  and  he  was  suspended  from  his  office  by  the  supervisor,  who  made 
due  report  of  his  action  in  the  premises  to  the  commissioner.  Pursuant  to  the 
act  of  congress,  the  secretary  of  the  treasury,  on  the  26th  of  September,  1873, 
gave  the  plaintiff,  who  was  the  deputy  collector  of  the  district,  the  following 
instructions:  "You  are  hereby  directed  to  perform  the  duties  of  the  office  of 
internal  revenue  collector  for  the  district,  vice  Francis  Widner,  suspended ;" 
which  was  accompanied  with  the  statement  that  the  order  should  take  effect 
from  the  23d  inst.,  and  that  it  would  continue  in  force  until  some  person 
should  be  designated  or  appointed  to  the  office  and  duly  qualified  according 
to  law. 

By  the  finding  of  the  court  it  also  appears  that  the  plaintiff  as  such  acting 
collector  performed  the  duties  of  collector  of  the  district  from  the  23d  of  Sep- 
tember, 1873,  to  and  including  nine  days  in  the  month  of  December  following. 
From  the  23d  of  September  to  the  15th  of  October  he  was  only  paid  the  com- 
pensation allowed  to  him  as  deputy  collector,  and  from  that  time  to  the  30th 
of  the  succeeding  month  he  was  paid  the  full  compensation  allowed  to  the  col- 
lector, and  for  the  remainder  of  the  time  of  his  service  as  collector  he  was 
paid  nothing.  Appended  to  the  findings  of  the  court  is  their  conclusion  of 
law,  which  is  that  the  claimant  is  entitled  to  recover  $163.05,  in  conformity 
with  the  opinion  of  the  court  as  published  in  the  transcript.  Judgment  was 
rendered  in  favor  of  the  claimant  for  that  amount,  and  the  United  States  ap- 
pealed to  this  court. 

Appellants  do  not  deny  that  the  claimant  performed  the  services  alleged  in 
the  petition,  but  they  allege  that  he  is  only  entitled  to  compensation  as  inter- 
nal revenue  collector  for  the  period  from  October  15  to  December  1,  and  that 
be  has  been  fully  paid  for  his  services  as  such  collector  during  that  whole 
period,  which  proposition  is  sustained  by  the  finding  of  the  court  below;  but 
they  assign  for  error  that  there  was  no  vacancy  in  the  office  of  collector  for 
any  other  portion  of  the  time  during  which  the  claimant  performed  the  duties 
of  collector. 

Attempt  is  made  in  argument  to  support  that  theory  by  the  third  finding 
of  the  court,  from  which  it  appears  that  the  suspended  col'ector  died  on  the 
16th  of  October  next  after  he  was  suspended  from  office,  and  that  his  successor 
was  appointed  on  the  first  day  of  the  succeeding  December,  which  is  conceded ; 
but  the  same  finding  of  the  court  shows  that  the  new  collector  did  not  take 
possession  of  the  office  until  ten  days  later,  from  which  it  appears  that  the 
finding  of  the  court  in  respect  to  the  first  nine  days  of  that  month  is  correct 
to  a  demonstration. 

Suppose  that  is  so,  still  it  is  insisted  in  behalf  of  the  appellants  that  thei  e 
was  no  vacancy  in  the  office  of  collector  during  the  life-time  the  suspended 
collector,  and  that  the  judgment  of  the  court  below  in  allowing  the  claimant 
compensation  as  collector  during  the  period  from  the  suspension  of  the  col- 
lector to  his  death  is  erroneous,  which  is  the  principal  question  in  the  case  pre- 
sented for  decision.  He  was  paid  for  his  services  during  that  period  as  deputy 
collector,  but  the  court  below  held  that  he  was  entitled  to  the  compensation 
allowed  by  law  to  a  collector,  and  gave  judgment  in  his  favor  for  the  differ- 
ence, adding  thereto  a  collector's  compensation  for  the  nine  days  which 
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elapsed  after  the  new  collector  was  appointed  before  he  took  possession  of  the 
office. 

§  90.    When  a  deputy  may  pe? form  the  duties  of  a  collector. 

Two  contingencies  arise  when  the  deputy  collector  may  perform  the  duties 
of  such  collector :  1.  When  the  collector  is  sick,  or  is  temporarily  unable  to 
discharge  the  duties  of  the  office,  the  provision  is  that  he  may  devolve  the 
same  upon  one  of  his  deputies,  but  the  collector  and  his  sureties  in  that  case 
remain  responsible  for  the  official  acts  and  defaults  of  the  deputy.  2.  In  case 
of  a  vacancy  in  the  office  of  the  collector,  when  the  senior  deputy  shall  dis- 
charge all  the  duties  of  the  collector,  unless  the  secretary  of  the  treasury  shall 
direct  that  his  duties  shall  be  performed  by  some  other  one  of  the  deputies, 
the  enactment  being  that  the  deputy  who  performs  the  duty  of  the  collector 
in  consequence  of  a  vacancy  shall  be  entitled  to  receive  the  salary  and  com- 
missions allowed  by  law  to  such  collector.    R.  S.,  sees.  3149,  3150. 

Supervisors  at  that  period  were  empowered  by  notice  in  writing  to  suspend 
any  collector  of  internal  revenue  from  duty  for  fraud,  or  gross  neglect  of  duty, 
or  abuse  of  power,  and  it  was  made  his  duty  immediately  to  report  his  action 
to  the  commissioner,  with  his  reasons  therefor,  in  writing.  Id.,  sec.  3163. 
Fraud  was  the  accusation  against  the  collector  in  this  case,  and  it  was  for 
fraud  that  he  was  suspended  from  the  office  of  collector,  and  it  appears 
that  the  supervisor  made  due  report  in  writing  of  his  action  to  the  commis- 
sioner. 

Difficulties  would  attend  the  effort  to  define  with  precision  the  relation  which 
the  suspended  individual  bore  to  the  office  of  collector  of  internal  revenue 
after  the  order  of  suspension  went  into  practical  effect,  nor  is  it  necessary,  in 
the  judgment  of  the  court,  to  make  any  such  attempt  in  the  present  ca$6. 
Whatever  the  legal  relation  of  the  individual  may  have  been  in  the  strict 
technical  sense,  it  is  clear,  we  think,  that  for  all  practical  purposes,  during  the 
continuance  of  the  order  of  suspension,  the  office  was  vacant,  and  without  any 
incumbent  to  discharge  the  duties  which  the  law  requires  to  be  performed  by 
,  the  collector  of  the  internal  revenue.  Plainly  it  was  not  a  case  of  sickness  or 
temporary  disability,  and  consequently  the  duties  were  not  devolved  upon  the 
deputy  as  in  that  case  made  and  provided. 

Prompt  report  in  writing  was  made  by  the  supervisors  to  the  commissioner; 
and  the  finding  of  the  court  below  shows  that  he  immediately  dispatched  a 
telegram  to  the  agent  of  the  treasury  department  to  designate  the  claimant 
as  acting  collector  from  that  date,  and  to  put  him  in  possession  of  the  office. 
Exactly  the  same  view  of  the  subject  was  taken  by  the  secretary  of  the  treas- 
ury,  as  appears  by  his  communication  to  the  claimant,  in  which  he  said,  "You 
are  hereby  directed  to  perform  the  duties  of  the  office  of  collector  of  internal 
revenue,  vice  Francis  Widner,  suspended,  and  to  continue  in  office  until  some 
person  shall  have  been  designated  or  appointed  to  the  office  and  duly  qualified 
according  to  law." 

Nothing  can  be  plainer  in  legal  decision  than  the  proposition  that,  un\ess 
the  secretary  of  the  treasury  assumed  that  a  vacancy  existed  in  the  office,  he 
could  not  and  would  not  have  given  the  directions  which  are  contained  in  that 
communication.  Under  the  tenure-of-office  act  the  president  had  the  power 
at  that  time,  which  was  during  the  recess  of  the  senate,  to  suspend  the  col- 
lector until  the  next  session  of  the  senate,  and  the  act  of  the  secretary,  the 
head  of  the  treasury  department,  is  presumed  to  be  the  act  of  the  president. 
Wilcox  v.  Jackson,  13  Pet.,  498. 
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§  91.  A  deputy  performing  the  duties  of  a  collector  of  internal  revenue  is 
entitled  to  receive  the  same  compensation  as  the  collector  would  have  received  had 
he  not  been  suspended. 

Some  support  to  the  opposite  theory,  it  is  supposed,  may  be  derived  from 
the  last  clause  of  the  first  section  of  the  original  act  regulating  the  compen- 
sation to  deputy  collectors  in  such  cases,  but  the  court  here  is  entirely  of  a 
different  opinion.  By  that  clause  jt  is  provided  that  no  such  payment  shall  in 
any  case  be  made  where  the  collector  has  received  or  is  entitled  to  receive 
compensation  for  services  rendered  during  the  same  period  of  time.  13  Stat., 
282. 

Grave  doubts  are  entertained  whether  this  provision  can  be  construed  to 
give  any  support  to  the  theory  of  the  defendants,  that  the  collector  is  entitled 
to  compensation  during  the  same  period  of  time,  as  he  rendered  no  services; 
and  inasmuch  as  he  was  suspended  for  fraud,  it  is  difficult  to  see  what  claim 
he  can  have  for  the  salary  attached  to  the  office  during  the  period  of  his  sus- 
pension, when  the  duties  were  performed  by  the  deputy  collector.  Even  if  the 
original  provision  could  be  interpreted  as  supposed,  still  the  better  opinion  is 
that  it  is  not  in  force.  It  was  left  out  of  the  act  of  congress  passed  the  next 
year  to  define  the  true  intent  and  meaning  of  the  provision,  and  is  not  con- 
tained in  the  Kevised  Statutes.     16  id.,  174;  E.  S.,  sec.  3150. 

Suffice  it  to  say  that  the  court,  in  view  of  the  whole  case,  is  of  the  opinion 
that  the  claimant  is  entitled  to  receive  the  salary  and  commissions  allowed  by  ' 
law  to  the  collector  of  internal  revenue  during  the  period  that  he  performed 
those  duties  under  the  direction  of  the  secretary  of  the  treasury,  as  found  by 
the  court  below,  and  that  the  suspension  by  the  supervisor  of  internal  revenue, 
"and  the  action  of  the  secretary  of  the  treasury  directing  him  to  continue  in 
the  office  until  a  successor  to  the  suspended  officer  was  appointed  and  quali- 
fied, created  such  a  vacancy,  within  the  meaning  of  the  act  of  congress,  for  all 
practical  purposes  in  the  administration  of  the  duties  of  the  office,  as  entitles 
the  claimant  to  that  compensation.  Assume  that  to  be  so,  and  it  follows  that 
there  is  no  error  in  the  record. 

Judgment  affirmed. 

UNITED  STATES  v.  JARVTS. 
(District  Court  for  Maine:  Daveis,  274-390.    1846.) 

Statement  op  Facts. —  This  is  an  action  on  the  official  bond  of  a  navy 
agent.  Jarvis  was  appointed  in  1838  and  removed  in  1841.  On  a  final  settle- 
ment of  his  accounts  he  was  found  to  owe  the  United  States  $715.97.  He 
claimed  a  commission  of  one  per  cent,  on  $45,218.59,  paid  for  certain  lands 
bought  by  the  secretary  of  the  navy,  as  being  an  extra  service.  He  claimed 
several  other  small  items  and  $200  for  one  quarter's  additional  clerk  hire. 

§  92,  Extra  compensation  to  officers  whose  pay  is  fixed  by  law  forbidden. 
{Act  of  March  0, 1839.) 

Charge  by  Ware,  J. 

The  most  considerable  item  claimed  by  the  defendant  in  offset  is  $452.18 
charged  as  commissions  on  the  disbursement  of  $45,^18.59,  paid  to  the 
heirs  of  John  Harris  for  lands  purchased  for  the  navy  yard  in  Charlestown. 
The  owner  of  the  land  not  having  left  children,  the  money  was  to  be  paid  to 
his  collateral  heirs,  and,  as  the  secretary  could  not  himself  conveniently  ascer- 
tain who  they  were,  he  employed  the  defendant  to  do  the  business.    In  his 
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letter  to  him  he  says:  "The  money  is  sent  to  you  that  no  mistake  may  occur 
as  to  paying  it  to  the  party  entitled  to  receive  it;  and  to  guard  against  any 
such  mistake,  you  are  requested  to  consult  the  United  States  district  attorney, 
Mr.  Mills,  and  to  pay  over  the  amount  and  to  take  the  proper  receipts  and 
acquittances  for  the  same  under  his  advice  and  direction."  It  is  apparent  that 
the  service  to  be  performed  was  one  not  only  of  considerable  responsibility 
but  of  some  delicacy,  for  if  the  defendant  had  paid  the  money  to  a  wrong 
person  he  might  have  rendered  himself  responsible,  and  if  he  is  entitled  to 
any  compensation  it  is  not  contended  that  the  sum  charged  is  too  much.  But 
it  is  argued  by  the  district  attorney  that  he  is  not  entitled  to  any,  but  that 
he  was  bound  to  perform  this  service  for  the  compensation  which  he  received 
as  navy  agent.  That  salary  was  established  as  a  compensation  for  perform- 
ing the  ordinary  service  attached  to  the  agency.  Now  this  does  not  appear 
to  fall  within  the  range  of  his  ordinary  duties  as  navy  agent,  and  it  ap- 
pears to  me'  to  be  so  treated  by  the  secretary  in  his  letter.  It  was  an  extra 
service,  and  attended  with  additional  responsibility.  But  then  it  is  argued 
by  the  attorney,  that,  admitting  this,  he  is  barred  from  receiving  any  additional 
compensation  by  the  third  section  of  the  act  of  congress  of  March  2,  1839. 
That  section,  so  far  as  it  applies  to  this  case,  is  in  these  words:  "No  officer 
in  any  branch  of  the  public  service,  or  any  other  person  whose  salary  and 
emoluments  are  fixed  by  law  and  regulation,  shall  receive  any  extra  allowance 
or  compensation  in  any  form  whatever  for  the  disbursements  of  public  money, 
or  the  performance  of  any  other  extra  service,  unless  the  said  extra  allowance 
or  compensation  be  authorized  by  law."  The  defendant  was  an  officer  whose 
pay  and  emoluments  were  fixed.  It  must  then  be  admitted  that  the  case 
comes  within  the  words  of  the  law,  and  must  be  governed  by  it,  if  the  law  is 
applicable  to  the  case.  But  this  is  the  very  point  which  the  defendant's 
counsel  deny. 

§  93.  In  the  construction  of  temporary  statutes  the  presumption  is  that 
restrictions  of  a  general  character  are  not  intended  to  he  permanent  regulations. 

The  act  in  which  this  section  is  found  is  one  of  the  annual  appropriation 
act.  Its  title  is,  "  An  act  making  appropriations  for  the  civil  and  diplomatic 
expenses  of  the  government  for  the  year  eighteen  hundred  and  thirty-nine." 
The  first  section  contains  more  than  two  hundred  clauses,  making  as  many 
distinct  appropriations  for  the  various  branches  of  the  public  service,  and  em- 
bracing all  the  civil  and  diplomatic  expenses  for  the  current  year.  The  second 
section  contains  a  special  provision  to  which  I  shall  presently  refer,  and  the 
third  has  the  clause  which  has  been  read,  and  which  it  is  contended  governs 
this  case. 

The  argument  of  the  defendant  is,  that  this  section  is  intended  to  apply  to 
the  subject-matter  of  the  act  only,  and  is  to  be  confined  to  the  disbursements 
of  the  appropriations  contained  in  the  act.  This  is,  perhaps,  the  construction 
that  would  at  first  most  naturally  suggest  itself.  The  act  itself  is  one  of  those 
annual  acts  which  spend  their  power  in  the  course  of  the  year,  to  which  we 
are  not  accustomed  to  look  for  permanent  regulations.  If  the  legislature 
annex  to  such  an  act  any  special  provision  which  has  a  proper  application  to 
the  subject-matter  of  the  act,  and  use  no  words  indicating  an  intention  to  give 
it  a  more  extensive  operation,  the  just  conclusion  would  seem  to  be,  that  the 
special  regulation  was  intended  to  be  confined  to  the  matters  embraced  by  the 
act.  It  is  remarked  by  Mr.  Justice  Story  in  delivering  the  opinion  of  the 
court  in  Minis  v.  United  States,  15  Pet.,  445,  that  "  it  would  be  somewhat  un- 
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usual  to  find  engrafted,  on  an  act  making  special  and  temporary  appropria- 
tions, any  provision  which  was  to  have  a  general  and  permanent  application 
to  all  future  appropriations.  Nor  ought  such  an  intention  on  the  part  of  the 
legislature  to  be  presumed,  unless  it  is  expressed  in  the  most  clear  and  positive 
terms,  and  when  the  language  admits  of  no  other  reasonable  interpretation." 

This  is  emphatic  language,  and  places  this,  as  a  rule  of  interpretation,  on 
strong  ground.  The  second  section  of  this  act  also  contains  a  special  regulation 
applying  to  collectors  of  the  customs,  which  is  clearly  intended  to  be  permanent. 
It  requires  them  to  place  money  received  on  unascertained  duties,  or  duties 
paid  under  protest,  at  once  to  the  credit  of  the  treasurer.  The  first  words  of 
the  section  are:  "From  and  after  the  passage  of  this  act  all  moneys  paid  to 
any  collector,"  etc.,  words  the  meaning  of  which  cannot  be  mistaken.  But 
there  are  no  words  of  the  like  import  in  the  third  section,  and  the  omission  of 
them  undoubtedly  favors  the  interpretation  put  upon  it  by  the  defendant's 
counsel.  But  then,  though  these  are  the  formal  words  most  usually  employed 
to  exclude  a  doubt  whether  the  regulation  was  intended  to  be  permanent  or 
not,  they  may  be  supplied  by  other  language  clearly  indicating  the  intention 
of  the  legislature.  Now  it  is  quite  certain  that  this  section  must  extend  to 
matters  .beyond  the  appropriations  contained  in  the  act.  It  provides  that 
no  officer  in  any  branch  of  the  public  service,  or  any  other  person  whose 
salary  and  emoluments  are  fixed  by  law  or  legislation,  shall  receive  any  extra 
allowance  or  compensation  in  any  form,  unless  it  is  authorized  by  law.  Now 
this  act  embraces  but  part  of  the  appropriations  for  the  year,  so  that  we  are 
necessarily  carried  beyond  the  subject-matter  of  this  act.  It  must  extend 
itself  over  all  the  appropriations  of  the  year  at  least ;  and  though  it  may  be 
said  that  this  clause  of  the  law  does  not  necessarily  look  beyond  the  current 
year,  yet  the  second  clause  of  the  section  evidently  does.  That  provides  that 
no  executive  officer,  other  than  heads  of  departments,  shall  apply,  from  the 
contingent  fund  of  which  they  have  the  control,  more  than  thirty  dollars 
annually,  to  pay  for  newspapers  and  pamphlets.  The  word  annually  here  is 
necessarily  prospective,  and  extends  the  operation  of  this  clause  to  future 
years.  There  are,  in  the  first  clause,  no  restrictive  words  confining  it  to  the 
current  year.  If  part  of  the  section  was  intended  to  be  permanent,  it  is  quite 
natural  to  suppose  the  whole  was.  It  would  be  very  unusual  to  unite,  in  a  sin- 
gle section  of  a  law,  one  provision  intended  to  be  permanent,  with  another  in- 
tended to  be  temporary,  without  clearly  distinguishing  the  permanent  from 
the  temporary  part.  My  opinion  is  that  this  section  is  a  conclusive  bar  to 
the  allowance  of  the  commissions  claimed  on  the  disbursements  in  question; 
and  whatever, we  may  think  of  the  equity  of  the  claim,  it  is  not  for  the  court 
or  the  jury  to  be  wiser  or  more  indulgent  that  the  law. 

This  disposes  of  but  part  of  the  case.  The  other  allowances  claimed  in- 
volve questions  of  much  more  delicacy  and  difficulty.  The  defendant  claims 
an  allowance  of  $26.29,  for  office  rent  for  the  three  remaining  days  of  the 
quarter  ending  October  1,  and  also  for  rent  for  the  quarter  following.  These 
two  claims  stand  on  the  same  ground,  and  may  be  considered  together.  An 
office  or  place  of  business  was  necessary  for  the  discharge  of  the  duties  of 
the  agency,  and  the  rent  had  been  charged  and  allowed,  at  the  same  rate, 
in  previous  quarters.  It  is  admitted  that  it  was  hired  and  used  by  the 
defendant  for  the  purpose  of  the  agency  and  for  no  other,  he  not  being  en- 
gaged in  any  other  business  that  required  his  having  an  office.  It  was  hired 
on  a  parol  lease;  and,  not  having  given  reasonable  notice  of  his  intention  to 
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quit  before  the  termination  of  the  quarter,  by  the  law  of  Massachusetts  he 
became  bound  for  another  quarter's  rent.  Mass.  Eev.  Stat.,  part  2,  tit.  1, 
o.  60,  §  26.  The  ground  of  the  claim  is  this:  that,  having  been  dismissed 
from  office  when  it  was  too  late  to  give  the  notice  required  by  law,  and  hav- 
ing himself  no  previous  notice  that  he  was  to  be  suspended,  this  is  a  loss 
which  he  incurred  without  fault  on  his  part,  in  the  business  of  the  plaintiffs, 
for  which  they  were  bound  to  indemnify  him.  The  answer  is  that  he  held 
his  appointment  at  the  mere  will  of  the  president,  and,  being  liable  to  be  re- 
moved at  any  time  without  notice,  he  might  have  provided  for  the  contin- 
gency in  his  contract. 

If  this  was  a  question  between  two  individuals,  and  not  between  an.  indi- 
vidual and  the  government,  I  cannot  say  that  I  should  feel  much  difficulty  in 
arriving  at  a  conclusion  satisfactory  to  my  own  mind.  It  was  necessary,  in 
the  transaction  of  the  affairs  of  the  agency,  that  the  defendant  should  have  a 
place  of  business  where  he  might  be  found  in  business  hours.  It  was  engaged 
on  a  parol  lease,  and  by  law  he  was  bound  to  give  reasonable  notice  of  his 
intention  to  quit,  or  he  became  bound  for  another  quarter's  rent.  He  had 
held  the  agency  for  three  years  and  a  half,  and  the  term  for  which  he  was 
appointed  would  not  expire  by  its  own  limitation  for  six  months.  No  com- 
plaint had  been  made  against  him,  and  he  had  no  reason  to  suppose  that  he 
would  be  superseded  before  the  expiration  of  that  time.  If  he  had  engaged 
his  office  in  the  usual  course  of  business,  and  there  was  nothing  unreasonable 
in  the  terms  on  which  it  was  engaged,  considering  the  tenure  on  which  he 
held  the  appointment,  the  principal  would  be  liable  for  the  loss.  The  ques- 
tion for  the  jury  would  be,  whether  an  agent  holding  an  appointment  of  so 
much  importance,  though  the  agency  was  revocable  at  will,  should  be  expected 
to  engage  his  office  rooms  on  a  tenancy  from  day  to  day,  or  week  to  week.  If 
the  jury  should  think  that  he  acted  prudently  and  in  good  faith,  with  a  just 
regard  to  the  interest  of  his  principal,  then  I  should  say  that  in  law  he  was 
justly  entitled  to  look  to  his  principal  for  an  indemnity  for  a  liability  fairly 
incurred  in  the  prudent  prosecution  of  his  proper  business. 

§  94.  Revocation  of  poioer  of  an  agent  Under  what  circumstances  the  prin- 
cipal is  bound  to  indemnify  him  against  loss  on  contracts  entered  into  during 
his  agency. 

It  is  true  that,  when  a  man  appoints  an  agent  or  mandatary  without  limita- 
tion of  time,  he  may  always  revoke  the  appointment  at  will.  A  person  may 
enter  into  many  other  engagements  liable  to  be  dissolved  at  will,  but  which, 
where  other  persons  have  fairly  and  in  the  usual  course  of  business  acquired 
an  interest  under  them,  the  law  will  prevent  him  from  dissolving  them  at  an 
unreasonable  time;  or  if  it  does  not  absolutely  prevent  the  act,  will  hold  him 
to  indemnify  those  who  may  suffer  an  injury  from  it.  This  is  a  general  rule 
of  justice  and  equity,  which  is  found  in  every  system  of  refined  and  cultivated 
jurisprudence.  The  engagements  may  be  terminated  at  will,  but  then  this 
will  must  be  exercised  reasonably,  and  not  in  mere  wantonness  or  malice.  An 
illustration  of  the  principle  may  be  drawn  from  the  contract  of  partnership. 
When  entered  into  without  any  limitation  of  time,  it  may  always  be  dissolved 
at  the  will  of  any  of  the  parties.  In  that  highly  cultivated  system  of  juris- 
prudence which  forms  the  basis  of  the  law  of  the  whole  continent  of  Europe, 
the  Roman  law,  the  renunciation  of  the  partnership  by  one  of  the  parties,  to  be 
valid,  must  be  made  in  good  faith,  and  not  at  an  unreasonable  time,  to  the  injury 
of  the  common  interest ;  for  it  is  not,  says  the  law,  the  private  interest  of  the 
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individual  partner,  but  the  common  interest  of  the  partnership,  that  is  regarded. 
This  principle,  so  conformable  to  natural  equity,  to  good  faith  and  fair  deal- 
ing, was  adopted  from  the  Roman  law  by  the  ancient  jurisprudence,  and  is 
confirmed  by  the  new  civil  code  of  France.  Pothier,  Contrat  de  Society,  No. 
150,  151 ;  Code  Civil  Francais,  No.  1869,  70.  And  though  no  such  restriction 
is  perhaps  established  in  the  common  law,  yet  it  seems  that  a  court  of  equity 
will  interpose  and  restrain  a  partner  from  wantonly  and  maliciously  putting 
an  end  to  the  engagement,  to  the  injury  of  the  common  interest.  Story  on 
Partnership,  §  275,  note. 

Bat  the  case  of  a  parol  lease  at  will,  which  arises  in  the  present  case,  is  one 
which  perhaps  still  more  clearly  shows  that,  when  it  is  said  that  an  engage- 
ment is  liable  to  be  terminated  by  either  party,  it  is,  in  the  sense  of  (he  law,  a 
will  under  the  control  of  reason  and  justice.  Though  it  is  said  to  be  a  con- 
tract merely  at  will,  yet,  independent  of  every  statute  regulation  at  the  com- 
mon law,  the  lessor  cannot,  without  notice,  eject  the  tenant  and  turn  him  into 
the  street,  nor  can  the  tenant  discharge  himself  from  the  liability  to  pay  rent 
without  giving  the  landlord  reasonable  notice,  to  enable  him  to  find  another 
tenant.  4  Kent's  Com.,  111.  These  restrictions  on  the  capricious  and  wanton 
exercise  of  the  will,  where  the  interests  of  other  persons  are  affected,  have 
their  foundation  in  a  rule  of  universal  equity  and  justice,  arising  from  the 
social  nature  of  men,  that  a  man  shall  so  use  his  own  rights  as  not  to  injure 
another.    Sic  utere  tuo  ut  alienum  non,  Iwdas. 

This  reasonable  and  equitable  principle  has  also  its  application  in  the  law  of 
agency.  There  is  no  doubt,  as  a  general  rule,  that  the  appointment  of  an 
agent  may  at  any  time  be  revoked  by  the  principal  without  giving  a  reason 
for  it,  because  it  is  the  right  of  every  man  to  employ  such  agents  as  he  sees 
fit.  The  agent  also  has  the  same  general  right  to  renounce  the  agency  at  his  own 
will;  for  it  is  an  engagement  at  the  will  of  both  parties.  But  the  contract  of 
agency,  or  mandate,  involves  mutual  obligations  between  the  parties;  and 
these  commence,  if  not  as  soon  as  the  appointment  is  made,  at  least  as  soon 
as  the  agent  or  mandatary  commences  the  execution  of  the  agency.  If  he 
has  entered  on  the  business,  even  if  he  does  not  accomplish  prosperously  what 
he  has  undertaken,  he  will  be  entitled,  from  his  principal,  to  an  indemnity  for 
his  expenses  and  services,  if  the  failure  does  not  arise  from  his  own  fault. 
Domat,  Lois  Civiles,  liv.  1,  tit.  15,  §  2,  No.  1,  2.  After  he  has  engaged  in , 
the  business  of  the  agency,  the  principal  may  at  any  time  revoke  his  powers 
and  dismiss  him  from  his  service.  But  if  his  power  is  thus  revoked,  the  prin- 
cipal will  be  responsible  to  him  for  any  engagements  he  may  have  entered 
into,  and  any  liabilities  he  may  have  incurred  in  good  faith,  in  the  proper 
business  of  the  agency,  before  he  had  notice  of  the  revocation.  Domat,  Lois 
Civiles,  liv.  1,  tit.  15,  §  4,  No.  1. 

§  95.  Liability  of  agent,  who  renounces  his  agency  without  proper  notice,  for 
losses  resulting  therefrom. 

And  so  the  agent,  after  entering  on  the  business,  may  renounce  the  agency. 
But  then  this  must  be  done  in  good  faith,  and  be  preceded  by  reasonable 
notice,  or  the  agent  will  be  liable  to  the  principal  for  any  loss  that  may  result 
to  him  from  this  cause.  The  agent  cannot  withdraw  himself  from  his  engage- 
ment wantonly  and  without  reasonable  cause,  without  rendering  himself 
responsible  for  the  consequences.  Domat,  No.  3,  4;  Pothier,  Mandat,  No.  44; 
Dig.,  17, 1,  22,  §  11;  Dig.,  17,  1,  27,  §  2.  And  when  a  man  has  undertaken  an 
agency,  he  will  not  merely  render  himself  liable  for  damages  to  his  principal, 
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if  he  renounces  the  agency  without  notice  and  without  just  cause,  but  a  court 
of  equity  will  go  further.  If  an  agent  is  employed  to  make  a  purchase,  and, 
finding  the  speculation  likely  to  prove  profitable,  he  renounces  the  agency  and 
purchases  for  himself,  equity  will  hold  him  a  trustee  for  the  principal,  and  give 
him  the  benefit  of  the  purchase  directly,  without  putting  him  to  an  action  for 
damages.     1  Story's  Equity,  §  31& 

It  may  be  true  that  in  our  jurisprudence  a  precise  authority  may  not  be 
found  for  all  these  propositions  among  the  adjudged  cases.  But  they  rest  on 
such  clear  grounds  of  justice  and  good  faith,  that  they  may  be  well  taken  for 
granted  without  the  authority  of  a  direct  decision  (Story's  Agency,  §  467), 
and  they  all  stand  approved  by  the  authorities  of  the  Roman  law.  They  all 
flow  from  a  great  principle  of  social  justice.  A  man  cannot,  wantonly  and 
without  reasonable  cause,  retract  or  annul  his  own  acts  and  change  his  pur- 
pose, when  others,  in  the  ordinary  course  of  business  and  in  good  faith,  have 
acquired  an  interest  in  them,  to  the  injury  of  such  persons,  without  rendering 
himself  liable  to  repair  such  injury.  The.  greatest  of  the  Roman  jurisconsults 
reduced  the  rule  to  a  short  and  pithy  paxim :  No  man  can  change  his  will 
to  the  injury  of  another.  Dig.,  50,  17,  75.  Nemo  potest  mutari  consilium 
suum  in  aiterius  injuriam.  It  is  applied  in  some  cases  where  no  previous 
engagements  exist  betweSn  the  parties,  but  its  application  is  peculiarly  strin- 
gent when  mutual  obligations  by  contract  do  exist.  If  I  agree  with  a  me- 
chanic, says'  Pothier,  to  build  me  a  house,  and  after  the  agreement  I  change 
my  purpose  and  determine  not  to  build,  I  may  dissolve  the  engagement  by 
giving  him  notice  of  the  change  of  my  will;  but  if  before  the  notice  he  has 
purchased  materials  for  the  work  and  engaged  workmen,  I  shall  be  bound  to 
indemnify  him  for  the  loss  he  sustains  by  the  change  of  my  purpose.  Con- 
trat  de  Louage,  No.  440;  Duvergier,  Droit  Civil  Francais,  vol.  19,  §  370.  If 
this  was  a  case  between  two  private  persons,  the  case  put  by  Pothier  would 
differ' in  no  essential  particulars  from  the  present.  Both  are  contracts  of  hir- 
ing; for  the  contract  with  a  salaried  agent  or  mandatary  is  essentially  a  con- 
tract of  hiring,  though  in  some  respects  distinguishable  from  the  common 
contract  for  the  hire  of  labor.  Duvergier,  Droit  Civil,  vol  19,  tit.  8,  ch.  3. 
The  defendant  was  a  salaried  agent,  and  he  had,  for  the  sole  purpose  of  the 
agency  and  for  the  sole  benefit  of  his  principal,  hired  an  office.  He  held,  as 
*  all  agents  do,  the  appointment  at  the  will  of  the  principal,  and  he  is  dismissed 
without  notice,  while  under  this  liability  for  rent.  If  the  engagement  of  his 
office  was,  as  to  the  terms,  reasonable  and  proper  and  in  good  faith,  under  the 
circumstances,  the  justice  of  the  case  appears  to  me  so  clear,  that  the  very 
statement  of  the  facts  carries  with  it  the  answer,  and  that  conforms  to  the  well 
established  principles  of  law. 

The  other  charge,  for  clerk  hire,  does  not  appear  to  me  to  be  distinguishable 
in  principle  from  the  rent.  It  is  admitted  that  in  the  business  of  the  agoncy 
a  clerk  was  indispensable,  and  he  had  been  allowed,  as  all  officers  of  this  de- 
scription are,  a  reasonable  sum  for  clerk  hire.  The  amount  claimed  is  the  same 
as  had  been  allowed  and  paid  in  previous  quarters.  The  clerk  was  engaged 
for  a  year,  terminating  with  the  expiration  of  the  term  of  the  defendant's  ap- 
pointment; and,  in  strict  law,  he  might  perhaps  have  recovered  his  salary 
for  the  whole  of  the  unexpired  year.  2  Smith's  Lead.  Cas.,  Am.  ed.,  p.  25. 
The  defendant  compromised  the  claim  by  paying  one  quarter's  salary.  Is  the 
defendant,  who  has  been  compelled  to  pay  this  sum  for  a  liability  incurred  in 
the  business  of  the  plaintiffs,  entitled  to  be  indemnified  by  his  principal?    If 
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the  contract  with  the  clerk  were  a  reasonable  and  proper  one  under  the  cir- 
cumstances of  the  case,  the  decision  referred  to,  from  Pothier,  shows  how  it 
would  be  decided  in  a  controversy  between  individuals.  And  whether  the  con- 
tract was,  as  to  the  period  for  which  he  was  engaged,  reasonable  and  proper, 
would  be  a  question  for  the  jury.  If  the  duties  of  the  clerk  were  such  as  might 
be  safely  intrusted  to  any  ordinary  person,  it  might  be  questionable  whether  the 
defendant,  knowing  the  tenure  of  his  own  office,  would  be  justified  in  contract- 
ing with  him  for  a  year.  But  it  is  to  be  remembered  that  the  agency  of  the 
defendant  involved  great  responsibilities,  he  having  contracts  and  disburse- 
ments to  make  to  the  amount  of  several  hundred  thousand  dollars  a  vear,  and 
in  the  transaction  he  required  a  clerk  in  whom  he  could  place  the  most  unre- 
served confidence.  It  is  hardly  to  be  expected  that  a  person  of  such  qualifica- 
tions would  be  willing  to  engage  his  services  on  the  same  terms  as  a  common 
day  laborer.  One  who  is  fit  to  be  trusted  can  usually  engage  on  terms  of 
more  permanency ;  and  one  who  would  be  willing  to  engage  on  such  preca- 
rious conditions,  as  to  be  dismissed  at  any  time  without  notice,  the  defendant 
might  not  be  willing  to  trust  to  such  an  extent,  that,  if  he  proved  unfaithful, 
he  might  himself  be  involved  in  ruin.  Both  his  own  safety  and  the  interest 
of  his  principal  would  require  him  to  act  with  more  circumspection.  When 
the  defendant  engaged  his  clerk,  a  year  of  the  term  for  which  he  was  appointed 
remained,  and  he  had  no  reason  to  expect  that  he  would  be  dismissed  before 
that  term  expired.  If  in  your  opinion  the  contract  with  the  clerk  was,  under 
the  circumstances,  reasonable  and  proper,  and  was  a  liability  incurred  in  good 
faith,  in  the  prudent  transaction  of  the  business  of  the  agency,  on  the  princi- 
ples of  law  and  equity  he  is  entitled  to  an  indemnity. 

§  96.  The  principles  of  natural  justice  controlling  the  relation  of  principal 
and  agent  between  private  persons  also  regulate  those  of  the  government  and  its 
officers. 

It  will  be  observed  that  I  have  treated  this  case  thus  far  as  though  it  was  a 
controversy  between  two  private  individuals;  and  have  stated  what  appear  to 
me  to  be  the  just  conclusions  of  law.  Are  there  any  reasons  of  general  justice  or 
public  policy,  why  the  same  principles  should  not  be  applied  to  these  contracts 
between  the  government  and  an  individual?  After  having  reflected  consider- 
ably on  the  subject,  I  feel  bound  to  say  that  none  have  occurred  to  me.  I 
know  that  it  appears  to  be  the  fixed  policy  of  the  country,  to  hold  the  tenure 
of  all  appointments  of  this  description  to  be  at  the  will  of  the  president.  So 
also  appointments  of  the  same  character  between  private  individuals  are  liable 
to  be  revoked  at  will,  and  there  are  very  satisfactory  reasons  why  they  should 
be  so.  But  between  individuals  we  have  seen  that,  to  a  certain  extent,  this 
wfll  is  regulated  and  controlled  by  the  principles  of  equity,  good  faith  and 
fair  dealing.  If  any  just  cause  for  the  revocation  of  an  agency  arises  out  of 
the  conduct  of  the  agent,  his  powers  may  be  revoked  by  the  principal  without 
subjecting  himself  to  any  of  the  responsibilities  which  have  been  mentioned. 
The  agent  must  bear  the  consequences  of  his  own  misconduct  or  imprudence. 
But  while  he  is,  in  good  faith,  prudently  engaged  in  the  business  of  the  agency, 
if  his  authority  is  revoked  suddenly  and  without  notice,  and  he  thereby  suffers 
loss,  the  principles  both  of  law  and  justice  require  the  principal  to  indemnify 
him.  Why  should  not  the  same  measures  of  justice  apply  between  the  govern- 
ment and  an  individual? 

If  there  are  no  grounds  of  justice  to  vary  the  decision,  then  I  think  there 
are  reasons  of  public  policy  for  holding  that  the  same  principles  of  law  apply 
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to  one  case  as  to  the  other.  If  the  tenure  of  the  appointment  is  merely  at  will, 
it  is  to  be  remembered  that  it  is  equally  at  the  will  of  both  parties.  If  the 
principal  may  revoke  the  agency  without  notice,  and  leave  the  agent  to 
meet  all  the  liabilities  which  he  lias  incurred  in  the  prosecution  of  the  busi- 
ness of  the  agency,  then  the  agent  may  renounce  the  agency  without  no- 
tice, and  leave  all  the  inconvenience  to  fall  on  the  principal.  I  may  have 
taken  a  very  incorrect  view  of  this  subject,  arid,  if  so,  I  am  happy  that  my 
error  may  be  so  easily  corrected,  but  it  appears  to  me  that  one  can  hardly  over- 
state the  public  mischiefs  that  might  arise  from  the  establishment  of  such  a 
doctrine.  All  the  most  important  officers  of  the  government  hold  their  em- 
ployments by  this  tenure.  If  they  may,  at  any  time,  renounce  and  abandon 
the  public  business  intrusted  to  them,  with  impunity,  without  first  giving 
reasonable  notice  to  the  appointing  power  of  their  intentton,  so  as  to  enable 
the  government  to  supply  their  places,  it  is  easy  to  see  that  inconveniences 
of  the  gravest  nature  might  arise.  Take  a  single  branch  of  the  public  service, 
the  collection  of  the  revenue.  Every  officer,  from  the  highest  to  the  lowest, 
holds  his  office  at  will.  Suppose  the  principal  revenue  officers  of  one  of  our 
large  ports  should  at  once  come  to  the  determination  of  abandoning  their 
offices,  and  send  by  the  mail  notices  of  their  resignation  when  there  were 
cargoes  in  port,  duties  on  which,  to  a  large  amount,  would  be  due.  In  some 
ports  it  is  not  uncommon  for  duties  to  accrue  to  the  amount  of  half  a  million, 
by  the  arrivals  of  a  single  day.  There  would  be  nothing  to  prevent  all  the 
goods  from  being  smuggled  ashore  before  the  president  could  replace  the 
officers  by  new  appointments.  If  it  be  said  that  this  is  putting  an  improbable 
case,  it  at  least  fairly  tries  the  principle,  and  it  must  be  allowed  to  be  a  possi- 
ble case.  If  the  law  be  as  I  suppose  it  to  be,  and  the  same  measure  of  justice 
and  the  rules  of  good  faith  and  fair  dealing  hold  between  the  government  and 
an  individual  in  public  agencies,  as  do  between  individuals  in  private  agencies, 
then  the  officer,  before  renouncing  his  trust,  is  bound  to  give  reasonable  notice 
to  the  government,  that  the  appointing  power  may  have  time  to  put  another 
in  his  place;  and  if  he  abandons  it  without  giving  such  notice,  whether  it  is 
done  corruptly  and  in  bad  faith,  or  in  mere  wantonness  and  caprice,  he  is 
legally  bound  to  indemnify  the  government  for  all  the  loss  that  may  be  thereby 
sustained. 

On  the  whole,  the  view  that  I  have  of  the  law  is  this:  The  principal  may 
at  any  time  revoke  and  withdraw  the  power  of  an  agent  at  his  pleasure,  and 
without  notice.  This  is  a  right  that  is  fully  reserved  to  him  by  the  law.  But 
if  the  agent  has  entered  on  the  business  of  the  agency,  and  has  fairly,  in  the 
ordinary  course  of  business,  and  in  good  faith,  entered  into  any  engagements, 
or  .come  under  any  liabilities,  in  the  prosecution  cf  the  proper  business  of  the 
principal,  before  notice  of  the  revocation  of  agency,  the  principal  will  be 
bound  to  indemnify  him,  unless  the  agent  had  given  just  cause  for  such  revoca- 
tion. In  the  same  manner  the  agent  may  at  any  time  renounce  the  agency, 
but  then  he  is  bound  to  give  the  principal  reasonable  notice  of  his  intention 
beforehand,  to  enable  him  to  procure  another  agent;  and  if  he  does  not,  he 
will  be  bound  k)  indemnify  the  principal  for  any  loss  he  may  sustain.  And 
the  same  principles  hold  whether  the  government  and  an  individual  are 
parties,  or  both  parties  are  private  persons. 

If  the  law  be  as  it  has  been  stated,  the  determination  of  this  cause  depends 
on  a  question  of  fact,  which  properly  belongs  to  the  jury  to  decide.  If  the 
jury  are  of  the  opinion  that  the  defendant,  in  engaging  his  office  and  his  clerk 
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on  the  terms  he  did,  acted  in  good  faith  according  to  the  usual  course  of  busi- 
ness, and  that  the  conditions,  as  to  the  time  on  which  they  were  made,  were 
reasonable  and  proper,  and  such  as  a  faithful  and  prudent  agent  would  make, 
acting  for  the  benefit  and  interest  of  his  principal,  the  jury  ought  to  find  for 
the  defendant.  They  were  liabilities  incurred  solely  in  the  business  of  the 
plaintiffs  and  for  their  benefit,  from  which  the  defendant  himself  derived  no 
advantage,  and  for  which  the  plaintiffs  are  bound  to  indemnify  him.  The  de- 
fendant having  actually  paid  these  sums,  under  the  statute  of  the  United  States 
of  March  3,  1797,  chapter  74,  they  constitute  an  equitable  set-off  against  the 
plaintiffs'  demand.  But  if,  under  the  circumstances  of  this  case,  the  defendant 
having  been  appointed  to  his  agency  for  four  years,  of  which  six  months  re- 
mained, but  liable  to  be  removed  at  any  time  at  will  before  the  expiration  of 
the  four  years,  the  jury  are  of  opinion  that  he  ought,  as  a  prudent  agent,  to 
have  engaged  his  office,  and  also  his  clerk,  from  day  to  day,  or  from  week  to 
week,  or  what  would  come  to  the  same  thing,  merely  at  will,  with  the  liberty 
of  surrendering  the  office  and  of  discharging  his  clerk  at  any  time,  without 
notice,  and  consequently  liable  at  any  time  to  be  turned  out  of  his  office,  and 
to  be  left  by  his  clerk,  without  notice,  then  you  will  find  your  verdict  for  the 
United  States  for  the  amount  of  these  items,  with  interest  from  the  time  when 
they  should  have  been  paid. 

MERRIAM  v.  CLINCH. 
(Circuit  Court  for  New  York :  6  Blatchf ord,  5-14    1867.) 

Statement  op  Faots. —  King  was  collector  of  the  port  of  New  York,  and 
appointed  Clinch  his  special  deputy,  under  section  22  of  the  act  of  March  2, 
1799.  King  died  in  November,  1865,  and  until  May,  1866,  Clinch  acted  as  col- 
lector. This  suit  was  brought  by  the  administrator  of  King  to  recover  of 
Clinch  the  emoluments  accruing  to  the  collector  during  the  period  that  Clinch 
acted  as  collector. 

§  97.  Under  the  act  of  1799>  section  ##,  a  collector  of  customs  receives  the 
emoluments  morning  from  duties  performed  by  his  special  deputy  during  the 
principaFs  occasio?ial  sickmss  or  absence.  If  the  principal  dies  or  is  disabled, 
neither  he  nor  his  estate  is  entitled  to  those  emoluments. 

Opinion  by  Blatchfokd,  J. 

The  question  involved  in  this  case  arises  under  the  twenty-second  section  of 
the  act  of  March  2,  1799  (1  U.  S.  Stat,  at  Large,  644).  That  section  provides 
that  "  every  collector,  ...  in  cases  of  occasional  and  necessary  absence 
and  of  sickness,  and  not  otherwise,  may  .  .  .  exercise  and  perform  "  his 
M  functions,  powers  and  duties  by  deputy,  duly  constituted  "  under  his  hand 
and  seal,  "for  whom,  in  the  execution  of  his  trust,"  he  "shall  be  answerable;" 
and  "  that,  in  case  of  the  disability  or  death  of  a  collector,  the  duties  and 
authorities  vested  in  him  shall  devolve  on  his  deputy,  if  any  there  be,  at  the 
time  of  such  disability  or  death,  for  whose  conduct  the  estate  of  such  dis- 
abled or  deceased  collector  shall  be  liable."  The  section  provides  for  two 
classes  of  cases  in  which  the  collector  is  unable  to  discharge  himself  the  duties 
of  his  office.  The  first  class  is  where  the  collector  is  necessarily  occasionally 
absent,  or  is  sick.  The  second  class  is  where  the  collector  is  disabled  or  dead. 
In  the  first  class  of  cases  the  collector  does  not  cease  to  exercise  or  perform 
the  functions,  powers  or  duties  of  his  office.  On  the  contrary,  by  the  express 
language  of  the  section,  bo  continues  to  exercise  and  perform  such  functions; 
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powers  and  duties,  but  he  exercises  and  performs  them  by  his  deputy.  Such 
deputy  must  be  duly  constituted  such  deputy  under  the  hand  and  seal  of  the 
collector,  and  the  collector  is  made  answerable  for  the  execution  by  such  deputy 
of  his  trust.  In  the  second  class  of  cases,  that  is,  the  disability  or  death  of 
the  collector,  the  duties  and  authorities  vested  in  him  devolve  on  his  deputy, 
if  there  be  one  at  the  time  of  such  disability  or  death,  that  is,  on  the  deputy 
whom  the  section  thus  authorizes  him  to  constitute;  and  the  estate  of  such  dis- 
abled or  deceased  collector  is  made  liable  for  the  conduct  of  such  deputy.  In 
the  second  class  of  cases,  if  there  be  a  deputy,  the  collector  does  not  continue  to 
exercise  and  perform  the  functions,  powers  and  duties  of  tHe  office  by  tho 
deputy,  but  the  duties  and  authorities  before  Vested  in  the  collector  devolve  on 
the  deputy;  and  in  such  second  class  of  cases,  if  there  be  no  deputy,  then,  by 
a  provision  in  the  same  section,  the  duties  and  authorities  before  vested  in  the 
collector  devolve  on  the  naval  officer  of  the  same  district,  if  any  there  be,  and, 
if  there  be  no  naval  officer,  then  on  the  surveyor  of  the  port,  if  any  there  be, 
and  if  there  be  none,  then  on  the  surveyor  of  the  nearest  port  in  the  district. 
The  section  also  provides  that  the  authorities  of  the  person  empowered  to  act 
in  the  stead  of  a  disabled  or  dead  collector  shall  continue  until  a  successor  to 
such  collector  shall  be  duly  appointed  and  ready  to  enter  upon  the  execution 
of  his  office.  If,  under  this  section,  there  is  no  person  empowered  to  act  in  tho 
stead  of  the  disabled  or  dead  collector,  then  the  duties  and  authorities  before 
vested  in  the  collector  do  not  devolve  on  any  one. 

Now,  where  a  deputy  constituted  under  this  law. acts  for  the  collector  in 
cases  of  occasional  and  necessary  absence  and  of  sickness,  the  collector  still 
acts,  but  acts  by  the  deputy,  and  is  entitled  to  all  the  perquisites  and  emolu- 
ments of  the  office,  as  fully,  while  so  acting  by  deputy,  as  if  he  did  not  so  act 
by  deputy.  But,  when  the  collector  is  disabled  or  dies,  then  the  cfuties  and 
authorities  vested  in  him  devolve  on  the  deputy  thus  constituted.  The  col- 
lector in  such  case,  whether  he  be  disabled  or  dead,  does  not  exercise  or  per- 
form his  functions,  powers  and  duties  by  such  deputy,  nor  does  he  act  by  such 
deputy,  nor  is  he  entitled  to  the  perquisites  and  emoluments  of  the  office,  which 
he  would  have  been  entitled  to,  if  he  had  not  become  disabled  or  had  not  died. 
The  duties  and  authorities  of  the  office  devolve  on  such  deputy,  if  there  be  one, 
and,  if  there  be  none,  then  on  the  other  officers  successively  who  are  designated 
in  the  section.  The  word  "  authorities  "  is  broad  enough  to  include  the  emol- 
uments of  the  office.  The  "  duties"  of  the  office  include  the  obligations  which 
the  officer  owes  to  superior  authority  and  to  the  public.  The  "  authorities " 
of  the  office  are  the  powers  and  prerogatives  with  which  the  office  is  clothed, 
connected  with  the  discharge  of  his  duties,  including  not  only  such  powers  as 
are  necessary  to  enable  him  to  discharge  his  duties  properly,  but  the  right  and 
the  power  to  demand  and  receive  the  emoluments  attached  by  law  to  the  office. 

§  98.  Analogy  of  the  offices  of  president  and  vice-president  to  those  of  col- 
lector and  special  deputy. 

These  views  accord  with  settled  principles.  The  constitution  of  the  United 
States  (art.  2,  sec.  6)  provides  that  "  in  case  of  the  removal  of  the  president 
from  office,  or  of  his  death,  resignation  or  inability  to  discharge  the  powers 
and  duties  of  the  said  office,  the  same  shall  devolve  on  the  vice-president."  The 
provision,  in  this  section  of  the  constitution,  that  the  powers  and  duties  of  the 
office  of  president  shall  devolve  on  the  vice-president,  is  identical,  in  legal 
effect,  with  the  provision,  in  the  twenty-second  section  of  the  act  of  1799;  that 
the  authorities  and  duties  vested  in  the  collector  shall  devolve  on  his  deputy. 
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Three  times,  since  the  adoption  of  the  constitution,  the  president  has  died,  and 
under  the  provision  referred  to,  the  powers  and  duties  of  the  office  of  presi- 
dent have  devolved  upon  the  vice-president.  All  branches  of  the  government 
have,  under  such  circumstances,  recognized  the  vice-president  as  holding  the 
office  of  president,  as  authorized  to  assume  its  title,  and  as  entitled  to  its  emol- 
uments. The  vice-president  holds  the  office  of  president  until  a  successor  to 
the  deceased  president  comes  to  assume  the  office,  at  the  expiration  of  the  term 
for  which  the  deceased  president  and  the  vice-president  were  elected.  The  dep- 
uty, under  section  2  of  the  act  of  1799,  holds  the  office  of  collector  until  a  suc- 
cessor to  the  disabled  or  deceased  collector  is  duly  appointed  and  ready  to  enter 
upon  the  execution  of  his  office.  It  has  never  been  supposed  that,  under  the  pro- 
vision of  the  constitution,  the  vice-president,  in  acting  as  president,  acted  as  the 
servant  or  agent  or  locum  tenens  of  the  deceased  president,  or  in  any  other  capac- 
ity than  as  holding  the  office  of  president  fully,  for  the  time  being,  by  virtue 
of  express  authority  emanating  from  the  United  States.  So,  in  the  case  of 
the  collector,  the  deputy,  in  acting  as  collector  after  the  death  of  the  collector 
who  constituted  him  such  deputy,  does  not  act  as  the  servant  or  agent  of  the 
deceased  collector,  but  holds  the  office  of  collector  fully,  for  the  time  being,  by 
virtue  of  express  authority  emanating  from  the  United  States.  The  fact  that,  in 
the  one  case,  the  constitution  itself  designates  the  person  on  whom  the  powers 
and  duties  of  the  office  shall  devolve,  and  that,  in  the  other  case,  the  collector 
is  authorized,  before  his  decease,  to  designate  such  person,  makes  no  difference 
in  the  principle.  The  person  so  legally  designated  becomes,  when  he  assumes 
the  powers  and  duties  so  devolved  upon  him,  the  direct  agent  of  the  govern- 
ment, and  not  the  agent  or  servant  of  any  individual  who  may  have  designated 
him. 

§  1)9.  No  person  is  entitled  to  the  emoluments  of  an  office  after  he  has  ceased  to 
hold  it. 

It  is  also  a  well  established  principlo  that  no  officer  is  entitled  to  the  emolu- 
ments of  an  office  for  any  longer  period  than  the  period  during  which  he 
holds  the  office.  And  the  legislation  of  congress  is  to  this  effect.  The  purport 
of  the  statutory  provisions  on  the  subject  of  the  compensation  of  public  of- 
ficers (act  of  March  3, 1839,  §  3,  5  U.  S.  Stat,  at  Large,  349;  act  of  August 
23, 1£43,  §  2,  id.,  510;  act  of  August  26,  1842,  §  12,  id.,  525;  act  of  Septem- 
ber 30.  1850,  §  1,  9  id.,  542,  543)  is,  that  no  person  is  entitled  to  receive  the 
emoluments  of  an  office  which  ho  does  not  hold.  Opinion  of  Attorney-Gen- 
eral Crittenden,  5  Op.  Att'y  Gen'l,  768. 

In  the  present  case,  Mr.  King,  by  his  death,  ceased  to  hold  the  office  of  col- 
lector; and  not  only  so,  but  the  duties  and  authorities  before  that  time  vested 
in  him,  then  devolved  on  the  defendant,  because  the  defendant  had,  during 
the  life-time  of  Mr.  King,  been  duly  constituted  by  him  his  deputy,  in  accord- 
ance with  the  provisions  of  the  twenty-secondN  section  of  the  act  of  1799.  The 
designation  of  the  defendant  as  deputy,  made  by  Mr.  King,  was  made  strictly 
in  accordance  with  those  provisions.  The  instrument  refers  to  the  section,  and 
then  states  that  Mr.  King  constitutes  and  appoints  the  defendant  special  deputy 
collector  of  the  customs,  within  the  district  of  the  city  of  New  York,  to  act 
for  him  during  his  absence  or  sickness,  and  then  adds,  "and,  in  case  of  my 
disability  or  death,  the  duties  and  authorities  vested  in  me  as  collector  will, 
by  law,  devolve  on  you,  my  special  deputy." 

I  am  unable  to  see  any  ground  upon  which  the  right  of  Mr.  King  to  the 
emoluments  of  the  office  of  collector,  after  his  death,  can  rest.    It  is  urged 
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§99.  FEES  AND  SALARIES. 

that  the  provision  of  the  section  in  question,  which  declares  that  the  estate  or 
the  deceased  collector  shall  be  liable  for  the  conduct  of  the  deputy,  gives  to 
the  estate  of  the  deceased  collector  a  title  to  the  emoluments  of  the  office 
during  its  administration  by  the  deputy.  Indeed,  the  claim  of  the  plaintiff 
seems  to  be  put  wholly  on  that  provision ;  and  the  idea  that  the  defendant,  in 
administering  the  office,  under  his  appointment  as  such  deputy,  acted  as  the 
servant  or  agent  of  Mr.  King,  and  not  as  a  direct  ageht  of  the  government, 
can  rest  on  nothing  but  that  provision.  But  that  provision  cannot  have  the 
effect  claimed  for  it.  Under  that  clause  of  the  twenty-second  section  which 
relates  to  the  absence  and  sickness  of  the  collector,  he  is  entitled  to  the  emol- 
uments of  his  office  while  he  is  so  absent  or  sick,  and  yet  he  is  expressly,  by 
the  section,  made  answerable  for  the  execution  of  the  trust  of  his  deputy  dur- 
ing such  absence  or  sickness.  But  he  is  entitled  to  such  emoluments  in  that 
case,  not  because  he  is  answerable  for  the  acts  of  his  deputy  during  such  ab- 
sence or  sickness,  but  because  he  himself,  by  the  very  terms  of  the  act,  still 
exercises  and  performs  the  functions,  powers  and  duties  of  the  office,  although 
he  does  so  by  deputy.  Under  that  clause  of  the  same  section  which  relates 
to  the  disability  and  death  of  the  collector,  he  is  not  entitled  to  the  emolu- 
ments of  the  office,  after  he  dies,  although  his  estate  is,  by  the  section,  ex- 
pressly made  liable  for  the  conduct  of  the  deputy  whom  he  designates.  The 
reason  why  he  is  not  entitled  to  such  emoluments  in  that  case  is  because  he 
ceases;  by  his  death,  to  hold  the  office,  and  to  exercise  or  perform  its  func- 
tions, powers  and  duties.  The  liability  of  his  estate  for  the  conduct  of  the 
deputy,  after  his  death,  is  a  special  liability,  attached  by  law,  as  a  condition. 
No  person  is  bound  to  accept  the  office  of  collector,  but,  if  he  does,  he  takes  it 
subject  to  the  burdens  which  the  law  imposes  on  the  holding  of  it.  Nor,  after  he 
takes  it,  is  he  compelled  to  appoint  a  deputy,  under  section  22  of  the  act  of  1799. 
The  provision  is  permissive  only.  But,  if  he  avails  himself  of  it,  and  appoints 
a  deputy,  with  the  incidental  advantage  to  himself  of  being  able,  under  the 
section,  to  perform,  by  deputy,  while  occasionally  and  necessarily  absent  or 
sick,  the  duties  of  the  office,  and  thus  enjoy,  while  so  absent  or  sick,  its  emol- 
uments, he  makes  such  appointment  of  a  deputy  subject  to  the  condition  im- 
posed by  the  statute,  that,  on  his  own  death,  the  duties  and  authorities  of  the 
office  devolve  on  such  deputy,  and  his  own  estate  becomes  liable,  after  his 
death,  for  the  conduct  of  such  deputy,  while  administering  the  office.  Under 
the  section  but  one  appointment  of  a  deputy,  for  any  purpose,  can  be  in  force 
at  any  one  time.  The  same  person,  when  designated,  is  to  act  in  the  cases  of 
absence,  sickness,  disability  and  death ;  and  the  collector,  in  availing  himself 
of  the  privilege  of  performing  the  duties  of  his  office,  during  his  life-time, 
while  absent  or  sick,  by  such  deputy,  must  take  on  himself  all  the  liabilities 
which  the  designation  of  such  deputy  imposes.  And  there  is  nothing  unrea- 
sonable in  making  the  estate  of  the  deceased  collector  liable  for  the  conduct 
of  the  deputy,  or  in  withholding  from  it,  notwithstanding  such  liability,  the 
emoluments  of  the  office  during  the  term  of  such  liability.  The  liability  is 
imposed  because  the  collector  has  the  sole  and  unrestricted  designation  of  the 
deputy.  No  superior  officer  of  the  government  has  any  voice  in  approving  or 
disapproving,  confirming  or  rejecting,  such  appointment.  Hence,  the  manifest 
propriety  of  holding  the  estate  of  the  deceased  collector  liable  for  the  con- 
duct of  the  deputy  after  the  death  of  the  collector,  so  long  as  such  deputy 
continues  to  act  as  the  agent  of  the  government  under  a  designation  made  by 
the  deceased  collector. 
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DEATH  OR  SUSPENSION  FROM  OFFICE.  §§  100-108. 

§  100.  The  right  to  the  salary  of  an  office  grows  out  of  the  duties  of  that 
office;  no  person  is  entitled  to  the  salary  who  does  not  discharge  the  duties. 

But  there  would  be  no  propriety  in  giving  to  the  estate  of  the  deceased  col- 
lector the  emoluments  of  the  office  during  such  period.  The  right  to  the 
compensation  attached  to  an  office  grows  out  of  the  discharge  of  the  duties  of 
such  office,  and  its  emoluments  do  not  belong  to  a  person  who  does  not 
discharge  its  duties.    Conner  v.  The  Mayor,  etc.,  of  New  York,  1  Seld.,  296. 

I  do  not  think  that  the  fact  that  the  defendant  has,  with  or  without  the 
assent  of  the  government,  continued  to  receive,  during  the  period  in  question, 
the  salary  appertaining  to  the  office  of  assistant  collector  of  the  customs  at  the 
port  of  New  York,  has  any  bearing  upon  the  question  of  the  right  of  Mr. 
King's  estate  to  the  emoluments  of  the  office  of  collector  during  that  period. 

In  passing  on  the  question  involved,  I  only  decide  that  Mr.  King's  estate  is 
not  entitled  to  those  emoluments.  I  do  not  mean  to  decide  that  the  defendant  is 
entitled  to  retain  them.  Whether  there  is  anything  in  the  fact  that  the 
defendant  accepted  the  salary  of  assistant  collector,  that  precludes  him  from 
claiming  the  emoluments  of  the  office  of  collector  during  the  same  period ;  or 
whether  there  waasuch  an  incompatibility  between  his  acting  as  collector  and 
his  being  assistant  collector,  as  to  make  it  impossible  for  him  to  hold  both 
offices,  and  to  authorize  the  government  to  call  upon  him  to  elect  which  office 
he  would  hold,  and  whether  he  has,  in  fact,  made  such  election  in  favor  of  the 
assistant  colleotorship;  or  whether,  under  the  general  rule  and  practice,  that, 
where  an  officer  holding  one  office  is  authorized  to  perform  the  duties  of 
another,  he  may  receive  the  emoluments  of  the  office  which  he  is  thus  tem- 
porarily filling,  but  cannot  receive  his  own  at  the  same  time,  the  defendant 
may  have  the  emoluments  of  the  collectorship  on  relinquishing  those  of  the 
assistant  collectorship;  or  whether,  if  he  would  be  otherwise  entitled  to  the 
emoluments  of  the  office  of  collector,  he  is  not  entitled  to  them  because  of  his 
not  having  taken,  on  the  death  of  Mr.  King,  the  oath  required  by  the  fourth 
section  of  the  act  of  June  1,  1789  (1  U.  S.  Stat,  at  Large,  23),  or  the  oath 
required  by  the  twentieth  section  of  the  act  of  March  2,  1799  (id.,  641);  or 
whether,  as  to  so  much  of  such  emoluments  as  consists  of  fines,  penalties,  and 
forfeitures,  the  naval  officer  of  the  district  and  the  surveyor  of  the  port  are, 
under  section  91  of  the  same  act  (id.,  697),  entitled  to  what  would  have  been 
Mr.  King's  share  of  the  same  if  he  had  lived,  on  the  grouud  that,  within  the 
meaning  of  that  section,  there  was  no  collector  in  the  district,  until  such  a 
successor  to  Mr.  King  as  the  twenty-second  section  of  that  act  speaks  of,  was 
duly  appointed, —  are  questions  not  involved  in  this  case,  and  in  regard  to 
which  I  neither  express  nor  intimate  any  opinion. 

The  bill  must  be  dismissed,  with  costs. 

g  101.  In  general.— A  navy  agent  appointed  to  a  position  abroad  cannot  charge  the  govern- 
ment for  bis  board  and  compensation  for  his  time  after  notice  of  the  revocation  of  his  appoint- 
ment, nor  for  his  passage  home,  nor  for  his  trip  to  Washington  to  settle  his  accounts.  Armstrong 
v.  United  States,  Gilp.,  399. 

§  102.  The  president  removed  the  secretary  of  the  territory  of  Minnesota  in  October,  but  he 
continued  to  perform  the  duties  of  the  office  till  the  14th  of  November  following.  Held,  that 
the  secretary  was  entitled  to  his  salary  up  to  the  14th  of  November.  United  States  v.  Smith, 
1  Bond,  68;  5  Am.  L.  Reg.,  268. 

§  108.  An  officer  of  the  United  States,  who  is  removed  before  the  time  for  which  he  was  ap- 
pointed has  expired,  and  who  receives  his  salary  quarterly,  cannot  claim  his  salary  to  the  end 
of  the  quarter  when  he  was  removed  before  that  time,  but  only  to  the  time  of  his  actual  dis- 
continuance of  the  duties  of  the  office.    Ibid. 
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§£  104-111.  FEES  AND  SALARIES. 

§  104.  By  act  of  congress  a  receiver  of  public  moneys  was  given  a  commission  of  one  per 
cent,  on  moneys  received,  but  not  to  exceed  tbe  sum  of  $3,500  a  year.  Held,  in  a  case  in  which 
a  receiver  resigned  six  months  before  the  close  of  his  four  years'  term  of  office,  having  received 
an  amount  which  at  the  per  cent,  allowed  gave  him  the  sum  of  $3,500,  that  he  was  entitled  to 
the  entire  sum  of  $2,500,  and  that  the  decision  of  the  secretary  of  the  treasury,  allowing  him 
but  one-half  that  sum  upon  the  theory  of  quarterly  apportionment  of  the  percentage,  was  er- 
roneous.   United  States  v.  McCarty,*  1  McL.,  308. 

§  105.  A  purser  in  the  navy  tendered  his  resignation,  and  was  informed  that  it  was  to  be 
considered  accepted  when  his  accounts  should  be  settled.  He  performed  no  service,  and  was 
not  called  on  to  perform  any,  since  his  resignation  was  tendered  He  never  came  forward  to 
settle  his  accounts  for  about  fourteen  years.  Held,  that  he  was  not  entitled  to  pay  as  purser 
from  the  time  his  resignation  was  thus  tendered  and  accepted.  Pay  o/  a  Purser,*  1  Op.  Att'y 
Gen'l,  846. 

§  105.  The  eighth  section  of  the  act  of  1856  provides  that  a  consul  shall  not  be  allowed  com- 
pensation for  the  time  occupied  in  coming  home,  "  if  he  shall  have  resigned,  or  have  been  re- 
called therefrom  for  any  malfeasance  in  his  office.*'  Held,  that  the  words  '•  malfeasance  in 
his  office/'  qualified  the  word  " resigned  "  as  well  as  "recalled ;"  and  that  if  a  consul  resigned 
for  any  other  reason  than  for  "  malfeasance  in  office,"  he  was  entitled  to  compensation  for 
the  time  spent  in  coming  home.  Compensation  of  Diplomatic  and  Consular  Officers,*  9  Op. 
Att'y  Gen'l,  89. 

§  100a.  Claimant,  a  lieutenant  in  the  marine  corps,  was  dismissed  the  service.  Subsequently 
the  order  of  dismissal  was  revoked  and  his  resignation  was  accepted,  but  not  until  after  the 
appointment  of  his  successor  by  and  with  the  consent  of  the  senate.  He  immediately  applied 
for  his  pay  during  the  interval  between  his  dismissal  and  reinstatement,  and  received,  under 
his  protest,  half  pay.  He  brought  action  for  the  balance.  Held,  that  he  was  not  entitled  to 
recover ;  the  order  revoking  his  dismissal  could  not  have  the  effect  of  restoring  him  to  the  serv- 
ice after  the  appointment  of  his  successor,  because  such  appointment  filled  the  complement 
of  such  officers  in  the  service ;  that  he  could  only  be  restored  to  the  service  by  appointment  to 
rill  a  vacancy;  that  he  had  never  been  restored  to  the  service,  and  that  the  payment  to  him 
of  half  pay  was  under  a  mistake  of  law,  and  the  United  States  were  entitled  to  recover  it 
back.    McElrath  v.  United  States,*  12  Ct.  CI.,  201. 

§107.  Pay  daring  suspension. — An  assistant  quartermaster  in  the  volunteer  army  was 
dismissed,  by  direction  of  the  president,  for  being  absent  without  proper  leave.  The  order  of 
dismissal  was  afterwards  revoked,  as  made  without  cause  and  by  mistake,  and  therefrom  the 
assistant  quartermaster  served  in  the  army  till  he  resigned  on  account  of  disability  incurred  in 
the  Bed  River  campaign.  Held,  that  he  was  entitled  to  his  pay  from  the  time  of  his  Hignriiqqal 
till  the  revocation  of  the  order,  as  well  as  for  the  time  that  he  actually  served  in  the  army. 
Smith  t>.  United  States,*  2  Ct.  CL,  200. 

§  108.  In  the  absence  of  established  naval  practice  to  the  contrary,  the  appointment,  by  the 
government,  of  a  passed  midshipman,  while  under  sentence  of  suspension  on  half  pay,  to  the 
rank  of  lieutenant,  is  a  pardon  of  the  sentence,  and  he  is  entitled  to  the  pay  of  a  lieutenant 
from  the  date  of  his  commission.  Effect  of  Promotion  of  a  Passed  Midshipman,*  4  Op. 
Att'y  Gen'l,  8. 

§  100.  An  officer,  put  out  of  the  service,  and  subsequently  restored  to  the  rank  he  would 
have  had  if  he  had  not  been  suspended,  is  entitled  to  pay  from  the  time  he  was  restored  in 
fact,  at  the  rate  which  he  would  have  been  entitled  to  had  he  not  been  suspended ;  but  he 
is  entitled  to  no  pay  during  the  time  he  was  out  of  the  service.  Salaries  of  Officers,*  4  Op. 
Att'y  Gen'l,  123. 

§110.  The  reinstatement,  by  the  president  and  senate,  of  an  officer  in  the  army  who  had 
been  stricken  from  the  rolls,  is  to  be  considered  as  an  original  appointment ;  and  the  pay  of  the 
officer  commences  from  his  acceptance  of  the  office.  Commencement  of  Pay  of  a  Reinstated 
Captain,*  3  Op.  Att'y  Gen'l,  105. 

§  111.  From  the  time  of  the  dismissal  from  the  service  of  a  midshipman  to  the  time  of  his 
new  appointment,  with  rank  from  his  former  appointment,  the  person  so  dismissed  and  re- 
appointed has  no  connection  with  the  public  service,  and  is  not  entitled  to  compensation.  Com- 
pensation of  a  Reappointed  Midshipman,*  4  Op.  Att'y  Gen'l,  818. 
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EXTRA  COMPENSATION.  §§  112-121 

III.  Extra  Compensation. 

Summary—  Officer  employed  by  a  department,  §  112.—  Disbursements,  §§  118,  115,  121,  122.— 
No  extra  allowance  for  performing  duties  of  office,  §  114. —  Authority  vested  in  secretary 
of  treasury  not  subject  to  review,  g  116.— Powers  of  heads  of  departments,  §  117.—  Addi- 
tional compensation  to  certain  employees,  g§  118-120. — Navy  pension  agent,  §§  121,  122. 

§  112.  Where  an  officer  is  employed  by  a  department  of  the  government  to  perform  extra 
service,  he  may  be  suitably  compensated  therefor,  unless  there  is  some  law  positively  prohib- 
iting the  same.    Gratiot  v.  United  States,  §§  123-28. 

§  IIS.  Where  a  claim  was  made  by  an  officer  under  the  sixty-seventh  article  of  the  regula- 
tions of  1821  and  1825,  for  an  allowance  at  the  rate  of  $2  per  diem  for  certain  disbursements 
made  in  the  construction  of  fortifications,  it  was  held  that  the  per  diem  allowance  is  cumu- 
lative, i.  e.,  a  distinct  allowance  for  every  fortification  for  which  there  is  a  distinct  and 
independent  appropriation,  of  which  separate  accounts  are  required  to  be  kept,  and  the  dis- 
bursements are  confided  to  one  and  the  same  engineer.    Ibid, 

g  114.  No  allowance  can  be  made  for  services  which  an  officer  was  bound  to  perform  as  a 
part  of  his  official  duty.    Ibid. 

3  115.  Section  18  of  the  act  of  Kay  7,  1822,  provides  that  "  no  collector  .  .  .  shall  ever 
receive  more  than  $400,  annually,  exclusive  of  his  compensation,  ...  for  any  services  he 
may  perform  for  the  United  States  in  any  other  office  or  capacity ; "  hence,  when  A.,  a  collector, 
claimed  two  and  a  half  per  cent,  on  some  disbursements  he  had  made  in  another  capacity  than 
collector,  he  was  held  not  to  be  entitled  to  the  same.    United  States  v.  Shoemaker,  §  129. 

§116.  The  authority  vested  by  law  (18  Stat.,  232)  in  the  secretary  of  the  treasury  to  make 
further  allowances  as  may  seem  reasonable  to  him,  to  certain  officers,  is  entirely  discretionary 
with  him  as  to  time  and  amount,  and  no  appeal  lies  from  his  decision,  either  to  the  accounting 
officers  of  the  treasury  or  to  the  courts.    Hall  v.  United  States,  gg  180-82. 

g  it 7.  Compensation  for  extra  services,  where  no  certain  sum  is  fixed  by  law,  cannot  be 
allowed  by  the  head  of  a  department  to  any  officer  who  has  by  law  a  fixed  or  certain  compen- 
sation for  his  services  in  the  office  he  holds,  unless  such  head  of  department  is  thereto  author- 
ised by  congress,  or  unless  it  appears  that  such  head  of  department  was  authorized  by  congress 
to  appoint  an  agent  to  perform  such  extra  services,  that  the  compensation  therefor  was  fixed 
by  law,  and  the  money  for  its  payment  for  such  purpose  appropriated  by  congress,  and  that 
the  said  services  related  to  matters  wholly  outside  of  said  agent's  office.    Ibid. 

§118.  The  deputy  clerk  of  the  clerk  of  the  supreme  court  of  the  District  of  Columbia,  who 
is  appointed  by  said  clerk  of  said  court  and  serves  in  accordance  with  a  contract  made  with 
said  clerk,  is  said  clerk's  employee,  not  the  government's,  and  cannot  claim  the  benefit  of  a 
statute  allowing  additional  compensation  to  certain  employees  of  the  government.  United 
States  v.  Meigs,  g  133. 

g  119.  The  criers  of  courts  belong  to  the  judicial  department  and  cannot  claim  the  benefit 
of  an  act  allowing  extra  pay  to  certain  employees  of  the  executive  departments.    Ibid. 

g  126.  The  government  printing  office  is  not  a  bureau  of  any  executive  department,  and  its 
employees  are  not  entitled  to  the  additional  pay  provided  for  by  the  act  of  February  28,  1867. 
United  States  v.  Allison,  g  134. 

g  121.  The  office  of  navy  pension  agent,  held  by  one  appointed  to  perform  its  duties  by  the 
secretary  of  the  navy,  under  authority  of  the  act  of  June  26,  1812,  creating  a  fund  for  the 
payment  of  pensions  to  certain  seamen,  and  the  support  of  their  widows  and  orphans,  and 
constituting  the  treasurer  trustee  thereof,  is  not  an  office  so  separate  and  distinct  from  the 
office  of  navy  agent  as  to  justify  a  claim  for  extra  official  services  legally  imposed,  by  one  who 
filled  the  offices  of  navy  agent  and  navy  pension  agent ;  and  such  a  claim  falls  within  the  pro- 
hibition of  the  acts  of  March  3,  1889,  and  August  23, 1842.    Browne  v.  United  States,  gg  135-37. 

g  ltt.  A  navy  agent  is  not  entitled  to  extra  compensation  for  disbursing  moneys  in  the 
character  of  navy  pension  agent,  it  not  being  shown  that  the  office  of  navy  pension  agent, 
even  if  distinct  and  separate,  had  a  compensation  attached  to  its  duties  by  law,  nor  that  all  the 
duties  of  the  office  had  been  performed  by  the  claimant  to  entitle  him  to  the  compensation.  Ibid. 

[NOTHU-  See  gg  138-248.] 

GRATIOT  v.  UNITED  STATES. 

(15  Peters,  886-376.    1841.) 

Opinion  by  Mr.  Justice  Story. 

Statement  of  Facts. — This  is  the  case  of  a  writ  of  error  to  the  circuit  court 
of  the  district  of  Missouri.    The  original  action  was  assumpsit,  brought  by  the 
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United  States  against  General  Gratiot,  the  plaintiff  in  error,  as  chief  engineer, 
for  $50,000,  alleged  in  the  declaration  to  be  money  had  and  received  by  him 
as  chief  engineer,  to  the  use  of  the  United  States,  At  the  trial,  the  contro- 
versy turned  mainly  as  to  the  merits  of  three  items  of  set-off,  or  credit,  which 
were  claimed  by  the  defendant  in  the  reduction  or  extinguishment  of  the 
supposed  debt  due  to  the  United  States, 
These  items  were  as  follows : , 

1.  For  disbursing  $603,727.42,  on  account  of  Fort  Calhoun,  from  the  18th  of  No- 

vember, 1821,  to  the  30th  of  September.  1829,  being  two  thousand  eight  hun- 
dred and  seventy-nine  days,  at  $2  per  day,  being  less  than  two  and  a  half  per 
cent,  on  the  amount  disbursed,  as  allowed  by  the  regulations  of  the  army  to  an 
officer  disbursing  at  a  fortification $5,758  00 

2.  For  disbursing  $33,447.36,  on  account  of  contingencies  of  fortifications,  at  two 

and  a  half  per  cent.,  as  authorized  by  the  regulations  above  referred  to 816  18 

8.  For  extra  services  in  conducting  the  affairs  connected  with  the  civil  works  of 
internal  improvement  carried  on  by  the  United  States,  and  referred  to  the  en- 
gineer department  for  execution,  and  which  did  not  constitute  any  part  of  his 
duties  as  a  military  officer,  from  the  1st  day  of  August,  1828,  to  the  6th  day  of 
December,  1838,  inclusive,  ten  years  and  one  hundred  and  twenty-eight  days, 
at  $3,000  per  annum 87,262  46 

These  items  had  all  been  disallowed  by  the  treasury  department  for  reasons 
stated  by  the  proper  accounting  officers,  and  spread  upon  the  record,  and  were 
insisted  upon  as  just  and  proper  allowances  by  the  defendant. 

The  jury  at  the  trial  found  a  verdict  for  the  United  States,  upon  which 
judgment  was  entered ;  and  from  that  judgment  the  present  writ  of  error  has 
been  brought  to  this  court.  Four  several  bills  of  exceptions  were  taken  at 
the  trial  on  behalf  of  the  defendant.  The  first  was  taken  to  the  refusal  of 
the  court  to  allow  any  evidence  to  be  given  in  support  of  either  of  these  items 
of  claim.  The  third  was  to  a  like  refusal  of  the  court  to  allow  certain  deposi- 
tions and  documents,  offered  by  the  defendant,  to  be  given  in  evidence  to 
prove  that  he  had  rendered  services  to  the  United  States,  over  and  above  the 
ordinary  and  regular  duties  of  his  office,  and  the  value  of  such  services;  and 
the  established  usage  and  practice  of  the  government  in  allowing  to  engineers 
and  other  officers  their  claims  for  extra  compensation  for  like  services.  The 
second  and  fourth  exceptions  proceeded  upon  minor  points  in  the  case.  The 
second  asked  the  instruction  of  the  court  that  the  United  States  were  not  en- 
titled to  recover  for  any  public  money  received  by  the  defendant  in  any  other 
capacity  or  office  than  that  of  chief  engineer;  and  that  certain  requisitions, 
stated  in  the  exception,  on  account  of  Fort  Grand  Terre,  and  Fort  Columbus, 
and  Castle  Williams,  and  the  Fort  at  Throg's  Neck,  were  not  evidence  of 
money  had  and  received  by  the  defendant  to  the  use  of  the  United  States. 
The  court  refused  these  instructions,  because  there  was  no  subject-matter 
growing  out  of  the  evidence  for  the  United  States  to  which  the  instructions 
could  apply,  if  given,  inasmuch  as  it  appeared  from  the  treasury  transcript 
given  in  evidence,  that  the  balance  sued  for  was  of  sums  placed  in  the  hands 
of  the  defendant,  as  chief  engineer,  in  1835,  to  be  expended  on  the  works  at 
Grand  Terre;  and,  therefore,  in  effect,  the  money  sued  for  was  received  by 
him  in  his  capacity  of  engineer.  We  are  of  opinion  that  these  instructions 
were  rightly  refused  by  the  court,  for  the  reasons  given  by  the  circuit  court ; 
and  for  the  additional  reason  that  the  first  was  afterwards  virtually  given 
upon  the  prayer  of  the  defendant  on  the  fourth  exception,  so  far  as  it  was  ap- 
plicable to  the  case ;  and  the  second  asked  the  opinion  of  the  court  upon  a» 
matter  of  fact  proper  for  the  cognizance  of  the  jury. 
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§  123.  The  whole  transcript  of  an  account  from  the  treasury  department  is 
competent  evidence  to  charge  a  debtor  to  the  government. 

The  fourth  exception,  so  far  as  it  has  not  been  already  disposed  of,  asked 
the  court  to  instruct  the  jury  that  the  items  charged  against  the  defendant,  as 
chief  engineer,  in  the  treasury  transcript,  marked%^,  which  was  given  in  evi- 
dence, consisting  of  certain  balances  charged  in  gross  without  the  items  going 
to  show  the  said  balances,  were  not  competent  evidence  to  charge  the  defend- 
ant in  the  action.  This  instruction  the  court  refused  to  give,  and,  in  our  judg- 
ment, rightly;  for,  taking  the  whole  transcript  together,  and  examining  its 
details  as  a  mere  matter  of  account,  it  is  plain  that  all  the  items  on  which 
these  balances  are  struck  are  there  to  be  found  regularly  entered  and  brought 
forward.  The  supposed  objection,  then,  which  was  stated  by  this  court  in  the 
case  of  The  United  States  v.  Jones,  8  Pet.,  375,  383,  as  to  mere  naked  balances 
on  the  transcript,  did  not  apply. 

§  124.  The  United  States  have  a  right  to  set  off  a  balance  due  by  an  officer 
against  his  pay  and  emoluments. 

There  is  another  instruction  asked  under  this  exception,  in  a  complicated 
form,  but  which  mainly  turns  upon  the  consideration  whether  the  treasury 
department  had  a  right  to  deduct  the  pay  and  emoluments  of  the  defendant, 
as  a  general  of  the  army,  and  while  he  was  chief  engineer,  by  setting  them  off 
against  the  balance  reported  against  him,  on  account  of  his  su peri ntendency  of 
Forts  Monroe  and  Calhoun.  In  our  judgment,  the  point  involves  no  serious 
difficulty.  The  United  States  possess  the  general  right  to  apply  all  sums  due 
for  such  pay  and  emoluments,  to  the  extinguishment  of  any  balances  due  to 
them  by  the  defendant  on  any  other  account,  whether  owed  by  him  as 
a  private  individual,  or  as  chief  engineer.  It  is  but  the  exercise  of  the 
common  right,  which  belongs  to  every  creditor,  to  apply  the  unappropriated 
moneys  of  his  debtor,  in  his  hands,  in  extinguishment  of  the  debts  due  to 
him. 

§  125.  An  officer  employed  by  a  department  of  the  government  upon  extra 
service  may  be  suitably  compensated,  unless  it  is  forbidden  by  positive  law. 

Having  disposed  of  these  minor  points,  we  now  come  to  those  arising  un- 
der the  first  and  third  exceptions,  and  which  constitute  the  only  real  difficulty 
in  the  case.  The  first  exception  under  which  the  court  excluded  all  evidence  in 
support  of  the  three  terms  of  credit  disallowed  by  the  treasury  department  is 
certainly  well  founded,  unless  it  is  clear  in  point  of  law  that  neither  of  these 
items  constituted  a  legal  or  equitable  claim  against  the  United  States.  It  is 
wholly  immaterial  whether  the  claim  be  a  legal  or  an  equitable  claim,  as,  in 
either  view,  under  the  act  of  1797,  chapter  74,  as  was  decided  by  this  court  in 
the  case  of  The  United  States  v.  Wilkins,  6  Wheat.,  135,  it  constitutes  a  good 
ground  of  set-off  or  deduction.  It  is  not  sufficient  to  establish  that  these 
items  ought  to  be  rejected,  that  there  is  no  positive  law  which  expressly  pro- 
vides for  or  fixes  such  allowances.  There  are  many  authorities  conferred  on 
the  different  departments  of  the  government,  which,  for  their  due  execution, 
require  services  and  duties  to  be  performed  which  are  not  strictly  appertaining 
to  or  devolved  upon  any  particular  officers,  or  which  require  agencies  of  a  spe- 
cial discretionary  nature.  In  such  cases,  the  department  charged  with  the  exe- 
cution of  the  particular  authority,  business,  or  duty,  has  always  been  deemed, 
incidentally,  to  possess  the  right  to  employ  the  proper  persons  to  perform  the 
same,  as  the  appropriate  means  to  carry  into  effect  the  required  end;  and 
also  the  right,  when  the  service  or  duty  is  an  extra  service  of  duty,  to  aHow 
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the  persons  so  employed  a  suitable  compensation.  This  doctrine  is  not  new  in 
this  court,  but  it  was  fully  expounded  in  the  cases  of  The  United  States  v. 
M'Daniel,  7  Pet.,  1;  The  United  States  v.  Kipley,  7  Pet.,  18;  and  The  United 
States  v.  Fillebrown,  7  Pe^  28. 

To  sustain  the  refusal  or  the  court  in  the  present  case,  it  is  therefore  indis- 
pensable to  show  that  there  is  some  law  which  positively  prohibits,  or  by  just 
implication  denies,  any  allowance  of  the  disputed  items,  or  of  any  part  thereof. 
We  know  of  no  law  which  has  such  an  effect,  or  which  contains  any  such 
prohibition  or  denial.  It  is  true  that  the  act  of  the  16th  of  March,  1802,  chap- 
ter 9,  which  provided  for  the  organization  and  establishment  of  the  corps  of 
engineers,  in  one  of  its  sections  (§  27,  2  Stats,  at  Large,  137),  declares:  "That 
the  said  corps,  when  so  organized,  shall  be  stationed  at  West  Point,  in  the 
state  of  New  York,  and  shall  constitute  a  military  academy;  and  the  engi- 
neers, assistant  engineers,  and  cadets,  of  the  said  corps,  shall  be  subject  at  all 
times  to  do  duty  in  such  places  and  on  such  service  as  the  president  of  the 
United  States  shall  direct."  But,  however  broad  this  enactment  is  in  its 
language,  it  never  has  been  supposed  to  authorize  the  president  to  employ  the 
corps  of  engineers  upon  any  other  duty  except  such  as  belongs  either  to  mili- 
tary engineering  or  to  civil  engineering.  It  is  apparent,  also,  from  the  whole 
history  of  the  legislation  of  congress  on  this  subject,  that,  for  many  years 
after  the  enactment,  works  of  internal  improvement  and  mere  civil  engineer- 
ing were  not,  ordinarily,  devolved  upon  the  corps  of  engineers. 

§  126.  The  president  can  detach  officers  for  special  service  and  allow  extra 
pay  therefor. 

But,  assuming  the  president  possessed  the  fullest  power,  under  this  enact- 
ment, from  time  to  time  to  employ  any  officers  of  the  corps  in  the  business  of 
civil  engineering,  still,  it  must  be  obvious  that,  as  their  pay  and  emoluments 
were  or  would  be  regulated  with  reference  to  their  ordinary  military  and  other 
duties,  the  power  of  the  president  to  detach  them  upon  other  civil  services 
would  not  preclude  him  from  contracting  to  allow  such  detached  officers 
a  proper  compensation  for  any  extra  services.  Such  a  contract  may  not 
only  be  established  by  proof  of  some  positive  regulation,  but  may  also  be  in- 
ferred from  the  known  practice  and  usage  of  the  war  department  in  similar 
cases,  acting  in  obedience  to  the  presumed  orders  of  the  president.  Now  it 
is  perfectly  consistent  with  the  record  in  this  case,  that  the  defendant  might 
have  offered  direct  or  presumptive  evidence  of  such  a  contract,  either  ex- 
press or  implied,  from  the  practice  and  usage  of  the  war  department,  appli- 
cable to  the  very  services  stated  in  some,  at  least,  of  the  disallowed  items. 
We  do  not  say  that  he  could,  in  point  of  fact,  have  established  any  such 
contract,  or  any  legal  or  equitable  right  to  such  allowances.  That  is  a  point 
on  which  we  have  no  right  to  pass  judgment,  since  he  was  stopped  from 
offering  any  proof  whatsoever  at  the  very  threshold  of  the  inquiry.  In 
short,  unless  some  law  could  be  shown  establishing  clearly  and  unequivo- 
cally the  illegality  of  each  of  these  items,  which,  as  we  have  said,  has  not 
been  shown,  the  refusal  of  the  court  to  admit  the  evidence  cannot  be  ^sup- 
ported ;  and  we  are,  therefore,  of  opinion  that  this  exception  was  well  taken, 
and  that  there  was  error  in  the  refusal  of  the  circuit  court. 

The  third  exception  opens  this  matter  still  more  fully  and  exactly,  for  there 
the  defendant  offered  certain  depositions  and  documents  as  proofs  to  estab- 
lish that  he  had  rendered  services  over  and  above  the  regular  duties  of  his 
office,  and  the  value  of  such  extra  services,  and  the  established  usage  and  prac- 
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tice  of  the  government  in  allowing  to  engineers  and  other  officers  their  claims 
for  extra  compensation  for  the  like  services.  This  evidence  the  court  also  re- 
jected, as  the  record  asserts,  as  incompetent  and  irrelevant ;  but,  undoubtedly, 
upon  the  more  broad  ground  on  which  the  evidence  offered  under  the  first  ex- 
ception was  rejected,  that  the  claims  had  no  just  foundation  in  law.  That  the 
evidence  so  offered  would,  in  point  of  fact,  have  maintained  the  asserted  state- 
ments we  have  no  right,  absolutely,  to  affirm.  That  it  was  competent  and 
relevant  for  the  purpose  for  which  it  was  offered,  and  proper  for  the  considera- 
tion of  the  jury,  as  conducing  to  the  establishment  of  the  facts,  has  not  been 
denied  at  the  argument,  and,  indeed,  seems  not  to  admit  of  any  well-founded 
doubt.  A  very  elaborate  examination  and  analysis  of  this  evidence,  and  of  its 
supposed  bearing  and  agency  on  the  merits  of  each  of  the  claims,  has  been 
gone  into  at  the  bar;  but  in  the  view  which  we  take  of  the  case  it  is  matter 
of  fact  belonging,  in  a  great  measure,  if  not  altogether,  to  the  consideration  of 
the  jury,  and  with  which,  as  a  court  of  error,  we  are  not  at  liberty  to  inter- 
meddle. Without,  therefore,  taking  up  more  time  upon  this  point,  it  is  only  nec- 
essary for  us  to  say  that,  for  the  reasons  already  stated,  we  are  of  opinion  there 
was  error  also  in  the  circuit  court  in  excluding  the  depositions  and  documents 
so  offered,  from  the  jury. 

But  as  the  merits  of  these  claims  have  been  fully  argued  before  us,  upon  sev- 
eral points  of  law,  as  well  as  upon  certain  admitted  conclusions  of  fact,  as  if 
the  evidence  had  been  admitted,  and  both  parties  desire  our  opinion  in  respect 
to  the  matters  of  law  connected  with  these  facts,  we  have  deemed  it  right,  for 
the  purpose  of  bringing  this  protracted  controversy  within  narrower  limits, 
upon  the  new  trial  in  the  circuit  court,  to  state  some  of  the  views  now  enter- 
tained by  the  court  upon  these  points. 

I.  As  to  the  first  item.  It  purports  to  be  founded  on  certain  regulations  of 
the  army,  which  are  spread  upon  the  record,  and  which  received  the  sanction 
of  the  president  in  1821  and  1825.  The  sixty-seventh  article  of  the  regulations 
of  1821  provides  as  follows: 

1.  "  The  chief  of  the  corps  of  engineers  shall  be  stationed  at  the  seat  of 
government,  and  shall  be  charged  with  the  superintendence  of  the  corps  of  en- 
gineers to  which  that  of  the  topographical  engineers  is  attached ;  he  shall  also 
be  inspector  of  the  military  academy,  and  be  charged  with  its  correspond- 
ence. 

2.  "  The  duties  of  the  engineer  department  will  comprise  the  construction 
and  repairs  of  fortifications,  and  a  general  superintendence  and  inspection  of 
the  same,  military  reconnoitrings,  embracing  general  surveys  and  examinations 
of  particular  sites  for  fortifications,  and  the  formation  of  plans  and  estimates 
in  detail  for  fortifications  for  the  defense  of  the  same,  with  such  descriptive 
and  military  memoirs  as  may  be  necessary  to  establish  the  importance  and  ca- 
pabilities of  the  position  intended  to  be  occupied ;  the  general  direction  of  the 
disbursements  on  fortifications,  including  purchases  of  sites  and  materials,  hir- 
ing workmen,  purchases  of  books,  maps  and  instruments,  and  contracts  for  the 
supplies  of  materials,  and  for  workmanship. 

li.  "  Where  there  is  no  agent  for  fortifications,  the  superintending  officer 
shall  perform  the  duties  of  agent,  and  while  performing  such  duties,  the  rules 
and  regulations  for  the  government  of  the  agents  shall  be  applicable  to  him ; 
and  as  a  compensation  for  the  performance  of  that  extra  duty,  he  will  be  al- 
lowed, for  moneys  expended  by  him  in  the  construction  of  fortifications,  at  the 
rateoif  $2  per  diem,  during  the  continuance  of  such  disbursements ;  provided 
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the  whole  amount  of  emoluments  shall  not  exceed  two  and  a  half  per  cent,  on 
the  sum  expended." 

The  sixty-seventh  article  of  the  regulations  of  1825  provides  as  follows : 

88j8.  "  The  duties  of  the  engineer  department  comprise  reconnoitring  and 
surveying  for  military  purposes,  and  for  internal  improvements,  together  with 
the  collection  and  preservation  of  topographical  and  geographical  memoirs, 
and  drawings  referring  to  those  objects ;  the  selection  of  sites,  the  formation 
of  plans  and  estimates,  the  construction,  repair  and  inspection  of  fortifica- 
tions, and  the  disbursements  of  the  sums  appropriated  for  the  fulfillment  of 
those  objects  severally,  comprising  those  of  the  military  academy ;  also  the 
superintendence  of  the  execution  of  the  acts  of  congress,  in  relation  to  inter- 
nal improvement,  by  roads,  canals,  the  navigation  of  rivers,  and  the  repairs 
and  improvements  connected  with  the  harbors  of  the  United  States,  or  the 
entrance  into  the  same,  which  may  be  authorized  by  acts  of  congress,  with 
the  execution  of  which  the  war  department  may  be  charged." 

893.  "  The  engineer  superintending  the  construction  of  a  fortification  will 
disburse  the  moneys  applied  to  the  same,  and  as  compensation  for  the  perform- 
ance of  that  extra  duty  will  be  allowed  at  the  rate  of  $2  per  diem  during  the 
continuance  of  such  disbursements,  provided  the  whole  amount  of  emolument 
shall  not  exceed  two  and  a  half  per  cent,  on  the  sum  disbursed." 

So  far  as  the  present  item  is  concerned,  these  regulations  do  not  differ  in 
substance.  They  both  raise  the  question  as  to  the  proper  interpretation  of 
them,  whether  the  allowance  of  $2  per  diem,  not  exceeding  two  and  a  half 
per  cent.,  is  intended  to  be  limited  to  a  single  per  diem  allowance;  notwith- 
standing the  engineer  superintending  the  construction,  and  disbursing  the 
moneys,  as  agent  for  fortifications,  is  employed  at  the  time  upon  several  forti- 
fications, each  requiring  separate  accounts  of  the  disbursements  to  be  kept,  on 
account  of  there  being  distinct  and  independent  appropriations  therefor;  or 
whether  the  per  diem  allowance  is  cumulative,  that  is  to  say,  $2  a  day  for  every 
fortification  for  which  there  is  a  distinct  and  independent  appropriation,  of 
which  separate  accounts  are  required  to  be  kept,  and  the  disbursements  are 
confided  to  one  and  the  same  engineer,  as  superintendent  and  agent  of  dis- 
bursements. The  court  are  of  opinion  that  the  latter  is  the  true  construction 
of  the  regulations,  upon  the  ground  that  it  would  be  unreasonable  to  suppose 
that  these  regulations  intended  to  give  the  same  exact  amount  of  compensa- 
tion to  a  person  disbursing  moneys  upon  two  or  more  distinct  fortifications, 
that  he  would  be  entitled  to  if  he  were  disbursing  agent  for  one  only,  altfiough 
his  duties  might  be  thus  doubled,  and  even  trebled;  and  that  the  natural  im- 
port of  the  language  is,  that  the  compensation  is  to  be  given  to  each  agent  of 
a  separate  fortification,  for  his  disbursements  about  that  particular  fortifica- 
tion, without  any  reference  to  the  consideration  whether  his  agency  was  lim- 
ited to  that,  or  extended  to  other  fortifications.  Under  such  oircumstancea,  as 
the  defendant  was  the  disbursing  agent,  both  at  Fort  Monroe  knd  Fort  Cal- 
houn, under  distinct  and  independent  appropriations,  there  does  not  seem  to 
be  any  reason  why  he  may  not  be  entitled  to  the  per  diem  allowance  which 
he  claims  for  each  of  those  forts. 

§  127,  Reasonable  compensation  for  making  disbursements. 

2.  As  to  the  second  item.  The  right  to  the  commissions  charged  for  dis 
bursing  $33,447.26,  on  account  of  contingencies  on  fortifications,  must  essen 
tially  depend  upon  the  evidence  which  may  be  adduced  in  support  of  the 
claim.    There  is  nothing  in  the  character  of  the  item  which  precludes  the  de- 
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fendant  from  showing  that  he  is  entitled  to  the  commissions  of  two  and  a  half 
per  cent.,  or  of  a  less  amount,  if  he  can  prove  that  the  disbursements  were 
other  than  those  on  Forts  Monroe  and  Calhoun ;  and  that  it  has  been  the  usage 
of  the  department  to  make  the  like  compensation  for  disbursements  under  the 
like  circumstances,  or  that  the  allowance  is  just  and  equitable  in  itself.  The 
court  are  of  opinion  that  evidence  ought  to  have  been  admitted  to  estab- 
lish it. 

§  128,  No  allowance  can  be  made  for  services  which  an  officer  was  bound  to 
perform  as  part  of  his  official  duty.. 

3.  As  to  the  third  item,  constituting  a  charge  of  $37,262.46,  for  extra  serv- 
ices in  conducting  the  affairs  connected  with  the  civil  works  of  internal 
improvements,  very  different  considerations  may  apply.  The  court  are  of 
opinion  that,  upon  its  face,  this  item  has  no  just  foundation  in  law;  and,  there- 
fore, that  the  evidence  which  was  offered  in  support  of  it,  if  admitted,  would 
not  have  maintained  it.  The  ground  of  this  opinion  is,  that  upon  a  review  of 
the  laws  and  regulations  of  the  government,  applicable  to  the  subject,  it  is  ap- 
parent that  the  services  therein  alleged  to  be  performed  were  the  ordinary 
special  duties  appertaining  to  the  office  of  chief  engineer;  and  such  as  the  de- 
fendant was  bound  to  perform,  as  chief  engineer,  without  any  extra  compen- 
sation over  and  above  his  salary  and  emoluments  as  brigadier-general  of  the 
army  of  the  United  States,  on  account  of  such  service^.  In  this  view  of  the 
matter,  the  circuit  court  acted  correctly  in  rejecting  the  evidence  applicable 
to  this  Lena. 

Upon  the  whole,  upon  the  other  grounds  already  stated,  the  judgment  of 
the  circuit  court  must  be  reversed,  and  the  cause  remanded  with  directions  to 
that  court  to  award  a  venire  facias  de  novo. 

UNITED  STATES  v.  SHOEMAKER. 
(7  Wallace,  888-342.    1868.) 

Ebbob  to  U.  S.  Circuit  Court,  Eastern  District  of  Michigan. 

Statement  op  Facts. —  Shoemaker  was  collector  of  customs  at  the  port  of 
Detroit,  and  gave  a  bond  conditioned  that  as  disbursing  agent  for  the  new 
marine  hospital  and  custom-house  he  would  well  and  truly  disburse  all  moneys 
coming  into  his  hands,  etc.  This  was  a  suit  on  the  bond.  It  appeared  that 
he  disbursed  about  $200,000,  under  instructions  from  the  secretary  of  the 
treasury,  part  of  the  amount  prior  to  June  12,  1858,  and  part  subsequent  to 
that  date.  It  was  proved  that  he  had  received  his  general  maximum  compen- 
sation, the  $400  allowed  by  the  act  of  May  7,  1822,  exclusive  of  his  salary, 
and  one-quarter  of  one  per  cent,  on  disbursements  made  after  June  12,  1858, 
at  which  date  an -act  was  passed  allowing  such  compensation,  and  making  it 
the  duty  of  collectors  to  act  as  disbursing  agents  in  such  cases.  The  defendant 
claimed  two  and  one-half  per  cent,  on  his  disbursements,  and  the  court  directed 
the  jury  to  allow  the  commission  if  they  deemed  it  reasonable. 

Opinion  by  Mb.  Justice  Nelson. 

The  question  is,  whether  or  not  there  is  any  law  affording  compensation 
for  the  service  performed  by  the  collector  in  this  case. 

The  argument  in  support  of  it  is,  that  before  the  act  of  1858,  which  imposed 
this  duty  and  prescribed  a  compensation,  the  secretary  of  the  treasury  had  no 
right  to  require  any  such  duty  of  the  collector,  and  might  as  well  have  ap- 
pointed some  other  person  to  perform  it;  and  hence,  having  appointed  the 
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collector,  who  accepted  the  appointment,  and  has  performed  the  service,  he  is 
entitled  to  the  same  compensation  as  any  other  agent. 

§  129.  Compensation  will  not  be  allowed  a  collector  of  the  United  States 
unless  the  service  is  rendered  in  pursuance  of  existing  law. 

It  may  be  that  the  collector  might  have  refused  the  duty  and  compelled  the 
secretary  to  appoint  another  person.  But  this  does  not  advance  the  argument, 
unless  there  can  be  shown  some  law  providing  for  a  compensation  to  be 
allowed  such  agent.  No  such  provision  is  made  in  this  act,  nor  are  we  aware 
of  any  authority  in  any  other. 

The  question  here,  however,  is — the  collector  having  accepted  the  appoint- 
ment and  performed  the  service  —  is  there  any  authority  of  law  entitling  him 
to  retain  out  of  the  moneys  received  the  two  and  one-half  per  cent,  as  com- 
pensation for  the  disbursements  ?  It  is  admitted  that  there  is  no  act  of  con- 
gress authorizing  it.  The  claim  must  rest,  therefore,  in  a  quantum  meruit. 
This  might,  under  some  circumstances,  present  a  strong  case  against  the  gov- 
ernment for  the  allowance  of  a  reasonable  compensation.  But  the  difficulty 
here  is  that  there  is  not  only  no  law  providing  for  compensation,  but  the  col- 
lector is  forbidden  to  receive  it.  The  act  of  May  7,  1822,  section  l8,  provides 
that  "  no  collector,  etc.,  shall  ever  receive  more  than  $400,  annually,  exclusive  of 
his  compensation  as  collector,  etc.,  for  any  services  he  may  perform  for  the 
United  States  in  any  4other  office  or  capacity."  And  the  act  of  3d  March, 
1839,  section  3  (5  Stat,  at  Large,  349),  that  "  no  officer  in  any  branch  of  the 
public  service,  or  any  other  person,  whose  salaries  or  whose  pay  or  emolu- 
ments is  or  are  fixed  by  law  and  regulations,  shall  receive  any  extra  allowance 
or  compensation,  in  any  form  whatever,  for  the  disbursement  of  public  money 
or  the  performance  of  any  other  service,  unless  thfc  said  extra  allowance  or 
compensation  be  authorized  by  law."  This  act  was  substantially  re-enacted 
23d  August,  1842,  section  2  (5  Stat,  at  Large,  510),  with  this  addition:  "And 
the  appropriation  therefor  explicitly  set  forth  that  it  is  for  such  additional 
pay,  extra  allowance  or  compensation."  This  act  was  noticed  and  commented 
on  in  Hoyt  v.  United  States,  10  How.,  141.  The  court  there  observe  that  it 
cuts  up  by  the  roots  these  claims  of  public  officers  for  extra  compensation  on 
the  ground  of  extra  services;  that  there  is  no  discretion  left  in  any  officer  or 
tribunal  to  make  allowanoe  unless  it  is  authorized  by  some  law  of  congress. 
This  construction  of  the  acts  of  1822  and  1839  was  affirmed  in  the  case  of 
Converse  v.  United  States,  21  How.,  4^78.  In  that  case  a  compensation  was 
allowed  for  an  extra  service  rendered  by  the  collector,  but  it  was  allowed  for 
the  reason  that  the  service  was  rendered  in  pursuance  of  existing  laws,  and 
the  appropriation  for  a  compensation  was  made  by  law.  The  principle  settled 
in  that  case  is  decisive  against  the  allowance  in  the  present  one. 

Judgment  reversed. 

HALL  t>.  UNITED  STATES. 
(1  Otto,  659-565.    1875.) 

Error  to  U.  S.  Circuit  Court,  District  of  Minnesota, 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Fifteen  hundred  dollars  per  annum  are  allowed  to  col- 
lectors of  internal  revenue  as  salary  for  their  services  and  that  of  their  deputies, 
to  be  paid  quarterly.  Commissions,  in  addition  to  salary,  are  also  allowed  to 
such  officers,  to  be  computed  upon  the  amounts  by  them  respectively  collected, 
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paid  over,  and  accounted  for,  under  the  instructions  of  the  treasury  depart- 
ment, as  follows :  Three  per  cent,  upon  the  first  $100,000;  one  per  centum 
upon  all  sums  above  $100,000,  and  not  exceeding  $400,000;  and  one-half  of  one 
per  centum  on  all  sums  above  $400,000.  Such  an  officer  may  also  keep  and  render 
to  the  proper  officers  of  the  treasury  an  account  of  his  necessary  and  reason- 
able charges  for  stationery  and  blank-books  used  in  the  performance  of  his 
official  duties,  and  for  postage  actually  paid  on  letters  and  documents  received 
or  sent,  and  exclusively  relating  to  official  business ;  and  if  the  accouut  is  ap- 
proved by  the  proper  accounting  officers,  the  collector  is  entitled  to  be  paid  for 
the  same ;  but  the  provision  is  that  no  such  account  shall  be  approved  unless  it 
shall  state  the  date  and  the  particular  items  of  every  such  expenditure,  and 
shall  be  verified  by  the  oath  or  affirmation  of  the  collector. 

Two  provisos  are  annexed  to  those  enactments :  (1)  That  the  salary  and  com- 
mission of  no  collector,  exclusive  of  stationery,  blank-books  and  postage,  shall 
exceed  $10,000  in  the  aggregate,  nor  more  than  $5,000,  exclusive  of  the 
expenses  for  rent,  stationery,  blank-books  and  postage,  and  pay  of  deputies 
and  clerks,  to  which  such  collector  is  actually  and  necessarily  subjected  in  the 
administration  of  his  office.  (2)  That  the  secretary  of  the  treasury  be  author- 
ized to  make  such  further  allowances,  from  time  to  time,  as  may  be  reasonable, 
in  cases  in  which,  from  the  territorial  extent  of  the  district,  or  from  the  amount 
of  internal  duties  collected,  or  from  other  circumstances,  it  may  seem  just  to 
make  such  allowances.    13  Stat.,  231. 

Sufficient  appears  to  show  that  the  principal  defendant  was  duly  appointed  a 
collector  of  internal  revenue  under  the  act  of  congress  in  that  case  made  and 
provided,  and  that  the  foundation  of  the  suit  is  the  official  bond  given  by  the 
appointee  for  the  faithful  discharge  of  the  duties  of  the  office.  Breaches  of  the 
conditions  of  the  bond  having  been  committed  as  alleged,  the  United  States 
commenced  an  action  of  debt  in  the  district  court  against  the  principal  and  his 
sureties,  claiming  the  penalties  of  the  bond.  Service  was  made;  and  the  de- 
fendants appeared  and  pleaded  (1)  non  est  factum;  (2)  performance ;  (3)  set-off 
in  tjie  sum  of  $8,203.06  for  money  before  that  time  advanced,  paid,  laid  out 
and  expended  by  the  defendant  to  and  for  the  use  of  the  plaintiffs,  and  at  their 
instance,  for  the  work  and  labor  of  the  defendant  and  his  servants  and  dep- 
uties, done  and  performed  by  him  as  such  collector  for  the  plaintiffs,  and  at 
their  instance  and  request. 

Claim  is  also  made  for  the  same  sum  in  the  same  plea,  upon  the  ground  that 
it  was  due  and  owing  to  the  defendant  from  the  plaintiffs  for  commissions,  ex- 
penses and  charges  for  extra  services  of  himself  and  his  servants,  done  and 
performed  at  the  special  instance  and  request  of  the  plaintiffs. 

Issue  was  joined  by  the  plaintiffs  upon  the  first  plea;  and  to  the  second  the 
plaintiffs  reply,  and  deny  that  the  defendant  has  well  and  truly  performed  the 
conditions  of  the  writing  obligatory,  and  assign  the  following  breaches :  (1)  That 
he  has  not  accounted  for  and  paid  over  to  the  United  States  all  the  public 
moneys  which  came  into  his  hands,  in  compliance  with  the  orders  and  regula- 
tions of  the  secretary  of  the  treasury.  (2)  That  he  did  not  faithfully  execute 
and  perform  all  the  duties  of  his  office,  as  more  fully  set  forth  in  the  repli- 
cation. 

Both  parties,  having  waived  a  trial  by  jury,  went  to  trial  before  the  court 
without  a  jury;  and  the  finding  and  judgment  were  for  the  plaintiffs,  in  the 
sum  of  $11,517.63.  Exceptions  were  filed  by  the  defendants;  and  they  sued 
out  a  writ  of  error,  and  removed  the  case  into  the  circuit  court. 
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Due  settlement  of  the  collector's  accounts  had  been  made  by  the  account- 
ing officers  of  the  treasury ;  and  the  plaintiffs,  to  support  the  issues  on  their 
part,  introduced  the  certified  transcript  of  the  same,  to  which  the  defendants 
objected ;  but  the  court  overruled  the  objection,  and  admitted  the  evidence, 
and  the  defendants  excepted.  Said  transcript  included  the  statement  of  differ- 
ences, and  showed  that  the  sum  of  $20,120  was  the  balance  due  from  the 
collector. 

Collections,  it  seems,  had  been  made  by  the  officer,  for  the  preceding  year, 
amounting  to  $77,702.08;  and  it  did  not  appear  that  he  had  been  paid  during 
that  period  any  extra  allowance  above  his  salary  and  commissions,  nor  that 
any  of  the  charges  claimed  as  set-off  had  been  credited  in  the  settlement  of 
his  accounts.  Apart  from  that,  it  was  admitted  by  the  plaintiffs  that  the  de- 
fendants had  paid  into  court  the  sum  of  $11,435.17,  which  is  to  be  deducted 
from  the  balance  found  due  from  the  defendants  by  the  accounting  officers  of 
the  treasury. 

Set-offs  were  claimed  by  the  defendants,  as  follows:  (1)  $5,010  paid  by 
the  collector  during  the  summer  and  fall  of  1866,  to  sixteen  deputy  collectors 
employed  by  him  during  that  period  in  his  district.  (2)  $648  paid  for  the 
hire  of  clerks  in  his  office  duriug  the  quarter  ending  September  30th  of  the 
same  year.  (3)  $1,100  paid  for  hire  of  clerks  in  making  out  his  accounts  and 
returns  during  that  and  the  succeeding  year. 

Nothing  being  alleged  to  the  contrary,  it  will  be  assumed  that  those  several 
claims  had  been  duly  presented  to  the  proper  officers  of  the  treasury,  and  that 
they  had  been  finally  disallowed.  They  were  separately  offered  in  evidence 
at  the  trial;  and  the  ruling  of  the  court  in  each  instance  was,  that  the  same 
was  properly  rejected  by  the  accounting  officers  of  the  treasury.  Seasonable 
exception  to  the  ruling  of  the  court  was  taken  by  the  defendants.  Appear- 
ance  was  entered  by  each  party  in  the  circuit  court,  and  they  were  both  there 
heard;  and  the  circuit  court  affirmed  the  judgment  of  the  district  court,  and 
the  defendants  sued  out  the  present  writ  of  error. 

Errors  have  not  been  assigned,  as  required  by  the  rules  of  the  court;  but 
the  course  of  the  argument,  as  exhibited  in  the  printed  brief,  warrants  the 
conclusion  that  the  only  errors  relied  on  are  the  rulings  of  the  district  court 
that  the  accounts  filed  in  set-off  were  properly  rejected  by  the  accounting 
officers  of  the. treasury. 

§  1 30.  Rules  as  to  set-off  where  the  United  States  is  a  plaintiff. 

Defendant  litigants  had  no  right  to  file  accounts  in  set-off  at  common  law; 
nor  did  they  ever  have  that  right  until  the  passage  of  the  statute  of  2  Geo. 
II.,  ch.  24,  sec.  4,  which  enacted,  in  substance  and  effect,  that,  where  there 
were  mutual  debts  between  the  plaintiff  and  the  defendant,  one  debt  may  be  set 
against  the  other,  and  that  such  matter  may  be  given  in  evidence  under  the 
general  issue,  or  may  be  pleaded  in  bar,  so  that  notice  shall  be  given  of  the 
sum  or  debt  intended  to  be  offered  in  evidence.     Chit,  on  Contr.,  948. 

Questions  of  the  kind,  where  the  United  States  are  plaintiffs,  must  be  de- 
termined wholly  by  the  acts  of  congress,  as  the  local  laws  have  no  applica- 
tion in  such  ca^fes.  United  States  v.  Eckford,  6  Wall.,  490;  United  States  v. 
Eobeson,  9  Pet.,  324;  Conklin,  Treat.,  127.  Judgment  in  such  suits  is  required 
to  be  rendered  at  the  return  term,  unless  the  defendant  shall,  in  open  court, 
make  oath  or  affirmation  that  he  is  equitably  entitled  to  credits  which  had  not 
been,  previous  to  the  commencement  of  the  suit,  submitted  to  the  consideration 
of  the  accounting  officers  of  the  treasury  and  rejected,  and  specifying  each  partio- 
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ular  claim  so  rejected,  in  the  affidavit.     1  Stat.,  515;  United  States  v.  Giles, 
9  Cranch,  236;  5  Stat.,  83. 

Section  4  of  the  same  act  provides  that,  in  suits  between  the  United  States 
and  individuals,  no  claim  for  a  credit  shall  be  admitted  at  the  trial,  except 
such  as  shall  appear  to  have  been  submitted  to  the  accounting  officers  of  the 
treasury  for  their  examination,  and  to  have  been  by  them  disallowed,  unless  it 
shall  apj>car  that  the  defendant,  at  the  time  of  the  trial,  is  in  possession  of 
vouchers  not  before  in  his  power  to  procure,  and  that  he  was  prevented  from 
exhibiting  a  claim  for  such  credit  at  the  treasury  by  absence  from  the  United 
States,  or  some  unavoidable  accident. 

§131.  No  allowance  can  be  made  by  the  accounting  officers  of  iJie  treasury, 
in  settling  the  accounts  of  a  collector  of  internal  revenue,  for  his  extra  services 
and  expenses,  unless  the  same  had  been  previously  approved  by  the  secretary  of 
the  treasury,  tinder  the  second  proviso  of  section  85  of  the  act  of  June  SO,  1864, 
(IS  Stats.,  232). 

Claims  for  credit  in  suits  against  persons  indebted  to  the  United  States,  if 
it  appears  that  the  claim  had  previously  been  presented  to  the  accounting 
officers  of  the  treasury  for  their  examination,  and  had  been  by  them  disal- 
lowed in  whole  or  in  part,  may  be  admitted  upon  the  trial  of  the  suit;  but  it 
can  only  be  admitted  as  a  claim  for  credit,  and  must  be  proved  to  be  just  and 
legal  before  it  can  be  allowed.  Equitable  claims  for  credit,  if  falling  within 
the  latter  clause  of  the  fourth  section  of  that  act,  may  be  admitted  at  the  trial 
of  such  a  suit,  though  never  presented  to  and  (Jisallowed  at  the  treasury;  but 
the  presentation  of  such  a  claim  will  amount  to  nothing;,  unless  it  is  proved 
that  the  same  is  justly  due  to  the  claimant. 

Due  returns,  it  seems,  were  made  by  the  collector.  It  is  not  questioned 
that  his  accounts  were  regularly  settled  by  the  accounting  officers  of  the 
treasury;  nor  is  it  suggested  that  due  credit  was  not  given  to  him  for  every- 
thing which  he  could  properly  claim,  except  for  the  extra  services  and  ex- 
penses charged  in  the  accounts  filed  in  set-off;  and  it  appears  that  those 
accounts  were  duly  presented  to  the  accounting  officers  of  the  treasury,  and 
were  by  them  rejected  before  the  suit  was  instituted.  When  the  claims  were 
offered,  the  court  admitted  the  evidence;  and  the  only  complaint  is,  that  the 
court  ruled  that  the  claims  were  properly  rejected  by  the  accounting  officers 
of  the  treasury,  which  is  the  only  question  presented  for  decision. 

Independent  of  the  second  proviso  to  the  section  defining  the  compensation 
to  be  allowed  to  such  collectors,  it  would  be  clear  beyond  every  doubt  that  no 
claim  of  the  kind  could  be  allowed  by  any  court,  as  appears  from  the  acts  of 
congress  upon  the  subject  and  the  decisions  of  this  court.  Legislation  upon 
the  subject  commenced  with  respect  to  collectors  of  the  customs,  but  was  ulti- 
mately extended  to  all  executive  officers  with  fixed  salaries,  or  whose  compen- 
sation was  prescribed  by  law.  Section  18  of  the  act  of  the  7th  of  May,  1822, 
provided  that  no  collector,  surveyor  or  naval  officer  shall  ever  receive  more 
than  $400  annually,  exclusive  of  his  compensation  as  such  officer,  and  the 
fines  and  forfeitures  allowed  by  law  for  any  service  he  may  render  in  any 
other  office  or  capacity.    3  Stat.,  696. 

Prior  to  that,  the  settled  practice  and  usage  were  to  require  collectors  to 
superintend  lights  and  light-houses  in  their  districts,  and  to  disburse  money  for 
the  revenue-cutter  service.  Services  of  the  kind  were  charged  as  extra  services, 
and  extra  compensation  was  in  many  cases  allowed  for  such  service,  until 
congress  interfered,  and  by  that  act  gave  such  officers  a  fixed  compensation, 
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subject  to  the  provision  that  they  should  never  receive  more  than  $400,  exclu- 
sive of  the  fixed  compensation,  and  their  due  proportion  of  fines,  penalties 
and  forfeitures.  Officers  not  named  in  that  act  also  received  fixed  salaries ; 
and  they,  whenever  they  performed  extra  service  under  the  direction  of  the 
head  of  a  department,  claimed  extra  compensation.  Claims  of  the  kind  were 
in  some  instances  disallowed;  and  in  certain  cases,  where  litigation  ensued,  it 
was  decided  by  this  court  that  such  claims  were  a  proper  set-off  to  the  money 
demands  of  the  United  States.  Miner  v.  United  States,  15  Pet.,  423;  Gratiot 
v.  United  States,  id.,  336  (§§  123-28,  supra);  United  States  v.  Kipley,  7  id.,  18. 

Litigations  of  the  kind  became  frequent;  and  congress  again  interfered,  and 
provided  that  no  officer  in  any  branch  of  the  public  service,  or  any  other  per- 
son whose  salary  or  whose  pay  or  emoluments  is  or  are  fixed  by  law  and 
regulations,  shall  receive  any  extra  allowance  or  compensation,  in  any  form 
whatever,  for  the  disbursement  of  public  money  or  the  performance  of  any 
other  service,  unless  the  said  extra  allowance  or  compensation  be  authorized 
by  law.     5  Stat.,  349. 

Since  then  many  other  acts  of  congress  have  been  passed  upon  the  subject, 
of  which  one  more  only  will  be  reproduced.  Like  the  preceding  act,  it  pro- 
vides that  no  officer  in  any  branch  of  the  public  service,  or  any  other  person 
whose  salary,  pay  or  emoluments  is  or  are  fixed  by  law  or  regulations,  shall 
receive  any  additional  pay,  extra  allowance,  or  compensation,  in  any  form 
whatever,  for  the  disbursement  of  public  money,  or  for  any  other  service  or 
duty  whatever,  unless  the  same  shall  be  authorized  by  law ;  and  the  appropri- 
ation therefor  is  explicitly  set  forth  that  it  is  for  such  additional  pay,  extra 
allowance,  or  compensation.  5  Stat.,  510;  9  id.,  297,  365,  367,  504,  542,  543, 
629;  10  id.,  97-100,  119,120. 

Compensation  for  extra  services,  where  no  certain  sum  is  fixed  by  law,  can- 
not be  allowed  by  the  head  of  a  department  to  any  officer  who  has  by  law  a 
fixed  or  certain  compensation  for  his  services  in  the  office  he  holds,  unless 
such  head  of  a  department  is  thereto  authorized  by  an  act  of  congress;  nor  can 
any  compensation  for  extra  services  be  allowed  by  the  court  or  jury  as  a  set- 
off, in  a  suit  brought  by  the  United  States  against  any  officer  for  publje  money 
in  his  hands,  unless  it  appears  that  the  head  of  the  department  was  authorized 
by  an  act  of  congress  to"  appoint  an  agent  to  perform  the  extra  service,  that 
the  compensation  to  be  paid  for  the  service  was  fixed  by  law,  that  the  service 
to  be  performed  had  respect  to  matters  wholly  outside  of  the  duties  appertain- 
ing to  the  office  held  by  the  agent,  and  that  the  money  to  pay  for  the  extra 
services  had  been  appropriated  by  congress.  Converse  v.  United  States,  21 
How.,  470. 

None  of  the  conditions  precedent  suggested  existed  in  the  case  before  the 
court;  and  it  follows  that  no  such  allowance  could  have  been  made  by  the 
accounting  officers  of  the  treasury  in  settling  the  accounts  of  the  principal  de- 
fendant, unless  the  same  had  been  previously  approved  by  the  secretary  of 
the  treasury,  tinder  the  second  proviso  in  the  twenty-fifth  section  of  the  act 
prescribing  the  compensation  to  be  allowed  to  the  collectors  of  internal  rev- 
enue.    13  Stat,  232. 

§  1 32.  and  such  allowance  is  entirely  discretionary  with  the  secretary  of 

the  treasury. 

Authority  is  there  given  to  the  secretary  of  the  treasury  to  make  such  fur- 
ther allowances  to  such  collectors,  from  time  to  tiraej  as  may  be  reasonable; 
but  the  power  to  be  exercised  in  that  behalf  is  one  vested  in  his  discretion, 
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both  as  to  time  and  amount.  He  may  make  an  allowance  one  year  and  refuse 
it  the  next,  or  he  may  never  make  it  at  all,  as  to  him  may  seem  just  and  rea- 
sonable. No  appeal  lies  from  his  decision  in  that  regard,  either  to  the  ac- 
counting officers  of  the  treasury  or  to  the  courts.  Instead  of  that  his  decision 
is  final,  unless  reversed  by  congress. 

Judgment  affirmed,  (a) 

UNITED  STATES  v.  MEIGS. 
(5  Otto,  748-750.     1877.) 

Appeal  from  the  Court  of  Claims. 

Opinion  by  Mb.  Justice  Miller. 

Statement  of  Facts. —  Of  the  appellees  one  was  a  deputy  clerk  of  the  supreme 
court  of  the  District  of  Columbia,  another  was  the  crier  of  that  court,  and  two 
others  were  messengers.  They  each  sued  in  the  court  of  claims  to  recover  the 
additional  compensation  allowed  to  certain  employees  of  the  government  by  the 
joint  resolution  of  congress  of  February  28,  1867.  14  Stat.,  569.  The  court 
of  claims  finds  the  above  facts,  and  while  it  says,  in  what  purports  to  be  an 
opinion,  that  it  believes  that  the  resolution  refers  to  clerks  and  employees  of 
the  executive  branches  of  the  government  alone,  and  does  not  extend  to  those 
of  the  judiciary,  it  nevertheless  renders  a  judgment  for  the  claimants. 

§  133.  The  deputy  clerk,  crier  and  messenger  of  the  supreme  court  of  the 
District  of  Columbia  are  not  entitled  to  the  increase  of  salary  authorized  by  Hie 
joint  resolution  of  February  £8,  1867. 

We  concur  with  the  court  of  claims  in  the  opinion  that  the  resolution  does 
not  extend  to  the  officers  and  employees  of  the  judicial  department  of  the  gov- 
ernment, and  though  in  some  instances  it  may  not  be  easy  to  say  to  whidh  de- 
partment a  claimant  may  belong,  we  have  no  difficulty  in  holding  that  each  of 
the  present  claimants  belongs  to  that  department. 

The  deputy  clerk,  Meigs,  whose  case  is  the  principal  one,  was  appointed  by 
the  clerk  of  the  court,  and  the  latter  was  appointed  by  the  court.  The  deputy 
served  at  a  salary  fixed  by  contract  between  him  and  the  clerk.  He  was  also 
paid  by  the  clerk,  and  worked  for  the  clerk,  and  performed  services  which  it 
was  the  duty  of  the  clerk  to  perform,  and  for  which  the  clerk  received  com- 
pensation by  fees  paid  by  the  litigants  for  whom  those  services  were  rendered. 
It  is  very  difficult  to  see  how  this  deputy  clerk  can  be  called  an  employee  of 
the  government  at  all.  The  government  was  never  liable  to  him  for  any  sal- 
ary at  any  time,  and,  if  the  principal  clerk  had  failed  to  pay  him  the  $2,000, 
the  government  clearly  would  not  have  been  liable  for  it.  How,  then,  can  it 
be  liable  for  the  additional  twenty  per  cent.  ? 

Mulloy,  the  crier,  and  Taylor  and  Grimes,  the  messengers,  were  employees 
of  the  court, —  the  first  appointed  by  the  court  and  the  others  by  the  marshal, 
to  perform  services  immediately  in  connection  with  the  court  and  its  judges; 
and,  if  employees  of  the  government  at  all,  they  certainly  belong  to  the  judi- 
cial department,  and  not  to  the  executive-  The  case  of  Manning,  1 3  Wall.,  578, 
is  relied  on  as  covering  the  case  of  the  present  claimants.  Manning  was  a 
guard  in  the  jail  of  the  penitentiary  of  the  District  of  Columbia.  He  was  ap- 
pointed by  the  warden  of  the  jail,  and  his  compensation  fixed  by  the  secretary 
of  the  interior.    Whether  the  warden  of  the  jail,  since  the  office  has  been  dis- 

(a)  Affirming  United  States  v.  Hall,*  2  Dill.,  426.  Hall  v.  United  States,*  1  Otto,  566,  fol- 
lows the  above  case. 
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connected  from  the  marshal's  office,  can  be  held  to  belong  to  the  judicial 
branch  of  the  government,  it  is  not  necessary  to  decide;  but  a  decision  which 
would  recognize  all  the  county  jails,  penitentiaries,  and  other  prisons  of  the 
United  States  as  belonging  to  the  judicial,  as  distinguished  from  the  executive, 
department  of  government,  would,  we  imagine,  excite  surprise.  It  is  very 
clear  that  Manning  was  not  an  employee  under  the  court,  and  that  the  crier 
and  the  messengers  are ;  and,  if  the  deputy  clerk  can  be  said  to  be  in  the  em- 
ployment of  any  but  his  principal,  he  also  performs  duties  under  the  immediate 
control  of  the  court. 

The  circumstance  that  in  the  emolument  account  of  the  clerk  the  auditor 
allows  him  to  deduct,  from  the  fees  which  he  would  otherwise  pay  into  the 
treasury,  the  deputy's  compensation,  does  not  make  him  an  employee  of  the 
department.  All  claims  paid  out  of  the  treasury  of  the  United  States  must  be 
audited  by  one  of  its  officers,  and  approved  by  one  of  the  comptrollers;  but 
their  action  in  allowing  or  refusing  to  allow  a  claim  proves  nothing  as  to  which 
of  these  great  constitutional  divisions,  executive,  legislative,  or  judicial,  the 
claimant  belongs.    Judgment  reversed,  with  directions  to  dismiss  the  petitions. 

UNITED  STATES  v.  ALLISON. 
(1  Otto,  803-308.    1875.) 

Appeal  from  the  Court  of  Claims. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. — Allison  was  an  employee  in  the  government  printing 
office  from  June  30,  1866,  to  June  30,  1867,  and  in  this  suit  claims  additional 
compensation  for  his  services  in  consequence  of  the  joint  resolution  of  Febru- 
ary 28,  1867.  14  Stat.,  569.  He  contends  that  the  government  printing  office 
was,  during  the  fiscal  year  commencing  July  1, 1866,  a  bureau  in  the  depart- 
ment of  the  interior.  If  it  was  not,  he  substantially  concedes  that  he  is  not 
entitled  to  the  benefit  of  the  resolution.  The  department  of  the  interior  is  one 
of  the  executive  departments  of  the  government.  E.  S.,  sec.  437.  It  was 
made  so  March  30, 1849.  9  Stat.,  395.  It  is  specially  charged  with  the  super- 
vision of  certain  executive  bureaus.  Its  present  jurisdiction  is  defined  in  sec- 
tion 441,  Eevised  Statutes.  The  government  printing  office  has  never  been 
placed  under  its  jurisdiction  by  any  express  statute. 

On  the  26th  August,  1852,  congress  passed  an  act  entitled  "An  act  to  pro- 
Vide  for  executing  the  public  printing  and  establishing  the  prices  thereof,  and 
for  other  purposes."  10  Stat.,  30.  It  is  only  necessary  to  say  of  this  act,  that 
it  provided  for  the  appointment  of  a  superintendent  of  public  printing,  and  that 
he  was  to  give  an  official  bond  to  be  approved  by  the  secretary  of  the  interior. 
His  duties  were  carefully  defined,  and  he  was  made  in  fact  what  his  name  im- 
plies, the  superintendent  of  the  public  printing  by  the  public  printers.  These 
public  printers  were,  at  that  time,  appointed  by  the  two  houses  of  congress, 
each  house  appointing  its  own. 

On  the  23d  of  June,  1860,  a  joint  resolution  was  passed  by  congress  "  in  re- 
lation to  the  public  printing."  12  Stat.,  117.  This  resolution  dispensed  with  the 
public  printers  appointed  by  the  two  houses  of  congress,  and  placed  the  whole 
subject  of  public  printing  in  charge  of  the  superintendent  In  the  language 
of  the  resolution  (sec.  %),  he  was  "to  superintend  all  the  printing  and  binding, 
the  purchase  of  paper,  .  .  .  the  purchase  of  other  necessary  materials  and 
machinery,  and  the  employment  of  proof-readers,  compositors,  pressmen,  labor- 
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ers,  and  other  hands  necessary  to  execute  the  orders  of  congress  and  of  the 
executive  and  judicial  departments  at  the  city  of  Washington."    To  enable 
him  more  effectually  to  perform  his  duties,  he  was  to  appoint  a.  foreman  of 
printing  and  a  foreman  of  binding.    These  foremen  were  required  to  report  to 
him,  and  to  furnish  him  their  estimates  of  the  amount  and  kind  of  material 
required.    He  furnished  them  their  supplies,  for  which  they  accounted  to  him. 
He  was  also  to  report  to  congress  at  the  beginning  of  each  session  the  number 
of  hands  employed,  and  the  length  of  time  each  had  been  employed;  and  by 
section  9  it  was  made  his  duty  to  report  to  congress  "  the  exact  condition  of 
the  public  printing,  binding,  and  engraving;  the  amount  and  cost  of  all  such 
printing,  binding,  and  engraving;  the  amount  and  cost  of  all  paper  purchased 
for  the  same;  a  statement  of  the  several  bids  for  materials;  and  such  further 
information  as  may  be  within  his  knowledge  in  regard  to  all  matters  connected 
therewith."    By  section  3  he  was  required  to  render  to  the  secretary  of  the 
treasury,  quarterly,  a  full  account  of  all  purchases  made  by  him,  and  of  all 
printing  and  binding  done  in  his  office  for  each  of  the  houses  of  congress  and 
for  each  of  the  executive  and  judicial  departments.    The  secretary  of  the 
treasury  was  also  authorized  to  advance  money  to  him  on  account,  and  he  was 
to  settle  his  accounts  of  receipts  and  disbursements  in  the  manner  then  re- 
quired of  other  disbursing  officers.     By  section  9  it  was  made  the  duty  of  the 
superintendent,  annually,  to  prepare  and  submit  to  the  register  of  the  treasury, 
in  time  to  have  the  same  embraced  in  the  general  estimates  from  that  depart- 
ment, detailed  estimates  of  salaries  and  other  necessary  expenses  of  the.  print- 
ing establishment  for  the  second  year.    By  section  7  the  joint  committee  on 
printing  for  the  two  houses  of  congress  was  directed  to  fix  upon  a  standard  of 
paper  for  the  printing  of  congressi6nal  documents.    The  superintendent  was 
to  advertise  for  proposals  to  furnish  the  government  all  paper  necessary  for 
the  execution  of  the  public  printing,  and  to  furnish  samples  of  the  standard 
paper  to  applicants  therefor.     The  bids  were  to  be  opened  by  him  in  the  pres- 
ence of  the  secretary  of  the  senate  and  the  clerk  of  the  house  of  representa- 
tives and  he  was  required  to  award  the  contract  to  the  lowest  bidder.    All 
differences  in  opinion  between  the  superintendent  and  the  contractors  were  to 
be  settled  by  the  joint  committee  on  printing  of  the  two  houses.     Whenever 
engraving  was  required  to  be  done  to  illustrate  any  document  ordered  to  be 
printed  by  either  house  of  congress,  the  superintendent  was  to  procure  it  to  be 
done  under  the  supervision  of  the  committee  on  printing  of  the  house  making 
the  order.     Sec.  8.    By  section  7  it  was  provided  that,  if  the  contractor  for 
furnishing  paper  failed  to  make  his  deliveries,  the  superintendent  might  pur- 
chase for  temporary  supply  in  the  open  market,  "  by  and  with  the  approval  of 
the  secretary  of  the  interior."    He  was  also,  by  the  same  section,  to  render  to 
the  secretary  of  the  interior,  at  the  end  of  each  fiscal  year,  an  account  of  all 
paper  received  from  contractors,  and  of  all  paper  used  for  the  purposes  of  the 
government  under  that  act;  and  also  the  amount  of  each  class  consumed  in 
the  printing  establishment,  and  in  what  works  the  same  were  used.     Defaults 
by  contractors  in  furnishing  paper  under  their  contracts  were  to  be  reported 
by  the  superintendent,  with  a  full  statement  of  all  the  facts,  to  the  solicitor  of 
the  treasury  for  prosecution. 

The  commissions  of  all  officers  under  the  direction  or  control  of  the  secretary 
of  the  interior  must  be  made  out  and  recorded  in  the  department  of  the  in- 
terior, and  the  seal  of  the  department  must  be  affixed  thereto.  10  Stat.,  297, 
sec.  3.    The  court  below  has  found  as  a  fact,  that  "  in  1867  the  commission  of 
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the  superintendent  of  public  printing  was  made  out  and  recorded  in  the 
department  of  the  interior,  and  the  seal  of  the  department  affixed  thereto, 
pursuant  to'the  provisions  of  "  this  act.  It  nowhere  appears  that  any  act  of 
congress  expressly  required  this  to  be  done;  neither  does  it  appear  at  what 
time  in  the  year  1867  this  commission  was  issued  or  recorded. 

On  the  22d  February,  1867,  congress  passed  an  act  entitled  "An  act  provid- 
ing for  the  election  of  the  congressional  printer."  By  this  act,  the  senate  was 
to  elect  some  competent  person  "  to  take  charge  of  and  manage  the  govern- 
ment printing  office."  He  was  given  the  same  powers  as  the  superintendent 
of  public  printing.  From  and  after  the  election  of  the  congressional  printer, 
the  office  of  superintendent  of  public  printing  was  abolished.  14  Stat.,  397. 
The  senate  elected  a  congressional  printer  in  pursuance  of  this  act,  February 
26 ;  but  he  did  not;  take  possession  of  his  office  until  March  1,  and  the  super- 
intendent continued  to  act  until  that  time.  The  superintendent  was  acting  on 
the  28th  February,  when  the  resolution  under  which  Allison  claims  was 


In  Manning's  Case,  13  Wall.,  578,  it  appeared  that  the  guards  of  the  jail  in 
the  District  of  Columbia  were  selected  by  the  warden,  but  that  their  compen- 
sation was  fixed  and  paid  by  the  secretary  of  the  interior.  It  also  appeared  that 
the  whole  subject  of  the  jail  was  under  the  supervision  of  the  secretary,tto 
whom  the  warden  was  required  to  report.  Under  these  circumstances,  we  held 
that  the  office  of  the  warden  of  the  jail  was  a  bureau  or  division  of  the  depart- 
ment of  the  interior. 

§  134.  The  government  printing  office  is  not  a  bureau  of  any  of  the  eacecutive 
departments,  and  the  employees  thereof  are  not  included  in  the  resolution  of  Feb- 
ruary 28,  1867,  and  are  therefore  not  entitled  to  the  additional  pay  provided  for 
hy  that  resolution. 

This  is  as*  far  as  any  case  has  yet  gone.  The  secretary  of  the  interior  has 
no  control  whatever  over  the  employment  of  men  by  the  superintendent  of 
public  printing.  He  cannot  fix  their  wages  or  supervise  the  action  of  the 
superintendent  in  that  particular.  He  does  not  pay  them,  and  has  no  control 
whatever  of  the  funds  out  of  which  they  are  paid.  He  may  pay  the  super- 
intendent for  printing  done  upon  the  order  of  his  department;  but  the 
superintendent  disburses  without  any  accountability  to  him.  In  short,  the 
superintendent  seems  to  have  a  department  of  his  own,  in  which  he  is  in  a 
sense  supreme.  Certainly  he  is  not  under  the  control  of  any  one  of  the  ex- 
ecutive departments.  Apparently  he  is  more  responsible  to  congress  than  to 
-any  other  authority.  The  secretary  of  the  interior  keeps  and  approves  his 
bond.  The  same  secretary  must,  under  some  circumstances,  approve  his 
purchases  of  paper  in  open  market.  He  sends  to  that  department,  also,  his  ac- 
counts of  the  receipts  and  disbursements  of  paper.  The  joint  committee  on 
printing  in  the  two  houses  of  congress  settle  all  disputes  between  him  and 
his  contractors  for  the  delivery  of  paper.  He  reports  to  congress  in  respect 
to  his  employees,  and  to  the  secretary  of  the  treasury  in  respect  to  his  receipts 
and  disbursements.  From  that  department  also  he  draws  his  money  upon 
proper  requisitions.  He  is  under  the  direction  of  the  committees  of  each  house 
of  congress  in  respect  to  engraving,  and  he  goes  to  the  secretary  of  the 
treasury  with  his  estimates. 

In  our  opinion,  his  employees,  as  they  are  not  specially  enumerated,  are  not 
included  in  the  resolution  of  February  28,1867;  and,  on  that  account,  this 
claim  cannot  be  maintained.    The  view  we  have  taken  of  this  case  makes  it 
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unnecessary  to  consider  the  effect  of  the  election  of  a  congressional  printer  on 
the  26th  February,  1867.  The  judgment  of  the  court  of  claims  is  reversed, 
and  the  cause  remanded  with  instructions  to  dismiss  the  petition. 

BROWNE  v.  UNITED  STATES. 
(Circuit  Court  for  Massachusetts :  1  Curtis,  15-21.    1851.) 

Statement  of  Facts. —  The  defendant,  a  navy  agent,  claimed  the  right  to 
retain  a  commission  of  two  and  a  half  per  cent.,  for  disbursing  a  sum  of  money  as 
navy  pension  agent.  He  received  his  full  pay  &s  navy  agent  while  making  the 
disbursements,  but  claimed  the  compensation  as  a  reasonable  compensation. 

§  135.  Acta  of  1839  and  181$  construed. 

Opinion  by  Curtis,  J. 

The  act  of  March  3, 1839,  section  3  (5  Stats,  at  Large,  349),  provides  that 
no  officer  in  any  branch  of  the  public  service,  or  any  other  person,  whose 
salary  or  whose  pay  or  emoluments  is  or  are  fixed  by  law  and  regulations, 
shall  receive  any  extra  allowance  or  compensation,  in  any  form  whatever,  for 
the  disbursement  of  public  money,  or  the  performance  of  any  other  service, 
unless  the  said  extra  allowance  or  compensation  be  authorized  by  law. 

The  act  of  August  23,  1842  (5  Stats,  at  Large,  510),  passed  about  ten  months 
after  Mr.  Browne's  appointment,  substantially  re-enacts  this  law,  with  some 
changes  of  phraseology,  apparently  designed  to  render  the  same  more  clear, 
and  superadds  the  requirement  that  the  appropriation  for  such  additional  pay, 
extra  allowance  or  compensation,  must  explicitly  set  forth  that  it  is  made  for 
such  object.  Ttiis  latter  clause  doles  not  seem  to  be  material  in  this  case,  for 
it  is  not  pretended  that  there  is  any  law  of  congress  authorizing  compensation 
for  the  services  in  question;  nor  is  it  denied  that,  if  this  case  be  within  either 
of  these  acts,  the  compensation  claimed  by  the  plaintiff  in  error  cannot  bo  al- 
lowed. So  that  the  question  is,  whether  the  case  stated  by  the  bill  of  excep- 
tions is  within  either  of  these  acts  of  congress.  It  is  clear  that  Mr.  Browne, 
as  navy  agent,  comes  within  the  very  broad  language  of  these  laws;  the 
words  4i  no  officer  in  any  branch  of  the  public  service,  or  any  other  person, 
whose  salary,  pay  or  emoluments  is  or  are  fixed  by  law  or  regulations,"  cer- 
tainly include  a  navy  agent.  He  was  a  person  in  a  branch  of  the  public  serv- 
ice, and  his  emoluments  were  fixed  by  law;  for  the  act  of  March  3,  1809, 
section  3  (2  Stats,  at  Large,  536),  which  authorized  the  president  to  appoint 
such  agents,  provides  that  their  compensation  shall  not,  in  any  instance,  exceed 
that  allowed  by  law  to  the  purveyor  of  pubflb  supplies,  which,  by  the  act  of 
February  23,  1795,  section  1  (1  Stats,  at  Large,  419),  was  fixed  at  $2,000  per 
annum.  Not  denying  that  this  is  so,  the  counsel  for  the  plaintiff  in  error 
argue  that  this  case  is  not  within  the  prohibitory  acts  either  of  1839  or  1842, 
because  those  acts  are  not  applicable  to  a  case  where  the  same  person  holds 
two  distinct  offices,  and  discharges  the  appropriate  duties  of  each ;  and  be- 
cause Mr.  Browne  did  thus  hold  and  discharge  the  duties  of  two  distinct 
offices,  viz.,  navy  agent  and  navy  pension  agent. 

Both  these  positions  require  examination.  The  office  of  navy  agent,  though 
not  designated  by  that  name,  is  authorized  by  the  act  of  1809,  above  referred 
to.  The  president,  with  the  advice  and  consent  of  the  senate,  is  therein  em- 
powered to  appoint  agents,  either  for  the  purpose  of  making  contracts,  or  for 
the  purchase  of  supplies,  or  for  the  disbursement,  in  any  other  manner,  of 
moneys  for  the  use  of  the  military  establishment  or  of  the  navy  of  the  United 
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States.  No  other  than  this  very  general  description  of  the  duties  of  this  offi- 
cer is  known  to  me  to  exist  in  any  law.  Upon  such  appointment  a  commis- 
sion issues,  which  empowers  and  requires  the  officer  therein  denominated  a 
navy  agent,  to  perform  such  duties  as  shall  from  time  to  time  be  required  of 
him  by  the  president  or  the  secretary  of  the  navy. 

§  136.  There  is  no  such  officer  as  a  navy  pension  agent 

To  ascertain  whether  the  payment  of  navy  pensions,  under  the  orders  of 
the  secretary  of  the  navy,  constitutes  a  separate  office,  it  is  necessary  to  refer 
to  the  acts  of  congress  on  that  subject.  By  the  act  of  March  3,  1799,  sections 
9,  10  (1  Stats,  at  Large,  716),  the  money  accruing  from  the  sale  of  prizes  was 
declared  to  be  a  fund  for  the  half-pay  of  such  officers  and  seamen  as  might  be 
entitled  thereto^  and  for  making  provision  for  disabled  and  meritorious  officers 
and  seamen,  and  it  was  put  under  the  management  of  the  secretaries  of  the 
navy,  war,  and  the  treasury. 

By  the  act  of  June  26, 1812,  section  17  (2  Stats,  at  Large,  763),  two  per 
centum  of  the  net  amount  of  prize  money  arising  from  captures,  or  salvage  for 
recaptures,  by  the  private  armed  vessels  of  the  United  States,  are  directed  to 
be  paid  to  the  United  States,  to  be  held  as  a  fund  for  the  support  and  mainte- 
nance of  persons  wounded,  and  of  the  widows  and  orphans  of  persons  slain  on 
board  such  private  armed  vessels.  And  by  the  act  of  July  10,  1832  (4  Stats, 
at  Large,  572),  the  former  board  of  trustees  are  directed  to  close  their  accounts, 
and  pay  these  funds  to  the  treasurer  of  the  United  States,  for  the  use  of  the 
secretary  of  the  navy,  for  the  payment  of  navy  and  privateer  pensions;  and 
the  secretary  of  the  navy  is  constituted  the  trustee  of  such  funds,  and  is 
authorized  to  grant  and  pay  the  pensions  according  to  the  acts  of  congress  in 
that  behalf,  and  to  keep  accounts  of  receipts  and  expenditures. 

It  is  under  this  authority  that  the  secretary  of  the  navy  required  Mr. 
Browne  to  receive  certain  of  these  funds,  and  disburse  the  same  in  part  execu- 
tion of  the  trust  which,  by  the  last-mentioned  law,  is  incumbent  on  the  secre- 
tary as  the  trustee  of  these  funds. 
.  It  is  impossible  to  maintain  that  this  order  of  the  secretary  is  such  an  ap- 
pointment to  an  office  as  takes  the  case  out  of  the  acts  of  1839  and  1842.     In 
the  first  place,  if  such  an  office  as  navy  pension  agent  existed  by  law,  the  head 
of  a  department  could  not  appoint  to  such  office,  there  not  being  any  act  of 
congress  vesting  in  him  that  power.     Constitution,  art.  2,  sec.  2;  United 
States  v.  Maurice,  2  Brock.,  108.     In  the  next  place,  there  is  no  such  office 
created  by  law.    It  must  be  admitted  that  congress,  by  making  the  secretary 
of  the  navy  a  trustee,  and  requ#ing  him  to  take  care  of  and  disburse  these 
funds,  did,  by  implication,  enable  him  to  employ  the  necessary  instrumental- 
ities to  execute  the  trust;  and  that,  until  July  4,  1840  (5  Stats,  at  Large,  385, 
sec.  6),  when  the  receivers-general  were  required  by  congress  to  pay  pensions 
under  the  direction  of  the  secretary,  he  might  use  a  reasonable  discretion  in 
the  selection  and  employment  of  these  instrumentalities.    But  this  falls  far 
short  of  the  creation  of  an  office  under  the  United  States.    It  amounts  only 
to  the  employment  of  some  person  to  execute,  for  the  time  being,  some  por- 
tion of  this  trust;  but  where,  or  how  long,  or  to  what  extent,  or  whether  at 
all,  such  temporary  and  occasional  agency  should  exist,  is  left  to  the  discretion 
of  the  head  of  the  department.    Now  to  allow  that  this  not  only  constitutes 
an  office,  but  that  a  navy  agent,  doing  such  service,  is  to  be  deemed  thereby 
to  hold  a  second  and  distinct  office,  and  so  not  to  come  within  the  prohibition 
of  these  acts  of  1839  and  1842,  would  simply  annul  those  acts.    Because,  in 
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every  case  where  extra  compensation  could  be  claimed  before  the  act  of  1839, 
by  an  officer  having  a  fixed  compensation,  it  must  have  been  claimed  for  serv- 
ices not  wituin  the  scope  of  the  official  duties  of  the  claimant.  Andrews  v. 
United  States,  2  Story,  208.  And  if  it  were  enough,  under  these  acts,  that  the 
claimant  had  done  duty,  out  of  the  scope  of  his  office,  under  a  requisition  by 
the  head  of  the  department,  no  cases  would  be  left  for  these  acts,  restraining 
increased  compensation,  to  operate  upon.  I  cannot  agree,  therefore,  to  the 
position  that  Mr.  Browne,  as  navy  pension  agent,  did  hold  a  separate  office 
under  the  constitution  and  laws  of  the  United  States,  so  as  to  take  his  case  out 
of  the  prohibitions  of  these  laws. 

§  137.  Extra  compensation  is  to  be  allowed  public  officers  only  when  they  dis- 
charge the  duties  of  another  and  distinct  office  which  has  a  compensation  attached 
to  it  by  law. 

But  if  he  did  hold  a  separate  office  created  by  law,  to  which  he  was  duly 
appointed,  I  should  still  be  unable  to  come  to  the  conclusion  that  he  is  legally 
entitled  to  the  compensation  claimed.  Before  1839,  the  supreme  court,  by  a 
series  of  decisions,  had  established  the  rule  that  an  officer  who  rendered  serv- 
ices to  the  government  not  within  the  scope  of  his  official  duties  was  entitled 
to  set  off  his  equitable  claims  for  compensation  in  an  action  by  the  United 
States,  although  they  were  of  such  a  character  that  the  head  of  a  department 
could  not  by  law  allow  them.  United  States  v.  Wilkins,  6  Wheat,  135 ;  United 
States  v.  McDaniel,  7  Pet.,  1;  United  States  v.  Ripley,  7  Pet.,  18;  United 
States  v.  Fillebrown,  7  Pet.,  28.  And  this  principle  had  been  applied  to  very 
many  cases  in  the  circuits.  To  the  abstract  justice  of  this  principle,  it  would 
seem  there  could  be  no  objection;  but,  apparently,  congress  became  dissatis- 
fied with  its  practical  application  to  that  class  of  cases  where  the  officer's  com- 
*pensation  is  fixed  by  law  or  regulations,  and  therefore  enacted  these  laws  of 
1839  and  1842.  Of  the  first  of  these  acts,  the  supreme  court,  in  the  case  of 
Hoyt  v.  The  United  States,  10  How.,  141,  says:  "It  is  impossible  to  misunder- 
stand this  language,  or  the  purpose  and  intent  of  the  enactment.'  It  cuts  up 
by  the  roots  these  claims  by  public  officers  for  extra  compensation  on  the 
ground  of  extra  services.  There  is  no  discretion  left  in  any  officer  or  tribunal 
to  make  the  allowance,  unless  it  is  authorized  by  some  law  of  congress.  This 
prohibition  is  general,  and  applies  to  all  public  officers,  or  quasi  public  officers, 
who  have  a  fixed  compensation." 

Now,  looking  at  the  intention  of  these  acts,  and  the  language  employed  in 
them,  I  am  unable  to  come  to  the  conclusion  that  extra  compensation  can  be 
allowed  to  an  officer  because  he  has  disbursed  public  money  which  his  office 
did  not  require  him  to  disburse.  This  is  all  that  needs  to  be  decided  in  this 
case.  The  argument  at  the  bar  was,  that  the  extra  allowance  could  not  mean 
a  compensation  fixed  by  law  for  discharging  all  the  duties  of  another  and  dis- 
tinct office,  and  so  entitling  him  by  law  to  such  compensation.  This  may  be 
so.  But  to  bring  this  case  within  the  argument,  it  must  be  shown  that  there 
is  another  office  which  has  a  compensation  attached  to  it  by  law,  and  that  the 
claimant  has  become  entitled  to  that  compensation  by  performing  all  its  duties, 
which  in  this  case  is  not  true. 

The  United  States  v.  Morse,  3  Story,  87,  was  much  relied  on;  but  that  was 
decided  under  another  statute,  and  was  the  case  of  a  distinct  office,  having  a 
compensation  attached  to  it  by  law,  and  the  claimant  had  discharged  its  duties* 
The  general  observations  of  Mr.  Justice  Story  concerning  the  policy  of  con- 
gress are  in  entire  accordance  with  the  settled  doctrines  of  the  supreme  court, 
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before  the  act  of  1839  was  brought  under  its  notice ;  and  as  he  makes  no  allu- 
sion to  that  act,  which,  being  only  one  section  of  an  appropriation  bill,  might 
well  escape  his  attention,  I  cannot  consider  that  he  had  it  in  view,  or  intended 
to  embrace  it  in  his  general  reasoning. 

The  decision  of  the  learned  district  judge,  for  the  Maine  district,  in  United 
States  vt  Jams  (§§  92-96,  supra),  is  also  relied  on  by  the  plaintiff  in  error.  But 
the  learned  district  judge  for  this  district  decided  this  case  the  other  way.  I 
have  not  the  advantage  of  knowing  the  reasons  for  either  of  these  decisions; 
and  though  I  have  great  respect  for  the  opinions  of  both  those  learned  judges, 
their  decisions  as  matter  of  authority  can  have  no  binding  force  in  this  appel- 
late court. 

I  have  avoided  all  discussion  of  one  of  the  questions  suggested  at  the  bar, 
whether  the  disbursement  of  these  moneys  really  came  within  the  scope  of 
the  official  duties  of  the  navy  agent,  and  so  whether  his  bond  would  cover  the 
faithful  performance  of  this  duty.  It  is  a  question  not  necessary  to  be  decided 
in  this  case,  and  I  give  no  opinion  upon  it.  My  conclusion  is,  that  there  was 
no  error  in  the  ruling  of  the  district  judge. 

Affirmed. 

§  188.  In  general.—  A  federal  officer  having  a  fixed  compensation  is  not  entitled  to  extra  pay 
for  rendering  services  which  are  properly  within  the  line  of  his  official  duties.  Gratiot  v. 
United  States,  4  How.,  80. 

§  1 89.  Where  a  federal  officer  claims  extra  compensation  for  services  alleged  to  be  beyond 
the  line  of  his  official  duty,  unless  he  shows  what  had  been  his  personal  as  weU  as  official 
agency  in  those  matters,  the  extra  compensation  cannot  be  allowed.    Ibid. 

§  1 40.  A  usage  of  the  government  as  to  the  amount  paid  to  officers  for  doing  extra  services 
is  admissible  where  the  fact  of  the  rendering  of  the  extra  services  and  right  to  receive  pay 
therefor  are  shown.    United  States  v.  Fillebrown,  7  Pet.,  28.  • 

§  141.  Section  8  of  the  act  of  March  3,  1839,  goes  no  further  than  section  2  of  the  act  of 
March  8,  1885.  It  provides  that  no  person,  whose  salary  as  an  officer  of  the  government  is 
fixed  by  law,  shall  receive  any  extra  compensation  for  the  performance  of  any  service,  unless 
such  compensation  be  allowed  by  law.    Chase  v.  United  States,*  Dev.,  151. 

$  142.  Though,  by  the  second  section  of  the  act  of  August  28,  1842,  it  is  provided  that  "  no 
officer  in  any  branch  of  the  public  service,  or  any  other  person  whose  salary  or  emoluments  is 
or  are  fixed  by  law  or  regulations,  shall  receive  any  additional  pay,  extra  allowance  or  com- 
pensation, .  .  for  the  disbursement  of  public  money,  or  for  any  other  service,  .  .  .  un- 
less the  same  shall  be  authorized  by  law,  and  the  appropriation  therefor  explicitly  sets  forth 
that  it  is  for  such  extra  allowance,  additional  pay,  or  compensation, "  yet  this  section  has  been 
held  not  to  prevent  such  extra  pay  or  allowance,  in  cases  where  the  duties  imposed  and  serv- 
ices rendered  were  foreign  to  the  office  held,  were  imposed  in  pursuance  of  legal  requirements 
and  the  compensation  therefor  fixed  by  law.  This  rule  applied  so  as  to  allow  a  claim,  by  way 
of  set-off,  put  in  issue  by  a  collector  for  disbursements  made  and  services  rendered  for  light- 
house purposes,  and  for  purposes  outside  his  district  unconnected  with  the  duties  of  the  office 
held.    United  States  v.  Austin,*  2  Cliff.,  325. 

§  143.  The  third  section  of  the  act  of  March  2,  1839,  providing  that "  no  officer  in  any  branch 
of  the  public  service  .  .  .  shall  receive  any  extra  allowance  or  compensation  in  any  form 
for  the  disbursements  of  public  money  or  the  performance  of  any  extra  public  service,  unless 
the  said  extra  allowance  or  compensation  be  authorized  by  law,"  is  not  restricted  in  its  appli- 
cation to  the  year  of  its  enactment ;  its  prospective  force  and  intention  to  apply  to  the  future 
is  shown  by  the  incorporation  in  the  same  section  of  a  clause  prohibiting  officers  from  apply- 
ing more  than  $30  annually  to  the  purchase  of  newspapers.  United  States  v.  Jarvis,  Dav.,  274 
(§§  02-96). 

§  144.  An  officer  whose  claim  for  compensation  for  extra  services  was  not  presented  to  the 
treasury  at  the  time  when  the  same  was  presented  to  congress  does  not  thereby  waive  or  for- 
feit his  right  to  compensation  for  such  services.    United  States  v.  Nourse,*  4  Cr.  C.  C,  151. 

§  145.  An  equitable  allowance  should  be  made  for  extra  services  performed  by  an  officer 
under  the  sanction  of  the  government,  t>r  under  circumstances  of  peculiar  emergency ;  and  the 
compensation  should  be  graduated  by  the  amount  paid  for  like  services  under  similar  cii  cam- 
stances.    United  States  v.  Ripley,  7  Pet.,  18.    The  head  of  a  department  may  allow  a  special 
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officer  employed  for  certain  service  under  a  special  contract,  a  compensation  in  excess  of  the 
amount  agreed  upon.    United  States  t>.  Cadwallader,  Gilp.,  563. 

g  14B.  Disbursements.—  A  navy  agent  for  the  port  of  Boston  and  Charlestown  claimed  two 
and  one-half  per  cent,  commissions  on  moneys  disbursed  for  the  erection  of  a  navy  hospital  at 
Chelsea ;  one  per  cent,  on  disbursements  of  naval  supplies  for  a  dry  dock  at  Gosport  and  for 
other  stations ;  two  and  one  half  per  cent,  for  indorsing  treasury  notes.  Held,  that  the  disburse- 
ments for  hospital  at  Chelsea  and  the  dock  at  Gosport  were  extra  services,  for  which  he  was 
entitled  to  extra  compensation ;  that  the  disbursement  of  supplies  of  a  naval  character,  not  for 
the  erection  of  anything  permanent,  and  the  indorsement  of  treasury  notes,  were  a  part  of  his 
official  duty,  for  which  he  was  entitled  to  no  extra  compensation.  United  States  v.  Brodhead,* 
8  Law  Rep.,  05. 

§  147.  If  a  purser  in  the  navy,  at  the  request  of  the  United  States,  makes  disbursements  of 
money  outside  of  the  line  of  his  official  duty,  he  is  entitled  to  a  reasonable  compensation  there- 
for.   United  States  v.  Fitzgerald,  4  Cr.  C.  C,  208. 

§  1 48.  A  purser  in  the  navy  is  bound  by  the  regulations  of  the  navy,  and,  if  the  regulations 
require  him  to  make  disbursements  of  money  without  providing  a  compensation,  he  cannot 
charge  for  such  services,  unless,  when  the  disbursements  were  made,  there  was  an  agreement 
with  an  authorized  officer  that  he  should  receive  pay  therefor.    Ibid. 

%  149.  A  clerk  in  the  navy  department,  receiving  a  salary  as  such,  acted  as  agent  for  navy 
disbursements  for  a  number  of  years  under  different  secretaries,  and  received  one  per  cent,  on 
the  sums  disbursed,  until  a  new  head  of  the  department  transferred  the  duty  of  disbursements 
to  another  officer.  While  there  was  no  law  authorizing  the  appointment  of  the  clerk  to  the 
office  of  navy  agent,  there  was  no  law  prohibiting  it.  The  clerk  discharged  these  duties  dur- 
ing office  hours.  Held,  that  the  clerk  was  entitled  to  the  agreed  compensation  for  the  extra 
services  actually  rendered  up  to  the  time  when  these  duties  were  performed  by  another  officer. 
United  States  v.  Macdaniel,  7  Pet.,  1. 

150.  By  the  act  of  congress  of  1813,  as  well  as  by  prior  and  subsequent  acts  on  the  same 
subject,  it  is  made  a  part  of  the  ordinary  duties  of  the  collector  of  the  customs  to  ascertain 
and  pay  bounties  to  fishermen.  Held,  that,  in  the  absence  of  a  law  authorizing  additional  pay 
to  the  collector  for  paying  bounties,  he  is  entitled  to  no  extra  compensation  for  said  services. 
Andrews  v.  United  States,  2  Story,  203. 

§  151.  A  navy  agent,  whose  pay  and  emoluments  were  fixed  by  law,  claimed  a  commission 
on  the  disbursements  of  money  for  the  purchase  of  land  for  the  navy  yard  in  Charlestown.  The 
disbursements  were  extra  services,  and  made  under  the  direction  of  the  secretary  of  the  navy. 
Held,  that  the  third  section  of  the  appropriation  act  of  congress  of  March  2,  1889,  declaring 
that  no  officer  in  any  branch  of  the  public  service,  or  any  person  whose  salary  and  emoluments 
are  fixed  by  law  and  regulation,  shall  receive  any  extra  compensation  for  the  performance  of 
extra  service  unless  the  extra  compensation  be  authorized  by  law,  was  a  bar  to  the  allowance 
of  the  commissions  claimed.    United  States  v.  Jarvis,  Dav.,  274  (§§  92-96). 

§  162.  Buchanan,  a  purser  in  the  navy,  claimed  commissions  on  drawing  bills  of  exchange 
at  times,  from  May,  1827,  to  February,  1830 ;  also  commissions  on  the  payment  to  mechanics 
and  laborers  at  the  navy  yard,  from  1835  to  1837.  Held,  that  neither  any  act  of  congress  nor 
any  regulation  of  the  department  justified  the  allowance ;  that  the  services  performed  were  a 
part  of  his  official  duties,  for  which  extra  compensation  was  not  allowable ;  that  where  a  rule 
of  law  is  well  settled  a  custom  to  the  contrary  cannot  be  shown  to  control  the  decision,  and 
that,  where  there  were  only  one  or  two  instances,  and  those  under  peculiar  circumstances, 
where  extra  compensation  was  allowed,  such  instances  did  not  constitute  a  custom.  United 
States  v.  Buchanan,  8  How.,  83. 

§  loft.  The  regulations  of  a  department  of  the  government,  not  in  conflict  with  law,  are 
binding  on  those  under  the  authority  of  that  department.  So  it  was  held  that  a  lieutenant  in 
toe  army,  who  had  received  his  pay  as  such,  could  not  be  allowed  a  commission  on  money 
disbursed  as  assistant  quartermaster,  the  regulations  of  the  army,  May  18,  1833,  providing  that 
no  allowance  should  be  made  to  any  officer  of  the  army  for  making  disbursements  by  direction 
of  the  war  department.    United  States  v.  Webster,  Dav.,  38. 

g  154.  Disbursing  clerks  in  the  state  department  are  not  entitled  to  commissions  on  the  dis- 
bursements of  moneys,  where  the  disbursements  are  a  part  of  their  official  duty,  and  for  which 
they  are  paid  by  salary.  But  even  if  the  services  performed  were  "  extra,*1  there  being  no  law 
authorizing  compensation  therefor,  the  act  of  August  26,  1842,  expressly  forbids  the  allowance 
thereof.  %  Stubbs'  Case,*  10  Op.  Att'y  Gen'l,  81. 

$  lee.  The  commissioners  of  naval  hospitals  appointed  a  secretary  at  a  salary  of  $250 
per  annum.  The  board  employed  the  secretary  to  perform  extra  services  and  agreed  to  pay  a 
stipulated  sum  therefor ;  it  also  employed  him  in  disbursing  money,  agreeing  to  pay  him  a 
commission  on  the  money  disbursed.    Held,  that  the  board  had  authority  to  make'  the  said 
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appointments,  and  that  the  secretary  was  entitled  to  the  compensation  and  commissions  prom- 
ised by  the  board  for  extra  services.    United  States  v.  Fillebrown,  7  Pet.,  28. 

§  156.  The  rules  and  regulations  for  the  government  of  the  postoffice  department  adopted 
4th  March,  1833,  provided  that  the  division  of  finance  shall  be  under  the  superintendence  of 
the  chief  clerk  and  prescribed  his  duties  with  respect  to  receipts,  deposits  of  money,  payments 
and  disbursements.  The  chief  clerk  received  a  slated  salary  for  his  services.  He  also  claimed 
commissions  for  the  disbursement  of  sundry  sums  and  for  loans  negotiated  by  him,  and  cited 
instances  of  such  allowances  by  the  department.  Held,  that  the  services  for  which  he  claimed 
extra  compensation  were  a  part  of  his  official  duty,  for  which  he  was  entitled  to  no  extra  com- 
pensation ;  and  that  a  usage  of  the  department  to  pay  extra  therefor  did  not  affect  the  ques- 
tion.   United  States  v.  Brown,  9  How.,  487. 

§  157.  One  who  held  the  office  of  register  of  the  treasury  was  "  employed  "by  the  proper  au- 
thorities to  act  as  agent  for  receiving  and  disbursing  public  moneys,  such  duties  being  in  no 
way  connected  with  the  office  of  register  of  the  treasury.  Held,  (1)  that  he  was  entitled  to 
compensation  for  his  services,  and  (2)  that  if  no  special  contract  was  made  he  was  entitled  to 
the  quantum  meruit  of  two  and  a  half  per  cent  established  by  usage  in  such  cases.  United 
States  v.  Nourse,*  4  Cr.  C.  C,  151. 

§  158.  The  act  of  March  3,  1855,  provided  no  compensation  for  the  services  of  a  disbursing 
agent  of  moneys  connected  with  the  marine  hospital.  By  act  of  June  12,  1858,  the  duties  of 
disbursing  agent  were  devolved  on  a  collector,  and  compensation  of  percentage  on  moneys  re- 
ceived, provided.  Held,  that  the  collector  might  charge  his  percentage  on  moneys  received 
after  June  12,  1858,  but  not  on  moneys  received  before.    United  States  v.  Austin,*  2  Clin*.,  325. 

§  159.  Money  was  remitted  to  the  superintending  engineer  of  fortifications,  who  turned  it 
over  to  the  agent  of  fortifications,  under  the  sixty-seventh  article  of  the  general  regulations  of  the 
army  published  in  July,  1821,  which  described  the  duties  of  the  agent,  and  also  provided  that  the 
superintending  engineer  could  be  required  to  perform  the  duties  of  an  agent  when  there  was 
no  agent  of  fortifications,  for  which  service  a  particular  compensation  is  allowed.  The  super- 
intending engineer  charged  a  commission  of  two  and  a  half  per  cent,  upon  the  amount  for  safe- 
keeping and  responsibility  incurred  in  receiving  and  turning  it  over  to  the  agent  when  he,  tbe 
engineer,  *'  was  not  a  disbursing  agent."  Held,  that  the  charge  could  not  be  allowed ;  that  a 
usage  allowing  the  charge  could  not  be  shown.    Gratiot  v.  United  States,  4  How.,  80. 

§  1H0.  The  act  of  congress  of  3d  March,  1809,  providing  that  the  compensation  to  navy  agents 
appointed  under  its  provisions  shall  not  exceed  one  per  cent,  of  the  moneys  disbursed,  does  not 
prohibit  the  agent  from  recovering  compensation  for  distributing  stores  sent  out  by  the  gov- 
ernment and  which  were  not  purchased  by  him.  The  court,  in  this  case,  in  the  exercise  of  its 
discretion,  allowed  the  agent  one  per  cent,  for  distributing  such  stores  and  disallowed  his  charge 
for  delivering  over  stores  to  his  successor.    Armstrong  v.  United  State3,  Gilp.,  399. 

§  Mil.  The  question  arose  whether  an  acting  purser  in  the  navy,  holding  no  other  naval 
office  at  the  time,  was  entitled  to  two  and  a  half  per  cent,  on  the  sums  disbursed  by  him  for 
the  government ;  and  it  was  decided  that  as  the  compensation  of  the  purser  was  fixed  by  act 
of  congress,  and  as  no  distinction  exists  in  regard  to  emoluments  between  a  purser  and  any 
acting  purser,  the  claim  was  not  a  valid  one.    Goldsborough  v.  United  States,*  Taney,  80. 

§  162.  Under  the  acts  of  March  3,  1839,  and  of  August  16,  1842,  an  officer  with  a  fixed 
salary  is  not  entitled  to  any  additional  compensation  for  extra  services,  unless  it  is  provided 
for  by  law,  or  by  the  regulation  of  an  officer  of  the  government  authorized  by  law  to  make 
it.  Held,  that  a  navy  agent  is  not  entitled  to  compensation,  beyond  his  salary,  for  any  extra 
services,  although  such  services  may  be  out  of  the  district  for  whic'-i  he  is  appointed  and  may 
more  properly  appertain  to  the  duties  of  another  navy  agent,  or  even  an  officer  of  the  govern-  . 
ment  filling  an  office  of  a  different  character.    United  States  v.  White,*  Taney,  153. 

§  103.  A  navy  agent  was  held  not  entitled  to  extra  compensation  for  disbursements,  under 
orders  of  the  navy  department,  outside  of  his  district,  the  same  not  having  been  provided  for 
by  law,  as  required  by  the  acts  of  1839  and  1842.    Ibid. 

%  164.  Compensation  for  the  payment  of  pensions  without  authority  of  law  is  forbidden  by 
the  act  of  April,  1836.  A  navy  agent,  having  rendered  services  as  a  pension  agent,  was  held 
not  entitled  to  any  fee  for  the  same.    Ibid. 

§  ltto.  Collector  —  Extra  services. —  The  act  of  congress  of  1799  requires  the  collector  of  the 
customs  to  perform  the  duties  of  surveyor  when  there  is  no  surveyor  assigned  by  law  for  the 
port.  Held,  that  the  collector  was  not  entitled  to  compensation  for  performing  the  duties  of 
surveyor  under  such  circamstances.    Andrews  v.  United  States,  2  Story,  202. 

§  1U6.  A  collector  cannot  charge  commissions  upon  articles  purchased  for  light-house  pur- 
poses within  his  own  district,  but  when  he  is  required  to  take  charge  of  the  purchases  for  the 
whole  light-house  service  of  the  United  States,  he  may  charge  his  commissions,  the  secretary 
of  the  treasury  being  authorized  to  appoint  a  single  agent  for  such  purpose  and  not  being  re» 
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strieted  as  to  his  choice,  and  the  compensation  for  6uch  services  being  fixed  by  law.    Converse 
r.  United  States  *  21  How.,  483. 

§  167.  Under  the  act  of  June  80,  1864,  section  25,  fixing  the  compensation  of  collectors,  and 
declaring  that  the  amount  shall  be  "  in  full  compensation  for  their  services  and  that  of  their 
deputies,"  the  secretary  of  the  treasury  is  given  sole  discretion  as  to  whether  any  further  al- 
lowances, which  he  may  deem  reasonable,  shall  be  made;  so  where  a  collector  made  a  claim 
for  $5, 010  for  the  pay  of  deputies,  which  claim  was  rejected  by  the  secretary  of  the  treasury,  it 
was  held  that  the  decision  of  the  secretary  could  not  be  judicially  revised.  United  States  v. 
Hall,»  3  Dill.,  426. 

§  167a.  Neither  surveyors  not  discharging  the  duties  of  collectors,  nor  naval  officers,  are  en- 
titled to  extra  compensation  under  the  act  of  March,  1841,  to  be  computed  upon  fees,  emolu- 
ments, or  storage  not  actually  received  and  accounted  for  by  them,  as  provided  for  under  said 
act,  and  to  ^hich  fees,  emoluments  and  storage  they  are  not  entitled  legally.  Claim  of  Ezra 
Carter,*  12  Op.  Att'y  Gen'l,  886. 

§  168.  The  collector  of  the  port  of  New  York  charged  a  commission  of  $301,500  for  accept- 
ing and  paying  drafts  of  the  treasury  during  his  term  of  office,  on  the  ground  that  the  services 
were  extra,  not  belonging  to  the  official  duties  of  a  collector.  By  act  of  March  2,  1799,  it  is 
provided  that  the  collector  shall  at  all  times  pay  to  the  order  of  the  officers,  who  shall  be  au- 
thorized to  direct  the  payment  thereof,  the  whole  of  the  moneys  received  by  virtue  of  this  act. 
and,  as  often  as  required,  account  to  the  treasury  department.  The  secretary  of  the  treasury, 
by  a  circular  dated  9th  of  June,  1837,  required  that  the  moneys  received  by  the  collectors 
should  be  placed  to  the  credit  of  the  treasurer  of  the  United  States,  and  that  the  same  would 
be  drawn  for  by  the  treasurer's  drafts.  The  act  of  1838  provided  that  no  collector  should 
ever  receive  more  than  $400,  exclusive  of  his  compensation  as  collector,  and  the  fines 
and  forfeitures  allowed  by  law,  for  any  services  he  might  perform  for  the  United  States  in 
any  other  office  or  capacity.  By  the  act  of  3d  March,  1839,  it  is  provided  "  that  no  officer  in 
any  branch  of  the  public  service,  or  any  other  person  whose  salaries,  or  whose  pay  or  emolu- 
ments, is  or  are  fixed  by  law  and  regulations,  shall  receive  any  extra  allowance,  or  compensa- 
tion in  any  form  whatever,  for  the  disbursement  of  public  money,  or  the  performance  of  any 
other  service,  unless  the  said  extra  allowance  or  compensation  be  authorized  by  law."  The 
court  disallowed  the  charge,  holding :  1st,  that  the  services  were  a  part  of  the  collector's  duties 
under  the  direction  of  the  secretary  of  the  treasury;  2d,  that  even  if  the  services  were 
extra,  a  greater  charge  than  $400  could  not  be  made ;  3d,  that  the  act  of  3d  of  March,  1839, 
was  a  complete  bar  to  the  charge.    Hoyt  v.  United  States,  10  How.,  109. 

§  160.  Hale  of  stamps. — Claimant  was  the  assistant  treasurer  at  New  York,  and  claims  a  com- 
mission on  sales  of  internal  revenue  stamps  made  by  him  while  assistant  treasurer  in  the  years 
1869  and  1870.  The  act  of  congress  of  30th  June,  1864,  section  161,  provides  for  the  absolute  sale  of 
stamps  to  certain  officers,  not  including  the  assistant  treasurer,  and  provides  a  commission  to 
the  purchasers;  section  170 provides  that  the  commissioner  of  internal  revenue  may  "  furnish, 
supply,  and  deliver"  to  any  assistant  treasurer  stamps  "  without  prepayment  therefor,  and  shall 
allow  the  highest  rate  of  commission  allowed  by  law  to  any  other  persons  purchasing  the  same." 
Held,  that  the  act  of  1864  constituted  the  assistant  treasurer  an  agent  to  sell  the  stamps; 
that  he  was  not  a  purchaser  of  the  stamps  and  not  entitled  to  commission  under  the  act; 
that  he  was  prevented  by  the  acts  of  congress  of  August  6,  1846,  and  August  23,  1842,  from 
claiming  any  other  compensation  than  his  salary  as  assistant  treasurer.  Folger  r.  United  States,* 
13  Ct.  CI.,  86. 

§  170.  The  act  of  congress  of  August  6,  1846,  declares  that  the  salary  of  the  assistant  treas- 
urer shall  be  in  full  for  all  his  services,  and  that  he  shall  not  receive  any  other  compensation  for 
any  official  service  of  any  description  whatever;  and  that  he  is  required  to  do  all  acts  and  duties 
required  by  law  or  by  direction  of  any  of  the  executive  departments  of  the  government.  The 
act  of  June  80,  1864,  authorized  the  commissioner  of  internal  revenue  to  furnish  stamps  to, 
among  other  officers,  the  assistant  treasurer,  and  provided  that  the  officers  to  whom  stamps 
were  furnished  "  shall  be  allowed  five  per  centum  commissions  "  on  the  face  value  of  the  stamps. 
The  assistant  treasurer,  after  action  commenced  against  him  by  the  United  States,  presented  his 
claim  for  the  five  per  centum  commissions  to  the  proper  department  and  it  was  not  allowed ; 
held,  that  so  far  as  the  act  of  1846  was  in  conflict  with  the  act  of  1864  the  latter  must  prevail, 
and  that  the  assistant  treasurer  must  be  allowed  the  commission  of  five  per  centum.  United 
States  v.  Butterficld,  7  Ben.,  412. 

55  171.  In  regard  to  the  distribution  of  stamps  by  assistant  treasurers  under  section  170  of  tho 
act  of  June,  1864,  it  was  held  they  could  not  receive  any  compensation  whatever  for  services  of 
that  character.     Folger  v.  United  States,*  13  Otto,  30. 

g  172.  Performing  ditties  of  higher  grade. — Officers  performing,  by  virtue  of  an  author- 
ised appointment,  the  duties  belonging  to  those  of  a  higher  grade,  shall  receive  the  compensa- 
tion allowed  to  such  higher  grade  while  actually  so  employed  (4  Stat,  at  Large,  756).    But  the- 
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mere  discharge  of  such  duties  will  not  entitle  him  to  the  benefit  of  the  statute,  unless  he  is  so 
authorized.  Mcintosh  v.  United  States,*  20  Law  Rep.,  633.  When,  in  the  case  of  a  vacancy 
in  an  office,  the  duties  appertaining  to  it  are  performed  by  the  incumbent  of  an  inferior  office 
under  the  act  of  July,  1803  (15  U.  S.  Stats,  at  Large,  168),  such  officer  is  not  entitled  to  the 
allowance  of  any  salary  which  involves  an  increase  of  compensation,  other  than  that  attached 
to  the  office  which  he  holds.  Compensation  for  Performing  Duties  of  Vacant  Office,*  13  Op. 
Att'y  Gen'l,  5. 

1 73.  A  vice-consul,  with  the  sanction  of  the  department,  in  charge  of  a  consulate  during  the 
temporary  absence  of  the  consul,  or  placed  in  charge  of  the  office  by  an  authorized  agent  of 
the  government,  on  the  death,  resignation  or  removal,  of  the  consul,  is  entitled  to  the  statute 
salary,  subject  to  the  regulations  of  the  department.  Compensation  of  Provisional  Consuls,* 
7  Op.  Att'y  Gen'l,  714. 

§  1 74.  Though  the  duty  of  a  register  of  the  treasury  may  require  him  to  enter^nd  register 
the  accounts  of  a  disbursing  agent  in  his  books,  yet  that  will  not  blend  the  duties  of  the  two 
positions  in  such  a  manner  as  to  deprive  him  of  his  claim  for  compensation  for  extra-official 
services,  if  he  is  employed  to  perform  the  duties  of  disbursing  agent.  United  States  v.  Nourse,* 
4  Or.  C.  C,  151. 

§  175.  For  services  rendered  by  an  officer  of  the  United  States,  legally  pertaining  to  the 
office,  the  officer  is  not  entitled  to  compensation  beyond  the  salary  given  him  by  law.  So  it 
was  held  that  the  secretary  of  the  territory  of  Minnesota  was  not  entitled  to  pay  as  acting  gov- 
ernor of  the  territory  during  the  absence  of  the  governor,  nor  to  a  commission  on  funds  dis- 
bursed by  him  as  secretary.    United  States  v.  Smith,  1  Bond,  68;  5  Am.  L.  Reg.,  268. 

§  176.  Fees  paid  to  deputies.—  It  seems  that  a  collector  of  the  customs,  when  sued  by  the 
United  States  for  a  balance  alleged  to  be  due,  cannot  be  allowed  such  sums  of  money  as  he 
had  paid  to  his  deputies,  who  are  entitled  only  to  such  fees  as  are  by  law  allowed  for  such  serv- 
ice; and  the  collector,  not  having  at  any  time,  in  his  accounts,  rendered  during  his  continuance 
in  office,  made  any  charge  for  such  service,  cannot  be  allowed  anything  for  the  same  in  this 
suit.    Andrews  v.  United  States,  2  Story,  202. 

§  177.  Special  service  of  enlisted  men. — The  act  of  congress  of  March  3, 1863,  for  enrolling 
and  calling  out  the  national  forces,  provides  "  That  hereafter  details  to  special  service  shall  only 
be  made  with  the  consent  of  the  commanding  officer  of  forces  in  the  field ;  and  enlisted  men 
now  or  hereafter  detailed  to  special  service  shall  not  receive  any  extra  pay  for  such  services 
beyond  that  allowed  to  other  enlisted  men."  Held,  that  said  act  does  not  forbid  extra  pay  to 
enlisted  men  who  were,  at  the  date  of  the  act,  or  who  may  be  at  any  time  afterwards,  detailed 
lor  special  servico  as  clerks  of  the  staff  officers  of  the  war  department,  but  they  are  entitled 
to  the  extra  pay  allowed  to  "  other  enlisted  men."  Extra  Pay  for  Special  Services  of  Enlisted 
Men  in  the  Army,*  10  Op.  Att'y  Gen'l,  472. 

§  178.  Exploring  expedition. —  Since  the  passage  of  the  acts  of  1835  and  1839,  officers  de- 
tailed for  an  exploring  expedition  are  not  entitled  to  extra  pay,  in  the  absence  of  a  law  author- 
izing the  same;  and  the  executive  has  no  authority  to  order  such  extra  -compensation. 
Compensation  of  Officers  of  Exploring  Expedition,*  4  Op.  Att'y  Gen'l,  128. 

§  179.  Acting  secretory  of  the  navy. —  The  chief  clerk  of  the  navy  department  while  acting, 
by  appointment  by  the  president,  as  secretary  of  the  navy  ad  interim,  received  his  salary  as 
clerk.  Held,  that  the  act  regulating  the  pay.  of  clerks  in  the  public  offices  does  not  prohibit  a 
clerk  from  receiving  compensation  for  services  performed  by  him  in  another  capacity ;  that 
the  claimant  was  entitled  to  compensation,  at  the  rate  paid  the  secretary  of  the  navy,  for  the 
time  he  acted  as  such.    Boyle  v.  United  States,*  10  Law  Rep.,  622. 

g  ISO.  Acting  secretary  of  war.— Claimant  was  duly  appointed  and  served  as  acting  sec- 
retary of  war,  at  divers  times,  amounting  in  all  to  one  hundred  and  seventy-five  days,  be- 
tween June,  1882,  and  October,  1838.  Held,  that  he  was  entitled  to  salary  for  one  hundred 
and  seventy-five  days  at  the  rate  of  the  salary  of  the  secretary  of  war.  Robb  v.  United 
States,*  19  Law  Rep.,  89. 

§  181.  Performing  duties  of  two  offices. —  Where  an  officer  claims  compensation  for  per- 
forming the  duties  of  two  offices,  if  the  language  of  the  statute  on  the  subject  is  loose  or  ob- 
scure, the  construction  ought  to  be  in  favor  of  the  officer.    United  States  v.  Morse,*  3  Story,  87. 

§  182.  A  clerk  in  the  treasury  department,  at  the  same  time  that  he  performed  the  duties  of 
clerk,  acted  in  1829  and  1833,  by  authority  of  the  president  of  the  United  States,  as  secretary 
of  the  treasury  in  the  absence  of  the  secretary.  Held,  that  the  clerk  was  entitled  to  the  com- 
pensation of  both  offices  for  the  time  that  he  performed  the  duties  of  both.  Dickens  v.  United 
States,*Dev.,  42. 

§  183.  Claimant,  while  chief  clerk  in  the  state  department,  at  periods  between  August  10, 
1833,  and  November  9,  1836,  acted  as  secretary  of  state,  by  authority  of  the  president  of  the 
United  States,  in  the  absence  of  the  secretary  of  state.  Held,  that  at  the  times  that  claimant 
discharged  the  duties  of  two  offices  he  was  entitled  to  compensation  accordingly.    Ibid. 
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§  184.  It  seems  that  where  the  president  of  the  United  States,  under  the  act  of  Hay  8,  1792, 
authorized  any  one  to  perform  the  duties,  in  case  of  absence  or  sickness,  of  secretary  of  state, 
of  secretary  of  the  treasury,  or  of  secretary  of  war,  the  one  so  authorized  is  entitled ^to  receive 
for  his  services  as  acting  secretary  of  state,  acting  secretary  of  the  treasury,  or  acting  secretary 
of  war,  the  same  compensation  for  the  time  he  so  acted  which  the  law  then  allowed  to  the  sec- 
retaries of  state,  of  the  treasury,  and  #f  war,  respectively.    Ibid. 

§  18a.  The  collector  for  the  port  of  Michilimackinac  was  appointed  also  inspector  of  the 
revenue  and  customs  of  that  port.  Held,  that  neither  the  act  of  March  2,  1799,  nor  any  other 
act  passed  up  to  the  time  the  collector  ceased  to  exercise  the  duties  of  collector  and  inspector 
in  1838,  authorized  the  two  positions  to  be  filled  by  the  same  person,  and  that  the  claim  of  the 
collector  for  compensation  as  inspector  could  not  be  allowed,  though  the  allowance  paid  long 
before  would  not  be  disturbed.    Stewart  v.  United  States,  17  How.,  116. 

g  186.  Under  the  act  of  congress  of  September  30,  1850,  providing  that  no  one  individual 
shall  be  paid  the  salaries  of  two  different  offices  on  account  of  having  performed  the  duties 
thereof  at  the  same  time,  it  was  held  that  the  secretary  of  a  territory  could  not,  in  addition  to 
his  salary  as  secretary,  draw  a  Falary  as  acting  governor.  United  States  v.  Smith,  1  Bond,  68. 
Where  Governor  Cass  had  been  employed  to  render  services  by  the  government,  not  belonging 
to  his  duty  as  governor  of  Michigan  Territory,  he  was  entitled  to  claim  for  the  same  on  the 
principles  of  a  quantum  meruit    Governor  Cass'  Claim,»  2  Op.  Att'y  Gen'l,  189. 

§  187.  Held,  that  where  not  specifically  prohibited  by  law,  a  deputy  collector  can  be  ap- 
pointed as  inspector,  and  hold  both  offices  at  the  same  time,  and  receive  the  emoluments  thereof, 
under  section  14  of  the  act  of  May,  1822.     United  States  v.  Morse,*  8  Story,  87. 

§  188.  Where  a  navy  agent  was  appointed  by  the  secretary  of  the  navy  as  acting  purser  of 
the  naval  academy  at  Annapolis,  his  claim  for  compensation  as  such  was  allowed.  United 
8tates  v.  White,*  Taney,  152. 

§  189.  Claimant  sues  to  recover  salary  as  a  clerk  in  the  office  of  the  attorney-general  of  the 
United  States ;  during  the  period  that  he  served  as  clerk  in  the  office  of  the  attorney-gen* 
eral  he  was  clerk  in  the  internal  revenue  department,  duly  appointed,  and  served  and  received 
his  pay  as  such,  giving  receipts  in  full  therefor.  Held,  that  the  act  of  congress  of  September 
90, 1850  (9  Stat,  at  L.,  542, 548),  providing  that  "  hereafter  the  proper  accounting  officers  of  the 
treasury,  or  other  pay  officers  of  the  United  States,  shall  in  no  case  allow  any  pay  to  one  indi- 
vidual (of)  the  salaries  of  two  different  officers,  on  account  of  having  performed  the  duties 
thereof  at  the  same  time,"  forbids  the  claim  from  being  allowed.  Talbot  v.  United  States,* 
lOCt.  a.,  426. 

§  190.  A  clerk  in  the  custom-house  at  New  York  was  appointed  and  served  as  deputy  col- 
lector  ad  i nterim.  The  appointment  was  on  the  express  terms  that  it  was  made  "without 
increase  of  his  compensation  as  clerk."  During  the  time  that  he  served  as  deputy  collector  he 
received  and  receipted  for  his  compensation  as  clerk.  He  now  claims  $1,258.88,  an  amount 
which,  if  added  to  the  pay  he  has  received  as  clerk,  will  make  the  legal  compensation  of  a 
deputy  surveyor.  The  act  of  congress  of  September  80,  1850,  provides  "that  hereafter  the 
proper  accounting  officers  of  the  treasury,  or  other  pay  officers  of  the  United  States,  shall  in 
no  case  allow  any  pay  to  one  individual  (of)  the  salaries  of  two  different  offices,  on  account  of 
having  performed  the  duties  thereof  at  the  same  time."  Jackson  v.  United  States,*  8  Ct.  CI., 
851 

g  191.  Twenty  per  cent,  cases.— The  claim  for  twenty  per  cent,  additional  pay  under  the 
joint  resolution  of  congress  of  February  28, 1867,  did  not  accrue  until  the  fiscal  year  had  ended, 
and  it  was  at  that  time  that  the  statute  of  limitations  began  to  run  against  it.  Bell  v.  United 
States,*  9  Ct.  CI.,  802;  Park  v.  United  States,*  9  Ct.  Cl„  815. 

g  192.  Fitzpatrick  and  seven  other  employees  of  the  government  claimed  additional  compen- 
sation by  virtue  of  the  joint  resolution  of  February  28, 1867,  which  provided  for  a  twenty  per 
cent  increase  in  the  salaries  of  certain  designated  persons,  employed  in  the  civil  service  of  the 
United  States  at  Washington.  Held,  that,  for  the  purpose  of  enabling  parties  to  take  advan- 
tage of  the  resolution,  the  term  "  civil  service"  applied  to  all  who  are  not  connected  with  the 
military  or  naval  service,  and  was  not  necessarily  restricted  to  salaried  officers.  Twenty  Per 
Cent  Cases,*  18  Wall.,  568. 

g  198.  Fourteen  employees  of  the  government  having  made  claims  for  additional  compensa- 
tion by  virtue  of  the  joint  resolution  of  February  28,  1867,  which  provided  that  twenty  per 
cent  additional  compensation  should  be  granted  to  certain  described  persons  employed  in  the 
civil  service  of  the  United  States  at  Washington,  it  was  held  that  the  words  of  the  resolution 
touching  th«rterm  "  civil  service  "  should  not  be  so  restricted  as  to  apply  only  to  persons  filling 
offices  or  holding  appointments  established  by  law.     Twenty  Per  cent.  Cases,*  20  Wail.,  179. 

g  194.  The  public  printer  of  the  house  of  representatives,  elected  under  section  8  of  the  act 
of  August  3,  1846,  is  an  "  officer,"  and  also  an  "  employee  "  in  the  legislative  department  of  the 
gnvermrent.  within  the  meaning  of  the  joint  resolution  of  July  20,  1854,  and  as  such  entitled 
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to  the  "  increased  compensation  of  twenty  per  cent."  provided  by  that  resolution.  Nicholson  v. 
United  States,*  Dev.,  128;  19  Law  Rep.,  20. 

£  195.  Qlaimantis  one  of  a  class  of  special  agents  whose  duties  are  not  confined  to  the  place 
where  they  are  stationed;  but  on  the  1st  November,  1866,  "  by  order  of  the  postoffice  depart- 
ment, he  was  called  to  Washington  and  assigned  to  the  duty  of  superintendent  of  routo  agents ;" 
in  the  discharge  of  these  duties  he  was  sometimes  called  away  from  Washington,  but  most  of 
the  time  he  was  at  his  office  in  the  postoffice  department  at  Washington;  his  salary  was  paid 
monthly,  as  were  the  salaries  of  all  the  employees  of  that  department.  Held,  that  claimant 
was  employed  "  in  the  civil  service  of  the  United  States  at  Washington,"  and  entitled  to  twenty 
per  cent,  additional  pay  under  the  joint  resolution  of  congress  of  the  28th  of  February,  1867. 
Park  r.  United  States,*  9  Ct.  CL,  815. 

§  19ft.  The  assistant  of  the  United  States  attorney  for  the  District  of  Columbia,  legally  ap- 
1  pointed  by  the  attorney-general,  is  "  in  the  civil  service  of  the  United  States  at  Washington," 
an  *'  employee  "  in  the  department  of  the  attorney-general,  and  entitled  to  twenty  per  cent,  ad- 
ditional pay  under  the  joint  resolution  of  congress  of  February  28,  1867.    Wilson  v.  United 
States,*  HCt.  a.,  565. 

§  197.  Claimant  was  an  employee  in  the  surgeons-general's  office;  his  employment  was  not  the 
result  of  an  appointment  to  office,  the  compensation  of  which  is  fixed  by  law,  but  his  services 
were  rendered  under  a  contract.  Held,  that  he  was  an  employee  in  an  executive  department, 
and  entitled  to  two  months'  pay  under  a  joint  resolution  of  congress  of  22d  June,  1874,  au- 
thorizing such  payment  to  "employees  of  the  executive  departments"  who  should  be  dis- 
charged without  fault  on  their  part  but  by  reason  of  a  deduction  made  necessary  by  legisla- 
tion.   Schaeffer  v.  United  States,*  11  Ct.  CI.,  780. 

g  198.  The  joint  resolution  of  congress  of  the  28th  of  February,  1867,  allowing  twenty  per 
centum  additional  pay  to  "  employees  "  in  the  office  of  the  commissioner  of  public  buildings, 
applies  to  a  member  of  the  capitol  police ;  to  a  watchman  on  the  capitol  grounds ;  to  the 
keeper  of  the  western  gate  of  tie  capitol ;  to  a  watchman  on  the  dome  of  the  capitol ;  to  a 
watchman  on  the  east  grounds  of  the  capitol ;  to  the  watchman  at  the  government  stables  at 
the  capitol ;  to  the.  watchman  at  the  crypt  of  the  capitol ;  to  a  watchman  at  the  Smithsonian 
Institute ;  to  a  laborer  on  the  public  grounds ;  and  to  a  guard  of  the  jail.  Marce  v.  United 
States,*  5  a.  CL,  523. 

§  199.  A  laborer  in  the  capitol,  appointed  by  the  commissioner  of  public  buildings  in  con- 
formity with  law,  is  an  "  employee"  in  the  office  of  said  commissioner,  and  entitled  to  twenty 
per  centum  additional  compensation  tinder  a  joint  resolution  of  congress  of  the  22d  of  Feb- 
ruary, 1867.    Kirby  v.  United  States,*  8  Ct.  CL,  265. 

§  200.  The  public  gardener  of  the  United  States,  duly  appointed  by  the  commissioner  of 
public  buildings,  is  an  "  employee  "  in  the  office  of  said  commissioner,  and  entitled  to  twenty 
per  centum  additional  compensation  under  a  joint  resolution  of  congress  of  the  28th  of  Feb- 
ruary, 1867.    Nokes  v.  United  States,*  3  Ct.  CL,  267. 

§  201.  Employees  of  the  secret  service  division  of  the  treasury  department,  whose  salaries  are 
fixed  by  law,  and  who  are  stationed  at  Washington,  though  liable  to  be  sent  elsewhere,  are 
entitled  to  twenty  per  cent,  additional  pay  under  the  joint  resolution  of  congress  of  February 
28,  1867.    Bell  v.  United  States,*  9  Ct.  CL,  302. 

§  202.  Laborers  in  the  commissary  department  are  entitled  to  twenty  per  cent,  additional 
pay  under  the  joint  resolution  of  congress  of  the  28th  of  February,  1867.    Ibid, 

§  203.  The  "  police  of  the  capitol "  are  appointed  by  the  commissioner  of  public  buildings, 
and  are  by  the  joint  resolution  of  congress  of  28th  of  February,  1867,  allowed  twenty  per 
centum  as  additional  compensation.     Mallory  v.  United  States,*  8  Ct.  CL,  257. 

§  204.  A  laborer  on  the  public  grounds  in  the  city  of  Washington,  appointed,  in  conformity 
with  law,  by  the  commissioner  of  public  buildings,  is  an  "  employee  "in  the  office  of  said  com* 
missioner,  and  is  entitled  to  twenty  per  centum  additional  compensation  under  a  joint  resolu- 
tion of  the  second  session  of  the  thirty-ninth  congress  granting  such  additional  compensation 
to  "  employees  in  the  office  "  of  the  commissioner  of  public  buildings.  Stone  v.  United  States,* 
8Ct.  CL.  260. 

5  205.  A  watchman  in  the  Smithsonian  grounds,  and  in  the  pay  of  the  commissioner  of 
public  buildings,  is  an  "  employee  "  in  the  office  of  said  commissioner,  and  entitled  to  the  twenty 
per  centum  additional  compensation  allowed  to  such  "  employees"  by  a  joint  resolution  of  con- 
gress of  the  28th  of  February,  1867.    Ashfield  v.  United  States,*  3  Ct.  CL,  263. 

§  206.  The  act  of  congress  of  July  28, 1866,  provides  that  twenty  per  cent,  additional  compen- 
sation shall  be  paid  to  officers  and  employees  of  the  senate  and  house  of  representatives.  An  act 
of  February  22, 1867,  declares  that  the  congressional  printer  "  shall  be  deemed  an  officer  of  the 
senate;"  he  is  required  to  superintend  a?l  the  printing  and  binding  which,  by  law,  are  required 
to  be  done  at  the  government  printing  office.  Held,  that  neither  the  congressional  printer  nor 
hia  employees  wore  "  officers  *'  or  "  employees  "  of  the  senate  in  the  sense  of  the  act  of  July  28, 
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1866;  and  that  an  employee  in  the  office  of  the  congressional  printer  was  not  entitled  to  the 
twenty  per  cent,  additional  pay.    Clapp  v.  United  States,*  7  Ct.  CI.,  851. 

§  207.  Printers  in  the  government  printing  office,  who  are  paid  by  the  "em,"  are  not  en- 
titled to  twenty  per  cent,  additional  pay  under  the  joint  resolution  of  congress  of  February  28, 
1867.    Allison  r.  United  States,*  10  Ct.  a.,  449. 

§  208.  The  assessor  of  internal  revenue  for  the  District  of  Columbia,  though  his  district  co- 
incides to  some  extent  with  the  city  of  Washington,  is  not  an  officer  in  the  treasury  depart- 
ment at  the  seat  of  the  government  within  the  meaning  of  the  joint  resolution  of  congress  of 
February  08,  11367,  and  is  not  entitled  to  twenty  per  cent,  additional  pay  allowed  by  that  reso- 
ution  to  certain  officers.    Pearson  v.  United  States,*  9  Ct.  CI.,  152. 

S  209.  Plate-printers  in  the  bureau  of  engraving  and  printing  in  the  treasury  department, 
who  receive  their  pay  at  an  agreed  rate  for  the  amount  of  work  done,  are  not  persons  "  in  the 
civil  service  of  the  United  States"  whose  pay  is  '* fixed  by,"  and  are  not  entitled  to  twenty 
per  cent,  additional  pay  under,  the  joint  resolution  of  congress  of  the  28th  of  February,  1867. 
Bell  tr.  United  States,*  9  Ct.  CI.,  802. 

§  210.  The  "superintendent  of  gardens  in  the  department  of  agriculture "  applied  for  and 
received  the  twenty  per  cent,  increase  of  salary  for  one  year  authorized  by  the  joint  resolution 
of  February  28,  1867,  and  applied  for  the  same  advance  for  subsequent  years.  Held,  that  he 
did  not  come  within  the  intent  and  meaning  of  section  18,  act  of  July  28, 1866,  giving  a  similar 
increase  to  the  "  three  superintendents  of  the  public  gardens."  United  States  v.  Saunders,* 
22  Wall.,  492. 

8  211.  Laborers  on  the  treasury  extension  whose  services  are  rendered  under  contracts  for 
"finished  work"  at  the  "  highest  market  wages"  are  not  employees  in  the  civil  service  of  the 
United  States,  and  are  not  entitled  to  twenty  per  cent,  additional  pay  under  the  joint  resolu- 
tion of  con.'rress  of  23th  February,  1867.    Bell  v.  United  States,*  9  Ct.  CI.,  802. 

$212.  Laborers  in  the  medical  department  of  the  army  are  civil  employees  of  the  army,  and 
not  in  any  sense  in  the  civil  service.  They  are  not  entitled  to  twenty  per  cent,  additional  pay 
under  the  joint  resolution  of  congress  of  the  28th  February,  1807.    Ibid. 

§213.  Laborers  employed  by  the  quartermaster's  department  at  Washington,  but  whose 
services  are  rendered  at  Arlington,  are  not  in  the  civil  service  "at  Washington,"  and  are  not 
entitled  t  j  twenty  per  cent,  additional  pay  under  the  joint  resolution  of  congress  of  February 
28,  1867.     IbicL 

$5  214.  The  joint  resolution  of  congress  of  the  28th  February,  1867,  granting  twenty  per 
cent,  additional  pay  to  certain  persons  employed  in  any  of  the  executive  departments,  does 
not  apply  to  those  employed  in  the  judicial  department,  and  the  clerk,  assistant  clerk  and 
bailiff  of  the  court  of  claims  are  not  entitled  to  the  twenty  per  cent,  additional  pay  allowed 
by  that  resolution.    Huntington  v.  United  States,*  8  Ct.  CL,  495. 

£215.  The  keeper  of  the  western  gate  of  the  capitol,  whose  services  terminated  before  the 
passage  of  the  joint  resolution  of  congress  of  February,  1867,  is  not  entitled  to  the  twenty  per 
cent,  additional  pay  allowed  by  that  resolution  to  "  persons  now  employed  in  the  civil  serv- 
ice."    Magee  v.  United  States,*  8  Ct.  CI.,  208. 

§216.  Persons  employed  in  the  national  currency  bureau,  who  are  paid  by  the  day  or 
amount  of  work  they  do,  are  not  persons  "  in  the  civil  service  of  the  United  States,"  and  are 
not  entitled  to  twenty  per  cent,  additional  compensation  under  the  joint  resolution  of  congress 
of  28th  of  February,  1867.    Baker  v.  United  States,*  4  Ct.  CI.,  227. 

§  217.  The  joint  resolution  of  congress  of  February  28,  1867,  allowing  twenty  per  centum 
additional  compensation  to  persons  employed  "  in  the  civil  service  of  the  United  States  at 
Washington,"  does  not  apply  to  an  assistant  assessor  of  internal  revenue  whose  duties  are  per- 
formed within  the  city  of  Washington.    Marche  v.  United  States,*  5  Ct.  CL,  528. 

§  218.  A  deputy  marshal  of  the  District  of  Columbia,  though  he  is  in  the  civil  service  of 
the  government  at  Washington,  receives  no  pay  or  salary  from  the  government,  but  only  a 
portion  of  the  emoluments  earned  by  him  for  the  marshal,  and  is  not  entitled  to  twenty  per 
cent,  additional  pay  under  the  joint  resolution  of  congress  of  the  28th  of  February,  1867.  Phil- 
lips v.  United  States,*  11  Ct.  CI.,  570. 

$210.  Miscellaneous. —  The  act  of  congress  of  August  28,  1842,  which  enacts  that  no  officer 
m  any  branch  of  the  public  service,  whose  pay  is  fixed  by  law  or  regulation,  shall  receive  any 
additional  pay,  extra  allowance  or  compensation  in  any  form  for  the  disbursement  of  public 
money  or  any  other  service,  unless  the  same  shall  be  authorized  by  law,  applies  to  a  secretary 
of  legation  who  was  obliged  by  the  accumulation  of  business,  and  confusion  of  papers  in  his 
office  as  left  by  his  predecessor,  to  devote  much  time  and  labor  to  these  arrears,  in  addition 
to  all  the  ordinary  duties  of  his  station.    Holman  v.  United  States,*  19  Law  Rep.,  88. 

£  220.  A  law  of  congress,  forbidding  extra  compensation  to  officers  for  doing  extra  work, 
Bnleea  the  same  should  have  been'  authorized  by  law,  supersedes  a  contract  for  such  extra  com* 
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pensation,  made  between  the  head  of  a  department  and  officers,  prior  to  the  passage  of  the  law. 
Compensation  of  Officers  of  Exploring  Expedition,*  4  Op.  Att'y  Gen'l,  128. 

g  221.  Claimant  had  a  contract  for  carrying  the  mails  on  a  route  in  Florida,  in  two-horse 
coaches,  at  a  certain  rate.  It  became  absolutely  necessary  to  employ  four-horse  coaches,  and 
the  claimant  employed  them  accordingly,  with  the  knowledge  of  the  po&toffice  department. 
Held,  that  he  was  entitled,  on  the  ground  of  an  implied  promise,  to  extra  compensation  reck- 
oned on  the  basis  of  the  original  contract.     Huston  v.  United  States,*  19  Law  Rep.,  88. 

§  222.  Where  the  secretary  of  the  navy  authorizes  an  allowance  to  an  officer  for  extra 
work,  the  officer  will  be  entitled  to  the  allowance  in  a  suit  against  him  by  the  United  States 
for  a  balance  claimed  to  be  due,  though  it  has  been  rejected  by  a  subsequent  secretary,  unless 
the  United  States  prove  that  the  former  secretary  had  no  authority  to  make  the  allowance,  or 
made  it  under  a  misapprehension  of  the  facts,  or  was  induced  to  make  it  by  fraud  or  imposi- 
tion.   United  States  v.  Kuhn,  4  Cr.  C.  C.,  401. 

§  223.  Defendant,  one  of  the  commissioners  to  erect  the  penitentiary,  was  chosen  by  the 
board  acting  commissioner,  and  as  such  performed  services  and  incurred  expenses  worth  sev- 
eral hundred  dollars  more  than  the  salary  allowed  therefor  by  law.  The  board  allowed  and 
paid  him  the  extra  compensation.  Held,  that  he  was  not  entitled  to  more  than  the  statutory 
compensation ;  and  that  the  territory  could  recover  back  the  amount  thus  wrongfully  paid 
him.     Territory  v.  King,*  1  Or.,  108. 

§  224.  Whiting  was  duly  appointed  to  take  charge  of  the  records  and  correspondence  and 
to  attend  to  all  the  details  connected  with  the  execution  of  the  law  of  March  2.  1881,  for  the 
suppression  of  the  slave  trade,  and  his  salary  was  fixed  by  the  head  of  the  department  which 
was  charged  with  the  execution  of  the  law.  The  same  department  afterwards  appointed 
Whiting  to  take  charge  of  the  correspondence  relative  to  the  capitol  extension,  and  agreed  to 
pay  him  $500  per  annum.  Held,  that  Whiting,  under  the  first  appointment,  was  an  officer 
whose  salary  was  fixed  by  law,  and  the  acts  of  March  8,  1839,  May  15,  1842,  August  23,  1842, 
August  26,  1842,  September  30,  1850,  and  August  31,  1852,  forbade  the  payment  of  compen- 
sation, for  services  rendered,  under  the  second  appointment,  no  compensation  therefor  hav- 
ing been  fixed  by  law.  Whiting's  Case,*  10  Op.  Att'y  Gen'l,  354;  French's  Case,*  10  Op. 
Att'y  Gen'l,  444. 

§  225.  A  clerk  in  the  general  land  office  receiving  a  fixed  salary  was  appointed  to  sign  land 
patents,  and  did  sign  the  same  outside  of  the  time  which,  by  regulations  of  the  department, 
he  was  required  to  devote  to  his  duties  as  clerk.  The  remuneration  for  said  services  was  not 
"  fixed  by  law."  Held,  that  under  the  acts  of  congress  of  March  3,  1839,  May  15, 1842,  August 
28,  1842,  August  26,  1842,  September  30,  1850,  and  August  31, 1852,  he  could  not  be  allowed 
any  compensation  for  signing  the  land  patents.  White's  Case,*  10  Op.  Att'y  Gen'l,  442.  No 
posterior  claim  for  extra  compensation  can  be  based  on  the  official  acts  done  by  a  clerk,  where 
those  acts  were  merely  a  part  of  the  general  duties  of  the  department.  Extra  Pay  of  Clerks  in 
the  Departments,*  6  Op.  Att'y  Gen'l,  583.  President  Polk  directed  the  heads  of  departments 
to  appoint  clerks  to  audit  and  settle  the  accounts  of  officers  who  had  received  military  contri- 
butions in  Mexico.  Claimant,  who  was  a  clerk  in  the  navy  department  at  a  fixed  salary,  was 
required  by  the  secretary  to  do  this  duty.  Held,  that  under  the  act  of  August  23,  1842,  for- 
bidding a  public  officer  whose  salary  is  fixed  by  law  to  hold  any  other  office  or  receive  any 
other  compensation  whatsoever,  claimant  was  not  entitled  to  recover  anything  for  such  serv- 
ices.   Harvey  v.  United  States,*  8  Ct.  CI.,  38. 

§  220.  Petitioner  was  appointed  in  June,  1850,  assistant  marshal  to  take  the  seventh  census, 
and,  in  con.se  Xuence  of  an  unforeseen  calamity  (crevasses  of  the  Mississippi)  was  put  necessa- 
rily to  additional  labor  and  expense  in  order  to  complete  his  duties.  The  act  of  congress  of  May 
23,  1850,  prescribed  his  duties  and  his  compensation.  Held,  that  petitioner  could  not  claim  any 
other  compensation  than  that  allowed  by  the  act  of  1850.   Boyd  v.  United  States,*  Dev.,  34. 

§227.  An  Indian  agent,  who,  at  the  request  of  the  secretary  of  war,  performs  extra  services 
in  negotiating  a  treaty,  is  entitled  to  compensation  for  such  services  at  the  rate  that  is  allowed 
for  the  same  services  in  similar  cases.    United  States  t\  Duval,  Gilp.,  856. 

§  228.  The  services  of  the  chief  of  the  corps  of  engineers,  in  conducting  the  affairs  connected 
with  the  civil  works  of  internal  improvement  carried  on  by  the  United  States,  are  not  extra  of- 
ficial services  for  which  he  is  entitled  to  compensation  beyond  his  pay  as  chief  engineer." 
Gratiot  v.  United  States,  4  How.,  80. 

§  22  !>.  General  Gratiot,  chief  of  the  corps  of  engineers,  performed  certain  services  at  the  bu- 
reaus of  the  war  department,  which,  under  the  regulations  of  the  army,  his  predecessors  had 
performed  as  a  part  of  the  duties  of  the  chief  of  the  corps  of  engineers.  Held,  that  General 
Gratiot  could  charge  no  extra  compensation  for  said  services.     Ibid. 

§  230.  A  superintending  engineer,  acting  also  as  agent  of  fortifications  under  the  provisions 
of  the  sixty-seventh  article  of  the  general  regulations  of  the  army,  published  in  July,  1821, 
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granting  a  specific  compensation  for  such  sum,  was  allowed  the  proper  amount  by  the  govern- 
ment. He  also  claimed  a  commission  of  two  and  a  half  per  cent,  for  disbursing  a  part  of  some 
money  for  the  disbursing  of  which  he  had  been  paid  as  agent  of  fortifications,  and  for  collect- 
ing a  part  of  the  same  when  the  collections  consisted  of  stoppages  from  payments  to  be  made 
to  certain  persons,  and  for  sales  when  the  sales  were  of  property  bought  with  a  part  of  the 
time  money  referred  to  above  and  resold  for  the  same  account.  Held,  that  he  had  received 
the  compensation  allowed  by  law  for  services  rendered  as  agent  of  fortifications,  and  was  not 
entitled  to  pay  in  another  character  for  doing  the  same  things.    Ibid. 

§  231.  The  act  of  1886,  establishing  the  office  of  auditor  of  the  treasury  for  the  postoffice  de- 
partment, gives  no  authority  to  any  person  to  employ  the  messengers  in  said  office  to  perform 
extra  services ;  the  secretary  of  the  treasury  being  the  head  of  the  department  to  which  said 
office  is  attached,  and  having  the  exclusive  authority  to  appoint  the  clerks  and  messengers  of 
that  office,  is  the  proper  person  to  contract  for  extra  services  by  messengers  in  said  office. 
Cox  r.  United  States,*  Dev.,  82. 

§  232.  Where  an  assistant  messenger  and  a  laborer  employed  in  the  general  postoffice  de- 
partment, by  order  of  that  department  rendered  extra  services,  it  was  held  that  they  were  en- 
titled to  compensation  for  extra  services  rendered  prior  to  the  passage  of  the  act  of  March  8, 1889 ; 
that  for  extra  services  rendered  after  the  passage  of  said  act  they  were  entitled  to  no  compen- 
sation, it  being  expressly  forbidden  by  said  act.    White  v.  United  States,*  Dev.,  128. 

§  233.  A  clerk  in  the  interior  department  was  appointed  by  the  secretary  of  the  interior  the 
agent  of  that  department  to  prepare  for  it  a  report  of  the  London  Industrial  Exhibition,  and 
promised  his  expenses  and  a  reasonable  compensation.  During  all  the  time  the  agent  was 
attending  the  exhibition  and  preparing  his  report  he  was  paid  as  clerk  in  the  interior  de- 
partment, and  his  expenses  as  agent  to  the  exhibition  were  paid.  Held,  that  under  the  act  of 
congress  of  23d  of  August,  1842,  he  could  recover  no  extra  compensation  for  acting  as  agent  at 
the  exhibition  and  preparing  the  report.    Stanbury  v.  United  States,*  1  Ct.  CI.,  123. 

§  234.  A  navy  agent  will  be  reimbursed  his  actual  expenses  of  clerk  hire  where  there  is  no 
evidence  of  bad  faith  or  wanton  extravagance  in  the  expedition.  Armstrong  v.  United  States, 
Gilp.,  399. 

§  28*.  The  act  of  August  28,  1842,  is  applicable  to  the  United  States  secretary  of  legation 
to  Chili,  and  he  has,  therefore,  no  legal  demand  against  the  United  States  for  extra  services 
rendered  in  arranging  the  papers  and  records  of  the  office  of  legation  and  making  necessary  in- 
dexes therefor.    Holman  t\  United  States,*  Dev.,  151. 

£  233.  No  increase  of  pay  can  be  allowed  to  an  officer  of  the  United  States  for  the  perform- 
ance of  any  act  within  the  scope  of  his  employment  when  he  serves  for  a  fixed  compensation. 
So  it  was  held  that  the  district  attorney  for  the  southern  district  of  New  York  was  not  entitled 
to  extra  pay  for  prosecuting  prize  cases.    The  Anna,  Bl.  Pr.  Cas.,  837. 

$5  237.  The  house  of  representatives  by  resolution  (May  4,  1848)  directed  the  clerk  of  the 
house  to  have  prepared,  under  the  supervision  of  the  commissioner  of  the  general  land  office,  a 
map  of  the  public  lands  in  each  state.  The  first  clerk  in  the  general  land  office  performed 
these  services,  in  addition  to  the  duties  of  his  office,  under  the  expectation  of  additional  pay ; 
the  officers  who  employed  him,  and  under  whom  he  acted  as  clerk,  expected  him  to  receive  ad- 
ditional pay.  Held,  that  under  the  act  of  congress  of  the  23d  of  August,  1842,  he  could  not  be 
allowed  any  additional  pay.    Wilson  v.  United  States,*  1  Ct.  CI.,  206. 

§  238.  A  clerk  in  the  interior  department  at  Washington  was  engaged  by  the  secretary  of 
that  department  to  go  to  Europe  and  perform  certain  services,  the  secretary  agreeing  in  writing 
to  pay  him  a  reasonable  compensation.  The  clerk's  salary  having  been  paid  to  his  family 
during  his  absence,  the  secretary's  successor  refused  to  pay  the  additional  compensation.  Held, 
that  under  the  act  of  August,  1842,  declaring  that  no  officer  of  the  government,  drawing  a 
fixed  salary,  shall  receive  additional  compensation  for  any  service,  unless  it  is  authorized  by 
law  and  a  specific  appropriation  made  to  pay  it,  he  was  not  entitled  to  maintain  his  claim. 
Stansbury  v.  United  8tates,*  8  Wall.,  88. 

§  £33.  The  act  of  June  80, 1876,  chapter  159(19  Stat.,  65),  allowing  officers  of  the  United  States 
navy,  engaged  in  the  public  business  of  the  government,  mileage  at  the  rate  of  eight  cents  a 
mile  in  lieu  of  actual  expenses,  is  unequivocal,  and  applies  to  distance  traveled  by  sea  as  well 
as  by  land.    United  States  v.  Temple,*  15  Otto,  97* 

§  240.  The  case  of  a  clerk  employed  in  the  internal  revenue  department  on  account  of  tem- 
porary increase  of  business  caused  by  the  abolition  of  the  offices  of  assessor  and  assistant 
assessor  of  the  internal  revenue,  and  discharged  as  soon  as  the  stress  of  business  caused  by  the 
change  had  ceared  (such  abolition  of  offices  being  caused  by  act  of  congress  of  May,  1873),  does 
not  fall  within  the  provisions  of  the  joint  resolution  of  congress  of  June  28,  1874,  allowing  two 
months'  pay  "  to  such  clerks  as  shall  be  discharged  at  the  close  of  the  present  fiscal  year  .  . 
by  reason  of  the  reductions  made  necessary  by  the  legislation  of  the  present  session  of  con- 
United  States  v.  Murray,*  10  Otto,  536. 
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£  241.  A  captain  in  regular  Bervice,  having  been  brevetted  lieutenant-colonel,  claimed  an 
allowance  for  responsibility  and  care  of  clothing  as  a  captain,  and  also  during  the  same  period 
the  extra  compensation  of  a  lieutenant-colonel,  and  having  received  the  latter,  it  was  held 
the  former  must  be  disallowed.    United  States  v.  Freeman,*  1  Woodb.  &  M.,  45. 

§  242.  Under  the  act  of  June  30,  1834,  no  officer  of  the  army  performing  the  duties  of  an 
Indian  agent  shall  receive  any  other  compensation  than  his  actual  traveling  expenses.  Minis  t?. 
United  States,*  15  Pet.,  423. 

§  243.  Under  the  act  of  May,  1822,  section  15,  the  limitation  of  the  salary  of  a  deputy  col- 
lector to  $1,000  does  not  exclude  the  receipt  by  him  of  other  emoluments  for  other  services. 
United  States  v.  Morse,'*  8  Story,  87. 

§  244.  The  question  was  presented  whether  a  subordinate  officer  of  the  army,  claiming 
under  a  regulation  which  he  thinks  either  is  or  ought  to  be  in  force,  shall  obtain  emoluments 
from  the  government,  which  a  subsequent  orde>  from  his  superior,  duly  empowered  to  make 
such  order,  had  warned  him  he  was  not  entitled  to,  and  it  was  held  to  be  an  error  to  allow  such 
a  claim.    United  States  v.  Eliason,*  16  Pet.,  291. 

§  245.  The  act  of  congress  for  the  organization  of  the  territory  of  Minnesota  provides  that 
congress  shall  make  an  annual  appropriation  of  a  sufficient  sum  "  to  defray  the  expenses  of  the 
legislative  assembly,  the  printing  of  the  laws,  and  other  incidental  expenses."  This  appro- 
priation is  to  be  expended  by  the  secretary  of  the  territory.  Held,  that  the  claims  of  the 
.  secretary  for  seRvices  outside  of  his  duties  as  secretary,  and  within  the  designation  of 
"  expenses  of  the  legislative  assembly,  the  printing  of  laws,  or  other  incidental  expenses," 
should  be  allowed.    United  States  v.  Smith,  5  Am.  L.  Reg.,  268;  1  Bond,  68. 

§  246.  Though  by  the  act  for  the  organization  of  the  territory  of  Minnesota  it  is  made  the 
duty  of  the  secretary  of  the  treasury  to  make  estimates  of  the  expenses  to  be  defrayed  by 
congress,  yet  if  he  fails  to  make  the  estimates,  or  they  prove  too  small,  the  secretary  of  the 
territory,  whose  duty  it  is  to  disburse  the  money  under  said  act,  will  be  allowed  his  claims  of 
expenses  incurred  in  the  conduct  of  his  official  duty  coming  fairly  within  the  scope  and  in- 
tention of  the  act.    Ibid, 

§  247.  The  secretary  of  the  territory  of  Minnesota,  in  order  to  hasten  the  remittance  of  funds 
for  the  support  of  the  territorial  government,  made  a  trip  to  Washington.  Held,  that  he 
should  be  reimbursed  his  actual  expenses  if  the  jury  believed  that  the  public  interests  of  the 
territory  required  the  journey.    Ibid. 

§  248.  The  engineer  department  employed  a  surgeon,  and  petitioner,  an  officer  in  the  de- 
partment, paid  him.  The  surgeon  was  assistant  surgeon  in  the  navy.  Held,  that  the  act  of 
March  3,  1885,  did  not  prohibit  the  surgeon  from  receiving  pay  for  his  services  not  within  the 
line  of  his  duty,  from  third  persons,  and  that  petitioner  lawfully  paid  him,  and  was  entitled 
to  have  the  sum  so  paid  credited  to  him  by  the  United  States.  Chase  v.  United  States,*  Dev., 
19;  19  Law  Rep.,  88. 

IV.  Cases  in  which  the  United  States  are  Liable. 
Summary— .Revenue  cases,  §§  249,  250.—  Distinction  between  costs  and  fees,  %  250. 

§  249.  The  practice  heretofore  pursued,  of  allowing  officers  in  revenue  cases  to  retain  their 
fees  earned,  and  account  for  them  to  the  treasury,  is  not  changed  by  section  856,  United  States 
Be  vised  Statutes,  providing  that  "  the  fees  of  district  attorneys,  clerks  and  marshals,  .  .  . 
in  cases  xohere  the  United  States  is  liable  to  pay  the  same,  shall  be  paid  on  settling  their  ac- 
counts at  the  treasury ; "  this  section  applying  to  costs  incurred  by  the  United  States  in  unsuc- 
cessful suits,  and  for  services  for  which  no  fees  are  taxed,  not  to  fees  due  such  officers  out*  of 
collections  in  successful  suits.    In  re  United  States  v.  Cigars,  §  251. 

•  §  250.  In  suits  by  the  United  States  there  is  a  distinction  between  costs  to  which  the  success- 
ful party  is  entitled,  and  fees  which  belong  to  the  officer  rendering  services  in  a  cause ;  and  the 
act  of  July  18,  1866,  which  has  the  effect  of  requiring  costs  in  internal  revenue  cases  to  be  paid 
to  the  internal  revenue  department,  does  not  affect  officers,  fees  in  such  cases,  which  may 
still  be  retained  by  the  officers  and  accounted  for  to  the  treasury.    Ibid. 

[Notes.— See  §252.] 

IN  RE  UNITED  STATES  v.  CIGARS. 
(District  Court  for  Pennsylvania:  2  Federal  Reporter,  494-197.    1880.) 

Opinion  by  Butler,  J. 

Statement  of  Facts. —  This  motion  contemplates  a  change  of  practice  re- 
specting the  officers'  fees  in  revenue  cases.    Heretofore,  the  fees,  in  these  as 
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in  other  cases,  have  been  retained  by  the  officers  when  collected  and  received, 
and  accounted  for  in  their  semi-annual  returns.  Now,  it  is  claimed  that  the 
amount  should  be  paid  over  to  the  internal  revenue  department,  through  the 
collector,  and  the  officers  look  to  the  treasury  for  its  return. 

That  the  practice  heretofore  pursued  conformed  to  the  law,  as  it  existed 
prior  to  the  act  of  June  30,  1864,  re-enacted  July  13,  1866  (R.  S.,  §  3216),  is 
not,  I  believe,  open  to  doubt.  The  act  of  February  26,  1853  (R.  S.,  §§  823, 
828,  839,  842),  prescribes  what  fees  shall  be  allowed  to  the  clerk,  district  at- 
torney, and  other  officers;  and  sections  839,  842  and  844  show,  with  great 
distinctness,  that  these  fees  are  to  be  retained  by  the  officers,  when  received, 
until  the  limit  fixed  as  the  maximum  of  their  compensation  is  exceeded.  Each 
one  of  these  sections  839,  842  and  844  recognizes  this  right  to  retain  in  plain 
terms,  the  last  declaring  "  that  every  district  attorney,  clerk  and  marshal  shall, 
at  the  time  of  making  his  half-yearly  return  to  the  attorney-general,  pay  into 
the  treasury  .  .  .  any  surplus  of  the  fees  and  emoluments  of  his  office, 
which  said  return  shows  to  exist,  over  and  above  the  compensation  and  allow- 
ances authorized  by  law  to  be  retained  by  him." 

§  251.  Rule  as  to  fees  of  district  attorneys,  clerks,  etc.,  in  cases  in  yyhich 
the  United  Stales  are  liable  for  them,  and  where  they  are  not 

Section  856  provides  that  "  the  fees  of  district  attorneys,  clerks  and  marshals, 
.  .  .  in  cases  where  the  United  States  are  liable  to  pay  the  same,  shall  be  paid 
on  settling  their  accounts  at  the  treasury."  And  on  this  language,  and  that 
of  the  act  of  July  13,'  1866  (R.  S.,  3216),  the  argument  in  support  of  the  mo- 
tion is  based.  The  "  cases  where  the  United  States  are  liable  to  pay"  (referred  to 
in  section  856)  are  not,  however,  suits  in  which  the  fees  are  collected  from 
its  antagonists;  but  others,  in  which  it  is  an  unsuccessful  party,  and,  also, 
where  services  are  required  (such  as  the  act  specifies)  for  which  no  fees  are 
taxed  to  the  defendant.  Where  the  United  States  is  successful,  and  the  fees 
are  recovered  from  the  defendant,  it  is  not  liable  to  pay,  and  the  case  does  not 
fall  within  this  section.  This  construction  is  reasonable,  and  conforms  to  the 
language  employed ;  while  any  other  would  brUig  the  section  into  conflict,  not 
only  with  the  several  sections  before  referred  to  (which  provide,  as  has  been 
seen,  for  the  officers'  retention  of  their  fees),  but  also  with  the  section  immedi- 
ately following  it  (section  857),  which  directs  that  "  the  fees  and  compensation  of 
officers,  and  persons  hereinbefore  mentioned,  except  those  which  are  directed 
to  be  paid  out  of  the  treasury,  shall  be  recovered  in  like  manner  as  fees  of  the 
officers  of  the  states,  respectively,  for  like  services  are  recovered." 

The  distinction  in  the  mind  of  the  draughtsman  of  the  act,  which,  without 
this  section,  would  have  been  plain,  is  thus  put  beyond  doubt.  The  fees,  other 
than  those  which  are  to  be  paid  out  of  the  treasury,  are  those  which  are  taxed 
and  collected  in  suits;  and  these  are  to  be  recovered  as  like  fees  are  recovered 
by  similar  officers  of  the  state.  In  Pennsylvania  such  fees  are  recovered  by 
taxation  and  execution,  if  not  voluntarily  paid ;  and  when  recovered  belong 
exclusively  to  the  officer.  The  plaintiff  in  whose  suit  they  are  collected  has 
no  claim  upon,  nor  responsibility  respecting,  them.  Beale  v.  The  Common- 
wealth, 7  Watts,  186.  In  this  case  Chief  Justice  Gibson  says:  "  He  who  or- 
ders the  service  is  also  liable  on  an  implied  contract.  Down  to  the  receipt  of 
them  (the  fees)  by  the  sheriff  he  certainly  is;  but  it  cannot  be  doubted  that 
payment  to  the  agent  of  the  creditor,  by  the  debtor  ultimately  liable,  dis- 
charges the  collateral  liability  of  the  intermediate  one.  If  the  money  be  lost 
in  the  sheriffs  hands  it  is  lost  to  him  whose  property  it  was  at  the  time;  for 
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a  loss  which  would  not  have  happened  without  some  degree  of  negligence 
must  be  borne  by  him  whose  inattention  occasioned  it,  and  it  is  the  business 
of  the  officer  to  see  that  the  sheriff  pay  over  his  fees." 

The  act  of  July  13, 1866,  which  provides  "  that  all  judgments  and  moneys 
recovered  or  received  for  taxes,  costs,  forfeitures  and  penalties  shall  be  paid 
to  collectors  as  internal  taxes  are  required  to  be  paid,"  effects  no  change  in 
the  existing  law,  except  to  require  the  costs,  which  bdonq  to  the  government,  to 
be  paid  into  a  different  department  in  internal  revenue  cases.  These  costs  con- 
sist in  expenditures  made  by  it  during  the  progress  of  suits,  and  taxed  to  and 
recovered  from  defendants  on  its  account,  and  this,  manifestly,  was  its  only 
purpose.  It  does  not  require  the  officers'  fees  to  be  thus  paid  over,  and  no 
proper  object  is  discoverable  for  such  a  requirement.  The  fees  belong  to  the 
officers  as  the  emoluments  of  their  office3.  Conceding  that  congress  might  re- 
quire the  payment,  and  send  the  officers  to  another  department  to  recover 
them  back,  such  a  purpose  will  not  be  attributed  to  the  statute  in  the  absence 
of  plain  terms  to  that  effect. 

This  interpretation  gives  full  force  to  the  language  of  the  statute,  and,  I 
have  no  doubt,  to  its  purpose.  The  distinction  between  costs  to  which  a  successful 
party  is  entitled,  &n&  fees  belonging  to  an  officer,  is  well  understood  by  the 
profession,  and  is  judicially  stated  by  th3  court  in  Messer  v.  Good,  1  S.  &  R.,  2±8, 
and  again  in  Beale  v.  The  Commonwealth,  before  cited.  In  the  former  case 
the  court  says:  "  Costs  are  an  allowance  to  a  party  for  expenses  incurred  in 
conducting  his  suit;  fees  are  a  compensation  to  an  officer  for  services  rendered 
in  the  progress  of  the  cause."  The  act  of  1866,  manifestly,  recognizes  this 
distinction,  and  was  not  intended  to  afifect  the  officers  referred  to,  by  taking 
possession  of  their  fees,  but  simply  to  turn  the  money  coming  to  the  govern- 
ment, in  the  form  of  costs,  from  revenue  cases,  into  another  department,  more 
appropriate  for  its  reception. 

The  entire  amount  collected  in  the  cases  referred  to  has  been  paid  into 
court;  and  we  regard  this  as  a  proper  practice,  as  it  affords  all  persons  inter- 
ested an  opportunity  of  contesting  the  officers'  claims.  The  motion  is  there- 
fore denied. 

MoKennak,  J.,  concurred. 

§  252.  The  district  attorney  claimed  an  item  of  $8.88  as  being  taxable  and  payable  to  him 
under  the  provisions  of  section  11  of  the  act  of  March  3, 1863  ( 12  U.  S.  Stat,  at  Large),  which  gives 
him  "  two  per  centum  upon  all  moneys  collected  or  realized  in  any  suit  or  proceeding  arising 
under  the  revenue  laws"  conducted  by  him,  in  which  the  United  States  is  a  party ;  the  clerk's 
claim  was  one  for  $4.44,  under  the  act  of  February  26,  1853,  giving  him  one  per  centum  "  for 
receiving,  keeping,  and  paying  out  money,"  etc.  Held,  that  the  act  of  June  23,  1874,  provid- 
ing that  all  provisions  of  law  under  which  "moieties  of  any  fines,  penalties  or  forfeitures 
under  the  customs  revenue  laws,  .  .  .  or  commission  thereon,  are  paid  to  informers,  .  .  . 
or  other  officers  of  the  United  States,"  are  repealed,  did  not  afifect  the  right  of  either  the 
district  attorney  of  clerk  to  their  fees.    United  States  v.  One  Horse,*  7  Ben.,  405. 
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Y.  United  States  Marshals. 

Sotocaby — Settlement  of  claim  without  sale  of  property,  §§  253-255.—  Levy  of  execution;  com- 
promise,^ 256.— Arrest;  state  laws,  §  257.— Mileage,  §§  258,  260-203,  268,  269.— Attend- 
ing examinations  before  commissioners,  §  250. —  Arrest  of  person  not  named  in  warrant, 
§  264. —  Arrest  of  proper  person  under  wrong  name,  §  265. —  Arrest  beyond  jurisdiction  of 
court,  §  266. —  Charge  for  time  in  endeavoring  to  make  an  arrest,  §  207. —  Caution  as  to 
appointment  of  special  bailiffs,  §  270. —  What  a  proper  service  of  warrant  of  arrest, 
$§  271,  273.—  Arrest  after  a  bond  has  been  given,  §§  272,  274.—  Failure  to  take  prisoner 
into  custody,  §§  271,  273.—  Rule  as  to  allowance  of  guards,  §§  275,  276. 

§  253.  The  act  of  congress  providing  that  in  case  of  an  action  in  rem  or  a  libel  in  admiralty 
the  marshal  shall  be  entitled  to  a  commission  of  one  per  cent,  on  the  first  $500  of  the  claim  or 
decree,  and  one  half  of  one  per  cent,  on  the  excess  over  $500,  in  all  cases  in  which  the  debt  or 
claim  was  settled  by  the  parties  without  sale  of  the  property,  was  not  intended  to  apply  to 
claims  settled  without  sale  of  the  property  and  without  the  appearance  of  any  claimant  in 
court;  the  law  contemplates  the  presence  of  both  parties  in  court  and  progress  of  litigation 
abort  of  sale  under  final  decree,  and  is  only  meant  to  prevent  the  parties  from  depriving  the 
marshal  of  his  just  compensation  for  the  custody  of  the  res  and  responsibility  assumed  by  a 
compromise  before  sale  under  final  decree  or  a  salo  under  an  interlocutory  order  of  court.  Bone 
r.  The  Steamer  Norma,  §  277. 

§  254.  A  seizure  was  made  under  admiralty  process,  by  a  marshal,  of  a  vessel  libeled,  to  re- 
cover salvage  services.  Afterwards  the  property  was  released  on  stipulation,  the  claim  com- 
promised, the  suit  withdrawn  previous  to  any  decree,  and  a  certain  sum  received  by  libelants 
by  way  of  compromise.  It  was  held  that  the  marshal  was  entitled  to  his  commission  on  the 
sum  thus  received  by  libelants  under  the  provision  of  section  829  of  the  Revised  Statutes,  al- 
lowing the  marshal  a  commission  on  the  amount  of  the  claim  or  decree,  when  the  debt  or 
claim  in  admiralty  is  settled  by  the  parties  without  a  sale  of  the  property.  The  Clintoniav 
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£  255.  An  attachment  on  the  filing  of  a  libel  in  admiralty  was  issued  to  and  served  by  A.,  a 
marshal,  against  a  vessel,  which  was  immediately  discharged  from  seizure  and  custody  of  A., 
by  being  bonded  under  a  stipulation  for  value,  before  decree ;  subsequently,  and  before  decree 
entered,  B.  became  marshal ;  after  final  decree  the  sum  was  paid  into  the  registry  without  any 
execution  or  sale  of  the  property ;  held,  that  as  under  the  provisions  of  the  fee-bill  act  of  Feb- 
ruary, 1853  (10  U.  S.  Stat,  at  Large,  101),  a  commission  is  given  to  the  marshal  who  attached 
or  libeled  the  property  in  case  the  debt  or  claim  is  settled  by  the  parties  without  a  sale  of  the 
property,  A.,  the  marshal  serving  the  attachment,  was  entitled  to  the  fee.  The  Steamship 
Russia,  g§  279-80. 

$  25ft.  Execution  was  issued  against  the  defendants  for  one  sum,  but  subsequently  a  com- 
promise for  a  much  less  amount  was  accepted  by  the  secretary  of  the  treasury.  Held,  the 
marshal  should  be  allowed  poundage  on  the  entire  sum  for  which  the  execution  was  issued. 
United  States  v.  Haas.  §§  281-82. 

§  257.  By  section  829,  Revised  Statutes  United  States,  the  fees  and  poundage,  for  serving  ex- 
ecution, of  the  United  States  marshal  are  assimilated  to  those  allowed  to  the  sheriffs  of  the 
state  for  like  services;  so,  where  the  marshal  made  an  arrest  in  the  county  of  New  York,  but 
charged  the  highest  rate  allowed  in  other  counties,  it  was  held  that  the  fee  should  be  the  same 
as  that  of  the  sheriff  of  the  county  in  which  the  services  are  performed.    Ibid. 

£  258.  Under  section  829  of  the  Revised  Statutes,  allowing  the  marshal  mileage  "  from  the 
place  where  the  process  is  returned  to  the  place  of  service,"  the  word  "returned  "  is  to  be  so 
construed  as  to  indicate  the  identical  place  from  which  the  process  issues.  So  in  a  case  in 
which  a  commissioner  at  A.,  having  directed  the  arrest  of  a  person  at  B.,  and  the  return  of  the 
warrant  before  another  commissioner  at  C,  it  was  decided  that  the  marshal  could  charge  mile- 
age for  the  distance  between  A.  and  B.,  and  that  the  commissioner  could  not,  by  directing  the 
return  of  the  warrant  to  C,  limit  his  mileage  to  the  distance  between  B.  and  C.  In  re  Crit- 
tenden, £§  283-99. 

g  259.  A  marshal  may  charge  a  fee  for  attending,  by  special  bailiff,  examinations  before  a 
commissioner,  and  bringing  in,  guarding  and  returning  prisoners  charged  with  crime.     Ibid. 

§  200.  A  marshal  is  entitled,  under  section  829  of  the  Revised  Statutes,  to  charge  mileage  for 
serving  each  individual  warrant  delivered  into  his  hands,  though  two  or  more  of  them  are  placed 
in  his  hands  at  the  same  time,  and  are  in  favor  of  or  against  the  same  parties,  who  reside  at  the 
fame  place.  The  only  restriction  is  in  case  more  than  two  writs  of  any  kind  are  required  to  be 
served  in  behalf  of  the  same  party  on  the  same  person,  to  be  'served  at  the  same  time.  In  such 
caw  he  can  charge  mileage  for  two  writs  only.  Ibid. 
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§  201.  When,  under  the  provision  of  section  829  of  the  Revised  Statutes,  allowing  actual  ex- 
penses in  lieu  of  mileage,  a  marshal  elects  to  take  actual  expenses,  the  items  must  be  sworn  to 
by  the  marshal,  if  incurred  personally,  by  the  deputies  incurring  them,  if  incurred  by  proxy; 
and  if  proof  by  affidavit  is  allowable,  the  affidavit  should  refer  to  the  charges  specifically,  and 
if  practicable  be  accompanied  by  vouchers.    Ibid. 

%  262.  Under  the  statute  allowing  ten  cents  a  mile  to  the  marshal  (or  his  bailiffs)  for  the 
transportation  of  criminals,  and  ten  cents  for  each  prisoner  and  necessary  guard,  it  must 
clearly  appear  to  the  court  that  the  guard  was  necessary.  So  held  in  a  case  in  which  three 
bailiffs  arrested  three  prisoners,  and  each  bailiff  procured  himself  a  guard,  the  item  of  expense 
for  guards  being  in  this  instance  rejected.    Ibid. 

§  SOS.  In  a  case  in  which  persons  whose  mileage  was  paid  as  witnesses  by  the  United  States 
were  employed  as  guards  by  the  marshal,  it  was  held  that  the  marshal  might  nevertheless 
under  the  statute  charge  ten  cents  a  mile  for  their  mileage.    Ibid. 

§  204.  The  marshal  cannot  charge  a  fee  arising  out  of  the  arrest  of  a  person  not  called  for 
in  the  warrant,  though  the  mistake  was  an  honest  one.    Ibid. 

$265.  In  a  case  in  which  the  person  arrested  was  actually  the  party  desired,  but  there  was 
a  misnomer  in  the  warrant  which  gave  his  name  as  Buck  Gallagher,  while  his  name  was  in 
fact  John  Gallagher,  it  was  held  that  the  marshal  might  charge  his  fees  for  such  arrest.    Ibid. 

§  260.  An  arrest  made  beyond  the  jurisdiction  of  the  warrant,  though  in  good  faith,  is  illegal, 
and  the  marshal  is  not  entitled  to  fees.    Ibid. 

§  207.  A  marshal  charged  in  his  bill  an  item  for  eight  days  expended  by  his  deputy  in  en- 
deavoring to  make  an  arrest,  such  item  not  being  sworn  to  by  such  deputy,  but  merely  verified 
by  the  affidavit  of  the  general  deputy  in  whose  hands  the  bill  was  found,  to  the  effect  that  the 
whole  account  was  correct ;  held,  that  as  it  did  not  appear  by  the  path  of  the  deputy  making 
the  endeavor  what  circumstances  justified  the  expenditure  of  so  much  time  not  obviously 
necessary,  nor  what  endeavors  were  made  by  him,  nor  why  the  arrest  was  not  made  sooner,  the 
court  would  fix  two  days'  time  as  a  reasonable  time  for  making  the  arrest,  and  reduce  the  item 
accordingly.    Ibid. 

§  208.  In  charging  mileage  for  transportation,  the  charges  should  be  by  the  usual  route,  not 
by  the  most  convenient  one.    Ibid. 

§  209.  Section  829  of  the  Revised  Statutes  provides  for  mileage  "from  the  place  where  the 
process  is  returned  to  the  place  of  service."  Section  7  of  the  act  of  1875  especially  provides 
against  "any  allowance  for  mileage  or  travel  not  actually  and  necessarily  performed. n  The 
intent  of  this  latter  act  was  not  to  increase  but  reduce  mileage.  So  held  in  a  case  in  which  a 
warrant  was  issued  at  Louisville,  returnable  at  that  place,  for  the  arrest  of  a  person  at  Lexing- 
ton. The  marshal  went  from  Louisville  to  Lexington,  and  not  finding  the  prisoner  there, 
followed  him  to  Mt.  Sterling,  from  there  to  Paris  (in  Kentucky),  and  from  there  back  to 
Lexington,  where  he  arrested  him.  In  this  case  it  was  held  that  section  829  furnished  the  rule 
of  computation  of  mileage,  the  mileage  thus  allowed  being  the  distance  from  Louisville  to 
Lexington ;  and  that  the  act  of  1875,  providing  for  mileage  actually  and  necessarily  traveled, 
being  intended  to  reduce,  not  to  increase,  mileage,  could  not  govern  in  this  case,  in  which,  if 
applied,  it  might  have  the  effect  of  increasing  the  mileage  to  the  circuit  made  in  this  case  by 
the  marshal.    Ibid. 

§  270.  The  careless  and  unrestricted  appointment  of  special  bailiffs  by  United  States  deputy 
marshals  condemned.    Ibid. 

§  271.  The  marshal  cannot  charge  fees  for  the  service  of  a  warrant,  when  it  appears  that  the 
deputy  marshal  read  the  warrant  to  the  prisoner,  who  at  once  submitted  to  its  authority,  and 
then  allowed  him  to  depart  upon  promising  his  attendance  at  a  day  named ;  due  service  con- 
sists both  in  arrest  and  custody.    United  States  v.  Ebbs,  §§  800-800. 

§  272.  A  bond  taken  by  a  commissioner  for  the  appearance  of  a  third  person,  therein  named, 
before  him,  while  such  person  is  still  evading  the  force  of  a  warrant  out  against  him,  acts  as 
a  supersedeas  of  the  warrant,  and  the  marshal  cannot  charge  fees  for  arresting  the  prisoner 
on  the  warrant  superseded,  the  bond  having  been  rejected  by  the  commissioner  after  its 
acceptance,  and  an  arrest  on  the  old  warrant  ordered.    Ibid. 

§  273.  A  deputy  marshal  who,  upon  making  an  arrest,  voluntarily  allows  the  prisoner  to  de- 
part from  custody  upon  his  promise  to  appear  at  the  day  required,  cannot  charge  for  the  time 
and  expense  of  subsequently  recapturing  him,  upon  his  failure  to  appear  according  to  his 
promise.    Ibid. 

§  274.  A  marshal  cannot  charge  for  the  guarding  of  a  prisoner,  who  was  arrested  upon  the 
verbal  order  of  the  commissioner  directing  his  arrest  on  a  warrant  which  had  been  superseded 
by  the  acceptance  on  the  part  of  the  commissioner  of  a  bond  from  third  persons  for  the  pris- 
oner's appearance,  the  verbal  order  to  arrest  on  the  superseded  warrant  being  illegal,*and  the 
prisoner,  up  to  the  time  of  hearing,  being  in  the  constructive  custody  of  the  court  and  in  the 
keep  and  guard  of  his  sureties.    Ibid. 
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§  275.  The  rule  of  this  court,  authorizing  the  commissioner  to  judge  of  tty  necessity  of  a 
guard  for  the  marshal  to  aid  in  the  custody  of  a  prisoner  before  the  court  under  arrest,  is  set 
aside.     The  marshal  alone  is  the  proper  judge.     Ibid, 

§  276.  The  marshal  is  entitled  to  fees  for  guarding  a  prisoner,  put  into  his  hands  for  custody 
by  order  of  the  commissioner  till  sufficient  bail  be  given  for  an  appearance  at  court  to  answer 
an  indictment,  though  his  presence  at  the  commissioners'  court  be  not  required  by  law ;  and 
he  may  charge  for  the  entire  time  he  holds  him  in  custody,  as  nothing  but  obvious  necessity  or 
a  written  mittimus  will  justify  the  marshal  in  committing  him  to  jaiL    Ibid. 

[Nonas.—  See  §§  307-376.] 

BONE  v.  THE  STEAMER  NORMA. 
(District  Court  for  Louisiana:  Newberry,  533-535.    1850,) 

Opinion  by  MoCalbb,  J. 

Statement  of  Facts. —  The  claim  for  salvage  compensation  in  this  case  has 
been  settled  without  a  sale  of  the  property  libeted,  and  before  any  claimant 
thereof  appeared  in  court.  A  rule  has  been  taken  on  behalf  of  the  United 
States  marshal,  upon  the  libelant,  to  show  cause  why  a  commission  of  one  per 
cent,  on  the  first  $500  of  said  claim,  and  one-half  of  one  per  cent,  on  the  resi- 
due thereof,  should  not  be  paid  to  him  (the  United  States  marshal),  in  conform 
mity  to  the  act  of  congress,  approved  February  26,  1853,  entitled  "  An  act  to 
regulate  the  fees  and  costs  to  be  allowed  clerks,  marshals  and  attorneys  of  the 
circuit  and  district  courts  of  the  United  States,  and  for  other  purposes."  The 
provision  of  the  first  section,  upon  which  his  claim  for  commissions  is 
founded,  is  as  follows:  "  For  serving  an  attachment  in  rem  or  a  libel  in  ad- 
miralty, $2;  and  the  necessary  expenses  of  keeping  boats,  vessels  or  other 
property,  attached  or  libeled  in  admiralty,  not  exceeding  $2.50  per  day;  and 
in  case  the  debt  or  claim  shall  be  settled  by  the  parties  without  a  sale  of  the 
property,  the  marshal  shall  be  entitled  to  a  commission  of  one  per  cent,  on  the 
first  $500  of  the  claim  or  decree,  and  one-half  of  one  per  cent,  on  the  excess 
over  $500;  provided,  that  in  case  the  value  of  the  property  shall  be  less  than 
the  claim,  then  and  in  such  case  such  commission  shall  be  allowed  only  on  the 
appraised  value  thereof." 

§  277.  Statute  on  allowance  of  fees  to  marshals  construed. 

It  is  admitted  that  the  marshal  has  received  his  fees  for  serving  the  usual 
process  upon  the  property,  and  for  the  custody  thereof.  For  services  actually 
rendered,  therefore,  he  has  been  duly  compensated ;  and  the  question  now  to 
be  determined  is,  can  he,  in  conformity  to  the  provisions  of  the  act  referred 
to,  be  paid  a  commission  on  the  amount  of  libelant's  claim?  If  he  can,  upon 
the  grounds  contended  for  by  his  counsel,  then  it  must  be  given  to  him  as  a 
mere  gratuity.  Is  the  law  to  receive  such  a  construction  as  would  be  posi- 
tively unjust  in  principle,  and  render  it  oppressive  in  its  operation  upon  suit* 
org  who  claim  the  aid  of  the  court  in  the  assertion  of  their  rights}  The  lan- 
guage of  the  law  is  certainly  not  free  from  difficulty.  But  it  can  hardly  be 
supposed  that  th,e  lawgiver  intended  that  an  officer  of  the  court  should  be  gra- 
tuitously compensated  at  the  expense  of  a  litigant.  In  this  case  it  is  not  pre- 
tended that  any  services  have  been  rendered,  to  entitle  him  to  be  paid  the 
commission  demanded.  The  law,  I  think,  contemplated  the  presence  of  both 
the  parties  litigant  in  court,  and  the  whole  progress  of  the  litigation  short  of 
the  sale  under  the  final  decree,  or  it  contemplated  the  possession  of  the  prop- 
erty by  the  marshal,  and  the  usual  proceedings  by  advertisement,  etc.,  under 
an  interlocutory  order  of  sale  without  the  sale  itself.  It  intended  to  provide  an 
adequate  compensation  to  the  marshal  for  the  trouble  and  responsibility  he  as- 
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sumcs  up  to  Ahe  moment  of  sale,  and  to  put  it  out  of  the  power  of  litigants  to 
deprive  him  of  such  compensation  for  the  trouble  and  responsibility  thus 
assumed,  by  a  compromise  or  settlement  before  a  sale  under  a  final  decree,  or 
a  sale  under  an  interlocutory  order  of  court.  This,  in  my  judgment,  is  the  only 
fair  and  rational  interpretation  to  be  given  to  the  provision  of  the  act  of  con- 
gress referred  to.    It  is  therefore  ordered  that  the  rule  be  discharged. 

THE  CLINTONIA. 
(District  Court  for  Louisiana:  11  Federal  Reporter,  740-743.    1882.) 

Opinion  by  Billings,  J. 

Statement  of  Facts. —  The  matter  here  presented  is  on  an  appeal  from  the 
taxation  of  costs  for  the  marshal  by  the  clerk  under  that  subdivision  of  sec- 
tion 829  of  the  Ee vised  Staffites  which  provides:  "When  the  debt  or  claim 
in  admiralty  is  settled  by  the  parties  without  a  sale  of  the'property,  the  mar- 
shal shall  be  entitled  to  a  commission  of  one  per  centum  on  the  first  $500  of 
the  claim  or  decree,  and  one-half  of  one  per  centum  on  the  excess  of  any  sum 
thereof  over  $500;  provided,  tliat  when  the  value  of  the  property  is  less 
than  the  claim,  such  commission  shall  be  allowed  only  on  the  appraised  value 
thereof."  In  this  case  a  libel  was  filed  to  recover  for  salvage  service.  There 
was  a  seizure  by  the  marshal  under  admiralty  process,  and  the  property  was 
released  on  stipulation,  when  the  claim  was  compromised,  and  the  suit  with- 
drawn previous  to  any  decree,  and  it  is  admitted  that  the  libelants  received 
by  way  of  such  compromise  the  sum  of  $25,000.  Upon  this  sum  the  marshal 
claimed  commissions,  the  clerk  rejected  the  claim,  and  the  marshal  has  ap- 
pealed. The  preceding  subdivision  establishes  a  fee  not  to  exceed  $2.50  per 
diem  for  the  necessary  expenses  of  keeping  boats,  etc.,  attached  or  libeled  in 
admiralty,  and  the  following  subdivision  fixes  the  commissions  of  the  mar- 
shal for  sale  of  vessels  and  6ther  property  under  admiralty  process,  or  under 
the  order  of  a  court  of  admiralty. 

§  278.   Fees  of  marshal  on  a  seizure  under  admiralty  process,  release  on* 
stipulation,  and  a  compromise  of  the  claim. 

It  will  be  seen,  therefore,  that  the  expenses  for  keeping  property  libeled, 
and  the  fee  for  the  sale  of  the  libeled  property,  are  provided  for  by  these 
two  juxta-placed  subdivisions,  and  that  congress  intended  to  provide  a  third 
compensation,  namely,  a  commission  in  case  of  settlement  without  a  sale.  In 
the  case  of  Steamer  Norma,  Newb.,  533  (§277,  supra),  my  predecessor  refused 
to  tax  this  commission  for  the  marshal  on  the  ground  that  there  had  been  no 
substantial  service,  and  therefore  it  would  have  been  a  mere  gratuity.  In  my 
opinion  courts  must  not  attempt  to  assess  the  compensation  of  officers  under 
the  fee  bill  by  a  determination  of  what  had  been  earned  Nin  that  particular 
case.  Necessarily  the  fees  can  be  established  only  by  classifying  the  various 
services  of  the  officers,  and  fixing  the  fees  for  the  services  as  thus  classified; 
the  classification  being  arrived  at  so  as,  in  the  opinion  of  congress,  to  provide 
upon  the  whole  adequate  and  proper  compensation.  Undoubtedly  such  a 
systemized  regulation  of  fees  will  give  more  fees  in  some  cases  than  will  have 
been  earned ;  but,  on  the  other  hand,  in  the  same  case  often  much  service  is 
demanded  and  little  compensation  allowed.  It  is  the  duty  of  the  courts 
simply  to  see  into  what  class  the  service  in  question  falls,  and  then  to  award 
the  fee  or  commission  which  acts  of  that  class  are  entitled  to. 

For  the  service  and  responsibility  of  the  marshal  in  case  of  a  seizure  and 
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settlement  of  the  claim,  congress  has  said  there  shall  be  this  commission. 
Here  is  a  class  established.  The  case  here  presented  falls  within  that  class, 
and  the  officer  must  receive  the  corresponding  fee.  This  is  the  view  of  Judge 
Blatchford  in  The  Russia,  5  Ben.,  84  (§§  279-80,  infra),  and  of  Judge  Bene- 
dict in  The  City  of  Washington,  13  Blatch.,  410,  and  they  are  well-supported 
views.  But  it  is  urged  for  the  libelants  in  this  case  that  there  had  been  no 
decree,  and  therefore  there  could  be  no  assessment  of  commission.  The  an- 
swer to  that  argument  is  that  the  statute  says  the  commission  shall  be  allowed 
upon  the  "  claim  or  debt,"  and  shall  be  at  such  a  per  centum  "  of  the  claim 
or  decree."  The  meaning  clearly  is  that  the  decree  shall  determine  the 
amount,  if  there  has  been  a  decree  arrived  at  and  it  does  not  exceed  the  value 
of  the  property ;  but  if  the  settlement  has  been  effected  before  the  cause  had 
ripened  to  a  decree,  then  the  sum  realized  or  paid  is  the  basis  of  the  commis- 
sions. The  adjudications  with  reference  to  the  fees  of  sheriffs  and  marshals, 
in  cases  of  levies  under  executions  and  settlements  by  payment  to  plaintiffs, 
are  in  point. 

In  Swan  v.  Ringgold,  4  Cr.  C.  C,  246,  the  language  of  the  statute  being, 
"  the  sheriff  or  marshal  should  have  a  commission  if  the  property  be  actually 
sold  or  the  debt  paid,"  the  court  says:  "  If  the  act  gives  the  whole  commis- 
sion when  the  whole  debt  is  paid,  the  equity  of  the  act  would  give  part  of  the 
commission  when  part  of  the  debt  is  paid;  that  is,  pro  rata"  In  Hildreth  v. 
Ellise,  Caines,  194,  where  the  law  regulating  sheriffs'  fees  gave,  "for  securing 
an  execution  for  $250,  two  cents  and  four  mills  per  dollar,  and  for  each  dollar 
more  one  cent  and  two  mills,  with  a  limitation  that  'poundage' should  be 
taken  only  for  the  sum  levied,"  the  court  said : 

"Whenever  the  plaintiff  interposes  and  a  compromise  takes  place,  he  [the 
sheriff]  is  entitled  to  a  poundage  on  the  sum  realized  by  the  plaintiff,  or  that 
might  have  been  collected  on  the  property  levied  on.  Cases  no 

doubt  may  be  supposed  where  the  sheriff  will  receive  more  than  a  valuable 
consideration  for  his  services;  but  we  think  much  less  injustice  will  be  done 
by  adopting  the  rule  we  have  laid  down,  than  to  say  the  sheriff  shall  be  de- 
prived of  all  his  poundage  whenever  a  compromise  takes  place."  See,  also, 
Alchin  v.  Wells,  5  Durn.  &  East,  470. 

Applying  the  statute  to  this  case,  the  claim  is  the  amount  received  by  the 
libelant  in  settlement  or  compromise  of  the  same.  That  amount  being 
$25,000,  the  marshal  is  entitled  to  a  commission  of  $127.50,  which  amount 
the  clerk  is  directed  to  tax. 

THE  STEAMSHIP  RUSSIA. 
(District  Court  for  New  York:  5  Benedict,  84-88.    1871.) 

Opinion  by  Blatchfobd,  J. 

Statement  of  Facts. —  In  this  case,  after  a  final  decree  for  the  libelant  for 
the  sum  of  $148,700,  that  sum  was  paid  into  the  registry  of  the  court  by  the 
claimants,  without  an  execution  having  been  issued,  and  without  a  sale  of  any 
property  having  taken  place  under  the  decree.  The  present  marshal  of  the 
United  States  for  this  district  was  not  marshal  thereof  when  the  attachment 
on  the  filing  of  the  libel  was  issued.  Such  attachment  was  issued  to  and 
served  by  Francis  C.  Barlow,  Esquire,  who  was  at  the  time  marshal  of  this 
district.  The  vessel  was  almost  immediately  discharged  from  seizure  and 
from  the  custody  of  Mr.  Barlow,  as  marshal,  by  having  been  bonded  under  a 
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stipulation  for  value,  before  decree.  On  this  state  of  facts,  Mr.  Barlow  pre- 
sented for  taxation  to  the  clerk,  as  a  charge  against  the  claimants,  a  bill  for 
commissions  as  due  to  him  on  the  $148,700,  amounting  to  $746,  being  one  per 
cent,  on  the  first  $500  of  the  decree,  and  one-half  of  one  per  cent,  on  the  ex- 
cess over  $500,  namely,  on  $148,200.  The  clerk  declined  to  tax  the  item,  on 
the  ground  that,  as  the  vessel  had  been  discharged  from  the  custody  of  the 
marshal  prior  to  the  entry  of  the  decree,  and  as  the  decree  had  been  paid  by 
the  claimants,  the  commissions  could  not  be  allowed  to  Mr.  Barlow.  From 
this  decision  Mr.  Barlow  has  appealed  to  this  court.  It  is  stated  that  the 
present  marshal,  who  was  marshal  when  the  decree  was  entered  and  paid, 
makes  no  claim  for  any  commissions  on  the  amount  paid  thereunder. 

§  279,  The  payment  of  the  amount  decreed  into  the  registry  of  the  court  is  a 
"  settlement  of  the  claim,"  and  the  marshal  is  entitled  to  the  commissions  pre- 
scribed by  the  fee  bill. 

The  claim  of  Mr.  Barlow  is  made  under  the  provisions  of  the  fee  bill  of 
February  26,  1853  (10  U.  S.  Stat,  at  Large,  161),  which  provides  (§  1)  as  fol- 
lows, in  respect  to  "marshals'  fees:"  "For  serving  an  attachment  in  rem,  or 
a  libel  in  admiralty,  $2;  and  the  necessary  expenses  of  keeping  boats,  vessels 
or  other  property  attached  or  libeled  in  admiralty,  not  exceeding  $2.50  per 
day ;  and,  in  case  the  debt  or  claim  shall  be  settled  by  the  parties  without  a 
sale  of  the  property,  the  marshal  shall  be  entitled  to  a  commission  of  one  per 
cent,  on  the  first  $500  of  the  claim  or  decree,  and  one-half  of  one  per  cent,  on 
the  excess  over  $500 :  Provided,  that,  in  case  the  value  of  the  property  shall 
be  less  than  the  claim,  then,  and  in  such  case,  such  commission  shall  be  allowed 
only  on  the  appraised  value  thereof."  The  same  section  contains,  also,  the 
following  provision,  under  the  head  of  "  marshals'  fees :"  "  For  sales  of  vessels 
or  other  property,  under  process  in  admiralty,  or  under  the  order  of  a  court  of 
admiralty,  and  for  receiving  and  paying  the  money,  for  any  sum  under 
$500,  two  and  one-half  per  centum;  for  any  larger  sum,  one  and  one-quarter 
per  centum  upon  the  excess." 

§  280.  The  Norma,  Newb.,  533,  criticised. 

The  only  case  to  which  I  have  been  referred  on  this  subject  is  that  of  The 
Norma,  1  Newb.,  533  (§  277,  svpra).  Jn  that  case  the  claim  was  settled  with- 
out a  sale  of  the  property  libeled,  and  before  any  claimant  thereof  appeared 
in  court.  The  marshal  claimed  the  commission  here  insisted  on.  The  court 
(McCaleb,  J.)  admitted  that  the  language  of  the  act  of  i853,  in  the  passage 
in  question,  was  not  free  from  difficulty,  but  denied  the  claim  of  the  marshal, 
on  the  ground  that  to  allow  it  would  be  to  give  him  a  gratuitous  compensa- 
tion for  services  not  actually  rendered.  It  adds:  "  The  law,  I  think,  contem- 
plated the  presence  of  both  the  parties  litigant  in  court,  and  the  whole  progress 
of  the  litigation  short  of  the  sale  under  the  final  decree;  or  it  contemplated 
the  possession  of  the  property  by  the  marshal,  and  the  usual  proceedings  by 
advertisement,  etc.,  under  an  interlocutory  order  of  sale,  without  the  sale 
itself.  It  intended  to  provide  an  adequate  compensation  to  the  marshal  for 
the  trouble  and  responsibility  he  assumes  up  to  the  moment  of  sale,  and  to 
put  it  out  of  the  power  of  litigants  to  deprive  him  of  such  compensation  for 
the  trouble  and  responsibility  thus  assumed,  by  a  compromise  or  settlement 
before  a  sale  under  a  final  decree,  or  a  sale  under  an  interlocutory  order  of 
court.  This,  in  my  judgment,  is  the  only  fair  and  rational  interpretation  to 
be  given  to  the  provision  of  the  act  of  congress  referred  to." 

It  seems  to  me  that  the  construction  put  by  Judge  McCaleb  upon  the  statute 
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is  a  strained  one.  I  see  no  ground  for  holding  that  the  words  "the  parties," 
in  respect  to  a  suit  in  rem,  require  that  there  should  be  a  party  personally  in 
court  as  a  claimant,  aside  from  the  acquiring  of  jurisdiction  by  the  court,  by 
the  service  of  proper  process,  or  that  a  party  must  come  into  court  as  a  claim- 
ant, to  litigate,  to  make  him  a  party  settling  the  debt  or  claim,  within 
the  act.  In  a  suit  in  rem,  the  party  who  settles  the  debt  or  claim, 
without  a  sale  of  the  property,  in  order  to  relieve  the  property  seized,  on 
the  stipulation  for  value,  is  one  of  "  the  parties  "  within  the  act,  although  he 
files  no  formal  claim  to  the  property.  Nor  do  I  see  anything  in  the  statute  to 
warrant  the  view  that  there  must  be  the  whole  progress  of  the  litigation  short 
of  a  sale  under  a  final  decree,  or  possession  of  the  property  by  the  marshal 
under  an  order  of  sale,  and  steps  by  him  towards  a  sale,  but  not  followed  by 
a  sale.  The  commission  is  to  be  computed  on  the  amount  of  "  the  claim  or 
decree,"  thus  making  the  statute  applicable  to  a  settlement  either  before  or 
after  a  decree,  but  without  a  sale.  The  words  "  without  a  sale  "  are  as  appli- 
cable to  a  settlement  before  decree  as  to  one  after,  and,  in  respect  to  a  settle- 
ment before  a  decree,  cannot  require  that  there  should  be  the  whole  progress 
of  the  litigation  short  of  a  sale.  A  settlement  "  without  a  sale  "  means  a  set- 
tlement at  any  time,  in  the  absence  of  a  sale.  In  case  of  a  sale  under  process 
in  admiralty,  or  under  the  order  of  a  court  of  admiralty,  special  compensation 
by  way  of  commission  is  given  iij  the  passage  before  cited  from  the  act.  By 
the  clause  now  under  consideration,  a  fee  is  given  for  serving  an  attachment 
in  remy  or  a  libel  in  admiralty,  and  then  the  necessary  expenses  of  keeping 
property  attached  or  libeled  in  admiralty  are  provided  for,  and  then  a  com- 
mission to  the  marshal,  that  is,  to  the  marshal  who  attached  or  libeled  the 
property,  is  prescribed,  in  case  the  debt  or  claim  is  settled  by  the  parties  with- 
out a  sale  of  the  property,  such  commission  to  be  computed  on  the  amount  of 
the  claim  or  decree.  In  case  there  is  a  sale,  the  commissions  thdtefor,  which 
are  at  a  different  rate,  go  to  the  marshal  to  whom  the  process  or  order  for  a 
sale  belongs,  for  execution,  and  who  makes  the  sale,  and  no  commission  is  al- 
lowed under  the  clause  relating  to  the  settlement  without  a  sale.  It  seems  to 
me  the  language  of  the  statute  is  too  plain  for  any  other  construction. 

A  payment  of  the  amount  awarded  by  a  decree  is  a  settlement,  within  the 
statute.  The  commission  is  allowed  in  case  of  a  decree,  to  be  computed  on 
the  amount  of  the  decree.  Therefore,  a  settlement  cannot  be  limited  merely 
on  an  arrangement  or  compromise  before  decree. 

Xor  does  the  fact  that  the  property  is  discharged  from  custody  on  a  stipu- 
lation for  value  make  any  difference.  If  the  legislature  had  intended  that 
the  commission  should  be  given  only  when  the  property  continued  in  the  cus- 
tody of  the  marshal  until  the  settlement,  it  would  have  been  easy  to  so  declare. 
But  such  a  provision  would  have  been  easily  evaded,  by  bonding  the  property, 
after  the  trouble  of  custody  had  all  of  it  been  undergone,  and  on  the  very  eve 
of  making  the  settlement. 

A  case  of  the  collection  of  the  amount  of  a  decree,  or  stipulation,  by  execu- 
tion against  the  stipulators,  would  come  under  another  provision  of  the  act  of 
1853,  which  gives  to  a  marshal,  for  serving  a  writ  of  execution,  mileage,  and 
for  making  the  service,  seizing  or  levying  on  property,  advertising  and  dispos- 
ing of  the  same  by  sale,  setoff,  or  otherwise,  according  to  law,  and  receiving 
and  paying  over  the  money,  the  same  fees  and  poundage  as  are  or  shall  be  al- 
lowed for  similar  services  to  the  state  sheriff.  Such  a  collection  by  execution 
could  not  be  called  a  settlement  by  the  parties  of  the  debt  or  claim  without 
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a  sale  of  the  property  seized  on  the  original  attachment,  so  as  to  make  it  pos- 
sible that  a  party  should  be  subjected  to  a  double  charge,  one  for  the  commis- 
sions and  one  for  the  fees  and  poundage. 

The  decision  of  the  clerk  on  the  taxation  must  be  reversed. 

UNITED  STATES  v.  HAAS. 
(District  Court  for  New  York:  5  Federal  Reporter,  29-81.    1880.) 

Opinion  by  Choate,  J. 

Statement  of  Facts. —  In  this  case,  after  return  of  an  execution  agaipst  the 
property  of  the  defendants  unsatisfied,  an  execution  against  their  persons  was 
issued  and  served  by  the  marshal,  who  held  them  under  arrest  for  some  time, 
when  they  gave  bonds  for  the  limits.  The  amount  of  the  execution  was 
$48,605.47.  Subsequently  a  compromise  of  $15,000  was  accepted  by  the  secre- 
tary of  the  treasury,  and  the  plaintiffs  costs  are  payable  out  of  this  sum. 
The  marshal's  costs  for  serving  the  execution  have  been  taxed  at  $875.30,  being 
fee  for  serving,  sixty-nine  cents;  poundage,  three  per  cent,  on  $250,  and  two 
per  cent,  on  $48,355.47.     The  plaintiff  has  appealed  from  the  clerk's  taxation. 

§281.  Hide  as  to  the  poundage  of  the  marshal  when  an  execution  in  his  hands 
has  been  settled  Jyy  compromise  for  a  less  sum  than  that  expressed  on  the  face  qf 
the  execution. 

The  question  to  be  determined  is  whether  the  marshal  is  entitled  to  pound- 
age on  the  sum  collected  or  realized  by  the  compromise,  or  on  the  whole  amount 
for  which  the  execution  issued.  By  Revised  Statutes  United  States,  section  829, 
the  marshal  is  entitled  to  the  same  fees  and  poundage  for  serving  an  execution 
asareorshaii  be  allowed  to  sheriffs  of  the  state  for  similar  services.  The  ques- 
tion then  is,  what  poundage  is  the  sheriff  entitled  to?  The  right  of  the  sheriff 
in  that  respect  is  governed  by  2  Revised  Statutes,  645,  section  33  (5th  ed.,  vol. 
3,  p.  924),  which  provided  as  follows :  "  For  serving  an  attachment  for  the  pay- 
ment of  money,  or  an  execution  for  the  collection  of  money,  or  a  warrant  for 
the  same  purpose,  issued  by  the  comptroller,  or  by  any  county  treasurer,  for 
collecting  the  sum  of  $250  or  less,  two  cents  and  five  mills  per  dollar,  and  for 
every  dollar  collected  more  than  $250,  one  cent  and  two  and  a  half  mills."  By 
an  act  of  April  12,  1871,  the  sheriff's  poundage  was  raised  to  three  cents  on  the 
first  $250,  and  two  cents  on  all  above  that  sum,  except  in  the  counties  of  New 
York,  "Westchester  and  Kings.  An  earlier  statute,  which  is  included  in  the 
Revision  of  1813,  provided  that  the  sheriff  should  receive  for  "  serving  an  exe- 
cution, for  or  under  $250,  two  cents  and  four  mills  per  dollar,  and  for  every 
dollar  more  than  $250,  one  cent  and  two  mills;  the  poundage  on  writs  of  fieri 
facia-s,  and  ail  other  writs  for  levying  moneys,  to  be  taken  only  for  the  sum 
levied."  This  earlier  statute  received  in  several  cases  a  judicial  construction 
that,  as  applied  to  a  ca.  sa.,  or  execution  against  the  person,  it  entitled  the 
sheriff  to  full  poundage,  on  the  ground  that  the  service  of  such  an  execution 
by  arrest  was,  so  long  as  the  imprisonment  continued,  a  satisfaction  of  the  exe- 
cution, and  that  the  sheriff's  liability,  in  case  of  escape,  was  for  the  full 
amount  of  the  execution.  The  change  of  phraseology  in  the  later  statute  is 
relied  on  as  changing  the  law  in  this  respect;  but  I  do  not  think  this  is  the 
result  of  the  authorities,  nor  a  proper  inference  to  be  drawn  from  the  statute 
itself.  The  practical  construction  that  has  been  given  to  the  statute  is  that  it 
entitled  the  sheriff  to  full  poundage  upon  service  of  the  execution  against  the 
person.     2  Rev.  Laws,  19;  Adams  v.  Hopkins,  5  John.,  252;  Scott  v.  Shaw,  13 
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John.,  378;  Campbell  v.  Cothran,  56  N.  Y.,  279;  Cooper  v.  Bigelow,  1  Cow., 
56;  Chapman  v.  Hatt,  11  Wend.,  41;  Koenig  v.  Steckel,  58  N.  Y.,  475.  The 
new  provision  contained  in  the  code,  which  took  effect  September  1,  1880, 
does  not  affect  this  case. 

§  282.  Rates  of  poundage  and  other  fees  allowed  to  the  marshal.  How  far 
regulated  by  state  practice. 

It  is,  however,  objected  that  in  this  cas.e,  as  the  arrest  was  in  the  county  of 
New  York,  the  rate  of  poundage  to  be  allowed  should  be  that  allowed  to  the 
sheriff  in  the  county  of  New  York  for  the  same  service.  It  is  argued  on  behalf 
of  the  marshal  that  a  uniform  rate  of  poundage  is  designed  to  be  established 
by  the  act  of  congress,  and  that  the  rate  should  be  the  highest  rate  allowed  to 
any  sheriff  in  any  county  within  the  state,  or  at  least  the  prevailing  rate 
allowed  to  sheriffs.  I  do  not,  however,  see  any  difficulty  in  adapting  the  rate 
to  those  allowed  to  sheriffs  in  different  counties.  I  think  that  by  doing  so  the 
purpose  of  the  statute  is  more  effectually  carried  out,  and  so  only  is  the  rate  of 
marshals'  fees  conformed  to  that  of  the  sheriff  for  similar  services.  As  the 
computation  was  made  on  the  higher  rate  allowed  in  other  counties,  the  appeal 
is  to  this  extent  sustained,  and  the  amount  reduced  accordingly. 

IN  RE  CRITTENDEN, 
(Circuit Court  far  Kentucky:  2  Flippin,  319-227.    1878.) 

Opinion  by  Ballabd,  J. 

Statement  of  Facts. —  In  the  case  of  The  United  States  v.  Landrum,  the 
warrant  was  issued  at  Louisville  by  a  commissioner  there,  and  it  came  to  the 
hands  of  the  marshal  there.  It  directed  the  arrest  of  Land  rum.  and  the  return 
of  the  warrant  before  another  commissioner  at  London,  in  this  state. 

§  283.  How  "  travel "  or  " mileage  "  qf 'marshal  is  to  be  computed. 

It  is  not  disputed  that  the  marshal  actually  traveled,  to  execute  the  warrant, 
the  number  of  miles  charged  in  this  account,  and  it  is  not  questioned  that  had 
the  warrant  been  returned  before  the  commissioner  who  issued  it,  the  mileage 
charged  would  not  be  excessive;  but  it  is  insisted  that " travel"  or  u mileage" 
is,  by  the  terms  of  section  829  of  the  Revised  Statutes,  to  be  computed  "  from 
the  place  where  the  process  is  returned  to  the  place  of  service;"  that,  as  the 
prisoner  was  arrested  near  London  and  taken  by  command  of  the  warrant 
before  the  commissioner  in  London,  the  warrant  was,  in  contemplation  of  law, 
u  returned  "  to  him,  and  that  the  marshal  can  charge  for  going  to  serve  the 
warrant  for  travel  of  only  ten  miles,  this  being  the  distance  from  the  place 
where,  under  this  view,  the  process  was  "  returned  "  to  the  place  of  service. 

If  the  provisions  of  section  7  of  the  act  of  February  22,  1875,  apply  to  this 
case,  it  is  clear  that  the  charge  of  the  marshal  is  not  excessive.  He  asks  no 
allowance  for  travel  in  going  to  serve  the  warrant  which  was  not  actually 
and  necessarily  performed.  But,  as  I  am  strongly  inclined  to  think  that  the 
act  of  1875  does  not  alter  the  mode  of  computing  the  mileage  of  marshals  on 
process  executed  within  the  judicial  district  in  which  such  process  is  issued,  I 
proceed  to  consider  the  question  as  if  it  depended  entirely  on  the  proper  con- 
struction of  section  829. 

§  284.  A  commissioner  has  no  power  to  have  warrants  issued  by  him  returned 
before  another  commissioner. 

I  am  of  the  opinion  that  the  commissioner  in  Louisville  had  no  authority  to 
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make  the  warrant  issued  by  him  returnable  before  the  commissioner  in  London, 
or  before  any  other  commissioner  than  himself.  If  it  is  conceded  that  he 
might  direct  the  marshal  to  take  the  person  before  any  other  commissioner 
for  examination,  I  suppose  the  process  should  be  finally  returned  to  himself. 
Every  process  which  is  issued  by  a  court  must  be  returned,  unless  some  special 
statute  otherwise  provides,  to  the  court  which  issues  it.  This  is  essential  in 
order,  first,  that  the  court  may  know  that  its  order  has  been  obeyed;  and, 
second,  that  the  records  of  the  court  may  be  complete. 

§  285.  Definition  of  the  word  "return" 

The  very  term  "  return  "  implies  that  the  process  is  taken  back  to  the  place 
whence  it  is  issued.  A  thing  delivered  by  one  person  to  another  is  not  "re- 
turned "  when  it  is  delivered  to  a  stranger,  and  at  a  place  other  than  the  place 
of  original  delivery. 

I  am  of  the  opinion,  therefore,  that,  in  contemplation  of  the  statutes,  every 
process  is  to  be  returned  to  the  court  or  commissioner  which  issued  it,  and 
that  for  the  purpose  of  computing  the  mileage  of  the  marshal,  the  place  of  re- 
turn is  the  place  of  issue. 

Any  other  construction  would  enable  commissioners  to  enlarge  or  lessen  the 
fees  of  marshals  at  pleasure,  and  thus  defeat  the  policy  of  the  statute.  Un- 
questionably the  statute  intends,  as  far  as  practicable,  to  furnish  fixed  rules 
for  ascertaining  the  fees  of  marshals.  Hence  it  has  declared  that  his  "  travel, 
in  going  ...  to  serve  any  process  .  .  .  shall  be  not  the  actual  dis- 
tance traveled,  but  the  distance  from  one  fixed  point  to  another  fixed  point; 
that  is,  the  distance  from  the  place  of  service  to  the  place  whence  the  process 
was  issued,  or,  which  is  the  same  thing,  the  place  of  return.  But,  if  the  com- 
missioner can  direct  the  warrant  to  be  returned  before  another  commissioner, 
he  may  direct  it  to  be  returned  before  a  commissioner  most  remote  from  the 
"  place  of  service,"  and  thus  make  the  marshal's  fees  for  mileage  ten  or  more 
times  as  much  as  they  would  be  if  the  process  were  returnable  before  himself; 
if,  indeed,  for  the  purpose  of  computing  mileage,  we  are  not  confined  to  the 
distance  from  the  "  place  of  service  "  to  the  place  whence  the  process  issued  — 
that  is,  unless  we  regard  the  place  of  issue  and  place  of  return  of  process  as 
one  and  the  same  place.  I  am  of  the  opinion,  therefore,  that  the  objection 
taken  by  the  attorney  to  the  charge  of  the  marshal  in  the  case  of  Landrum, 
and  in  other  similar  cases,  is  not  well  taken. 

§  286.  Power  of  a  marshal  to  appoint  a  bailiff. 

The  second  exception  raises  the  question  whether  the  marshal  can  charge  a 
fee  for  attending,  by  a  "  special  bailiff,  examinations  before  a  commissioner, 
and  bringing  in,  guarding  and  returning  prisoners  charged  with  crime,"  etc. 
I  am  of  the  opinion  that  he  may.  I  have  heretofore  decided  in  case  of  E» 
parte  Roberts,  2  Abbott's  Circuit  Court  Reports,  265,  that  a  marshal  may  ap- 
point a  bailiff,  and  authorize  him  to  perform  a  particular  act  or  duty.  When 
the  bailiff  is  appointed  and  engaged  in  the  performance  of  the  act  authorized, 
he  is  the  deputy  of  the  marshal;  not  the  general  deputy,  it  is  true,  but  the 
special  deputy.  He  is  deputied  by  the  marshal  to  do  a  particular  thing,  and 
is,  therefore,  in  fact,  as  well  as  in  law,  his  deputy. 

§  287.  Fees  of  marshals  for  attending  examinations. 

Section  829  of  the  Revised  Statutes  allows  the  marshal  "  for  attending  ex- 
aminations before  a  commissioner,  and  bringing  in,  guarding,  and  returning 
prisoners  charged  ^yith  crime,  $2  a  day,  and  for  each  deputy^  not  exceeding 
two,  necessarily  attending,  $2  a  day." 
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§  288.  Rules  of  marshals  fees  and  mileage  in  certain  cases. 

Third.  It  is  objected  that  the  marshal  has  charged  mileage  for  going  to 
execute  a  warrant  in  the  case  of  The  United  States  v.  Tolbee,  and  also  a  war- 
rant in  the  case  of  The  United  States  v.  Sally,  although  both  warrants  were 
placed  in  his  hands  at  the  same  time,  and  although  both  of  the  defendants  re- 
side at  the  same  place,  and  were  in  fact  arrested  there. 

I  am  of  the  opinion  that  the  objection  is  not  well  taken.  Section  829  allows 
the  marshal  for  "travel  in  going  to  serve  any  warrant,  ...  six  cents  a 
mile,  to  be  computed,"  etc.  If  this  were  all  of  the  statute,  it  would  be  obvious 
enough  that  he  is  entitled  to  mileage  on  each  and  every  warrant  which  is 
served;  bu£  the  remainder  of  the  section  limits  the  charge  when  more  than 
two  writs  of  any  kind,  required  to  be  served  in  behalf  of  the  same  party  on 
the  same  person,  mi^ht  be  served  at  the  same  time.  In  such  case  the  marshal 
is  entitled  to  compensation  for  travel  on  only  two  of  such  writs.  If  the 
meaning  of  the  former  part  of  the  section  were  at  all  doubtful,  this  limitation, 
by  the  plainest  implication,  gives  him  compensation  for  travel  in  going  to 
serve  any  number  of  writs,  provided  they  are  in  behalf  of  different  plaintiffs 
or  against  different  defendants.  Here  the  warrants,  although  in  behalf  of  the 
same  plaintiffs,  are  against  different  defendants.  Nor  do  I  think  that  the 
provisions  of  section  7  of  the  act  of  1875  affect  the  claim.  I  have  already 
intimated  that  I  am  inclined  to  the  opinion  that  the  fees  of  the  marshal  for 
serving  process  issued  in  his  own  district  are  not  modified  by  the  act  of  1875; 
but  conceding  that  it  does  in  some  respects  modify  them,  I  am  clear  it  does 
not  exclude  a  charge  for  travel  in  going  at  the  same  time  to  serve  two  or 
more  writs  in  behalf  of  different  plaintiffs  or  against  different  defendants. 
The  provision  is  that  "No  such  officer  shall  .  .  .  become  entitled  to  any 
allowance  for  mileage  or  travel  not  actually  and  necessarily  performed,  under 
the  provisions  of  the  existing  law."  In  my  opinion  this  provision  was 
intended  to  cut  off  constructive  mileage  only  —  that  is,  mileage  allowed  by 
section  829,  to  marshals,  on  writs  coming  into  their  hands  from  districts  other 
than  their  own;  but  if  it  applies  to  writs  issued  and  served  in  the  same 
district,  it  changes  only  the  mode  of  computing  mileage.  Certainly  the 
marshal  does  actually  and  necessarily  travel  to  serve  every  process  placed  in 
his  hands;  and  if  he  does  so  travel,  he  is,  by  the  terms  of  section  829,  and  by 
implication  of  the  act  of  1875,  entitled  to  charge  for  travel  in  going  to  serve 
each  process,  to  be  computed  by  the  miles  actually  traveled,  or  the  distance 
from  the  place  of  service  to  the  place  of  return,  according  as  the  act  of  1875 
or  section  829  shall  be  held  to  furnish  the  rule.  There  is  nothing  in  the  act 
of  1875  to  indicate  that  it  was  intended  to  take  away  from  the  marshal  allow- 
ance for  travel  actually  performed,  to  which  he  was  entitled  under  existing 
laws.  This  will,  1  think,  be  made  plain  by  bringing  together  the  provisions  of 
the  original  and  amendatory  law. 

The  original  act  provides  that  the  marshal  shall  be  allowed : 

"For  travel,  in  going  only,  to  serve  any  process,  .  .  .  six  cents  a  mile, 
to  be  computed  from  the  place  where  the  process  is  returned  to  the  place  of 
service.  .  .  .  But  when  more  than  two  writs  of  any  kind  required  to  be 
served  in  behalf  of  the  same  party  on  the  same  person  might  be  served  at  the 
same  time,  the  marshal  shall  be  entitled  to  compensation  on  only  two  of  such 
writs."  The  amendatory  act  provides  that  "  from  and  after  the  1st  day  of  Jan- 
nary,  1875,  no  such  officer  .  .  .  shall  become  entitled  to  any  allowance  for 
mileage  or  travel  not  actually  and  necessarily  performed." 
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The  last  act  does  not  in  terms  repeal  the  first,  and  consequently  it  cannot 
be  held  to  repeal  it,  except  so  far  as  the  provisions  of  the  two  acts  are  incon- 
sistent. Now,  under  the  first  act,  as  a  consequence  of  the  rule  there  presented 
for  computing  "travel,"  the  marshal  was  occasionally  entitled  to  an  allow- 
ance for  travel  not  actually  performed.  For  example,  when  process  was  sent 
to  him  from  a  district  other  than  his  own,  he  was  entitled  to  mileage,  to  be 
computed,  not  from  the  place  where  the  process  was  received  to  the  place  of 
service,  but  from  the  place  of  service  to  the  place  of  return.  It  was  to  rem- 
edy this  that  the  amendatory  act  was  passed.  The  object  was  to  limit  the 
allowance  for  travel  to  the  miles  actually  traveled,  and  not  to  modify  the  com- 
pensation for  travel  actually  performed.  The  amendatory  act  leaves  wholly 
unrepealed  and  unaffected  so  much  of  the  former  act  as  gives  the  marshal 
mileage  on  all  process  which  he  necessarily  and  actually  travels  to  execute  and 
which  he  does  execute,  and  which  are  issued  on  behalf  of  different  plaintiffs 
or  different  defendants. 

§  289.  Rule  as  to  actual  traveling  expenses  of  marshal. 

There  are  several  items  of  charge  in  the  bill  of  the  marshal  for  "  actual 
traveling  expenses."  Sectipn  829  of  the  Revised  Statutes  provides  that  "  in 
all  cases  where  mileage  is  allowed  to  the  marshal  he  may  elect  to  receive  the 
same  or  his  actual  traveling  expenses,  to  be  proved  on  his  oath  to  the  satisfac- 
tion of  the  court."  None  of  these  items  are  proved  by  the  oath  of  the  mar- 
shal himself,  and  many  of  them  are  not  proven  by  the  oath  of  the  bailiff  who 
incurred  the  expenses.  They  are  simply  verified  by  the  general  affidavit  of 
the  deputy,  in  whose  account  they  are  included,  to  the  effect  that  his  account 
is  correct.  This  proof  is  not  satisfactory  to  the  court  My  construction  of 
the  statute  is  that  all  charges  for  actual  traveling  expenses  must  be  proven 
by  the  oath  of  the  marshal,  deputy  or  bailiff  who  incurs  such  alleged  ex- 
penses, and  who  alone  can  know  of  or  be  heard  to  testify  of  them,  and 
that  no  deputy  can  be  heard  to  testify  in  respect  to  expenses  incurred  by  an- 
other deputy  or  bailiff  of  which  he  knows  nothing.  1  am  also  of  opinion 
that  if  these  expenses  can  be  proven  otherwise  than  by  oath  in  open  court;  if 
they  can  be  proven  bj'  affidavit,  the  affidavit  should  be  specific,  referring 
to  the  charges  particularly,  and,  when  practicable,  the  proper  vouchers 
should  accompany  the  proof.  All  items  in  the  account  not  supported  by 
this  proof  must  be  stricken  out,  and  in  lieu  thereof  the  marshal  may  charge 
mileage. 

In  the  account  of  W.  M.  Adair  there  is  a  charge  for  transporting  three  pris- 
oners, Mark  Gallagher,  T.  W. 'Wilson  and  Buck  Gallagher,  from  Adair  county 
to  Louisville.  The  prisoners  were  arrested  by  different  deputies  or  bailiffs,  but 
they  were  all  transported  together.  Still,  each  bailiff  supplied  himself  with 
a  guard,  and  there  is  a  charge  for  his  transportation. 

§  2U0.  Costs  of  transporting  criminals. 

The  statute  allows  the  marshal,  for  transporting  criminals,  ten  cents  a  mile 
for  himself  and  for  each  prisoner  and  necessary  guard.  The  term  criminals 
has  alwaj's  been  construed  to  include  prisoners  arrested,  charged  with  crime; 
and  the  term  marshal  has  always  been  held  to  include  deputy  or  bailiff.  But 
there  is  no  proof  that  these  guards  were  necessary,  and  judging  from  the  facts 
before  me,  I  think  they  were  unnecessary.  I  think  three  officers  were  suffi- 
cient to  guard  three  ordinary  prisoners. 

I  concede  that,  in  this  matter,  much  must  be  left  to  the  good  faith  and  judg- 
ment of  the  officer.     Sitting  here,  I  cannot  ordinarily  tell  whether  a  guard  is 
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necessary  or  not;  but  I  wish  to  say  that,  in  respect  to  a  privilege  which  is  so 
liable  to  abuse,  in  which  the  officer  is  constantly  tempted  to  act  in  his  own  in- 
terest, and  not  in  the  interest  of  the  government,  I  shall  be  inclined  to  reject 
all  charges  for  transporting  guards  unless  I  can  perceive  from  the  nature  of 
the  service  that  a  guard  was  necessary,  or  unless  the  necessity  for  a  guard  be 
otherwise  satisfactorily  shown.  The  proof  should  be  made  by  the  officer  em- 
ploying the  guard.  It  should  also  show  who  the  guard  was,  and  the  necessity 
for  having  him,  and  it  should,  when  practicable,  be  accompanied  by  the  cer- 
tificate of  the  commissioner  before  whom  the  prisoner  was  taken,  of  the 
presence  of  the  guard. 

§291.  Rule  when  guards  are  also  witnesses,  summoned  on  behalf  of  the  United 
States. 

In  cases  of  United  States  v.  James  Young,  and  Same  v.  Faulbreo,  and  Same 
v.  Roberts^the  district  attorney  objects  that  the  guards,  for  whom  transporta- 
tion is  charged,  were  witnesses  for  the  United  States  in  said  cases,  who  had 
been  summoned  and  were  paid  for  their  mileage  and  attendance  as  witnesses, 
and  he  insists  that  the  marshal  should  not  be  allowed  for  the  transportation  of 
them  as  guards.  I  am  of  the  opinion  that  the  objection  is  not  well  taken.  It 
is  not  disputed  that  the  guards  were  necessary,  and  by  the  express  terms  of 
the  statute  the  marshal  is  allowed  for  transporting  criminals,  himself  and 
guard,  ten  cents  each.  It  matters  not  whether  the  marshal  pays  the  guard 
anything  for  his  service,  or  whether  he  pays  anything  for  transportation,  he  is 
allowed,  under  any  and  all  circumstances,  for  transporting  criminals,  himself 
and  necessary  guard,  a  certain  arbitrary,  fixed  fee. 

§  292.    Where  tJie  wrong  person  is  arrested  no  fees  are  allowed. 

In  the  case  of  The  United  States  v.  J.  N.  Parks,  the  marshal  arrested  one 
Jeree  M.  Parks,  but  he  was  not  the  person  charged  with  the  crime  mentioned 
on  the  warrant,  nor  the  person  whom  the  United  States  desired  to  be  arrested. 
The  marshal  acted  in  good  faith,  believing  the  person  arrested  to  be  the  per- 
son whom  he  was  directed  to  arrest.  I  am  of  the  opinion  that  none  of  the 
fees  charged,  growing  out  of  the  arrest,  can  be  allowed.  The  prisoner  arrested 
was  falsely  arrested,  ancf  no .  lawful  fee  can  be  based  on  or  grow  out  of  a  false 
imprisonment. 

§  293.  Effect  of  misnomer  of  party  arrested. 

In  the  case  of  The  United  States  v.  Buck  Gallagher,  it  appears  that  the  per- 
son who  made  the  affidavit  on  which  the  warrant  was  founded  did  not  know 
the  Christian  name  of  the  offender,  but  supposed  it  to  be  "Buck;"  that  the 
name  of  the  person  whom  he  really  accused  and  charged  with  crime  is  John 
Gallagher;  that  the  name  "Buck"  was  thus  by  mistake  inserted  in  both  the 
affidavit  and  warrant;  that  the  person  who  made  the  affidavit  accompanied 
the  officer  to  the  place  of  arrest  and  pointed  out  to  the  officer  John  Gallagher 
as  the  person  charged  and  as  the  person  mentioned  in  the  warrant. 

The  district  attorney  objects  that  as  the  warrant  did  not  specificall}'  direct 
the  arrest  of  John  Gallagher,  the  charges  made  for  his  arrest,  transportation, 
etc.,  cannot  be  allowed.  I  am  inclined  to  the  opinion  that  the  objection  is  not 
well  token.  I  think  the  case  the  converse,  or  very  nearly,  of  the  case  last 
stated.  I  think  that  John  Gallagher,  when  brought  before  the  commissioner, 
could  not  claim  his  discharge  on  the  sole  ground  that  his  name  was  not  cor- 
rectly speHed  or  given  in  the  warrant.  Being  the  person  actually  accused,  he 
could  not,  I  think,  complain  of  a  false  arrest  or  a  false  imprisonment. 
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§  294,  An  arrest  out  qftJte  state  is  illegal  and  no  fees  allowed,  though  officer 
acted  in  good  faith. 

In  the  case  of  The  United  States  v.  Jack  Bristow,  the  person  was  arrested  in 
the  state  of  Tennessee,  only  a  few  yards  beyond  the  Kentucky  line.  The  offi- 
cer acted  in  good  faith,  believing  that  he  was  in  Kentucky,  and  that  he  was 
making  the  arrest  in  this  state.  I  amNof  the  opinion  that  the  original  arrest  was 
illegal,  and  that  the  prisoner  could  not  lawfully  be  held  after  he  was  brought 
into  this  state.  Hooper  v.  Lane,  6  House  of  Lords  Cases,  443.  I  am  of  opinion, 
therefore,  that  none  of  the  fees  growing  out  of  or  connected  with  this  arrest 
can  be  allowed. 

§  295.  Rule  as  to  charge  for  time  employed  in  trying  to  arrest. 

In  the  case  of  The  United  States  v.  John  Howard,  the  marshal  claims  that 
his  deputy  was  employed  eight  days  in  endeavoring  to  arrest  the  prisoner, 
and  he  charges  for  expenses  while  so  employed  $2  per  day  —  in  ^1,  $16.  It 
appears  that  the  prisoner  resided  only  thirty  miles  from  the  place  whence  the 
process  issued,  and  that  the  bailiff  was  actually  employed  eight  days  "in 
endeavoring  to  arrest"  is  not  shown  by  the  oath  or  affidavit  of  the  bailiff  who 
made  the  alleged  endeavor,  but  by  the  affidavit  of  the  general  deputy  in 
whose  account  the  charge  is  found,  to  the  effect  that  his  account  is  correct.  I 
do  not  think  this  charge  is  sufficiently  proven.  It  should  be  proven  by  the 
oath  or  affidavit  of  the  bailiff  who  made  the  endeavor,  and  he  should,  when 
he  charges  for  more  days  of  endeavor  than  are  obviously  necessary,  explain  in 
his  affidavit  why  he  was  employed  the  number  of  days  charged,  what  endeavor 
he  was  making,  and  why  the  arrest  was  not  made  sooner.  It  is  precisely  in 
respect  to  these  charges,  where  something  must  be  left  to  the  good  faith  of  the 
officer,  that  there  is  the  greatest  danger  of  abuse.  The  officer  is  constantly 
tempted  to  charge  for  service  which  he  does  not  perform,  and  the  court  and 
district  attorney  are  limited  in  the  opportunities  to  expose  its  error.  I  think, 
therefore,  full  and  strict  proof  of  all  such  charges  should  be  required.  In  this 
case  I  shall  allow  for  only  two  days  endeavor  to  arrest;  and  consequently  will 
reduce  the  item  of  $16  to  $4. 

§  296.  Travel  by  unvxual  route.  • 

In  the  case  of  The  United  States  v.  James  Grimes,  the  charge  is  transporting 
himself,  prisoner  and  guard  from  Columbia  to  Louisville,  one  hundred  and 
forty  miles,  $42.  By  the  route  traveled  the  distance  was  actually  one  hundred 
and  forty  miles ;  but  by  the  usual  route  between  Columbia  and  Louisville  the 
distance  is  only  one  hundred  and  seven  miles.  The  route  taken  was  by  way 
of  South  Danville,  and  from  the  latter  place  to  JLouisville  by  railroad.  The 
route  usually  taken  is  by  way  of  Lebanon,  and  thence  by  railroad.  The  first 
route  is  often  taken,  and  is  in  some  respects  the  most  comfortable  and  conven- 
ient, but  it  is  not  the  usual  one.  I  am  of  the  opinion  that  the  mileage  must  be 
computed  by  the  route  usually  traveled. 

All  the  foregoing  questions  might  and  would  have  been  decided,  just  as  they 
have  been,  whether  the  rule  for  computing  mileage  on  process  issued  and 
served  in  this  district  remains  as  fixed  by  the  act  of  1853,  and  section  829  of 
the  Revised  Statutes,  or  as  is  to  be  found  in  the  act  of  1875;  but  now  %  case 
has  arisen  in  which  it  has  become  absolutely  necessary  to  determine  which 
statute  furnishes  the  rule. 

In  case  of  The  United  States  v.  James  M.  Johnson,  the  warrant  wa#  issued  at 
Louisville  and  returned' there.     The  defendant  resided  at  Lexington.    The 
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marshal  actually  traveled  to  Lexington,  ninety-three  miles,  to  execute  the  war- 
rant. There  he  learned  the  defendant  had  gone  to  Mt.  Sterling,  where  he 
would  probably  remain  two  days;  so,  to  execute  the  warrant,  he  traveled  from 
Lexington  to  Mt.  Sterling,  thirty-four  miles.  When  he  reached  Mt.  Sterling 
he  learned  that  the  prisoner  had  gone  to  Paris,  and  he  followed  him  there, 
traveling  eighteen  miles.  There  he  learned  the  prisoner  had  returned  home. 
He  then  returned  to  Lexington,  traveling  eighteen  miles,  and  there  served  the 
process.  If  the  mileage  is  to  be  computed  by  the  rule  prescribed  in  section 
829,  the  allowance  will  be  limited  to  ninety-three  miles;  but  if  the  act  of  1875 
furnishes  the  rule,  then  as  the  number  of  miles  actually  and  necessarily  trav- 
eled to  serve  the  process  is  one  hundred  and  sixty-three,  the  allowance  must  be 
for  one  hundred  and  sixty-three  miles. 

Now,  I  think  the  act  of  1875  was  not  intended  to  increase  the  mileage  of 
marshals,  byt  to  diminish  it.  The  complaint  was  not  that  the  act  of  1853  and 
section  829  did  not  allow  enough  mileage ;  the  complaint  was  that  they  allowed 
too  much.  The  complaint  was  that  they  allowed  for  mileage  not  traveled, 
and  the  object  was  to  cut  off  all  allowance  for  travel  not  performed,  not  to 
give  an  allowance  for  travel,  though  actually  performed,  if  it  exceeded  the  dis- 
tance from  the  place  of  return  to  the  place  of  service. 

I  have  already  shown  that  process  must,  unless  otherwise  provided  by  stat- 
ute, be  returned  to  the  court  which  issues  it.  All  process  is  ordinarily  placed 
in  the  hands  of  the  marshal  at  the  place  of  its  issue.  The  consequence  is  that 
a  marshal  can  rarely,  if  ever,  travel,  in  going  to  serve  any  process  issued  in  the 
district  in  which  it  is  served,  less  than  the  distance  "from  the  place  of  return 
to  the  place  of  service,"  but  he  may,  and  often  will,  have  to  travel  more.  The 
consequence  is  that  if  the  act  of  1875  furnishes  the  rule  for  computing  mileage 
on  process  issued  and  executed  in  the  same  district,  it  has  signally  failed  to  ac- 
oomplish  the  end  intended.  It  has  not  decreased  allowance  for  mileage,  but 
has  provided  for  a  largely  increased  allowance.  The  act  of  1853,  and  section  829, 
Revised  Statutes,  made  an  allowance  for  mileage  not  actually  traveled.  It 
allowed  a  marshal,  who  served  process  coming  from  districts  other  than  his  own, 
mileage  to  be  computed  "  from  the  place  of  return  to  the  place  of  service," 
though  this  distance  might  be  hundreds  or  thousands  of  miles,  and  though  he  had 
.not  actually  traveled  to  serve  the  process  more  than  one  mile.  It  was  to  remedy 
this,  and  this  only,  that  in  my  opinion  the  provision  found  in  the  act  of  1875 
was  made.  It  was  not  made  to  change  that  of  which  there  was  no  complaint. 
But  the  objection  that  the  act  of  1875  should  not  be  so  construed  as  to  alter  the 
rule  for  computing  mileage  prescribed  by  section  829,  on  process  issued  and  ex- 
ecuted in  the  same  district,  does  not  rest  solely  on  the  ground  that  the  evil 
which  it  was  intended  to  remedy,  so  far  from  being  cured,  would  be  made 
worse.  It  rests  also  on  the  more  rational  ground  that  there  is  no  express  re- 
peal of  any  of  the  provisions  of  the  old  law,  and  that  the  negative  language  of 
the  act  of  1875  is  scarcely  appropriate  to  an  increase,  but  rather  to  a  decrease 
of  allowance  for  mileage. 

§  297.  Policy  of  the  laws  of  the  United  States  as  to  fees. 

Moreover,  the  policy  of  all  the  statutes  of  the  United  States  regulating  the  fees 
of  officers  has  been  to  prescribe  certain  fixed  fees  easily  ascertainable,  leaving 
nothing  to  the  discretion  of  the  officer,  as  little  as  possible  to  his  integrity,  and 
as  little  as  possible  to  depend  on  proofs.  If  the  construction  of  the  act  of  1875 
contended  for  be  admitted ;  if  the  marshal  is  entitled  on  every  process  executed 
by  him  an  allowance  for  the  miles  actually  and  necessarily  traveled,  then  on 
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every  process  served  the  question  will  arise,  what  was  the  number  of  miles 
actually  and  necessarily  traveled?  and  the  court  thus  have  much  of  its  time 
consumed  in  determining  unpleasant  squabbles  over  fees  rn  which  the  com- 
plaining party  can  rarely  obtain  any  relief,  since,  at  last,  the  officer  making 
the  charge  will  ordinarily  be  the  only  witness  who  will  know  the  facts. 

§  298.  Rule  for  computing  mileage  of  marshal  in  executing  process. 

I  shrink  from  such  labor  and  from  such  investigations,  and  I  shall  not  un- 
dertake them  unless  congress  shall  clearly  impose  them  upon  me.  In  all  the 
investigations  which  I  have  ever  made  of  the  fees  of  marshals,  I  have  rarely 
found  anything  wrong  in  those  matters  which  are  definitely  fixed  by  statute,  or 
are  easily  ascertainable  by  the  court  without  reference  to  the  oath  of  the  officer. 
In  almost  every  instance  in  which  I  have  found  a  charge  either  wholl}r  false 
or  partially  erroneous,  it  has  depended  for  its  verification  on  the  discretion  and 
good  faith  of  the  officer.  So  strong  is  the  temptation  to  the  officer  to  consult 
his  own  interest  and  to  disregard  that  of  him  whom  he  serves;  so  strong  is 
this  temptation  —  when  he  may  adopt  without  exposure  either  of  two  courses  — 
to  adopt  the  course  which  will  yield  him  most,  that,  in  my  opinion,  he 
should,  if  possible,  never  be  subjected  to  such  temptation.  His  fees  should,  as 
far  as  possible,  be  fixed  and  definite,  and  not  depend,  except  in  cases  which 
cannot  be  otherwise  regulated,  either  on  his  discretion  or  integrity,  or  on  facts 
which  can  be  known  to  himself  only. 

So  far  as  this  court  is  concerned,  I  shall  adhere  to  the  rule  prescribed  in 
section  829  for  computing  mileage  on  all  process  issued  and  served  in  this  dis- 
trict, without  reference  to  the  number  of  miles  actually  traveled  to  execute  it, 
until  congress  shall  manifest  a  more  certain  intention  to  alter  it  than  is  to  bo 
found  in  the  act  of  1875. 

§  29!*.  Marshal  cautioned  as  to  conduct  of  his  deputies 

To  avoid  misconception,  I  deem  it  proper  to  say  that  none  of  the  charges 
which  have  been  found  to  be  erroneous  are  connected  with  any  service  ren- 
dered by  the  marshal  himself.  They  all  relate  to  service  alleged  to  have  been 
performed  by  bis  deputies  or  by  bailiffs  appointed  by  them,  generally  to  serv- 
ice alleged  to  have  been  returned  by  the  latter.  The  marshal  himself  did  not 
suspect  that  any  of  the  accounts  rendered  to  him  were  incorrect.  I  acquit 
him  of  all  blame,  but  in  the  future  I  shall  expect  him  to  examine  and  scrutinize 
every  account  before  it  is  presented  to  the  court,  and  to  eliminate  every  item 
which  he  may  deem  incorrect  or  not  proven,  as  required  by  the  law  as  ex- 
pressed in  this  opinion.  Moreover,  I  shall  expect  him  to  dismiss  from  office 
every  deputy  who  shall  render  to  him  a  false  account,  or  who  shall  abuse  his 
authority  by  appointing  bailiffs,  or  who  shall,  in  any  way,  manifest  a  stronger 
desire  to  make  fees  than  to  serve  the  •public. 

So  many  criminals  attempt  to  avoid  arrest  by  flight  or  concealment,  when- 
ever the  marshal  comes  into  their  neighborhood,  that  it  is  no  doubt  often 
necessary  for  him  to  avail  himself  of  the  services  of  a  special  bailiff.  I  would 
not,  therefore,  restrict  his  authority  to  appoint  special  bailiffs;  but  so  uni- 
versal has  become  the  practice  of  deputy  marshals  to  appoint  bailiffs,  and  the 
fees  of  the  marshal  have  thereby  been  so  enormously  increased  to  the  appar- 
ent gain  of  such  deputies,  that  I  cannot  but  suspect  their  incentive  to  such 
appointments  is  to  make  fees  rather  than  to  perform  their  duty.  The  marshal 
should  hold  every  deputy  to  a  strict  account  for  every  bailiff  appointed  by 
him. 
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UNITED  STATES  v.  EBBS. 

(District  Court  for  North  Carolina:  4  Hughes,  473-483;  10  Federal  Reporter,  369.     1881.) 

Opinion  by  Dick,  J. 

Statement  of  Facts. — The  exceptions  presented  in  the  affidavit  to  the  costs 
taxed  before  the  commissioner  are  as  follows: 

(1)  The  marshal  charges  for  service  of  the  warrant,  when  there  was  no  valid 
service.  * 

(2)  The  marshal  charges  expenses  for  fourteen  days  in  endeavoring  to  arrest 
the  defendant,  when  the  defendant  might  have  been  easily  arrested,  as  he 
made  no  effort  to  evade  the  process  of  the  law. 

(3)  The  marshal  charges  for  attending  the  court  of  the  commissioner  and 
guarding  the  defendant,  when  there  was  no  necessity  for  such  service,  as  the 
defendant  was  upon  bail. 

§  300.  A  service  of  process  which  does  not  entitle  the  officer  to  fees. 

As  to  the  first  exception  it  appears  in  evidence  that  the  deputy  marshal, 
while  he  had  the  warrant  in  his  hands,  met  ihe  defendant  and  read  the  war- 
rant to  him,  and  told  him  that  he  was  under  arrest.  The  defendant  at  once 
submitted  to  the  authority  of  the  deputy  marshal,  who  told  him  Jhat  he  might 
depart  from  custody  if  he  would  promise  to  attend  the  commissioner's  court 
on  a  certain  designated  day.  The  defendant  agreed  to  the  proposition  and 
went  off,  and  did  not  afterwards  appear  at  the  time  and  place  designated. 

I  am  of  opinion  that  this  was  not  such  a  service  of  the  warrant  as  entitled 
the  marshal  to  the  fee  charged.  The  service  of  a  commissioner's  warrant  in  a 
criminal  case  consists  of  more  than  a  mere  arrest,  as  the  marshal  must  keep 
the  defendant  in  custody  until  he  is  carried  before  an  examining  magistrate 
for  a  preliminary  hearing  upon  the  charges  in  the  warrant.  Where  an  ar- 
rest is  made  on  a  commissioner's  warrant,  the  officer  making  the  arrest  has 
no  authority  in  law  to  take  bail,  and  if  he  voluntarily  allows  the  defendant  to 
depart  from  custody  before  the  case  has  been  heard  by  the  magistrate,  it  is  a 
voluntary  escape.  The  liability  of  the  officer  is  absolute,  and  cannot  bo  re- 
lieved by  a  subsequent  arrest  of  the  defendant;  but  the  warrant  is  not  invali- 
dated, and  the  defendant  may  be  retaken  under  the  same  warrant,  and  by  the 
same  officer.  The  misconduct  of  the  officer  does  not  prevent  an  arrest,  as  the 
public  good  requires  that  the  defendant  should  be  brought  to  justice.  1  Chit. 
Crim.  Law,  61. 

The  rule  of  law  is  somewhat  different  in  mesne  process  in  civil  cases,  as  the 
officer  becomes  special  bail  if  he  allows  a  defendant  to  depart  out  of  custody 
without  giving  a  bail  tft>nd.  Upon  final  process  of  execution,  if  there  is  a 
voluntary  escape,  the  liability  of  the  officer  is  absolute.  If  there  is  a  negligent 
escape,  the  officer  may  retake  the  prisoner  on  fresh  pursuit  and  hold  him,  so 
as  to  relieve  his  liability.     Adams  v.  Turrentine,  8  Ired.,  147. 

The  action  of  the  deputy  marshal  in  this  case,  and  the  submission  of  the 
defendant  to  the  control  of  the  officer,  constituted  a  valid  arrest.  Whether 
acts  constitute  an  arrest  depends  upon  the  intent  of  the  parties  at  the  time. 
An  arrest  may  be  made  without  touching  the  person  of  the  defendant  at  the 
time,  if  he  voluntarily  submits  to  the  process  of  the  law  in  the  hands  of  the 
officer.    Jones  v.  Jones,  13  Ired.,  448. 

Although  there  was  a  valid  arrest  in  this  case  there  was  not  a  due  service  of 
process,  and  the  marshal  is  not  entitled  to  the  fee  charged.  In  his  answer  the 
marshal  insists  that  the  defendant  was  retaken  on  the  warrant  on  a  subsequent 
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day  and  carried  before  the  commissioner  for  a  preliminary  hearing.  The 
evidence  shows  that  the  defendant,  previous  to  the  second  arrest,  and  while 
he  was  still  lurking  in  the  woods  and  evading  the  officer,  had  an  appearance 
bond,  with  sureties,  prepared  by  his  brother,  I.  K.  Ebbs,  with  a  condition  to 
appear  before  the  commissioner  for  an  examination  on  the  20th  day  of 
August.  This  bond  was  presented  by  I.  N.  Ebbs  to  the  commissioner  and  was 
by  him  accepted  in  the  absence  of  the  defendant,  and  the  deputy  marshal 
knew  that  said  bond  had  been  accepted.  The  defendant  made  his  appearance 
at  the  time  and  place  designated  in  the  bond.  Before  the  hearing  of  the  case 
commenced,  the  commissioner,  then  regarding  the  said  bond  as  erroneous  and 
void,  gave  a  verbal  direction  to  the  deputy  marshal  to  arrest  the  defendant 
and  hold  him  in  custody  until  the  case  could  be  heard.  The  deputy  marshal 
made  an  arrest  on  the  warrant  which  he  had  long  had  in  his  hands. 

§  301.    When  a  warrant  is  vacated  by  the  acceptance  of  an  appearance  band. 

I  am  of  the  opinion  that  when  the  appearance  bond  was  accepted  by  the 
commissioner,  and  the  deputy  marshal  was  advised  of  that  fact,  the  warrant 
in  his  hands  was  virtually  superseded  and  did  not  authorize  an  arrest.  If  the 
bond  accepted  by  the  commissioner  was  irregular,  or  in  any  way  insufficient, 
ho  ought  to  have  proceeded  to  have  the  defendant  arrested  in  the  manner  pro- 
vided in  section  1019,  Revised  Statutes.  This  verbal  direction  to  arrest  was 
without  legal  force  and  authorit\'.  An  examining  and  committing  magistrate 
has  no  power  verbally  to  command  an  arrest,  except  for  a  felony  or  breach  of 
the  peace  committed  in  his  presence,  or  for  contempt  in  open  court,  or  so  near 
as  to  disturb  his  official  proceedings.  After  hearing  a  case  he  may,  by  verbal 
order,  direct  an  officer  to  take  a  defendant  into  custody  until  a  proper  mittimus 
can  be  prepared,  but  in  no  case  can  he  commit  a  defendant  to  prison  without 
a  written  warrant  setting  forth  the  cause  of  such  commitment  in  specific 
terms. 

§  302.  Sufficiency  of  appearance  bond. 

The  correctness  of  the  form  of  the  bond,  as  an  appearance  bond,  and  the 
solvency  of  the  sureties,  are  not  denied,  but  the  counsel  of  the  marshal  insisted 
that  the  bond  was  erroneous  and  void,  as  the  commissioner  had  no  power  to 
take  such  a  bond  in  the  nature  of  a  recognizance  in  the  absence  of  the  princi- 
pal, and  before  a  hearing  of  the  matter.  It  is  well-settled  law  in  this  state 
that  a  bond  duly  signed,  with  sureties,  and  with  a  condition  for  the  appear- 
ance of  the  principal  in  a  criminal  case  before  a  court,  accepted  by  a  person 
authorized  to  take  bail,  is  good  as  a  recognizance.  Edney's  Case,  2  Winst., 
463;  Houston's  Case,  76  N.  C,  256. 

In  the  case  of  a  formal  recognizance  the  obligation  is* generally  acknowledged 
by  the  parties  in  open  court  and  entered  of  record,  and  they  need  not  sign 
their  names;  but  in  the  case  of  a  bond  in  the  nature  of  a  recognizance,  where 
the  parties  sign  their  names,  I  can  see  no  absolute  necessity  for  the  principal 
being  present  before  the  person  authorized  to  accept  such  bond.  During  the 
absence  of  the  principal  the  magistrate  might  refuse  to  accept  such  bond,  but 
if  he  is  satisfied  that  the  bond  was  duly  signed  and  sealed,  and  the  sureties 
are  sufficient,  and  he  accepts  the  bond,  I  am  of  the  opinion  that  it  is  valid.  At 
the  common  law,  even  in  the  case  of  a  formal  recognizance,  where  the  defend- 
ant is  an  infant  or  in  prison,  and  so  absent,  sureties  were  allowed  to' enter 
into  recognizance  of  bail,  and  a  warrant  called  a  liberate  was  issued  by  the 
person  taking  bail  for  the  enlargement  of  the  defendant.    2  Hale,  P.  C,  126. 

If  the  bond  in  this  case  was  as  good  as  a  recognizance,  I  am  of  opinion 
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that  it  operated  as  a  supersedeas  of  the  warrant  in  the  hands  of  the  deputy 
marshal  without  any  formal  supersedeas  writ.'  At  the  common  law  an  appre- 
hension under  a  warrant  could,  in  many  cases,  be  prevented  by  a  party  going 
before  a  justice  of  the  peace  and  finding  sufficient  sureties  for  his  appearance 
to  answer  any  indictment,  and  obtaining  the  supersedeas  of  the  magistrate. 
This  could  be  done  even  after  an  indictment  found  in  a  court.  1  Chit.  Crim. 
Law,  43.  If  process  of  arrest  from  a  court  after  indictment  could  thus  be 
superseded  by  a  justice  of  the  peace,  I  see  no  reason  why  a  commissioner, 
having  the  powers  of  a  justice  of  the  peace  in  such  matters,  cannot  supersede 
a  warrant  which  he  has  issued  to  bring  a  person  before  him  for  an  examina- 
tion upon  a  charge  of  crime,  by  accepting  a  bond  with  sufficient  sureties  to 
secure  an  appearance  in  a  bailable  case,  and  where  the  defendant  is  entitled  to 
have  bis  witnesses  heard  upon  the  investigation. 

I  do  not  approve  of  this  practice  of  accepting  bail  to  prevent  an  apprehen- 
sion upon  legal  process,  and  I  will  instruct  the  commissioners  of  this  district 
not  to  adopt  it,  as  I  think  it  most  proper  and  regular  for  defendants  to  enter 
into  bond  or  recognizance  in  person  before  the  magistrate,  and  that  other  pro- 
ceedings should  be  in  accordance  with  the  usual  course  and  practice  of  the 
courts.  No  justice  of  the  peace  can  supersede  the  warrant  of  another  without 
a  formal  and  legal  examination  (1  Chit,  36),  but  we  may  reasonably  suppose 
that  a  justice  with  whom  a  cemplaint  was  filed,  and  who  had  issued  the  war- 
rant, may  supersede  such  warrant  when  the  appearance  of  the  defendant  had 
been  secured  by  him  in  taking  a  sufficient  bond. 

§  303.  Powers  of  commissioners  as  examining  and  committing  magistrates. 

Commissioners  are  invested  with  many  of  the  powers  and  functions  of 
justices  of  the  peace,  and  they  act  within  the  scope  of  such  powers  upon  their 
own  judgment  and  responsibility.  A  district  attorney  has  no  authority  to 
direct  a  marshal  not  to  execute  a  warrant  issued  by  a  commissioner.  United 
States  v.  Scroggins,  3  Woods,  523.  He  may  appear  before  the  commissioner 
and  attend  to  the  presentation  of  the  evidence,  but  he  is  only  counsel  for  the 
government.  He  cannot  direct  the  commissioner  in  his  judgment,  or  as  to 
what  course  he  shall  pursue,  or  dismiss  the  proceedings.  United  States  v. 
Schumann,  2  Abb.  (U.  S.)t  523  (Crimes,  §§  2680-82). 

I  am  inclined  to  doubt  the  power  of  a  federal  judge,  by  writ  of  prohibition 
or  otherwise,  to  control  the  discretion  of  a  commissioner  in  the  hearing  of  a 
cause  before  his  order  of  commitment.  The  decision  of  a  commissioner  may 
in  some  things  be  reviewed  upon  writs  of  habeas  corpus  and  certiorari^  and 
rules  of  court  may  be  adopted  regulating  the  practice  and  modes,  of  pro- 
cedure in  such  inferior  courts.  As  an  examining  and  committing  magistrate  a 
commissioner  has  similar  powers  to  those  of  a  justice  of  the  peace,  in  the  state 
where  he  acts,  and  his  proceedings  must  be  agreeable  "  to  the  usual  mode  of 
process  against  offenders  in  such  states."  In  this  state  a  justice  of  the  peace 
is  authorized  and  directed  to  hear  the  witnesses  of  the  defendant,  and  allow 
him  reasonable  time  to  employ  counsel  in  his  defense,  and  determine  the  mat- 
ter after  hearing  evidence  and  argument  on  both  sides  of  the  case.  The  jus- 
tice being  vested  with  such  powers  and  duties  of  investigation,  he  must 
necessarily  have  the  incidental  powers  of  continuing  the  matter  to  a  future 
day,  to  enable  parties  to  have  a  fair  and  full  investigation,  and  also  allowing  a 
defendant  bail  in  bailable  cases,  during  such  continuance  of  the  cause.  This 
course  of  procedure  was  adopted  by  the  justice  of  the  peace  in  Queen's  Case, 
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66  N".  C,  615 ;  and  the  supreme  coart  seemed  to  regard  such  course  as  regular 
and  proper. 

As  the  commissioner  in  this  case  adopted  a  similar  course  in  accept  ng  tho 
appearance  bond  of  the  defendant,  he  could  not  by  a  mere  verbal  order  revivo 
a  superseded  warrant,  and  legally  direct  an  arrest  of  a  person  on  bail,  wh'ch 
had  been  accepted,  before  an  examination  of  the  merits  of  the  case.  1  think 
that  the  deputy  marshal  made  the  charge  with  an  honest  belief  that  he  was 
entitled  to  such  fee  for  service  of  the  warrant,  and  the  commissioner  is  not 
blamable  for  approving  the  same,  as  required  by  the  rules  of  court. 

§  304.  Fees  for  endeavoring  to  make  an  arrest. 

The  second  exception  presented  by  the  defendant  is  not  fully  sustained  by 
the  evidence.  It  appears  that  the  warrant  was  issued  on  the  16th  day  of  May, 
and  that  the  defendant  knew  it  was  in  the  hands  of  the  deputy  marshal,  and 
he  used  all  the  means  in  his  power  to  evade  an  arrest.  His  brother,  I.  N. 
Ebbs,  wrote  to  the  deputy  marshal  that  if  he  would  meet  him  at  his  house  on 
the  17th  day  of  July,  an  arrangement  could  be  made  for  the  surrender  of  the 
defendant  and  three  other  co-defendants.  The  deputy  went  to  the  place  at 
the  time  designated,  but  a  satisfactory  arrangement  was  not  made.  The  dep- 
uty, on  his  return,  passed  by  a  place  where  a  number  of  men  had  met  to  have 
"a  shooting  match."  The  defendant  was  there, and  the  deputy  remained  some 
time  with  him,  but  did  not  make  an  arrest,  as  he  did  not  have  the  warrant  in 
his  possession.  On  several  subsequent  days  the  deputy  made  active  effons  to 
arrest  the  defendant,  but  did  not  succeed  until  the  day  of  the  first  arrest  men- 
tioned in  considering  the  first  exception. 

The  marshal  is  entitled  to  the  expenses  charged  for  the  days  his  deputy  en- 
deavored to  make  an  arrest  previous  to  the  17th  of  July.  I  disallow  tho 
expenses  for  the  subsequent  days. 

§  305.  Duty  of  officer  when  a  warrant  of  arrest  is  placed  in  his  hands. 

When  a  warrant  of  arrest  is  put  in  the  hands  of  an  officer  it  is  his  duty,  as 
goon  as  he  conveniently  can,  to  proceed  with  secrecy  and  diligence  to  appre- 
hend the  defendant.  He  must  always  be  ready  to  perform  the  mandate  of  the 
.warrant.  In  this  instance  I  am  disposed  to  hold  the  officer  to  the  highest  and 
strictest  rule  of  duty,  for  when  he  subsequently  made  an  arrest  he  voluntarily 
allowed  the  defendant  to  depart  from  custody  on  a  promise  to  appear  before 
the  commissioner  for  trial  on  a  future  day.  He  had  no  right  to  show  favor  or 
trust  to  the  promise  of  a  criminal  who  had  so  long  been  evading  the  process 
of  law.  At  the  common  law  it  was  allowable  for  a  constable,  when  he  had 
made  ap.  arrest  without  a  warrant  in  a  case  of  a  petty  nature,  to  take  the  de- 
fendant's word  for  an  appearance  before  a  magistrate  if  he  was  of  good  repute 
and  there  was  no  probability  of  his  absconding  (1  Chit.  Crim.  Law,  59;;  but 
such  indulgence  was  not  allowable  in  this  case. 

§  306.  Fees  for  guarding  prisoners  who  are  under  bond.  Duties  of  officers 
in  keeping  and  guarding  prisoners  stated. 

As  to  the  third  exception,  the  evidence  shows  that  the  defendant  had  givea 
bond  to  appear  before  the  commissioner  on  the  20th  day  of  August,  and  we 
have  above  decided  that  such  bond  was  valid.  While  under  bond,  and  before 
the  case  was  heard,  there  was  no  necessity  for  guarding  him,  as  he  was  in  the 
constructive  custody  of  the  court,  and  his  sureties  were  his  keepers.  The  de- 
fendant gave  a  new  bond  for  his  appearance  on  the  27th  day  of  August,  and 
the  custody  in  which  he  was  placed  by  the  verbal  order  of  the  magistrate  was 
unlawful. 
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The  law  fixes  no  time  and  place  for  the  session  of  a  commissioner's  court, 
and  the  marshal  and  his  deputies  are  not  required  to  be  present  at  such  court> 
except  where  they  have  process  to  return  and  defendants  to  bring  in  and  guard. 
When  a  defendant  is  admitted  to  bail  he  is  placed  in  the  custodjr  of  his  sure- 
ties, who  have  power  to  arrest  him  at  any  time  they  may  desire;  and  they 
must  have  him  before  the  court  at  the  time  and  place  designated  in  the  bond, 
and  they  are  not  freed  from  this  responsibility  until  the  defendant  is  dis- 
charged, admitted  again  to  bail  or  placed  ;jn- the  custody  of  an  officer  of  the 
law.  If  the  magistrate  hears  the  case  and  deqides  that  the  defendant  shall 
give  bail  for  his  appearance  in  court  to  answer  ,&?  indictment,  and  the  de- 
fendant fails  to  give  sufficient  bail,  he  may  be  cotfHnitt$d  to  prison,  and  if 
no  regular  officer  can  conveniently  be  found  the  mittirrtwphxybe  directed  to 
any  person  who  shall  have  power  to  execute  the  same."  -B^fc.  Rov.,  ch  33, 
§  97;  Dean's  Case,  3  Jones  (N.  C),  393.  / 

In  such  a  case  there  is  no  legal  requirement  for  the  marshal  or  his  iteputy 
being  present,  but  if  either  should  be  present  and  the  defendant  is  committed* 
to  the  custody  of  such  officer,  then  the  marshal  would  be  entitled  to  charge •„ 
for  his  own  attendance  and  the  service  of  a  guard,  if  such  service  was  ren- 
dered and  was  necessary,  and  the  marshal  must  judge  of  such  necessity.  He 
would  bo  responsible  if  the  defendant  should  make  an  escape  through  his 
negligence  in  not  summoning  a  guard.  The  law  does  not  require  or  expect 
an  officer,  without  assistance,  to  keep  the  custody  of  a  prisoner  charged  with 
crime.  If  ho  relies  upon  his  own  vigilance,  strength  and  courage,  and  the 
prisoner  escapes,  he  is  not  excused,  no  matter  how  earnestly  and  faithfully 
he  endeavored  to  perform  the  duty  imposed  upon  him.  When  the  marshal 
or  his  deputy  arrests  a  person  under  a  warrant,  the  law  requires  him  to  carry 
the  alleged  offender  before  some  examining  magistrate  as  soon  as  the  circum- 
stances will  permit.  He  may  lodge  the  prisoner  in  the  common  jail,  or  resort 
to  other  modes  of  confinement,  if  any  necessity  or  serious  emergency  should 
require  such  a  course, —  he  mvst  keep  the  prisoner.  Nothing,  however,  but 
obvious  necessity  will  authorize  an  officer  to  lodge  a-  prisoner  in  jail  before 
an  examination  and  regular  written  commitment  by  a  magistrate.  This 
course  may  be  adopted  if  the  arrest  is  made  in  or  near  night,  whereby  he 
cannot  attend  the  magistrate,  or  if  there  be  danger  of  a  rescue,  or  the  party 
be  too  ill. to  appear  before  the  magistrate,  etc.  1  Chit.  Crim.  Law,  59;  State 
t>.  James,  78  N.  C,  455. 

When  a  prisoner  is  brought  before  the  magistrate  he  is  still  in  the  custody 
of  the  oCicer,  who  must  keep  him  securely  until  he  is  disposed  of  in  due 
course  of  law.  As  this  high  and  strict  responsibility  is  imposed  by  law  upon 
the  marshal,  he  is  authorized  to  summon  the  necessary  assistance,  and  he  can 
keep  such  assistance  as  long  as  the  responsibility  continues,  and  he  is  entitled 
to  the  fees  allowed  by  law  for  such  important  and  responsible  service.  The 
role  of  this  court,  which  requires  the  commissioner  to  determine  the  question 
whether  a  guard  is  necessary  for  the  marshal  when  a  prisoner  is  before  the 
court  under  arrest,  must  be  set  aside,  as  it  is  contrary  to  law.  The  marshal 
alone  can  determine  this  question,  and  say  how  far  he  is  willing  to  subject 
himself  to  the  chances  and  responsibilities  of  an  escape.  The  marshal  con- 
not  be  relieved  by  any  action  of  the  commissioner,  as  he  has  no  power  to 
commit  a  prisoner  brought  before  him  for  examination  until  a  cause  of 
commitment  judicially  appears.  When  any  commitment  is  ordered,  a  writ- 
ten mittimus,  setting  forth  the  cause,  must  be  directed  to  the  marshal  or  big 
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deputy,  commanding  him  to  deliver  the  prisoner  to  the  keeper  of  the  com- 
mon jail,  and  when  the  mandate  of  the  warrant  is  obeyed  then  the  marshal 
is  relieved  from  the  responsibility  of  custody.  Randolph  v.  Donaldson,  9 
Cranch,  78. 

The  marshal  is  clearly  entitled  to  the  fees  charged  for  attending  court  and 
guarding  the  defendant  on  the  27th  of  August,  as  the  defendant  was  put  in 
his  custody  by  order  of  the  commissioner  until  sufficient  bail  was  given  for 
an  appearance  at  court  to  ansjror/an  indictment.  After  hearing  a  case  and 
determining  to  hold  a  defekdantt"to  bail,  the  commissioner  can  by  verbal 
order  put  the  defendant  in  'custody  of  an  officer  until  the  bail  required  is 
given,  but  the  officer. cdibnot  commit  to  jail  without  a  written  mittimus  from 
the  commissioner^**/' ••* 

It  is  ortiered /that  the  clerk  of  this  court  retax  the  costs  in  this  case  in 
confqrqiity  Vith  this  opinion. 

•  ."§-S^«»  In  general.—  It  seems  that  the  certificate  of  a  judge  is  prima  facte  evidence  of  the 
.accuracy  of  a  marshal's  accounts.    United  States  v.  Smith,*  1  Woodb.  &  M.,  184. 

§  #08.  The  marshal  cannot  claim  a  fee  for  superintending  prisons.    Ibid, 

§  800.  Where  witnesses  in  a  criminal  case  were  detained  for  failing  to  procure  recognizances 
for  their  appearance  to  testify,  and  were  paid  $1.50  a  day  and  boarded  independently  during 
their  detention,  it  was  held  that  a  claim  for  "aid"  could  not  be  permitted  in  the  absence  of 
strong,  positive  proof  that  they  were  anxious  to  escape.     Ex  parte  Paris,*  3  Woodb.  &  M„  237. 

g  810.  A  marshal  gave  a  receipt  in  full  upon  payment  of  his  fees  by  the  plaintiff,  and  also  a 
release  from  all  further  liability  for  the  same;  when,  subsequently,  the  costs  wero  adjudged 
against  the  plaintiff,  it  was  held  that  the  marshal's  fees  could  not  be  collected  by  the  defend- 
ants from  the  plaintiff.     Wintermute  t\  Smith,*  1  Bond,  210. 

§  811.  A  claim  for  rent  paid  for  an  office  for  the  clerk  of  the  court  by  the  marshal  is  a  just 
charge  against  the  United  States.    United  States  v.  Cogswell,*  3  Sumn.,  204. 

£  312.  The  marshal  cannot  charge  any  commissions  when  a  delivery  bond  is  given  and  for- 
feited.    Anonymous.*  Hemp.,  450. 

§  313.  There  was  no  legal  authority  for  any  charge  of  half  commissions  by  the  marshal, 
when  no  property  was  sold  or  money  made  or  received  by  him  on  execution,  at  any  time  from 
the  26th  of  February  to  the  second  Monday  in  April,  1S49.    Erwin  v.  Cummins,*  Hemp.,  703. 

§  314.  Under  the  acts  of  congress  of  February  27,  1801,  concerning  the  District  of  Columbia, 
and  28th  February,  1799,  providing  compensation  for  marshals,  and  the  act  of  assembly  of 
Maryland,  of  November,  1799,  chapter  25,  regulating  officers'  fees,  the  marshal  is  entitled  to  a 
fee  of  ninety  pounds  of  tobacco  for  impaneling  a  jury  in  a  criminal  case.  United  States  v. 
McDouald,  1  Cr.  C.  C,  78. 

§  815.  A  replevin  bond  for  goods  distrained  for  rent  may  and  ought  to  include  the  marshal's 
commission  of  five  per  cent.    Alexander  v.  Thomas,  1  Cr.  C.  C,  92,  i 

£  310.  For  summoning  and  impaneling  a  coroner's  jury,  by  order  of  the  coroner,  the 
marshal  of  the  District  of  Columbia  is  entitled  to  a  fee  of  $5.50.  Brent  i\  The  Justices  of  the 
Peace,  1  Cr.  C.  C,  434. 

§  317.  The  marshal  cannot  charge  for  services  which  are  required  by  the  practice  of  the 
United  States  court  to  be  performed  by  the  clerk.    The  Trial,  Bl.  &  How.,  94. 

§  8 IS.  The  act  of  congress  of  February  28,  1799,  directing  the  compensation  of  the  marshal 
for  certain  services  to  be  governed  by  the  allowances  made  by  the  supreme  court  of  the  state 
where  such  services  are  rendered,  does  not  require  that  the  like  services  should  be  performed 
i  i  the  state  by  the  officer  corresponding  to  the  marshal,  but  he  is  entitled  to  the  allowances, 
though  according  to  the  state  practice  the  services  are  rendered  by  an  attorney  or  c!erk.   Ibid. 

§  ill 9.  The  act  of  congress  of  February  28,  1799,  after  designating  the  specific  fees  that  mar-  • 
shals  shall  be  entitled  to,  provides  that  "for  all  other  services  not  herein  enumerated,  except 
as  shall  hereafter  be  provided,  such  fees  and  compensations  as  are  allowed  in  the  supreme 
com  t  of  the  state  where  such  services  are  rendered."  Held,  that  the  court  would  allow  the 
marshal  such  fees  and  compensation,  for  services  and  disbursements,  not  expressly  provided 
in  the  act  of  1799,  as  were  provided  by  statute  of  the  state  where  the  court  sits,  and  as  were 
allowed  by  the  supreme  court  of  the  state,  in  the  absence  of  a  statute,  for  like  services  and  dis- 
bursements rendered  by  the  state  officers;  and  that  when  the  court  finds  no  fixed  rules  to 
guide  its  allowances,  it  will  determine  them  by  analogy  to  the  modes  of  compensation  author- 
ized by  the  state.    Ibid. 
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§  $20.  The  act  of  congress,  after  declaring  the  fees  to  be  allowed  the  marshal  for  certain 
enumerated  services,  adds,  "For  all  other  services  not  herein  enumerated,  such  fees  or  com- 
pensation as  are  allowed  in  the  supreme  court  of  the  state  where  the  services  are  rendered." 
Held,  that  the  compensation  of  the  marshal  for  keeping  and  maintaining  Africans,  taken  under 
the  act  of  congress  for  prohibiting  the  slave  trade,  was  not  specified  in  the  fees  act,  and  wholly 
unprovided  for  by  the  laws  and  usages  of  the  state ;  and  that  for  such  services  the  marshal 
was  entitled  to  a  reasonable  compensation,  depending  upon  the  circumstances  of  the  case. 
The  Antelope,  12  Wheat.,  546. 

§821.  The  act  of  congress  regulating  fees  and  compensation  of  marshals  provides  "  that  the 
same  having  been  examined  and  certified  by  the  court,  or  one  of  the  judges  of  it,  in  which  the 
services  shall  have  been  rendered,  shall  be  passed  in  the  usual  manner  at,  and  the  amount 
thereof  paid  out  of,  the  treasury  of  the  United  States."  Held,  where  the  marshal  had  ren- 
dered services  in  keeping  and  maintaining  certain  Africans,  which  were  adjudged  to  belong  to 
the*  United  States,  that  he  must  get  his  compensation  in  the  manner  pointed  out  by  the  above 
statute ;  that  the  court  could  not  make  a  direct  judgment  or  decree  against  the  United  States, 
for  costs  and  expenses  in  behalf  of  an  officer  of  the  government.    Ibid. 

$  £22.  The  act  of  congress  of  February  26,  1853,  regulating  the  fees  and  costs  to  be  allowed 
to  marshals,  makes  no  provision  for  transporting  a  witness  in  custody  for  safe  keeping ;  and,  at 
the  outset,  declares  that  in  lieu  of  the  present  compensation  "  the  following  and  no  other  com- 
pensation shall  be  allowed."  Held,  that  the  clause  quoted  must  be  understood  as  "  the  follow- 
ing and  r.o  other  compensation  for  any  service  mentioned  in  the  act;"  and,  that,  if  the 
marshal  is  compelled  by  law  to  perform  a  service  or  incur  a  charge  in  a  matter  not  specified  in 
the  act,  he  is  entitled  to  a  reasonable  allowance  therefor,  which  should  be  the  fee  of  the  nearest 
analogous  case  allowed  by  the  act  of  congress,  or  actual  expenses,  to  be  certified  by  the  court. 
Ft*3  of  Marshals,*  6  Op.  Att'y  Gen'l,  58. 

§  323.  The  act  of  1853  declares  that  "  the  marshal  shall  not  incur  an  expense  of  more  than 
$20  in  any  one  year  for  furniture,  or  $50  for  rent  of  building  and  making  improvements 
thereon,  without  submitting  a  statement  and  estimates  to  the  secretary  of  the  interior,  and 
getting  his  instructions  in  the  premises."  Held,  that  the  authority  conferred  by  the  statute 
on  the  secretary  was  to  approve  of  the  mardnal's  estimates  and  instruct  him  in  making  the 
contracts  contemplated  in  the  statute,  and  he  could  hot  approve  or  allow  his  claim  for  past  ex- 
p3nses ;  and  that  he  could  not  make  compensation  to  third  parties  for  the  furniture  and  house 
rent.    Rent  and  Furniture  of  Court  Rooms,*  9  Op.  Att'y  Gen'l,  98. 

§  824.  The  act  of  1851-2,  re-enacted  in  1853,  requires  the  marshal  to  make  return  "of  the  fees 
and  emoluments  of  his  office;"  he  gets  his  compensation  from  "  the  fees  and  emoluments  of 
his  office; "  he  is  required  to  pay  into  the  treasury  "any  surplus  of  the  fees  and  emoluments 
of  his  office  "  which  his  return  shall  show  to  exist.  Held,  that  the  marshal  should  be  charged 
with  all  the  fees  and  emoluments  which  accrued  to  him,  and  not  merely  with  those  collected 
by  him ;  though  it  seems  that  he  may  entitle  himself  to  a  credit  for  such  of  them  as  he  shows, 
to  the  satisfaction  of  the  accounting  officers,  that  he  could  not  recover  by  any  reasonable  effort. 
Fees  of  Marshals,*  9  Op.  Att'y  Gen'l,  176. 

§  825.  Under  the  act  of  congress  of  May  8,  1793,  which  provides  that  the  marshal  shall  be  al- 
lowed "for  the  maintenance  of  prisoners  confined  in  jail  for  any  criminal  offense,"  allowance 
may  be  made  to  a  marshal  for  clothing,  medicine,  and  medical  attendance  of  prisoners  who 
are  in  jail  awaiting  trial.    Allowances  to  Marshals,*  1  Op.  Att'y  Gen'l,  322. 

§  820.  By  the  act  of  congress  of  February  27,  1801,  the  laws  of  Maryland,  as  they  then  ex- 
isted, were  continued  in  force  in  the  county  of  Washington.  The  Maryland  law  did  net 
authorize  the  sheriff  to  charge  the  state  with  the  maintenance  of  persons  committed  as  run- 
aways, and  the  marshal  cannot  make  such  a  charge  against  the  United  States.  Runaways, 
and  Petitioners  for  Freedom,  4  Cr.  C.  C,  489. 

§  827.  The  United  States  are  liable  to  the  marshal  for  the  maintenance  of  petitioners  for 
freedom,  committed,  by  order  of  the  court,  for  safe  keeping,  because  their  pretended  masters 
or  owners  will  not  give  security  for  the  petitioners'  appearance  in  court,  to  attend  the  trial,  if 
the  petitioners  gain  their  freeJom,  otherwise  the  expense  must  be  paid  by  their  owners.    Ibid. 

§  82S.  Poundage.— Where,  under  a  law  of  Maryland,  in  force  in  the  District  of  Columbia, 
the  marshal  of  the  latter  place  is  entitled  to  poundage  on  an  execution  in  favor  of  the  United 
States  as  plaintiff,  it  was  held  that,  if  the  latter  release  their  debtor  from  imprisonment,  they 
are  still  liable  for  the  poundage.    United  States  v.  Ringgold,*  8  Pet.,  150. 

$  829.  If,  upon  the  question  of  the  marshal's  right  to  poundage  for  lands  levied  on  in  execu- 
tion, resisted  because  of  insufficient  description  of  the  lands,  there  is  nothing  to  show  that  the 
boundaries  described  in  the  execution  are  incorrect,  the  levy  cannot  be  held  invalid  for  want 
of  certainty.    Mason  v.  Muncaster.*  3  Cr.  C.  C,  403. 

$  840.  The  plaintiff  injLfa.  is  liable  to  the  marshal  for  his  whole  poundage  on  the  debt,  if 
he  levy  on  goods  to  the  amount  of  the  debt,  whether  they  be  sold  or  not.    The  original  defend* 
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ant  \nfl.  fa.  is  not  liable  in  any  form  of  action  to  the  marshal  or  to  the  original  plaintiff  fcr 
poundage,  nor  is  he  or  his  property  liable  for  poundage,  unless  the  judgment  against  him  is 
for  a  sum  larger  than  due  the  one  by  him,  the  original  defendant,  to  be  released  upon  payment 
of  the  amount  really  due  with  costs.  In  such  a  case,  and  in  such  a  case  only,  the  marshal  may, 
if  he  has  not  returned  the  fi.  fa.t  proceed  to  execute  it  on  defendant's  lands  for  his  poundage. 
Ibid. 

§  831.  The  act  of  congress  of  March  8,  1807,  provided  that  the  United  States  marshal  for  the 
District  of  Columbia  should  receive,  for  services  rendered  in  Alexandria  county,  the  like  fees 
and  compensation  as  by  the  laws  of  Virginia  in  force  on  the  first  Monday  of  December,  1800, 
were  allowed  to  a  sheriff  for  like  services.  Held,  that  the  marshal  of  that  District  was  not  en- 
titled to  poundage  for  the  arrest  of  a  defendant  on  ecu  sa.  in  Alexandria  county  when  the 
defendant  was  discharged,  by  order  of  the  plaintiff,  without  payment.  Swann  v.  Ringgold,  4 
Cr.  O.  C,  288. 

§  832.  The  Maryland  act  of  1799,  chapter  25,  section  3,  gives  the  sheriff  "  For  all  goods  and 
chattels  which  the  sheriff  shall  attach  and  take  into  his  possession,  or  wherewith  he  shall  be 
chargeable,  the  same  fees  as  on  execution."  Held,  that  the  marshal  was  not  entitled  to  pound- 
age on  bank-notes  not  taken  into  his  actual  custody  so  as  to  make  himself  chargeable  therefor; 
that  summoning,  as  garnishees,  the  officers  of  a  bank  in  which  defendant  in  an  attachment  suit 
had  deposits,  was  not  taking  the  funds  there  deposited  into  his  actual  custody.  Ringgold  v. 
Lewis,  3  Cr.  C.  C,  367. 

§  883.  Service  of  writs. —  Bringing  a  prisoner  up  by  a  regular  writ  of  habeas  corpus,  or 
imprisoning  him  by  a  regular  warrant,  constitutes  a  " service"  of  these  writs,  as  a  valid  basts 
for  taxing  a  fee.    Ex  parte  Paris,*  3  Woodb.  &  M..  237. 

§  834.  The  fees  act  allows  no  special  fees  to  the  marshal  for  the  bringing  in  and  returning 
an  intermediate  commitment,  whether  before  the  circuit  or  district  court  or  a  commissioner, 
of  parties  under  examination  and  trial,  and  of  witnesses,  but  pays  for  that  service  in  the  per 
diem  fee  which  it  awards  in  lieu  of  all  other  compensation.  Fees  of  Marshals,*  7  Op.  Att'y 
Gen'l,  667.% 

%  885.  In  some  districts  it  is  the  practice  for  t(ie  court  to  issue  formal  warrants  in  writing, 
signed  and  sealed,  each  and  every  time  parties  and  witnesses  in  custody  are  brought  up;  for 
executing  which  warrants  the  marshal  5s  properly  entitled  to  charge  for  a  "  service"  for  each 
and  every  one  of  them.  Where,  however,  this  practice  does  not  obtain,  an  order  of  the  court 
to  bring  up  an  imprisoned  party  or  witness  for  trial  or  to  testify,  or  on  an  order  to  commit 
them  during  an  adjournment  or  during  a  session,  will  not  warrant  the  charge  of  a  fee.  Ex 
parte  Paris,*  3  Woodb.  &  M.,  227. 

§336.  A  distinction  exists  between  distributing  and  serving  venires;  and  for  the  former 
service  it  was  held  that  the  marshal  was  entitled  only  to  the  fee  of  $2  for  each  venire  dis- 
tributed, as  provided  by  the  act  of  February  28,  1799  (1  U.  S.  Stat,  at  Large,  624),  and  that  he 
was  not  entitled  to  the  mileage  allowed  by  the  same  section  in  case  of  serving  a  venire.  United 
States  v.  Smith,*  1  Woodb.  &  M.,  184. 

§  337.  Having  served  an  execution  on  the  property  of  a  debtor,  a  marshal  is  entitled  to  his 
fees  for  such  service,  though  such  property  be  yet  unsold.    Ibid. 

g  338.  The  fee  allowed  by  the  act  of  February  28,  1799  (1  U.  S.  Stat,  at  Large,  624),  fcr 
"service  "  of  a  precept  is  intended  to  cover  the  duty  of  a  "  commitment"  as  part  of  the  serv- 
ice, when  the  service  is  made  of  an  ordinary  writ  by  arresting  and  committing  the  party.  Ex 
parte  Paris,*  3  Woodb.  &  M.,  227. 

§  339.  The  omission  of  acknowledgment  of  service  on  writs  of  subpoena,  where  the  deputy 
marshal  swears  that  he  served  the  writs,  and  where  several  of  the  persons  served  say  they 
acknowledged  service,  will  not  act  to  deprive  the  deputy  of  his  fees.  Wintermute  v.  Smith,* 
1  Bond,  210. 

g  840.  Held,  that  under  the  act  of  1799  a  marshal  is  entitled  to  fees  for  distributing  venires 
to  town  clerks.    United  States  v.  Cogswell,*  8  Sumn.,  204. 

g  341.  The  marshal's  fees  on  executions  being  made  by  act  of  congress  the  same  as  allowed 
to  sheriffs  for  similar  services,  and  the  Indiana  law  providing  that  the  sheriff's  fee  should  be, 
for  selling  property  on  execution,  a  commission  of  five  per  centum  on  the  first  $300,  and  two 
per  centum  on  sums  above  that  amount,  and  one-half  of  such  commission  when  the  money 
was  paid  without  sale,  it  was  held,  in  a  case  in  which  the  money  was  paid  by  the  defend- 
ant to  the  plaintiff  while  the  execution  was  in  the  hands  of  the  marshal,  that  the  marshal 
was  entitled  to  charge  his  commission  on  the  judgment.    Pomroy  v.  Harter,*  1  McL.,  448. 

g  342.  By  act  of  congress  of  May  8,  1792,  the  fees  of  a  United  States  marshal  are  the  same 
as  are  allowed  by  the  supreme  court  of  the  state.  By  the  fee  bill  of  Maryland,  the  sheriff, 
for  levying  an  attachment,  or  when  he  is  chargeable,  is  entitled  to  the  same  fee  as  on  execu- 
tions: and  upon  fieri  facias  the  same  as  upon  attachments;  upon  an  execution  for  money  he 
is  entitled  to  a  commission.    Held,  that  the  marshal  of  the  District  of  Columbia  was  entitled 
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to  a  commission  on  an  execution  upon  a  forthcoming  bond  and  a  commission  on  a  former 
execution  levied  upon  the  goods.    Thomas  v.  Brent,*  1  Cr.  C.  C,  161. 

§  843.  A  marshal  received,  in  due  course  of  law,  process  directing  him  to  summon  witnesses, 
and  also  a  writ  of  subpoena,  in  addition  to  the  summons,  and  distinct  therefrom.  This  double 
process  was  according  to  the  usual  course  of  proceeding  in  the  court  from  which  it  issued,  and 
the  costs  thereof  were  allowed  and  certified  by  the  judge.  Held,  that  the  marshal  was  entitled 
to  fees  both  for  summoning  the  witnesses  and  serving  the  subpoena.  Certified  Fees  of  Mar- 
shals,* 3  Op.  Att'y  Gen'l,  496;  Compensation  of  Marshals,*  8  Op.  Att'y  Gen'l,  536. 

§  344.  A  marshal  is  not  entitled  to  a  fee  or  mileage  for  serving  the  rule  to  plead  on  defend- 
ant.   Parker  t\  Bigler,*  1  Fish.  Pat.  Cas.,  285. 

§  845.  Prize  cases.—  Under  the  acts  of  1862  and  1864,  in  prize  cases  the  marshal  must  deposit 
the  gross  proceeds  of  the  6ale  with  the  assistant  treasurer  subject  to  the  order  of  the  court,  and 
all  costs,  fees  and  charges,  whether  of  the  sale  or  otherwise,  are  paid  by  order  of  the  court  on 
the  assistant  treasurer.    United  States  v.  Fifty-one  Dozen  Pieces  of  Merchandise,*  2  Spr.,  100. 

§  84<L  The  act  of  congress  of  January  27, 1813,  applies  only  to  sales  of  captured  property, 
after  a  final  condemnation,  and  not  to  sales  made  pendente  lite  under  interlocutory  decrees. 
The  marshal  is  still  entitled  to  a  commission  for  the  sale  of  prize  property  under  an  interlocu- 
tory decree  under  the  act  of  February  28, 1799.    The  Avery,  2  Gall.,  808. 

§  347.  Prize  goods,  by  agreement  of  the  parties,  were  removed  from  the  district  of  Maine  to 
Boston  and  there  sold.  The  proceeds  were  paid  into  the  circuit  court  before  which  the  case 
was  brought  by  apreal.  Part  of  the  cargo  was  condemned,  and  the  marshal  of  the  district  of 
Maine  claimed  commissions  on  the  sale.  Held,  that  the  parties  could  not,  by  selling  the  prop- 
erty out  of  the  district,  defeat  the  marshal's  claim  to  commissions ;  that  his  claim  should  be 
allowed.    The  San  Jose  Indiano,  2  Gall.,  311. 

8  848.  Deputies. —  It  seems  that  a  deputy  marshal's  remedy  for  compensation  for  his  serv- 
ices is  against  the  marshal  for  whom  he  performed  the  service.  Wintermute  v.  Smith,*  1 
Bond,  210. 

§  349.  A  claim  by  a  marshal  for  commissions  on  fees  paid  to  deputy  marshals  or  assistants 
in  taking  the  census  was  held  not  a  valid  one.    United  States  v.  Smith,*  1  Woodb.  &  M.,  184. 

§  850.  Where  a  deputy  is  appointed  by  a  marshal,  and  is  duly  sworn  as  such,  an  omission 
by  the  marshal  to  make  a  return  of  the  appointment  to  the  district  judge  will  not  affect  the 
legality  of  the  service  of  subpoenas  by  suih  deputy  so  as  to  deprive  him  of  the  right  to  fees. 
Wintermute  v.  Smith,*  1  Bond,  210. 

§  8o  1 .  A  deputy  marshal  is  not  entitled  to  charge  for  service  or  mileage  for  himself  as  a  wit- 
ness.   Ibid. 

%  35  la.  Statute  construed  as  to  per  diem  allowed  a  marshal  for  an  arrest  by  his  deputy. 
Held,  that  he  may  charge  a  per  diem  not  to  exceed  |2  per  day.  United  States  v.  Harker,*  8 
flaw.,  237. 

§  852.  Fee  for  discbarge. —  The  mere  removal  of  a  prisoner  from  one  place  to  another,  in 
the  absence  of  his  release  from  the  custody  of  the  marshal  or  the  law,  will  not  justify  the  tax- 
ing of  a  fee  for  a  "  discharge."    Ex  parte  Paris,*  8  Woodb.  &  M. ,  227. 

§  353.  The  term  "  discharge  "  is  held  not  to  apply  to  the  mere  bringing  up  of  a  prisoner  to 
testify  or  to  be  tried,  so  as  to  admit  of  taxing  a  fee.    Ibid. 

§  354.  Attendance  on  court.—  The  general  per  diem  fee  for  attendance  on  the  court  that  is 
paid  to  the  marshal  extends  to  the  keeping  of  peace  and  regularity  during  its  sessions,  taking 
care  of  prisoners  in  custody,  and  executing  the  various  orders  of  the  court,  about  bringing 
them  up  or  into  court;  but  where  a  "commitment"  is  one  of  these  orders,  it  may  be  proper 
that  the  assigned  fee  for  that  should  be  paid  in  addition,  though  it  happen  during  the  regular 
term  of  the  court  and  by  an  order  made  in  court.    Ibid. 

§  355.  Commitment. —  A  fee  for  a  "  commitment "  is  proper  only  when  such  "  commitment n 
is  ordered  by  the  court,  or  when  a  criminal  is  imprisoned  under  final  sentence.    Ibid. 

g  353.  Expenses  and  disbursements.—  Where  a  marshal  in  the  performance  of  the  duties  of 
his  office  necessarily  incurs  expenses  and  makes  disbursements  not  provided  for  by  the  Revised 
Statutes,  he  may  be  reimbursed  such  expenses.  So  it  is  held  that  a  charge  of  $130.50  for 
wharfage,  though  not  expressly  provided  for  by  the  fee  bill,  yet  being  reasonable  in  amount 
and  properly  incurred,  might  be  properly  taxed.    The  Schooner  F.  Merwin,*  10  Ben.,  403. 

§357.  In  revenue  eases.— Under  act  of  1799,  chapter  22,  section  90(1  U.  S.  Stats,  at  Large,  696), 
in  cases  of  sale  of  property  forfeited  for  breach  of  the  revenue  laws,  the  marshal  must  pay 
over  into  the  registry  the  gross  proceeds  of  the  sale  minus  the  expenses  attendant  on  the  sale, 
the  marshal's  commission  on  the  sale  and  on  collecting  and  paying  over  the  proceeds  being 
accounted  part  of  said  expenses.  All  other  fees  and  expenses,  whether  of  the  marshal  or  any 
other  officer  or  person,  for  services  not  directly  related  to  the  sale,  are  paid  by  order  of  court 
out  of  the  proceeds  thus  paid  into  the  registry.  United  States  v.  Fifty-one  Dozen  Pieces 
of  Merchandise,*  2  Spr.,  100. 
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§  853.  Mileage. —  The  marshal  is  entitled  to  mileage  on  a  return  of  ntdla  bona  for  mileage 
actually  traveled  by  him  or  his  deputies  in  enabling  him  to  make  that  return.  Anonymous,* 
Hemp.,  450. 

§  859.  To  justify  a  charge  made  by  a  marshal,  for  travel  and  attendance  at  the  monthly 
rules,  actual  travel  and  attendance  at  the  same  were  held  indispensable.  United  States  v. 
Co^well,*  3  Sumn.  204. 

£  300.  If  the  marshal,  at  the  request  of  plaintiff,  travels  over  one  hundred  miles  to  serve  a 
subpoena  on  a  person  living  out  of  the  state  where  the  court  is,  holden,  the  plaintiff  may  be 
liable  to  him  for  his  mileage  for  the  whole  distance,  but  mileage  for  one  hundred  miles  only 
can  be  taxed  against  defendant.     Parker  v.  Bigler,*  1  Fish.  Pat.  Cas.,  285. 

§  801.  Settlement  of  claim. —  Section  829,  Revised  Statutes  of  United  States,  which  gives  to 
marshals  a  commission  when  "  a  debt  or  claim  in  admiralty  is  settled  by  the  parties  without  a 
sale  of  the  property,"  refers  to  a  final  disposition  of  the  cause,  and  will  not  apply  to  a  case 
where  the  vessel  is  bonded  by  the  claimants  without  any  settlement  of  the  debt  or  claim ;  thus, 
where  a  vessel  was  seized  by  a  marshal,  but  subsequently  release^  on  stipulation  for  her  value, 
it  was  held  that  the  marshal  was  not  entitled  to  any  commission.  The  Steamship  Acadia,*  10 
Ben.,  482. 

§  302.  Where  defendant  has  paid  the  debt  and  costs  to  the  plaintiff,  the  marshal  cannot 
detain  him  upon  the  ca.  sa.  for  poundage,  it  being  no  part  of  the  judgment.    Causin  v.  Chubb, 

1  Cr.  C.  C,  267. 

§  808.  Process  in  rem  was  issued  against  a  vessel,  but  service  of  process  was  waived,  and 
claimants  gave  a  bond  under  the  provisions  of  the  act  of.  congress  of  March  3,  1847.  The  case 
proceeded  to  final  decree,  the  amount  of  which  having  been  paid,  the  marshal  claimed  his 
commission  thereon  under  section  829  of  the  Revised  Statutes,  which  provides  that  •'  when  the 
debt  or  claim  in  admiralty  is  settled  by  the  parties  without  a  sale  of  the  property,  the  marshal 
shall  be  entitled  to  a  commission."  Held,  that  when  the  amount  of  the  final  decree  is  paid, 
the  debt  or  claim  is  settled  and  the  marshal  entitled  to  the  commission.  The  City  of  Washing- 
ton, 13  Blatch.,  410. 

§  804.  Defendant  was  discharged  from  a  ca.  sa.  under  the  act  of  March  3,  1817.  He  made 
an  agreement  with  the  marshal  to  pay  his  poundage  fees  by  instalments,  and  if  he  should  make 
default  the  marshal  should  arrest  him  again  on  a  new  ca.  sa.  Upon  defendant  making  de- 
fault, it  was  held  that  the  marshal  could  not  detain  him  for  poundage  fees,  the  principal  debt 
having  been  discharged.    United  States  v.  Smith,  3  Cr.  C.  C,  66. 

§  3C5.  A  marshal  sued,  in  assumpsit,  for  poundage  fees,  the  defendant,  who  was  committed 
on  ca.  sa.  in  a  former  action.    Held,  that  the  marshal  could  recover.    Ringgold  v.  Glover, 

2  Cr.  C.  C,  427. 

§  800.  A  captured  vessel  was  taken  under  the  act  of  congress  of  1863,  by  the  secretary  of  the 
navy,  for  the  use  of  the  navy,  after  she  had  been  libeled  and  was  in  the  marshal's  possession. 
The  law  requires  the  secretary  to  deposit  the  value  of  the  vessel  in  the  treasury  of  the  United 
States ;  he  sent  the  amount  to  the  marshal,  with  a  bill  of  sale,  which  was  signed  by  the  mar- 
shal and  returned  to  the  department,  and  the  money  was  deposited  by  the  marshal  with  the 
assistant  treasurer  to  the  order  of  the  court.  Held,  that  this  was  not  a  sale  of  the  vessel, 
notwithstanding  the  secretary  of  the  navy  and  the  marshal  treated  it  as  such ;  neither  is  it  a 
settlement  by  the  parties  without  a  sale ;  and  that  the  marshal  was  not  entitled  to  a  commis- 
sion on  the  amount  deposited,  under  the  act  of  1853,  providing  to  the  marshal  a  percentage 
"  for  sales  of  vessels  "  under  process  in  admiralty,  nor  to  half  commissions  as  in  a  case  "  where 
the  debt  or  claim  shall  be  settled  by  the  parties  without  a  sala"    The  Victory,  2  Spr.,  226. 

§  307.  Custody  Ices.—  The  question  was  raised,  where  a  vessel  was  in  custody  of  the  marshal 
on  proce-s  in  each  one  of  several  cases,  whether  the  entire  custody  fees  were  to  be  charged  in 
the  case  in  which  process  was  first  served.  Held,  that  the  proper  rule  in  those  cases  was  to 
divide  the  per  diem  custody  fee,  for  each  day,  equally  among  the  cases  wherein  the  vessel  was 
held  by  process  in  force  on  such  day,  saving  to  the  marshal,  in  case  any  party  fails  to  pay  Ins 
proper  proportion,  a  remedy  therefor  against  the  other  parties.  The  Steamship  Circassian,* 
6  Ben.,  512. 

§  308.  The  marshal  having  attached  personal  property  in  admiralty  claimed  as  a  compensa- 
tion a  sum  greater  than  $2.50  a  day  as  the  necessary  expenses  of  keeping  Eaid  property.  It 
was  held  that,  as  the  act  of  February  26,  1853  (10  U.  S.  Stat,  at  Large,  161),  provides  as  com- 
pensation for  the  "  necessary  expense  of  keeping  boats,  vessels,  or  other  property  attached. 
...  in  admiralty,  not  exceeding  $2.50  per  day,"  and  further  provides  that  no  other  com- 
pensation to  marshals  than  that  prescribed  by  said  act  shall  be  taxed  and  allowed,  the  sum  in 
excess  of  $2.50  inust  be  disallowed.    Ibid. 

§  809.  The  marshal  will  be  allowed  $1.50  per  day  for  the  safe  keeping  of  a  vessel  which  has 
been  seized  on  process  of  the  federal  court,  and  a  moderate  compensation  for  a  keeper  when  1% 
Is  necessary  to  employ  one.    The  Trial,  Bl.  &  How.,  94. 
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§  870.  The  claim  of  a  United  States  marshal  for  fees  for  keeping  vessels,  under  tlie  act  of 
congress  of  1853,  is  like  any  other  claim  or  lien  on  a  fund  in  court ;  it  must  be  established  by 
youchers  or  ether  wise  to  the  court's  satisfaction,  and  can  be  paid  only  by  the  court's  order.  He 
is  entitled  under  this  law  to  receive  from  the  fund  in  court  the  actual  necessary  expenses  he 
has  paid,  or  obligated  himself  to  pay,  and  no  more.    The  Free  Trader,*  1  Brown,  72. 

§  871.  It  is  impracticable  to  lay  down  a  general  rule  governing  the  question  of  the  fees  of  a 
marshal,  for  custody  of  goods  in  his  possession,  in  cases  of  seizures  and  other  proceedings  in 
rem.  He  should  receive  such  reasonable  compensation  as  is  received  for  like  services  in  the 
ordinary  Lusimss  of  life;  he  is  entitled  to  be  repaid  the  actual  disbursements  reasonably  made 
for  the  care  and  custody  of  the  goods  by  his  under-keepers,  and  to  receive  compensation  for 
his  own  superintendence  and  responsibility  for  the  safe  custody  of  the  goods.  Bottomley  v. 
United  Suites,  1  Story,  13o. 

§  875.  Where  a  marshal  holds  a  vessel  under  two  warrants  of  arrest  in  different  suits,  the 
custody  fees  should  be  apportioned  equally,  charging  one-half  to  each  suit.  The  John  Walls, 
Jr.,  1  Spr.,  178. 

£  373.  A  sum  actually  paid  a  keeper  to  watch  property  seized  by  a  United  States  marshal, 
not  exceeding  $2.50  a  day,  may  be  taxed  by  the  clerk  in  favor  of  the  marshal  on  proof  of  the 
necessity  of  a  keeper  daily.    300  Barrels  of  Alcohol,  1  Ben.,  72;  S.  C,  8  Int.  Rev.  Rec,  105. 

§  874.  The  charges  of  the  United  States  marshal  for  the  expenses  in  removing  and  storing 
pm*^erty  seized  by  him  will  be  allowed  and  taxed  when  the  amount  charged  is  not  excessive. 
Ibid. 

S  875.  A  marshal  of  the  United  States  seized  certain  barrels  of  alcohol  for  violation  of  in- 
ternal revenue  laws.  He  insured  it  at  its  market  value,  not  knowing  that  the  tax  was  secured 
by  bond.  Its  value  is  much  less  as  alcohol  in  bond  than  as  free  alcohol.  The  insurance  was 
effected  by  a  monthly  instead  of  a  yearly  policy ;  the  marshal  was  not  requested  to  do  other- 
wise, and  the  claimant's  attention  was  called  to  the  policy.  Furthermore,  a  written  consent 
signed  by  claimant's  attorney  was  file  J,  in  which  it  was  stipulated  that  the  marshal's  fees  and 
expenses  crj  to  be  paid  by  the  claimant  before  the  discharge  of  the  property.  Held,  that  the 
item  of  p.em'ums  of  insurance  must  ba  allowed  by  the  marshal.    Ibid. 

£  370.  A  marshal  may  become  responsible  to  both  parties  tr  the  safe  custody  of  a  vessel, 
and  yet  not  be  entitled  to  fees  for  the  safe-keeping  thereof.  So  it  was  held,  where  a  marshal 
went  on  board  a  vessel  alone,  found  no  one  there,  and  took  formal  possession,  and  sent  a 
verbal  meseage  to  the  owner,  which  was  not  received,  and  neither  went  on  board  again  him- 
self nor  a  p|  ointcd  any  person  to  take  charge  thereof,  that  he  was  not  entitled  to  custody  fees. 
The  Hibernia,  1  Spr.,  78. 

VI.  Postmasters. 
Sujimaey — Increase  of  salary,  §  377.  • 

§  877.  After  the  ralary  of  a  postmaster  has  been  fixed,  no  increase  can  be  made  save  by 
readjustment  by  the  postmaster-general,  which  can  only  take  effect  prospectively  and  upon 
cause  shown  by  the  quarterly  returns  of  the  postoffice ;  and  though  cause  be  shown  by  such 
return,  yet  the  mere  omission  of  the  postmaster-general  to  make  such  readjustment  thereupon 
will  not  charge  the  government  with  the  increased  salary  for  which  cause  is  shown  in  the 
petition.     United  States  v.  McLean,  §§  878-79. 

INotes.— See  §380.] 

UNITED  STATES  v.  McLEAN. 
(5  Otto,  750-753.    1877.) 

Appeal  from  the  Court  of  Claims. 

Opinion  by  Mr.  Justice  Stikwo. 

Statement  of  Facts. —  The  case  of  the  claimant  appears  to  be  a  hard  one; 
but  we  think  he  has  no  remedy  by  suit  in  the  court  of  claims.  His  claim  rests 
not  upon  any  contract  with  the  government,  either  express  or  implied,  but 
upon  acts  of  congress  providing  for  a  regulation  of  the  salaries  of  deputy 
postmasters.  On  the  13th  day  of  March,  1871,  he  was  appointed  postmaster 
at  Florence,  Kansas,  and  his  salary  was  fixed  at  $7  until  it  conld  be  ascer- 
tained what  the  business  of  his  office  would  be.  lie  entered  upon  the  duties 
of  the  appointment  on  the  14th  of  April,  1871,  and  continued  therein  until 
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after  July  1, 1872,  from  which  date  his  salary  was  fixed  at  $560  a  year.  His 
claim  now  is  that,  under  the  statutes  prescribing  the  basis  for  compensation, 
adjustment  and  readjustment  of  salaries  of  postmasters,  he  is  entitled  to  be 
paid  for  his  service  between  April  14,  1871,  and  July  1,  1872,  the  sum  of  $578. 

Before  examining  the  acts  of  congress  bearing  upon  the  subject,  some  further 
notice  of  the  facts  is  necessary.  In  a  letter  accompanying  the  claimant's  ap- 
pointment be  was  required  to  make  out,  at  the  end  of  each  quarter,  and  forward 
to  the  third  assistant  postmaster-general,  a  statement,  under  oath,  of  the  total 
value  of  postage  stamps  canceled  during  the  quarter;  and  he  was  informed 
that  his  salary  could  not  exceed  the  amount  to  which  the  office  would  be  en. 
titled  from  commissions  and  box-rents  under  the  former  laws,  but  that  it  would 
bo  readjusted  at  the  proper  time  by  the  postmaster-general,  on  the  basis  of  the 
amount  of  business  done,  as  shown  by  the  quarterly  statements  required.  On 
the  1st  of  June,  1871,  he  was  instructed  from  the  department  that,  in  order  to 
enable  the  postmaster-general  to  review  and  readjust  his  salary  from  and  after 
the  1st  day  of  July,  1872,  he  should  keep  an  account  of  the  total  number  of 
stamps  canceled  at  his  office  for  the  six  months  beginning  July  1,  1871,  and 
ending  December  31, 1871 ;  also  the  amount  collected  on  unpaid  letters,  on  news- 
papers, and  other  printed  matter,  and  for  box-rents  during  the  same  period ;  and 
that,  on  the  1st  of  January,  1872,  he  should  make  out  and  forward  a  sworn  state- 
ment of  the  amount  arising  from  each  of  those  sources.  W ith  this  latter  order 
he  complied,  and  on  the  1st  of  January,  1872,  he  forwarded  a  sworn  state- 
ment, showing  the  revenue  of  his  office  to  have  been  $482.67  during  the  six 
months  next  preceding  January  1,  1872;  and  at  the  regular  biennial  adjust- 
ment of  salaries,  in  June  next  following,  the  postmaster-general  readjusted  his 
salary  on  the  basis  of  his  statement  and  fixed  it  at  $560  a  year  from  July  1, 
1872.  From  April  14,  1871,  till  July  1,  1872,  the  claimant  made  no  applica- 
tion for  readjustment  of  his  salary  as  first  fixed,  unless  a  letter  written  by  him 
to  the  third  assistant  postmaster-general,  complaining  of  the  inadequacy  of  his 
compensation,  can  be  regarded  as  an  application  for  readjustment.  But  that 
letter  was  unaccompanied  by  any  sworn  statement  of  the  income  of  his  office 
and  it  furnished  no  basis  for  readjustment;  nor  was  there  any  subsequent  ap- 
plication, except  that  in  October,  1872,  after  the  salary  had  been  fixed  at  $560 
from  July  1  of  that  year,  a  person  claiming  to  be  the  claimant's  attorney 
wrote  to  the  department,  requesting  that  the  order  readjusting  the  salary 
should  be  modified  so  as  to  take  effect  from  April  14,  1871.  But  this  applica- 
tion also  was  accompanied  by  no  sworn  statement  of  revenue. 

§  378.  After  the  salary  of  a  postmaster  has  "been  fixed  it  cannot  he  increased 
except  by  the  postmaster-general. 

Upon  this  statement  of  facts  it  appears  to  us  very  clear  that  the  acts  of  con- 
gress give  to  the  claimant  no  right  to  any  greater  salary  between  April  14, 
1871,  and  July  1,  1872,  than  that  which  was  fixed  at  the  time  of  his  appoint- 
ment and  which  he  has  received.  The  act  of  June  22,  1854,  authorized  the 
postmaster-general  to  allow  to  deputy  postmasters,  in  lieu  of  the  compensation 
before  allowed,  commissions  on  the  postage  collected  at  their  respective  offices, 
at  varying  rates,  according  to  the  amounts  collected.  10  Stat.,  298.  The  act 
of  July  1, 1864,  divided  such  postmasters  into  five  classes  and  substituted  fixed 
salaries  for  commissions.  In  the  classification  made,  the  claimant,  when  ap- 
pointed, belonged  to  the  fifth  class  —  his  salary  being  less  than  $100.  The 
second  section  of  the  act  enacted  that  the  postmaster-general  shall  review 
once  in  two  years,  and  in  special  cases,  upon  satisfactory  representation,  as 
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much  oftener  as  he  may  deem  expedient,  and  readjust  on  the  basis  of  the  first 
section  the  salary  assigned  by  him  to  any  office;  but  that  any  change  made 
in  such  salary  should  not  take  effect  until  the  first  day  of  the  quarter  next  fol- 
lowing such  order.  The  fourth  section  enacted  that,  at  offices  which  had  not 
been  established  for  two  years  prior  to  July  1,  1864,  the  salary  might  be  ad- 
justed upon  a  satisfactory  return  by  the  postmaster  of  the  receipts,  expendi- 
tures and  business  of  his  office.  13  id.,  335.  The  act  of  June  12, 1806  (14  id., 
60),  amended  the  second  section  of  the  act  of  1864,  by  adding  the  proviso,  that 
when  the  quarterly  returns  of  any  postmaster  of  the  third,  fourth  or  fifth 
class  show  that  the  salary  allowed  is  ten  per  cent,  less  than  it  would  be  on  tho 
basis  of  commissions  under  the  act  of  1854,  fixing  compensation,  then  tho 
postmaster-general  shall  review  and  adjust  under  the  provisions  of  that,  the 
second,  section. 

§  379.  The  action  of  the  postmaster-general  upon  the  salary  of  a  postmaster  is 
prospective  only. 

From  a  review  of  these  statutory  provisions  it  appears  plainly  that,  after  a 
salary  of  a  postmaster  has  been  fixed,  a  readjustment  by  the  postmaster-gen- 
eral must  be  made  before  it  can  be  increased,  and  the  readjustment  takes  effect 
in  all  cases  prospectively.  The  law  imposes  no  obligation  upon  the  govern- 
ment to  pay  an  increased  salary,  unless  a  readjustment  has  preceded  it.  And 
by  the  act  of  1866,  the  postmaster-general  is  not  to  readjust  an  existing  salary, 
unless  the  quarterly  returns  made  show  cause  for  it.  Now,  if  it  be  conceded 
that  the  quarterly  returns  made  on  the  last  day  of  each  quarter,  beginning 
with  June  30,  1871,  made  it  the  duty  of  the  postmaster-general  to  make  a  re- 
adjustment immediatehr  on  the  receipt  of  the  returns,  still  his  readjustment 
was  an  executive  act,  made  necessary  by  the  law,  in  order  to  perfect  any 
liability  of  the  government.  If  the  executive  officer  failed  to  do  his  duty,  he 
might  have  been  constrained  by  a  mandamus.  But  courts  cannot  perform 
executive  duties,  or  treat  them  as  performed  when  they  have  been  neglected. 
They  cannot  enforce  rights  which  are  dependent  for  their  existence  upon  a 
prior  performance  by  an  executive  officer  of  certain  duties  ho  has  failed  to  per- 
form. The  right  asserted  by  the  claimant  rests  upon  a  condition  unfulfilled. 
The  judgment  was  therefore  erroneous,  and  must  be  reversed,  and  the  record 
remitted  to  the  court  of  claims,  with  instructions  to  dismiss  the  petition ;  and 
it  is  so  ordered. 

§  380.  Extra  compensation.— Under  the  act  of  congress  of  March  3,  1883,  the  postmaster- 
general  is  made  the  sole  judge  of  the  fitness  of  allowing  postmasters  extra  compensation  for 
increased  labor  and  expense  on  account  of  the  vicinity  of  national  forces ;  thus  an  instruction, 
in  a  suit  on  a  postmaster's  bond,  that  the  jury  might  inquire  into  the  facta  of  increased  labor 
and  expense  and  vicinity  of  troops,  to  determine  the  validity  of  a  claim  for  extra  compensation 
put  in  issue  by  way  of  set-off,  was  held  erroneous.    United  States  v.  Wright,*  11  Wall.,  048. 

YIL  Witness  Fees. 
Summary —  Witness  must  be  subpoenaed,  §  881.—  Attending  as  juror  and  witness,  %  CSS. 

§  Jt8L  By  section  107,  10  U.  S.  Stats,  at  Large,  compensation  is  allowed  only  to  witnesses 
*  who  have  been  regularly  subpoenaed ;  and  where  a  motion  was  made  to  tax  the  costs  of  wit- 
nesses in  a  case  who  had  attended  and  testified  at  the  request  of  the  prevailing  party,  but  were 
not  subpoenaed,  such  motion  was  overruled,  as  being  contrary  to  the  law  and  a  rule  of  court. 
8owyer  v.  Aultman  &  Taylor  Manuf.  Co.,  §  383. 

g  fc82.  A  person  summoned  as  a  juror  and  subpoenaed  in  court  afterward  as  a  witness  is  en- 
titled to  fees  for  attendance  in  both  capacities.    Edwards  v.  Bond,  §  384. 

INo-ras.—  See  §§  385-414.] 
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SAWYER  v.  AULTMAN  &  TAYLOR  MANUFACTURING  COMPANY, 
(Circuit  Court  for  Illinois:  5  Bissell,  165,  166.    1870.) 

Motion  to  tax  fees  of  witnesses  who  attended  without  being  subpoenaed. 

§  38  3.  Witness  fees  will  not  be  taxed  as  costs  in  federal  courts,  unless  the  wit- 
nesses have  been  subpanaed. 

Opinion  by  Blodgbtt,  J. 

There  has  been  a  rule  in  existence  in  this  court  Since  some  time  about  1842, 
prohibiting  the  clerk  from  taxing  the  costs  of  any  witnesses  except  such  as  were 
regularly  subpoenaed.  The  witnesses  in  this  case  were  not  subpoenaed,  but  at- 
tended and  testified  at  the  request  of  the  plaintiff ;  and  counsel  of  plaintiff,  I  pre- 
sume, acting  as  is  the  practice  in  the  state  courts,  now  claim  to  have  their  costs 
taxed  as  witness  fees.  On  consultation  with  Judge  Drummond,  we  are  not  dis- 
posed to  change  the  rule  which  has  been  standing  so  long  in  this  court,  and  so  long 
acquiesced  in  that  counsel  should  by  this  time  understand  it.  We  are  satisfied 
that  more  mischief  would  result  from  a  change  of  the  rule  than  by  strictly 
adhering  to  it;  and,  more  than  all  that,  I  am  somewhat  in  doubt  whether  the 
court  has  any  right  to  tax  costs  for  witnesses  not  regularly  subpoenaed.  By 
act  of  congress,  provision  for  compensation  for  witnesses  reads,  u  for  each  day's 
attendance  in  court,  or  before  any  officer  pursuant  to  law,  each  witness  shall," 
etc.  10  Stats,  at  Large,  167.  Now  no  person  can  be  said  to  be  in  attendance 
before  the  court  pursuant  to  law  unless  duly  subpoenaed.  Then,  again,  an- 
other paragraph  in  the  same  act  commences:  "  When  a  witness  is  subpoenaed 
in  more  than  one  cause,"  etc. ;  thereby  clearly  conveying  the  idea  that  the  only 
case  in  which  witnesses  can  draw  their  compensation  is  when  they  are  acting 
in  pursuance  of  a  subpoena.  This  being  the  act  of  congress,  and  the  rule  be- 
ing in  consonance  with  the  act  of  congress,  we  are  disposed  to  adhere  strictly 
to  it.    Motion  overruled. 

EDWARDS  v.  BOND. 

(Circuit  Court  for  IUinois:  5  McLean,  800-805.    1851.) 

Opinion  by  Djrummond,  J. 

Statement  of  Facts. —  In  this  case  the  plaintiff  has  presented  a  petition  set- 
ting forth  that  at  a  former  term  of  this  court  he  was  summoned  as  a  juror, 
and  at  the  same  term  was  subpoenaed  as  a  witness  on  behalf  of  the  United 
States  in  a  certain  cause  panding  in  this  court.  The  petition  alleges  that  he 
attended  both  as  a  juror  and  witness,  and  that  according  to  the  practice  of  the 
court  he  filed  an  affidavit  of  such  attendance  with  the  clerk,  showing  the 
number  of  days  he  was  present  in  court,  and  the  distance  in  miles  of  his  place 
of  abode  from  Springfield,  where  the  court  was  held.  The  petition  also  states 
that  be  claimed  of  the  marshal  his  compensation  for  each  service,  but  that  the 
marshal  has  paid  him  for  one  service  only,  and  absolutely  refuses  to  pay  him 
for  the  other.  He  asks  for  a  rule  on  the  marshal  requiring  him  to  pay  the 
amount  he  claims. 

The  marshal  has  filed  an  answer  in  which  he  admits  the  facts  stated  in  the 
affidavit  to  be  true.     He  also  admits  that  he  has  sufficient  funds  of  the  United. 
States  in  his  hands  to  pay  the  plaintiff,  but  gives  as  a  reason  for  refusing  pay- 
ment that  such  claim  has  not  been  allowed  by  the  accounting  officers  of  the 
treasury  department  at  Washington. 

There  is  no  controversy  between  the  parties  as  to  the  amount  claimed.  It  is 
conceded  that  the  sole  question  is,  whether,  having  rendered  the  service  as 
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juror  and  as  witness  at  the  same  time,  he  is  entitled  to  compensation  in  both 
capacities.  The  sixth  section  of  the  act  of  February  28,  1799  (1  Statutes  at 
Large,  626),  provides  for  the  compensation  of  jurors  and  witnesses  in  the  courts 
of  the  United  States,  and,  after  prescribing  the  per  diem  and  mileage  of  each 
grand  and  petit  juror,  declares  that  the  same  allowance  shall  be  made  witnesses 
as  to  jurors.  The  counsel  of  the  government  admits  that  he  has  not  been 
able  to  find  any  decision  of  a  court  which  would  defeat  the  claim  of  the 
plaintiff;  and  no  act  of  congress  exists  which  provides  for  the  contingency. 

I  am  called  on  to  decide  whether  the  claim  of  the  plaintiff  is  in  conformity 
with  law.  The  ordinary  mode  of  bringing  an  individual  into  court  to  serve 
as  a  juror  is  by  summoning  him  on  the  venire.  That  being  done,  he  is  sub- 
ject to  the  court,  and  if  disobedience  follow,  he  can  be  punished  for  it.  In 
this  instance  the  plaintiff  was  summoned  on  the  venire.  In  obedience  to  it  he 
served  as  a  juror.    He  was  called  into  court  to  discharge  a  particular  duty. 

The  usual  method  of  requiring  the  attendance  of  a  witness  is  by  the  service 
of  a  subpoena.  If  the  witness  disobey  it,  he  is  in  contempt  and  subject  to  an 
attachment.  Now,  it  is  apparent,  if  the  venire  and  subpoena  concur  in  identity 
of  person,  of  court  and  of  time,  there  is  not  the  less  a  distinction  as  to  the  duty 
to  be  fulfilled.  Indeed,  the  only  identity  of  time  was  that  each  duty  began  on 
the  first  day  of  the  term.  Here  the  plaintiff  was  directed  to  be  present  as  a 
juror  and  as  a  witness  on  the  same  day,  but  neither  process  specified  how  long 
he  might  be  needed  in  the  one  or  other  capacity.  That  depended  upon  future 
contingencies.  When  he  had  finished  his  duty  as  juror  he  had  not  necessarily 
performed  his  duty  as  a  witness,  and  so  of  the  converse  of  this.  And  yet,  if  he 
had  performed  one  duty,  why  might  he  not  leave  the  court  and  return  home, 
leaving  the  other  unperformed?  Simply  because  the  process  of  the  court 
operated  on  him,  and  called  on  him  to  discharge  the  other  duty.  If  a  person 
attends  court  as  this  party  did  he  assumes  a  twofold  character,  and  for  each 
is  entitled  to  his  compensation.  Suppose,  after  a  person  is  summoned  as  a 
jaror,  it  is  ascertained  that  he  is  an  important  witness  for  the  government, 
shall  the  district  attorney  decline  to  have  him  subpoenaed  because  he  has  been 
summoned  at  the  same  term  as  a  juror?  Certainly  not.  If  he  did  not  attend, 
it  would  be  no  sufficient  reason  for  continuing  the  cause  that  it  was  supposed 
he  would  be  present  as  a  juror.  The  process  to  him  as  juror  does  not  demand 
his  attendance  as  a  witness,  and  there  is,  in  general,  no  method  by  which  a 
person,  if  absent,  can  be  compelled  to  attend  as  a  witness,  but  by  the  service 
of  a  subpoena.  Besides,  it  is  no  part  of  the  duty  of  the  district  attorney  to 
know  who  is  on  the  panel,  and,  in  fact,  he  is  usually  ignorant  of  it  till  the 
meeting  of  the  court.  On  the  other  hand,  if  he  does  attend,  and  his  duty  as 
juror  is  finished,  is  the  officer  of  the  government  to  watch  the  moment  that  it 
happens,  and  then  serve  a  subpoena  on  him  to  compel  his  attendance  as  a  wit- 
ness! If  his  service  in  one  capacity  is  performed  it  will  not  be  pretended  but 
that  he  may  be  compelled  to  remain  under  the  process  of  the  court,  and  if  he 
do  remain,  then  clearly  is  he  entitled  to  compensation  for  so  doing.  It  is  plain 
that  the  only  safe  course  is  to  have  the  appropriate  process  for  witnesses  duly 
served.  Again,  if  a  juror  summoned  by  the  government  has  already  been  paid 
by  another  party  for  attendance  as  a  witness  at  the  same  term,  why  may  not 
the  United  States  refuse  to  pay  him?  It  would  still  be  double  pay.  It  is  said 
one  party  does  not  pay  double.  True,  it  is  another  party,  but  the  case  put 
shows  that  the  fact  of  double  pay  does  not  determine  the  right.  It  must,  then, 
rest  upon  the  circumstance  of  the  party  being  the  same.  But  it  may  be  ren- 
in 
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Bonably  asked,  for  which  service  shall  he  be  paid,  as  a  juror  or  witness?  It  is 
true  that  the  per  diera  and  mileage  of  each  is  the  same, —  it  is  generally  so,  but 
not  necessarily, —  and  if  it  were  by  law  different,  which  should  he  have? 

The  argument  which  is  drawn  from  the  liability  to  abuse,  which  exists  in 
these  cases,  Is  no  sufficient  reason  for  giving  a  construction  to  the  statute 
which  its  language  will  not  justify.  If  a  flagrant  case  of  abuse  were  made  to 
appear,  the  court  might  interfere,  or,  if  this  were  a  questionable  power,  it  is 
always  within  the  province  of  the  legislature  to  interfere  and  correct  it 

§  384.  A  person  summoned  as  juror  and  witness  is  entitled  to  compensation 
in  each  case. 

I  think,  therefore,  upon  principle,  the  plaintiff  is  entitled  to  compensation 
in  each  case.  The  point  seems  not  less  clear  upon  authority.  And  the  exam- 
ple of  the  government  is  not  wanting  to  sanction  the  view  taken  by  the  court. 
When  the  courts  of  the  United  States  were  first  created,  the  circuit  and  dis- 
trict courts  were  held  by  different  judges  and  at  different  times,  though  by 
the  act  of  17S9  the  judge  of  the  district  court  was  one  of  the  judges  of  the  cir- 
cuit court.  Of  late  yeai-s,  however,  as  the  district  judge  performs  a  large  part 
of  the  duties  of  the  circuit  court,  the  circuit  and  district  courts,  in  most  of  the 
states,  are  now  required  to  be  held  at  the  same  time  and  place.  And  yet,  prior  to 
1842,  though  both  courts  were  held  at  the  same  time,  it  is  understood  it  was  the 
practice  for  the  officers  of  the  court  to  claim,  and  for  the  government  to  allow, 
compensation  in  each  court.  But  the  act  of  May  18,  1842  (5  Statutes  at  Large, 
484),  expressly  provided  that  in  such  case  no  greater  per  diem  or  other  allow- 
ance should  be  made  to  certain  officers  named,  than  for  attendance  on  one 
court.  This  being  the  practice  acquiesced  in  by  the  government,  to  prevent 
which  an  act  of  congress  was  necessary,  it  is  not  unfair  to  presume  that  prior 
to  the  passage  of  that  act  the  compensation  charged  and  allowed  in  each  court 
was  a  legal  one. 

So  here  I  hold^  for  a  much  stronger  reason,  that  the  charge  of  the  plaintiff 
is  a  proper  one.  Even  the  act  of  1842  requires  that  both  courts  must  be 
held  at  the  same  time  to  exclude  the  officers  from  compensation,  and  it  is  prob- 
able, if  both  courts  should  meet  on  the  same  day,  and  after  sitting  from  day 
to  day  one  of  the  courts  should  adjourn  over  for  one  or  more  days, —  the  other 
court  sitting  on, —  the  officers  in  attendance  on  this  last  court  would  have  a 
right  to  their  compensation,  and  thus  it  might  happen  that  they  would  receive 
pay  for  two  courts  at  the  same  term.  However  this  may  be,  it  is  enough  to 
say  that  the  law  of  1799  gives  the  compensation  as  well  to  the  witness  as 
the  juror,  and  the  law  of  1842  has  made  no  change  in  this  respect  That  both 
characters  united  in  the  plaintiff  in  this  instance  was  his  fortune. 

Recently,  the  circuit  court  of  the  United  States  lor  the  eastern  district  of 
Pennsylvania,  where  a  case  had  baen  postponed  for  several  days,  some  of  the 
jurors  residing  at  a  distance,  held  that  they  were  entitled  to  compensation  for 
attendance,  though  in  fact  they  were  absent  from  court.  Parker  v.  Kemp  ton, 
1  Wall.  Jr.,  344.     And  see  Hathaway  v.  Road,  2  Woodb.  &  M.,  63. 

The  laws  of  the  states  provide,  in  general  terms,  not  unlike  the  act  of  con- 
gress of  1799,  for  the  compensation  of  witnesses  and  jurors.  A  similar  law 
exists  in  Illinois,  and  when  the  same  person  is  a  juror  or  witness  at  the  same 
time,  his  right  to  compensation  in  each  character,  so  far  as  I  have  understood, 
has  never  been  questioned.  Indeed,  when  a  person  attends,  at  the  same  time, 
in  the  same  case,  but  subpoenaed  by  both  parties,  it  has  been  usual  to  have 
the  costs  taxed  for  both  services, — that  is,  as  the  witness  of  the  plaintiff  and 
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of  the  defendant.  On  this  last  point,  however,  the  practice  is  not  uniform  in 
the  states.  Place  v.  Penn,  1  Murphy  (K  C),  188;  Renfor  v.  Kelly,  10  Ala., 
338.  In  Whipple  v.  Cumberland  Cotton  Co.,  3  Story,  84,  the  court  allowed  the 
costs  of  a  witness  who  had  traveled  a -distance  of  more  than  a  hundred  miles 
from  the  place  where  the  court  was  held,  to  be  taxed  in  the  cause,  though  he 
had  come  from  another  state.  And  this  was  followed  in  a  very  recent  case. 
Hathaway  v.  Road,  2  Woodb.  &  M.,  84. 

In  the  case  of  Willink  v.  Reokle,  19  Wend.,  82,  the  court  decided  that  wit- 
nesses subpoenaed  by  the  same  party  in  three  cases  at  the  same  term  were 
entitled  to  their  fees  in  such  case  for  going  and  returning  and  for  attendance. 
This  is  a  much  stronger  case  than  that,  for,  if  witnesses  subpoenaed  by  the 
same  party  could  receive  pay  in  each  cause,  much  more  would  a  person  sum- 
moned as  a  witness  and  a  juror  by  the  same  party  be  warranted  in  receiving 
pay  in  each  character.  These  authorities,  not  to  multiply  others,  conclusively 
show  that  the  courts  have  uniformly  given  a  liberal  construction  to  the  law, 
and  I  think  they  justify  the  plaintiffs  claim.  Let  the  rule,  therefore,  be  made 
absolute. 

§  885.  Same  allowance  as  jurors.— The  act  of  congress  of  February  28, 1799,  providing  that 
the  compensation  of  each  grand  and  other  juror  shall  be  a  fee  of  $1.26  for  each  day  he  shall 
attend  in  court,  and  five  cents  a  mile  for  travel,  going  and  returning ;  and  to  witnesses,  sum- 
moned in  any  court  of  the  United  States,  the  same  allowance  as  is  provided  for  jurors,  applies 
to  witnesses  in  civil  as  well  as  criminal  cases.    Sebring's  Lessee  v.  Ward,  4  Wash.,-  540. 

§  8M»  Service  by  private  person. —  A  witness  who  attends  in  consequence  of  a  summons, 
though  it  be  served  by  a  private  person,  is  entitled  to  his  fees.  Power  v.  Semmes,  1  Cr.  C.  C, 
247. 

§  887.  A  witness  who  was  not  summoned,  but  who  attended  and  testified  before  the  grand 
jury,  at  the  request  of  the  attorney  for  the  United  States,  may  be  allowed  his  fees.  United 
States  v.  Williams,  1  Cr.  C.  C,  178. 

§  888.  A  party  who  attends  court  as  a  witness,  on  the  request  of  a  party,  without  the  actual 
service  of  a  subpoena,  is^entitled  to  his  fees ;  and  such  fees  may  be  taxed  against  the  defeated 
party.    Cu minings  v.  The  Akron  Cement  &  Plaster  Co.,*  6  Blatch.,  510. 

§  889.  Where  the  witness  actually  attends  the  trial,  and  the  affidavit  shows  that  the  sum 
charged  as  his  fee  has  been  actually  paid,  taxation  of  such  sum  is  permitted.  Beckwith  v. 
Easton,*  4  Ben.,  857. 

§  890.  If  a  witness  attend  voluntarily  without  sufficient  summons,  his  fees  cannot  be  charged 
against  the  losing  party,  and  the  indorsement  of  accepted  by  the  witness  on  the  subpoena, 
which  was  never  placed  in  the  marshal's  hands,  is  not  a  sufficient  summons.  Dreskill  v.  Par- 
ish *  5  M<  L.,  213  and  041. 

$  Ml.  Under  the  act  of  congress  of  February  26,  1853,  a  person  who  attends  the  court  as  a 
witness,  in  good  faith,  on  the  request  of  a  party,  without  the  actual  service  of  a  subpoena,  is 
entitled  to  his  fees,  and  such  fees  may  be  taxed  against  the  party  liable  for  costs.  Dennis  v. 
Eddy,  12  Blatch.,  195. 

£  892.  Where  the  cauSe  Is  postponed  for  two  or  three  days  by  the  court,  witnesses  will  be 
allowed  for  attendance.    Hance  v.  McOormick,  1  Cr.  C.  C,  522. 

£  898.  Where  both  parties  were  ready  for  trial  at  the  beginning  of  the  term,  and  the  court 
adjourned  for  several  weeks,  and  after  recess  plaintiffs  witnesses  were  present,  but  defendant 
was  forced  to  continue  on  payment  of  costs,  it  was  held  that  the  fees  of  the  witnesses  for  the 
whole  attendance,  including  Sunday,  were  allowable.    Schott  v.  Benson,*  1  Blatch.,  564. 

§  394.  Where  the  trial  was  postponed  for  a  few  days  on  account  of  sickness  of  counsel,  and 
the  witnesses  remained  after  the  trial  was  closed,  they  were  entitled  to  charge  for  their  entire  * 
attendance.    Whipple  v.  Cumberland  Cotton  Co.,*  8  Story,  85. 

£  896.  Liability  of  United  States.— The  court  will  not  allow  a  claim  against  the  United 
States  for  fees  and  mileage  for  attending  as  a  witness  before  a  court-martial,  where  there  is  no 
allegation  nor  proof  that  the  claim  was  ever  submitted  to  the  proper  department  for  settle- 
ment.   Powell  v.  United  States,*  1  Ct  CL,  400. 

§  898.  Where  a  witness  recognized  to  appear  for  a  defendant  indicted  for  murder  was 

marked  as  a  witness  on  the  indictment  by  the  United  States  district  attorney,  and  by  him  sent 

up  to  testify  before  the  grand  jury,  from  a  desire  on  said  attorney's  part  that  the  grand  jury 

might  bear  both  sides  of  the  case,  it  was  held  that  the  district  attorney  had  thereby  made  the 
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witness  a  witness  for  the  prosecution,  and  that  the  United  States  should  pay  such  witness* 
fees.    Ex  parte  Johnson,*  1  Wash.,  47. 

§  897.  A  person  detained  In  prison  as  a  witness  in  a  criminal  case,  from  his  inability  to 
give  security  for  his  appearance  in  the  recognizance  required  by  law,  is  not  entitled  to  the  com- 
pensation of  a  witness  for  the  time  he  is  detained.  A  person  is  not  "  attending  on  court"  as  a 
witness  until  the  session  of  court  at  which  he  is  to  testify ;  the  law  providing  for  the  reasonable 
contingent  expenses  in  holding  court  does  not  authorize  the  payment  to  a  person  of  witness 
fees  when  not  "  attending  on  court."    Fees  of  Imprisoned  Witnesses,*  1  Op.  Att'y  Gen'l,  427. 

§  898,  Where  a  person  was  ordered  by  a  justice  of  the  peace  to  recognize  with  surety  to  ap- 
pear and  testify  against  a  certain  party  on  a  charge  of  felony,  and  being  a  stranger  and  unable 
to  get  surety  was  committed  to  prison  and  detained  until  the  trial,  the  court  allowed  the  wit- 
ness to  prove  her  attendance,  and  ordered  her  to  be  paid  for  the  whole  time  she  was  detained. 
Higginson's  Case,  1  Cr.  C.  C,  78. 

§  889.  Payment  in  advance. —  A  witness  was  subpoenaed  in  a  civil  cause  in  the  United  States 
circuit  court,  and  demanded  of  Ihe  marshal,  at  the  time  of  the  service  of  the  subpoena,  his 
traveling  fee  and  his  fee  for  one  day's  attendance,  which  the  marshal  did  not  pay.  According 
to  the  statutes  of  the  6tate  in  which  the  court  was  sitting,  a  witness  who  makes  such  a  demand 
is  not  obliged  to  obey  the  subpoena  if  the  fees  are  not  paid.  Held,  that  he  could  not  be  at- 
tached for  disobeying  the  subpoena.    In  re  Thomas,  1  Dill.,  420. 

§  400.  A  witness,  being  examined  de  bene  esse,  is  not  precluded  from  claiming  his  fees 
for  attending  the  trial  in  person  if  he  is  there  examined.    Beck  with  v.  Easton,*  4  Ben.,  857. 

§  401.  And  if  the  deposition  is  admitted  in  evidence  the  fee  of  the  proctor  for  taking  the 
same  is  taxable.    Ibid. 

§  402.  Mileage. —  Where  traveling  expenses  were  prepaid  to  witnesses  residing  at  a  distance 
from  the  place  of  trial,  in  order  to  compel  their  attendance,  it  was  held  that  the  taxation  of 
costs  could  not  exceed  five  cents  per  mile  for  going  to  and  returning  from  the  place  of  trial, 
and  for  a  distance  not  beyond  one  hundred  miles.    The  Sunnyside,*  5  Ben.,  162. 

§  408.  It  seems  that  a  witness  residing  at  a  distance  from  the  place  of  trial,  but  subpoenaed 
at  the^ place  of  trial  on  the  day  the  subpoena  requires  him  to  attend  court,  is  not  entitled  to  a 
traveling  fee  for  coming  to  the  court.    Ibid. 

§  404.  A  witness1  mileage  fees  are  allowable  for  any  distance  within  the  district,  but  for  not 
exceeding  one  hundred  miles  from  the  place  of  trial  where  witness  resides  outside  the  district. 
Anonymous,*  5  Blatch.,  134. 

§  405.  Where  the  attendance  of  a  witness  is  necessary  and  proper,  he  may  charge  his  travel 
for  the  several  terms  at  which  he  actually  attended  court.  Whipple  v.  Cumberland  Cotton 
Co.,*  3  Story,  85. 

§  406.  A  witness  is  entitled  to  his  fees  for  traveling  from  Boston  to  Portland,  although  his 
residence  was  not  at  Boston.    Ibid. 

§  407.  Travel  fees  for  one  hundred  miles  only  from  place  of  trial  can  be  allowed,  where  wit- 
ness resides  beyond  the  court's  jurisdiction.    Beckwith  v.  Easton,*  4  Ben.,  857. 

$408.  Distance  from  place  of  trial.— The  question  arises  in  connection  with  the  clerk's 
taxation  of  witness  fees,  whether  the  traveling  fees  of  a  witness  subpoenaed  without  the  dis- 
trict could  be  taxed  for  a  greater  distance  than  one  hundred  miles  from  the  place  of  trial. 
Held,  that  the  practice  in  that  district  was  to  tax  for  no  greater  distance  than  one  hundred 
miles  from  place  of  trial  outside  the  district.    The  Leo,*  5  Ben.,  486. 

§  409.  Held,  that  witnesses  residing  outside  the  jurisdiction  of  the  court,  but  at  a  less  dis- 
tance than  one  hundred  miles  therefrom,  could  be  reached  by  subpoena  from  said  court.  Beck- 
with v.  Easton,*  4  Ben.,  357.  • 

§  410.  In  several  suits. —  Plaintiff  subpoenaed  the  same  witnesses  in  each  of  seven  suits, 
brought  against  seven  several  defendants.  Held,  that  the  witnesses  were  entitled  to  fees  in 
each  suit.    Parker  v.  Bigler,*  1  Fish.  Pat.  Cas.,  285. 

§  411.  Though  federal  courts  generally  follow  the  practice  of  the  state  courts  in  allowing 
witness  fees,  yet  this  court  will  alter  the  state  practice  by  the  adoption  of  the  rule  "  that  where 
a  witness  shall  be  summoned  in  several  causes,  he  shall  be  allowed  a  per  diem  and  mileage, 
only  in  one  case ;  and  such  allowance  shall  be  distributed  and  charged  equally  among  the  cases 
in  which  he  shall  be  summoned."    Parker  v.  Cartzler,*  5  McL.,  4. 

§  412.  Party  as  witness.—  In  regard  to  an  endeavor  on  the  part  of  the  claimants,  upon  the 
dismissal  of  a  libel,  to  recover  from  the  libelant,  as  apart  of  the  taxable  costs,  witness  fees  or 
mileage  for  the  attendance  of  one  of  the  claimants  as  a  witness,  the  court  held  that  such  recov- 
ery could  not  be  had.    The  Schooner  Elizabeth  &  Helen,*  4  Ben.,  101. 

£418.  Where  a  party  is  examined  as  a  witness  in  his  own  behalf  he  is  not  entitled  to  travel 
and  attendance  as  a  witness.    Nichols  t>.  Inhabitants  of  Brunswick,  8  Cliff.,  88. 

§  414.  He  may  be  sworn  or  not  in  his  own  behalf,  but  he  cannot  claim  compensation  for 
doing  what  he  may  omit  if  he  sees  fit.    Ibid. 
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VIII.  Collectors  of  Revenue. 

Summary —  Collectors  of  non-enumerated  ports,  §§  415,  417. —  Receipts  from  rent  and  storage, 
§§  416, 418.—  Surveyors  acting  as  collectors,  S  417.—  Acts  of 1822  and  1841,  §  419.—  Construc- 
tion of  revenue  laws,  §S  420, 421. — In  Upper  California,  £§  422,  423. —  Government  estopped 
to  deny  claim  for  services,  %$  424-426, 428. —  Where  a  district  is  divided,  §  427. — Sale  with- 
out regular  forfeiture,  §428.— Power  of  secretary  of  the  treasury  to  remit  forfeitures, 
§§429,  430. —  Bonds  received  for  goods  forfeited,  §  431. —  Additional  duties  on  goods  en- 
tered below  their  value,  §  432. —  Charging  interest  against  collector,  §§  433,  434. — Fees  for 
permits  for  landing  passengers,  §§  435-488. — Liability  for  illegal  fees  collected^  %%  486- 
488.—  Payment  under  protest,  §  488. 

§  415.  The  maximum  limit  of  compensation  allowed  collectors  of  non-enumerated  ports  by 
the  law  of  May  7,  1822,  has  not  been  repealed  by  the  provisions  of  the  various  "additional  com- 
pensation acts  "  passed  after  tariff  act  of  July  14,  1§32,  to  compensate  collectors  for  reductions 
in  receipts  effected  by  that  act ;  and  the  provisions  of  such  acts,  that  no  collector  shall  receive 
more  than  $4,000  (being  the  maximum  allowed  collectors  of  enumerated  ports  by  the  law  of 
1822),  do  not,  by  implication,  repeal  the  provisions  in  the  law  of  1822  as  to  the  compensation  of  col- 
lectors of  non-enumerated  ports,  but  simply  acts  as  an  affirmation  of  the  provisions  of  the  law 
of  1822  in  regard  to  the  compensation  of  collectors  of  enumerated  ports.  United  States  v. 
Walker,  §§  439-42. 

§  416.  The  provisions  of  the  act  of  March  8,  1841,  allowing  collectors  to  retain  receipts  from 
rent  and  storage  of  goods,  to  the  maximum  amount  of  $2,000  a  year,  simply  has  the  effect  of 
adding  a  sum  limited  to  $2,000  to  the  yearly  compensation  before  allowed  collectors  of  enumer- 
ated and  non-enumerated  ports,  and  does  not  repeal  the  provisions  of  the  act  of  May  7,  1822,  in 
regard  to  the  compensation  of  collectors  of  non-enumerated  ports,  which  still  remains  fixed  by 
that  act  at  the  maximum  sum  of  $8,000  a  year,  to  which  is  added,  by  the  above  act  of  March  8, 
1841,  the  maximum  sum  of  $2,000  a  year  from  receipts  of  rent  and  storage.    Ibid. 

§  417.  A  claim  having  been  made  on  behalf  of  one  who  had  been  surveyor  of  the  port  of  St. 
Louis,  charged  with  the  duties  of  collector  of  customs,  that  he  was  entitled  to  a  salary  of  $6,000, 
it  was  held  that  surveyors  acting  also  as  collectors  except  those  of  the  ports  enumerated  in 
section  5  of  the  act  of  May  7, 1822  (St.  Louis  not  being  enumerated),  are  entitled  to  no  greater 
salary  than  $5,000,  including  emoluments  for  rent  and  storage,  and  even  though  such  ports  are 
established  subsequent  to  such  act.    Donovan  v.  United  States,  §  443. 

§  418.  Under  section  5  of  the  act  of  March  3,  1841  (5  U.  S.  Stat,  at  Large,  432),  a  collector 
of  customs  may  retain  a  sum  not  exceeding  $2,000  per  annum,  from  his  receipts  as  storage,  for 
the  custody  and  safe  keeping  of  imported  merchandise  entered  for  warehousing  and  stored  in 
public  warehouses  under  the  acts  of  congress.    United  States  v.  MacDonald,  §  444. 

§  419.  Section  10  of  the  act  of  May  7,  1822,  provides  that  the  emoluments  of  a  collector 
shall  not  exceed  $3,000  a  year;  the  act  of  March  8,  1841,  provides  that  the  same  shall  not  ex- 
ceed $6,000.  Held,  that  the  compensation  of  a  collector  entering  upon  his  office  on  the  3d 
of  April,  1849,  would,  as  between  the  two  statutes,  be  governed  by  the  later  enactment,  but 
that  a  statute  in  relation  to  compensation  passed  March  8,  1849,  was  decisive  of  the  case. 
United  States  v.  Collier,  §§  445-56. 

§  420.  All  revenue  laws  are  regarded  as  forming  an  entire  system,  in  which  the  construc- 
tion of  any  one  act  may  be  aided  by  the  examination  of  other  acts  and  provisions  composing 
the  system.,   IbUL 

§  421.  If  the  provisions  of  an  act  in  relation  to  a  collector's  compensation  are  obscure,  they 
should  be  construed  as  favorably  as  possible  for  the  collector.    Ibid. 

%  422.  Provisions  appointing  fees  to  collectors  for  their  services  under  the  revenue  laws, 
being  contained  in  section  34  of  the  act  of  February  18,  1793  (1  U.  S.  Statutes  at  Large,  316), 
and  section  2  of  the  act  of  March  2,  1790  (1  id.,  706),  the  act  of  March  8,  1849,  creating  Upper 
California  a  collection  district,  and  giving  collectors  therein  a  certain  salary  and  "  fees  and 
commissions  allowed  by  law,"  has  the  effect  of  fixing  the  tariff  of  commissions  and  fees  thus 
allowed,  by  the  tariff  allowed  in  the  acts  above  cited.    Ibid. 

§  428.  The  act  of  March  8, 1849,  providing  for  the  compensation  of  the  collector  of  the  dis- 
trict of  Upper  California  by  a  salary  of  $1,500  "and  fees  and  commissions  allowed  by  law," 
has  the  effect  of  giving  him  the  fees  and  commissions  independent  of  his  salary  and  unre- 
stricted as  to  amount,  though  previous  revenue  acts  (1  U.  S.  Statutes  at  Large,  316;  1  id., 
706)  provided  that  the  commissions  and  salary  should  not  exceed  a  specified  amount.  So  held 
from  the  peculiar  state  of  facts  in  Upper  California,  and  a  comparison  and  examination  of 
various  acts  in  relation  to  compensation  passed  by  congress  at  nearly  the  same  time.    Ibid. 

$  424.  A  collector  entered  upon  his  duties  under  the  provision  of  an  act  passed  March  8, 
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1849;  subsequently,  September  28,  1850,  an  act  was  passed  which,  it  was  claimed,  deprived 
him  of  his  office  and  avoided  claims  for  services  rendered  thereafter.  The  collector  continued 
to  act  till  January  14,  1851,  and  the  court  held  that  the  government,  by  continuing  an  account 
with  him  during  that  interval,  as  an  officer  acting  under  the  law  of  1849,  ratified  his  acts,  and 
was  concluded  from  denying  that  the  act  of  1849  afforded  the  rule  of  compensation.    Ibid. 

§  425.  More  especially  is  this  so  when  the  proof  of  entry  was  in  a  remote  though  important 
section  of  the  Union,  where  notice  of  his  cessation  of  office  could  not  reach  him  in  due  time, 
and  his  continuance  in  office  till  such  notice  was  a  public  necessity.    Ibid. 

§  42 <J.  It  seems  that,  independent  of  estoppel,  the  law  of  1849  might  be  adopted  as  furnish- 
ing a  measure  of  quantum  meruit  as  to  services  rendered.    Ibid. 

%  427.  It  seems,  in  case  a  law  divides  into  six  collection  districts  with  separate  collectors  a« 
territory  theretofore  composing  but  one  district  with  a  single  collector,  that  if  the  compensa- 
tion allowed  to  the  collectors  appointed  by  the  later  act  is  at  all  governing  in  modifying  the 
compensation  given  the  collector  by  the  former  act,  the  amount  allotted  to  the  six  collectors 
for  the  same  territory  over  which  the  authority  of  the  single  collector  theretofore  extended, 
should  be  the  true  rule  of  compensation,  vather  than  any  of  the  separate  sums  designated  to 
any  one  of  the  six  collectors.    Ibid. 

§  423.  It  seems,  in  a  case  in  which  under  peculiar  circumstances,  in  the  absence  of  regular 
courts*  a  collector  sold  goods  claimed  as  forfeited,  without  regular  forfeiture  proceedings,  and 
remitted  the  moiety  of  the  amount  thus  realized  to  the  United  States  treasury,  retaining  the 
other  moiety  as  his  own,  that  the  government,  by  approval  and  ratification  of  such  acts,  con- 
cluded itself  from  afterwards  disavowing  them  and  holding  the  collector  liable  for  the  whole 
amount  realized.    Ibid. 

8  420.  The  authority  of  the  secretary  of  the  treasury  to  remit  forfeitures  embraces  the  in- 
"  terests  of  officers  entitled  to  share  in  the  forfeitures,  and  may  be  exercised  after  judgment  of 
condemnation,  but  ceases  after  the  share  is  received  by  the  collector,  either  for  himself  or  for 
distribution  among  his  co-officers ;  and  this  rule  applies  whether  the  award  of  moneys  to  the 
owners  of  the  goods  seized  is  strictly  in  the  form  of  a  remission  under  the  authority  of  the  act 
of  March  3,  1797  (1  U.  S.  Stat.  at.  Large,  506),  or  whether,  under  section  4  of  the  act  of  Sep- 
tember, 1850,  the  secretary  of  the  treasury  had  directed  the  technical  remission  of  the  forfeit- 
ures.   Ibid. 

§  480.  A  mere  order  of  restoration  of  the  proceeds  of  goods  forfeited  to  the  former  owner, 
at  the  discretion  of  the  secretary  of  the  treasury,  without  the  concurrence  of  the  collector  claim- 
ing a  moiety  of  such  proceeds  as  his  share  by  law,  or  notice  to  him  that  such  an  order  was  ap- 
plied for  or  intended  to  be  made,  cannot  be  regarded  as  a  remission  of  such  forfeitures  under 
the  provisions  of  the  act  of  March  8,  1797,  or  of  September  28,  1850,  so  as  to  deprive  the  officer 
of  his  share  of  the  forfeiture.    Ibid. 

§431.  A  collector  claimed  one-half  of  the  amount  of  certain  bonds  received  by  him  for 
goods  forfeited,  upon  which  no  money  had  been  paid  into  the  treasury  nor  any  steps  taken  to 
enforce  collection  upon  the  same.  Held,  that  the  collector  could  not  have  these  bonds  re- 
garded as  money  actually  paid  into  the  treasury,  so  as  to  support  his  claim  for  a  credit  to  the 
amount  of  one-half  the  amount  of  the  bonds,  no  action  of  the  treasury  indicating  the  accept- 
ance of  these  bonds  in  satisfaction  of  the  value  of  the  property  forfeited.    Ibid. 

g  432.  Under  section  8  of  the  act  of  July  80,  1846,  prescribing  an  additional  twenty  per 
cent,  ad  valorem  duty  on  goods  whose  appraised  value  shall  exceed  by  ten  per  cent,  or  more 
the  value  declared  on  the  entry,  duties  so  imposed  are  not  to  be  regarded  in  the  light  of  penal- 
ties so  as  to  entitle  the  collector  or  other  officer  to  a  moiety  of  the  amounts  imposed.    Ibid. 

§  438.  The  treasury  department  has  no  right  to  augment  the  debit  side  of  an  account  with  a 
collector  at  any  time  after  the  first  statement  has  been  adopted,  by  charging  interest  on  the 
account,  more  especially  when  the  first  account,  without  interest,  has  been  subsequently  re- 
peated ;  technically  because  this  creates  a  new  cause  of  action  after  suit  brought,  but  in  a 
broader  view  because  the  department  acts  judicially  in  determining  what  shall  be  charged 
against  an  officer's  account,  and  cannot  vary  the  adjudication  subsequently  to  his  prejudice. 
Ibid. 

§  484.  Interest  cannot  be  charged  against  a  collector  under  the  act  charging  receivers  of 
public  moneys  with  interest  if  they  "  shall  neglect  or  refuse  to  pay  into  the  treasury  the  sum. 
or  balance  rep6rted  to  be  due  by  the  United  States  upon  the  adjustment  of  their  accounts,'* 
when  the  balance  so  reported  is  found  by  the  verdict  of  the  jury,  upon  trial,  not  to  be  due. 
Ibid. 

§  435.  Under  section  2  of  the  act  of  congress  of  March  8,  1799  (1  U.  S.  Stat,  at  Large,  706), 
allowing  the  collector  a  fee  of  twenty  cents  for  every  permit  granted  for  the  landing  of  pas- 
sengers' baggage,  no  fees  can  be  charged  save  for  permits  actually  issued,  and  a  practice  of 
issuing  one  or  two  such  permits  for  a  large  number  of  passengers,  and  then  charging  fees  for 
the  constructive  issue  of  permits  for  each  individual  passenger,  is  in  contravention  of  the  stat- 
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ute,  and  the  feee  thus  charged  are  illegal.  No  custom  or  usage  of  the  port  can  make  such  fees 
legaL    Ogden  v.  Maxwell,  gg  457-60. 

£  436.  A  collector  is  personally  liable  for  fees  illegally  collected  by  his  deputies,  though  the 
collection  was  enforced  in  good  faith,  and  though  the  collector  has  paid  the  fees  thus  illegally 
collected  into  the  United  States  treasury.    Ibid. 

§  437.  If  an  illegal  charge  is  exacted  by  the  collector  for  the  landing  of  a  ship's  passengers 
or  baggage,  an  action  for  the  recovery  of  such  fees  charged  is  properly  brought  by  the  ship- 
owners, and  it  is  no  objection  that  the  action  is  not  brought  in  the  name  of  the  individual  pas- 
sengers.   Ibid. 

§  438.  The  act  of  February  26,  1845  (5  U.  S.  Statutes  at  Large,  727),  requiring  notice  in  writ- 
ing to  be  given  to  the  collector,  of  objections  to  payments  exacted  by  him,  is  expressly  con- 
fined to  the  payment  of  duties,  and  does  not  apply  to  objections  made  to  fees  charged  for 
landing  passengers'  baggage.    Ibid. 

[Notes.—  See  §§  461-474.] 

UNITED  STATES  v.  WALKER. 
(22  Howard,  29&-815.     1859.) 

Ebrob  to  TL  S.  Circuit  Court,  Southern  District  of  Alabama. 

Opinion  by  Mr,  Justice  Clifford. 

Statement  of  Facts. —  This  case  comes  before  the  court  upon  a  writ  of 
error  to  the  circuit  court  of  the  United  States  for  the  southern  district  of  Ala- 
bama. It  was  an  action  of  debt  brought  by  the  United  States  upon  the  offi- 
cial bond  of  the  defendant  as  collector  of  the  customs  for  the  district  and 
inspector  of  the  revenue  for  the  port  of  Mobile.  He  gave  the  bond,  with 
sureties,  on  the  7th  day  of  September,  1850,  conditioned  that  he  had  truly 
and  faithfully  executed  and  discharged,  and  that  he  would  continue  truly  and 
faithfully  to  execute  and  discharge,  all  the  duties  of  the  office  according  to 
law.  Neglect  and  refusal  on  the  part  of  the  defendant  to  pay  to  the  plaint- 
iffs certain  sums  of  money  received  by  him  as  such  collector  before  the  com- 
mencement of  the  suit,  beyond  what  he  was  entitled  to  retain  as  compensation 
for  discharging  the  duties  of  the  office,  constituted  the  breaches  of  the  condi- 
tion of  the  bond,  as  assigned  in  the  declaration. 

Those  balances,  as  claimed  by  the  plaintiffs,  amounted  to  the  sum  of 
$13,184.42;  and  the  charge  was,  as  alleged  in  the  declaration,  that  the  defend- 
ant bad  wholly  failed  and  refused  to  pay  the  same.  As  appears  by  the  tran- 
script, the  defendant  pleaded  the  general  issue,  and  that  he  had  fully  performed 
the  conditions  of  the  writing  obligatory  set  forth  in  the  declaration. 

To  maintain  the  issue  on  their  part,  the  plaintiffs  introduced  a  certified  copy 
of  the  bond  given  by  the  defendant,  and  two  duly  certified  copies  of  tran- 
scripts from  the  treasury  department,  showing  that  the  official  accounts  of  the 
defendant  had  been  examined  and  adjusted  by  the  accounting  officers  of  that 
department.  According  to  those  transcripts,  the  respective  balances  claimed 
by  the  plaintiffs  as  the  accounts  are  there  stated,  had  not  been  paid  by  the  de- 
fendant, and  remained  due  and  payable  at  the  time  the  suit  was  commenced* 

No  evidence  was  adduced  by  the  defendant.  He  was  charged  in  the  ac- 
count against  him,  as  collector  of  the  customs,  with  all  sums  collected  from 
duties  on  merchandise,  tonnage  duties,  hospital  money,  and  for  all  sums  received 
for  rent  and  storage  of  goods,  wares  and  merchandise,  stored  in  the  public 
storehouses,  for  which  a  rent  was  paid  beyond  the  rents  paid  by  the  collector. 
On  the  other  side,  he  was  credited  in  the  account  of  official  emoluments  with 
the  sum  of  $3,000  as  the  maximum  rate  of  the  annual  salary  or  compensation 
allowed  to  the  collector  of  that  port.  Further  details  of  those  accounts  are 
omitted,  for  the  reason  that  the  charge  for  rent  and  storage  in  the  account  of 
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customs,  and  the  credit  for  salary  in  the  account  of  official  emoluments,  are 
the  only  two  items  which  come  in  review  at  the  present  time. 

Keference  to  the  ninth  section  of  the  act  of  the  7th  of  May,  1822,  will  show 
that  Mobile  is  not  one  of  the  seven  ports  enumerated  in  that  provision,  and 
consequently  that  the  maximum  rate  of  annual  compensation  or  salary  al- 
lowed to  the  office  under  that  law  was  $3,000,  as  limited  by  the  tenth  section, 
which  includes  all  the  ports  not  enumerated  in  the  previous  provision.  All  of 
the  accounts  of  the  defendant  were  adjusted  at  the  treasury  department  upon 
the  principle  that  the  act  of  the  7th  of  May,  1822,  was  still  in  force,  and  that 
the  maximum  rate  of  compensation  belonging  to  the  collector  was  $3,000,  as 
therein  prescribed.  It  was  insisted  by  the  defendant  that  the  provision  in 
question  had  been  repealed  by  subsequent  acts  upon  the  same  subject,  and 
that  the  maximum  compensation  allowed  by  law  to  the  office  was  $6,000. 

Assuming  that  the  theory  of  the  defendant  was  correct,  then  his  accounts 
had  been  improperly  adjusted,  and  there  was  nothing  due  to  the  plaintiffs.  On 
the  other  hand,  if  the  charge  for  rent  and  storage  in  his  customs  account  was 
properly  made,  and  the  maximum  rate  of  compensation  belonging  to  the 
office  was  only  $3,000,  then  he  was  justly  indebted  to  the  plaintiffs  for  the 
whole  amount  of  the  respective  balances,  as  stated  in  the  transcripts. 

After  argument  the  court  instructed  the  jury,  among  other  things,  that  "the 
act  of  3d  March,  1841,  was  the  last  and  controlling  law  as  to  the  amount  of 
compensation  which  collectors  are  allowed  annually  to  retain;  and  that  under 
that  enactment  the  collector  of  this  port  was  entitled  to  a  compensation  of 
$6,000  per  annum,  provided  the  same  was  yielded  from  the  office  from  commis- 
sions for  duties  and  fees  for  storage,  and  fees  and  emoluments,  and  any  other 
commissions  and  salaries  now  allowed  and  limited  by  law,  or  so  much  from 
those  sources,  not  exceeding  $6,000,  as  the  office  yielded." 

That -instruction  affirmed  the  right  of  the  defendant,  under  the  act  of  the  3d 
of  March,  1841,  to  a  compensation  of  $6,000  per  annum,  or  so  much  thereof, 
not  exceeding  that  sum,  as  the  office  yielded  from  commissions  of  every  de- 
scription, fees  and  emoluments,  including  rents  and  storage,  and  salaries,  as 
allowed  and  limited  by  law.  Beyond  question,  it  assumed  that  the  tenth  section 
of  the  act  of  the  7th  of  May,  1822,  was  repealed.  Prayers  for  instruction 
were  then  presented  by  the  district  attorney,  who  was  counsel  for  the  plaintiffs. 
He  requested  the  court  to  instruct  the  jury  to  the  effect  that  the  provisions  of 
the  act  of  the  7th  of  May,  1822,  respecting  the  maximum  compensation 
allowed  to  collectors  of  the  customs,  were  not  repealed  by  the  act  of  the  3d  of 
March,  1841,  or  by  any  other  act,  but  that  the  same  were  in  full  force.  2.  That 
the  only  effect  the  act  of  the  3d  of  March,  1841,  had  upon  the  former  act,  in  so 
far  as  the  same  applied  to  a  case  like  the  present,  was  to  create  a  new  and  ad- 
ditional source  of  emolument  to  such  collectors,  allowing  them  to  retain  not 
exceeding  $2,000  for  rent  and  storage  of  goods,  wares  and  merchandise,  stored 
in  the  public  stores,  and  for  which  a  rent  was  paid  beyond  the  rents  paid  by- 
such  collectors.  Each  of  these  prayers  was  separately  presented,  and  sepa- 
rately refused  by  the  court. 

Another  prayer  for  instruction  was  then  presented  by  the  district  attorney. 
It  affirmed,  in  effect,  that  it  was  the  duty  of  the  defendant,  as  collector,  when- 
ever his  emoluments  in  any  one  year  exceeded  $3,000  after  deducting  the  neces- 
sary expenses  incident  to  the  office,  to  pay  the  excess  into  the  treasury,  and  that 
the  plaintiffs  were  entitled  to  recover  for  all  such  balances  thus  ascertained,  as 
were  shown  to  be  due  from  the  evidence.     Apply  the  first  and  third  requested 
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instructions  to  the  fact  of  the  case,  and  it  will  be  seen  that  they  affirmed  the 
principles  adopted  by  the  accounting  officers  of  the  treasury,  in  restating 
the  accounts  of  the  defendant;  and  if  correct,  then  the  whole  amount  of  the 
respective  balances,  as  stated  in  the  transcript,  was  due  to  the  plaintiffs. 

Taken  together,  they  assume  that  the  tenth  section  of  the  act  of  the  7th  of 
May,  1822,  is  in  full  force,  and  that  the  defendant  had  no  right,  under  the  act 
of  the  3d  of  March,  1841,  to  retain  any  portion  of  the  amount  received  for 
rent  and  storage.  Those  prayers  for  instructions  having  been  refused,  the 
district  attorney  then  prayed  the  court  to  instruct  the  jury  as  follows: 

"That  under  those  acts,  it  was  the  duty  of  the  defendant,  as  collector  of 
the  customs,  whenever  his  emoluments  exceeded  $3,000  in  any  one  year, 
after  deducting  the  necessary  expenses  incident  to  his  office,  to  pay  the  ex- 
cess, if  any,  into  the  treasury,  and  the  plaintiffs  are  entitled  to  recover  the 
amount  of  any  such  surplus  or  surpluses,  if  any,  as  may  be  shown  by  the 
evidence ;  but,  in  ascertaining  the  amount  of  the  defendant's  emoluments  as 
such  collector,  the  jury  must  exclude  all  moneys  derived  by  him  from  fines, 
penalties  and  forfeitures,  and  also  all  moneys  derived  by  him  from  rent  and 
storage  of  goods,  wares  and  merchandise,  which  may  have  been  stored  in  the 
public  storehouses,  and  for  which  a  rent  was  paid  beyond  the  rents  paid  by 
him  as  collector,  unless  the  proceeds  of  such  rents  and  storage  exceed 
$2,000,  in  which  event,  the  excess  over  and  above  that  sum  must  be  taken  into 
account  by  them,  in  computing  the  value  of  the  annual  emoluments." 

That  prayer  was  also  refused  by  the  court.  To  understand  its  precise  effect, 
it  is  necessary  that  it  should  be  read  in  connection  with  the  first  and  second 
prayers,  which  had  previously  been  presented  and  refused.  When  consid- 
ered together,  thpse  three  prayers  disclose  the  second  theory  of  the  plaintiffs, 
as  assumed  at  the  trial.  Like  the  one  assumed  in  the  third  prayer,  it  affirms 
that  the  tenth  section  of  the  act  of  the  7th  of  May,  1822,  was  unrepealed, 
but  conceded  that  the  defendant  had  a  right  to'  retain  to  his  own  use  the 
moneys  received  for  rent  and  storage,  to  an  amount  not  exceeding  $2,000. 
Under  the  instruction  of  the  court,  the  jury  returned  their  verdict  for  the 
defendant;  and  the  plaintiffs  excepted  to  the  charge,  and  to  the  several 
refusals  of  the  court  to  give  the  requested  instructions.  Three  questions  are 
presented  in  the  case  for  decision,  which  will  be  briefly  and  separately  con- 
sidered : 

1.  Whether  the  tenth  section  of  the  act  of  the  7th  of  May,  1822,  is  repealed 
by  any  subsequent  act;  and  if  not,  then,  2.  What  is  the  true  construction  of 
the  act  of  the  3d  of  March,  1841,  so  far  as  the  same  applies  to  the  present 
case?  3.  Whether,  by  the  true  construction  of  the  two  acts,  the  defendant 
had  a  right  to  retain  to  his  own  use  the  moneys  received  from  rent  and  stor- 
age, to  an  amount  not  exceeding  $2,000. 

1.  It  is  insisted  by  the  defendant  that  the  maximum  prescribed  by  the  tenth 
section  of  the  act  of  the  7tkof  May,  1822,  is  repealed,  and  that,  under  the  law 
regulating  his  compensation,  the  legal  capacity  of  the  office  he  held  was 
$6,000,  subject  to  the  condition  that  $2,000  only  could  be  received  from  rent 
and  storage.  Six  thousand  dollars,  he  maintains,  is  the  maximum  under  the 
law  of  the  3d  of  March,  1841,  applicable  to  every  collector,  and  that  the 
compensation  of  each,  within  that  limit,  and  subject  to  the  before-named 
condition,  is  regulated  solely  by  the  amount  of  labor  performed. 

To  show  that  the  tenth  section  of  the  act  of  the  7th  of  May,  1822,  is  repealed, 
his  counsel,  at  the  argument,  referred  to  various  acts  of  congress,  passed  subse- 
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quently  to  the  tariff  act  of  the  14th  of  July,  1832,  entitled  "An  act  to  alter 
and  amend  the  several  acts  imposing  duties  on  imports."  They  are  as  follows: 
1833,  4  Stat.,  629;  1834,  4  Stat,  698;  1835,  4  Stat.,  771;  1836,  5  Stat.,  113; 
1837,  5  Stat.,  175;  1838,  5  Stat.,  264;  1840,  6  Stat,  815,  private  aetj  1841,  5 
Stat,  431,  sec.  2. 

By  the  first  of  those  acts,  usually  called  additional  compensation  acts,  the 
secretary  of  the  treasury  was  authorized,  among  other  things,  to  pay  to  the 
collectors,  out  of  kny  money  in  the  treasury  not  otherwise  appropriated,  such 
sums  as  would  give  those  officers  respectively  the  same  compensation  in  that 
year,  according  to  the  importations  of  the  year,  as  they  would  have  been  en- 
titled to  receive  if  the  tariff  act  of  the  preceding  year  had  not  gone  into  effect. 
That  provision,  with  certain  additions  and  modifications,  which  will  presently 
be  noticed,  was  annually  re-enacted  to  the  year  1840,  when  it  was  made  per- 
manent. For  the  most  part,  it  was  inserted  in  some  one  of  the  annual  appro- 
priation acts,  and  was  designed  to  accomplish  the  precise  object  which  its 
language  describes,  and  nothing  more. 

§  439.  Compensation  of  collectors  derived  principally  from  feesy  commissions, 
etc. 

Compensation  to  collectors,  from  the  organization  of  the  government  to  the 
present  time,  has  been  derived  chiefly  from  certain  enumerated  fees,  commis- 
sions and  allowances,  to  which  has  been  added  a  prescribed  sum,  called  salary, 
and  which  is  much  less  than  the  compensation  to  which  the  officer  is  entitled. 
Provision  for  such  fees,  commission  and-  allowances  was  first  made  by  the 
act  of  the  31st  of  July,  1789,  which  also  allowed  to  collectors  certain  propor- 
tions of  fines,  penalties  and  forfeitures.     1  Stat.,  64. 

More  permanent  provision,  however,  was  made  by  the  ac£  of  the  18th  of 
February,  1793,  by  the  act  to  regulate  the  collection  of  duties  on  imports  and 
tonnage,  passed  on  the  2d  of  March,  1799,  and  by  the  compensation  act  passed 
on  the  same  day.     1  Stat,  316,  627,  786. 

By  these  several  acts,  certain  enumerated  fees  and  commissions  are  made 
payable  to  collectors.  They  are  also  entitled  to  certain  proportions  of 
fines,  penalties  and  forfeitures.  Accurate  accounts  were  required  to  be  kept 
by  them  of  all  fees  and  official  emoluments  by  them  received,  and  of  all  ex- 
penses for  rent,  fuel,  stationery,  and  clerk  hire,  which  they  were  required 
annually  to  transmit  to  the  comptroller  of  the  treasury ;  but  they  were  allowed 
to  retain  to  their  own  use  the  whole  amount  of  emolument  derived  from  that 
source,  without  any  limitation.  Maximum  rate  of  compensation  was  first  pre- 
scribed by  the  act  of  the  13th  of  April,  1802.  That  limit  was  $5,000,  and  it 
was  applicable  to  all  collectors.  By  that  act  it  was  provided  that  whenever 
the  annual  emoluments  of  any  collector,  after  deducting  the  expenses  incident 
to  the  office,  amounted  to  more  than  $5,000,  the  surplus  should  be  accounted 
for  and  paid  into  the  treasury.    2  Stat,  172. 

§  440.  Act  of  18%%  as  to  compensation  of  collectors  not  repealed  by  implicor 
Hon. 

Further  regulations  as  to  fees,  commissions,  other  emoluments,  and  salaries 
were  made  by  thfe  act  of  the  7th  of  May,  1822,  as  therein  prescribed.  One  of 
those  regulations  was,  that  whenever  the  emoluments  of  any  collector,  for 
seven  enumerated  ports,  after  deducting  the  necessary  expenses  incident  to 
the  office,  should  exceed  $4,000,  the  excess  should  be  paid  into  the  treasury, 
for  the  use  of  the  United  States.  By  the  tenth  section  it  was  also  provided 
that  whenever  the  emoluments  of  any  other  collector  of  the  customs  should 
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exceed  $3,000,  after  deducting  such  expenses,  the  excess  should  be  paid  into 
the  treasury  for  the  same  purpose!  They  were  also  required  to  account  to  the 
treasury  for  all  emoluments  and  for  all  expenses  incident  to  their  offices,  and 
those  accounts  were  to  be  rendered  upon  oath.  Neither  of  the  two  last  men- 
tioned acts  extended  to  fines,  penalties  and  forfeitures.  3  Stat.,  695.  Under 
that  act,  $3,000  was  the  maximum  which  could  be  allowed  to  the  office  held 
by  the  defendant;  and  it  is  conceded  by  his  counsel  that  it  remained  in  full 
force  to  the  time  when  the  additional  compensation  acts  before  mentioned 
were  passed.  Large  additions  had  been  made  to  the  free  list  by  the  tariff  act 
of  the  14th  of  July,  1832,  and  the  rate  of  duties  on  imports  so  far  reduced,  that 
the  sources  of  emolument  to  collectors  would  not  yield  sufficient  to  give  them 
an  adequate  compensation.  To  supply  that  deficiency,  those  additional  com- 
pensation acts  were  passed.  Much  reliance  is  placed  by  the  counsel  of  the 
defendant  upon  the  last  proviso,  which  appears  in  nearly  the  same  form  in  sev- 
eral of  the  acts.  Take,  for  example,  the  one  in  the  act  of  the  7th  of  July, 
1838,  which  is  the  act  that  was  subsequently  made  permanent.  It  provides 
that  no  collector  shall  receive  more  than  $4,000.  That  sum  is  the  maximum 
rate  of  compensation  allowed  to  collectors  of  the  enumerated  ports  in  the  act 
of  the  7th  of  May,  1822;  and  inasmuch  as  the  limit  of  $3,000,  therein  pre- 
scribed as  applicable  to  the  non-enumerated  ports,  was  not  reproduced  in  the 
new  provision,  it  is  insisted  it  was  repealed,  so  that  every  collector,  whether 
of  the  enumerated  or  non-enumerated  ports,  may  now  claim  to  receive  an 
annual  compensation  of  $6,000  from  the  sources  of  emolument  recognized  by 
that  act,  provided  his  office  yields  that  amount,  after  deducting  the  necessary 
expenses  incident  to  the  office.  To  that  proposition  we  cannot  assent.  On 
the  contrary,  when  we  look  at  the  language  of  the  new  provision,  in  connec- 
tion with  that  of  the  prior  law,  and  consider  the  mischief  that  existed,  the 
remedy  provided,  and  the  true  reason  of  the  remedy,  we  are  necessarily  led  to 
a  different  conclusion.  Commercial  ports,  where  the  revenue  is  collected, 
were  divided  by  the  prior  law,  so  far  as  respects  the  compensation  of  collect- 
ors, into  two  classes,  enumerated  and  non-enumerated.  Collectors  of  the  seven 
enumerated  ports  might  receive  an  annual  compensation  of  $1,000,  provided 
their  respective  offices  produced  that  amount,  after  deducting  the  necessary 
expenses  incident  to  the  offices,  from  all  the  sources  of  emolument  recognized 
and  prescribed  by  the  existing  laws. 

On  the  same  principles,  and  subject  to  the  same  conditions,  the  collectors  of 
the  non-enumerated  ports  might  receive  an  annual  compensation  of  $3,000. 
No  one  could  receive  more  than  that  sum,  and  his  lawful  claim  might  be  much 
less.  Ten  years'  experience  under  that  law,  prior  to  the  passage  of  the  tariff 
act  of  the  14th  of  July,  1832,  had  witnessed  but  few  complaints  respecting  the 
classification  of  the  ports,  or  the  standard  of  compensation  to  collectors  of  cus- 
toms, and  had  called  for  no  important  alteration  in  the  laws  upon  that  subject. 
Throughout  that  period,  the  rates  of  duties  on  imports  were  high,  and  nearly 
every  article  of  consumption  imported  from  other  countries  was  taxed.  Change 
of  policy  in  that  behalf,  as  carried  out  in  the  legislation  of  the  succeeding  year, 
affected  the  emoluments  of  collectors,  and  reduced  the  amount  of  net  income 
from  the  sources  of  their  emolument  below  the  standard  of  a  reasonable  com- 
pensation. To  remedy  that  mischief,  and  restore  their  compensation  to  what 
it  would  have  been  if  no  change  had  taken  place,  was  the  purpose  for  which 
those  additional  compensation  acts  were  passed.  They  had  the  effect  to 
change  the  basis  of  computation,  so  as  to  augment  the  estimated  net  income 
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from  the  authorized  sources  of  emolument  to  what  it  would  have  been  if  the 
tariff  act  had  not  passed ;  but  they  were  not  intended  to  make  any  change, 
either  in  the  sources  from  which  the  emoluments  were  derived,  or  the  max- 
imum rate  of  compensation.  Mention  was  made  of  the  largest  maximum 
prescribed  in'the  prior  law,  not  with  any  view  to  repeal  or  modify  the  other, 
which  was  applicable  to  the  non-enumerated  ports,  but  to  exclude  the  conclu- 
sion that  it  was  the  intention  of  the  provision  to  increase  the  compensation  of  . 
the  collectors  of  the  principal  ports  beyond  what  it  would  have  been  if  the 
free  list  had  not  been  augmented,  and  there  had  been  no  diminution  in  the 
rates  of  duties  on  imports. 

§  441.  Repeal  of  statutes  by  implication  not  favored  by  the  law. 

Suppose  there  was  nothing  in  the  language  of  the  act  to  qualify  the  provis- 
ion, and  nothing  in  the  history  of  the  legislation  upon  the  subject  to  aid  in 
the  exposition;  still  we  would  not  think  it  so  clearly  inconsistent  with  the 
prior  law  as  to  operate  as  a  repeal.  Uepeal  by  implication,  upon  the  /ground 
that  the  subsequent  provision  upon  the  same  subject  is  repugnant  to  the  prior 
law,  is  not  favored  in  any  case ;  but  where  such  repeal  would  operate  to  re- 
open accounts  at  the  treasury  department  long  since  settled  and  closed,  the 
supposed  repugnancy  ought  to  be  clear  and  controlling  before  it  can  be  held 
to  have  that  effect.  Such  was  the  doctrine  substantially  laid  down  bjr  this 
court  in  Wood  v.  United  States,  16  Pet.,  363;  'and  we  have  no  hesitation  in  re- 
affirming it  as  applicable  to  the  present  case.  Aldridge  v.  Williams,  3  How., 
23;  U.  S.  v.  Packages  of  Dry  Goods,  17  How.,  93;  2  Dwarris  on  Stat.,  533. 

All  of  these  additional  compensation  acts  are  in  pari  materia  with  the  sev- 
eral acts  prescribing  the  sources  of  emolument,  and  the  whole  must  be  con- 
strued together.  When  they  are  so  considered,  there  is  no  such  repugnancy 
as  is  supposed  by  the  defendant.  Collectors,  as  before,  were  still  required  to 
render  an  account;  and  the  new  provision  expressly  provides  that  no  officer 
shall  receive  under  that  law  a  greater  annual  salar}'  or  compensation  than  was 
paid  to  him  for  the  year  the  before-mentioned  tariff  act  was  passed. 

§  442.  To  the  compensation  derived  from  other  sources  the  collector  is  entitled 
in  addition  to  rent  from  storage  not  exceeding  $2,000. 

2.  Having  disposed  of  the  proposition  chiefly  relied  on  by  the  defendant, 
we  come  now  to  consider  the  second  question  presented  for  decision.     That 
question  cannot  be  understood  without  referring  to  the  previous  legislation 
upon  the  subject,  and  the  practice  that  had  grown  up  under  it.    Importers 
were  allowed  by  the  act  of  the  14th  of  July,  1832,  to  place  certain  goods  in 
the  public  stores,  under  bond,  at  their  own  risk,  without  paying  the  duties. 
Duties  on  goods  so  stored  were  required  to  be  paid  one-half  in  three  months, 
and  the  other  half  in  six  months;  but  while  the  goods  remained  in  the  public 
stores,  they  were  subject  to  customary  storage  and  charges,  and  to  the  pay- 
ment of  interest  at  the  rate  of  six  per  cent.     Goods  thus  deposited  might  be 
withdrawn  at  any  time  in  whole  or  in  part  by  paying  the  duties  on  what  were 
so  recalled,  together  with  customary  storage  and  charges  and  the  interest. 
Public  stores  were  accordingly  rented;    and  as  the  business  increased,  the 
storage  received  by  the  collector  from  the  importers  exceeded  the  amount 
paid  to  the  owner  of  the  stores,  and  there  was  no  law  requiring  collectors  to 
account  for  the  excess,  which  was  retained  by  the  collectors  to  their  own  use 
and  went  to  swell  the  amount  of  their  compensation. 

To  correct  that  supposed  abuse,  the  act  of  the  3d  of  March,  1S41,  was 
passed.    By  that  act,  every  collector  was  required  to  render  a  quarter-yearly 
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account  in  addition  to  the  account  previously  required  by  law.  That  addi- 
tional account,  as  prescribed  in  the  act,  was  to  include  all  sums  collected  or 
received  from  fines,  penalties,  or  forfeitures,  or  for  seizure  of  goods,  wares 
and  merchandise,  or  upon  compromises  made  upon  seizures,  or  on  account  of 
suits  instituted  for  frauds  against  the  revenue,  or  for  rent  and  storage  of 
goods,  wares  and  merchandise,  which  were  stored  in  the  public  stores,  and 
for  which  a  rent  was  paid  beyond  the  rents  paid  by  the  collector.  As  origi- 
nally framed,  the  provision  required  the  collector,  in  case  the  suras  received 
by  him  from  all  those  sources  exceeded  $2,000,  to  pay  the  excess  into  the 
treasury  as  part  and  parcel  of  the  public  money.  After  it  was  introduced, 
however,  it  was  so  amended  and  changed  in  its  passage,  that  while  it  still  di- 
rects the  account  to  be  rendered,  it  requires  no  part  of  the  money  derived 
from  those  sources  to  be  paid  into  the  treasury,  except  what  is  received  for 
rent  and  storage  as  aforesaid,  and  for  "fees  and  emoluments."  Every  col- 
lector was  required  to  account  for  fees  and  emoluments  by  previous  laws;  and 
as  the  account  to  be  rendered  under  this  act  is  expressly  declared  to  be  one  "in 
addition  to  the  account  now  required,"  there  is  nothing  left  for  that  part  of 
the  section  directing  the  payment  of  the  excess  into  the  treasury  to  operate 
upon,  except  the  sums  received  for  rent  and  storage. 

By  the  true  construction  of  the  act,  therefore,  every  collector  is  required  to 
include  in  his  quarter-yearly  account,  as  directed  in  the  first  part  of  the  sec- 
tion, all  sums  received  by  him  for  rent  and  storage  of  goods,  wares  and  mer- 
chandise, stored  in  the  public  stores,  for  which  rent  is  paid  beyond  the  rents 
paid  by  him  as  collector;  and  if,  from  such  accounting,  the  aggregate  sums  re- 
ceived from  that  source  exceed  $2,000,  he  is  directed  and  required  to  pay 
the  excess  into  the  treasury,  as  part  and  parcel  of  the  public  money.  When 
the  sums  so  received  from  that  source  in  any  year  do  not  in  the  aggregate 
exceed  $2,000,  he  may  retain  the  whole  to  his  own  use ;  and  in  no  case  is  he 
obliged  to  pay  into  the  treasury  anything  but  the  excess  beyond  the  $2,000. 

It  is  insisted,  in  one  of  the  printed  arguments  filed  in  this  case,  that  the  act 
now  under  consideration  has  the  effect  to  repeal  the  maximum  prescribed  in  the 
prior  act,  and  that  every  collector,  under  this  act,  is  entitled  to  $6,000  as  an 
annual  compensation,  provided  the  office  yields  that  sum  from  all  the  sources 
of  emolument,  including  rent  and  storage.  Collectors  of  the  enumerated  ports 
undoubtedly  may  receive  $4,000  from  the  sources  of  emolument  recognized  in 
the  act  of  the  7th  of  May,  1822,  and  they  may  also  receive  $2,000  from  rents 
and  storage.  Those  two  sums  are  equal  to  the  new  maximum  rate  created  by 
the  act  under  consideration,  which  provides  that  no  collector,  under  any  pre- 
tense whatever,  shall  receive,  hold  or  retain  more  than  $6,000  per  year,  includ- 
ing all  commissions  for  duties  and  all  fees  for  storage,  or  fees  or  emoluments, 
or  any  other  commissions  or  salaries  which  are  now  allowed  and  directed  by 
law.  But  it  is  quite  clear  that  there  is  nothing  in  the  act  having  the  slightest 
tendency  to  show  that  the  prior  act  is  repealed,  so  far  as  it  is  applicable  to  the 
collectors  of  the  non-enumerated  ports.  Xo  new  maximum  is  fixed  to  their 
compensation,  and  there  is  not  a  word  in  the  new  provision  inconsistent  with 
the  tenth  section  of  the  prior  act. 

To  suppose  that  the  new  maximum  applies  to  the  collectors  of  the  non-enu- 
merated ports  would  be  to  impute  an  absurdity  to  the  act,  for  the  reason  that 
under  no  possible  state  of  things  can  such  collectors  lawfully  retain,  hold  or 
receive  more  than  $5,000  as  their  annual  salary  or  compensation,  from  all 
the  sources  of  emolument  recognized  and  prescribed  by  the  two  acts.     It  may 
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be  $5,000,  or  it  may  be  much  less  than  $3,000,  according  to  the  state  of  the  im- 
portations and  the  amount  received  from  rent  and  storage. 

3.  It  only  remains  to  apply  the  principles  already  ascertained,  in  order  to  de- 
termine the  third  question  presented  for  decision.  Collectors  of  the  non-enu- 
merated ports  may  receive,  as  an  annual  compensation  for  their  services,  the 
sum  of  $3,000  from  the  sources  of  emolument  recognized  and  prescribed  by 
the  act  of  the  7th  of  May,  1822,  provided  their  respective  offices  yield  that 
amount  from  those  sources,  after  deducting  the  necessary  expenses  incident  to 
the  office,  and  not  otherwise;  and  in  addition  thereto,  they  are  also  entitled 
to  whatever  sum  or  sums  they  may  receive  for  rent  and  storage,  provided  the 
amount  does  not  exceed  $2,000;  but  the  excess  beyond  that  sum  they  are  ex- 
pressly required  to  pay  into  the  treasury,  as  part  and  parcel  of  the  public 
money.  / 

Charges  against  the  defendant  for  rent  and  storage  must  be  settled  in 
accordance  with  these  principles.  It  follows,  that  the  instruction  given  by  the 
presiding  justice  was  erroneous;  and  we  also  think  that  the  first,  second  and 
fourth  prayers  for  instruction  ought  to  have  been  given  to  the  jury. 

Suits  were  also  instituted  against  the  sureties  of  the  defendant.  Judgment 
was  entered  in  the  court  below  for  the  respective  defendants  in  those  suits, 
and  the  causes  were  removed  into  this  court  by  writs  of  error,  sued  out  by  the 
plaintiffs.  Those  causes  were  submitted  at  the  same  time  with  the  one  just 
decided.  They  depend  upon  the  same  principles,  and  must  be  disposed  of  in 
the  same  way. 

The  judgment  of  the  circuit  court  is  therefore  reversed  in  each  of  the  three 
cases,  and  the  respective  cases  are  remanded,  with  directions  to  issue  new 
venires. 

DONOVAN  v.  UNITED  STATES. 
(23  Wallace,  383-405.    1874.) 

Eebob  to  TL  S.  Circuit  Court,  Eastern  District  of  Missouri. 

The  facts  are  stated  in  the  opinion. 

Opinion  by  Mb.  Justice  Clifford. 

Officers  of  the  customs  derive  their  compensation  chiefly  from  certain  enu- 
merated fees,  commissions  and  allowances,  to  which  is  added,  for  the  benefit 
of  the  collector  of  the  port,  a  prescribed  sum,  called  salary,  which  is  very 
much  less  than  the  compensation  to  which  the  officer  is  entitled.  Provision 
for  such  fees,  commissions  and  allowances  was  first  made  by  the  act  of  the 
31st  of  July,  1789,  which  also  allowed  to  collectors  certain  proportions  of 
fines,  penalties  and  forfeitures.     1  Stat,  at  Large,  64. 

Changes  have  been  made  in  the  rates  of  fees,  commissions  and  allowances 
for  such  purposes  at  different  periods  to  graduate  the  compensation  of  such 
officers  to  the  nature  and  extent  of  the  services  imposed,  but  the  theory  and 
outline  of  the  system  have  been  preserved  since  the  first  acts  were  passed  levy- 
ing import  and  tonnage  duties.  Examples  of  such  changes  are  found  in  the 
act  of  the  18th  of  February,  1793,  for  enrolling  and  licensing  ships  and  ves- 
sels, and  in  the  act  of  2d  of  March,  1799,  to  regulate  the  collection  of  duties 
on  imports  and  tonnage,  and  in  the  act  usually  called  the  compensation  act, 
passed  on  the  same  day.     1  Stat,  at  Large,  171,  316,  695,  706. 

Regulations  of  a  permanent  character  were  made  by  those  several  acts  that 
certain  fees  and  commissions  should  be  paid  to  the  collectors  of  the  customs, 
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together  with  a  certain  proportion  of  the  sums  paid  to  them  for  fines,  penal- 
ties and  forfeitures  collected  from  persons  found  guilty  of  violating  the  penal 
prohibitions  of  the  revenue  laws.  Such  fees,  commissions  and  allowances  it 
was  provided  should  be  paid  to  the  respective  collectors,  and  the  requirement 
was  that  they  should  keep  an  accurate  account  of  the  same  and  of  all  ex- 
penses for  rent,  fuel,  stationery  and  clerk  hire,  and  that  they  should  annually 
transmit  such  accounts  to  the  comptroller  of  the  treasury,  but  they  were 
allowed  by  those  laws  to  retain  the  whole  amount  of  the  emoluments  derived 
from  those  sources  beyond  the  expenses  of  the  office,  without  any  limitation 
whatever.  Expenses  for  rent,  fuel,  stationery  and  clerk  hire  were  to  be 
deducted  from  the  gross  receipts,  but  they  were  allowed  to  retain  the  whole 
of  the  net  balance  as  official  emoluments  for  their  services. 

Business  revived  and  importations  increased,  and  with  such  increase  the 
compensation  of  the  collectors  at  certain  pprts  became  excessive,  which  called 
for  new  legislation;  and  by  the  act  of  the  30th  of  April,  1802,  congress  pre- 
scribed a  maximum  rate  of  compensation  without  making  any  reduction  of 
the  fees  or  commissions  required  to  be  paid  to  the  collectors,  but  the  provis- 
ions of  the  act  did  not  extend  to  fines,  penalties  and  forfeitures.  2  Stat,  at 
Large,  172. 

By  that  act  it  was  provided  that  whenever  the  annual  emoluments  of  any 
collector,  after  deducting  the  expenses  incident  to  the  office,  amount  to  more 
than  $5,000,  the  surplus  shall  be  accounted  for  and  paid  into  the  treasury. 

§  443.  Surveyors  of  ports,  acting  also  as  collectors,  except  those  enumerated  in 
section  6  of  the  act  of  May  7, 1822,  are  entitled  to  no  greater  salary  than  $5,000 
(including  emoluments  for  rents  and  storage),  even  though  such  ports  be  established 
subsequent  to  said  act,  said  act  extending  to  ports  so  subsequently  established. 

Twenty  years1  experience  under  that  act  showed  that  it  needed  revision,  as 
it  applied  without  any  discrimination  whatever  as  well  to  the  large  ports 
where  the  principal  importations  were  made  as  to  those  of  comparatively  little 
importance.  Collection  districts  were  accordingly  divided  by  the  act  of  the 
7th  of  May,  1822,  into  two  classes,  usually  denominated  the  enumerated  and  the 
non-enumerated  ports.    3  Stat,  at  Large,  693. 

Under  the  provisions  of  that  act  the  emoluments  of  collectors  of  the  enumer- 
ated ports  might  rea^h  the  sum  of  $4,000,  but  the  ninth  section  of  the  act  pro- 
vided that  whenever  the  emoluments  of  the  office  shall  exceed  that  sum,  in 
any  one  year,  the  collector,  after  deducting  the  necessary  expenses  incident  to 
his  office,  Shall  pay  the  excess  into  the  treasury  for  the  use  of  the  United 
States.  But  the  maximum  rate  of  compensation  allowed  to  collectors  of  the 
non-enumerated  ports  under  the  provisions  of  that  act,  from  all  the  sources  of 
emolument  therein  recognized  and  prescribed,  is  $3,000,  and  the  tenth  section 
of  the  act  contains  a  provision  similar  to  that  found  in  the  ninth  section,  re- 
quiring the  collectors  of  the  non-enumerated  ports  to  account  for,  and  pay  the 
excess,  beyond  the  amount  allowed  as  the  maximum  rate  of  compensation,  into 
the  public  treasury.    Hoy t  v.  United  States,  10  How.,  135. 

Collectors  under  those  provisions  may  receive  the  maximum  rate  of  their 
offices  if  the  office,  after  deducting  the  necessary  expenses  incident  to  the 
same,  produces  that  amount  from  all  the  sources  of  emolument  recognized  and 
prescribed  by  the  laws  in  operation.  No  one  can  receive  more  than  the  maxi- 
mum rate,  and  his  lawful  claim  may  be  much  less,  according  to  the  amount  of 
business  transacted  in  the  office.    United  States  v.  Macdonald,  2  Cliff.,  281. 

From  that  time  until  the  passage  of  the  act  of  the  3d  of  March,  1841,  the 
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laws  providing  for  compensation  of  collectors  remained  without  material 
change.  Every  such  officer  is  required  by  the  fifth  section  of  that  act  to  in- 
clude in  his  quarter-yearly  account,  among  other  things,  all  sums  received  by 
him  for  rent  and  storage  of  goods,  wares  and  merchandise  stored  in  the  public 
storehouses  for  which  a  rent  is  collected  beyond  what  is  paid  for  the  same  by 
such  officer.  Moneys  received  from  that  source,  it  is  contended,  may  be  re- 
tained by  a  collector  of  a  non-enumerated  port  sufficient  to  make  his  annual 
compensation  $6,000,  the  claim  being  that  the  maximum  limit  prescribed  to 
the  non-enumerated  ports  is  repealed  by  the  subsequent  legislation,  but  this 
court  held  otherwise  and  decided. that  the  collector  under  that  act  could  in  no 
case  retain  more  than  $2,000,  and  that  he  was  bound  to  pay  the  excess  beyond 
that  amount  into  the  treasury  as  part  and  parcel  of  the  public  money.  United 
States  v.  Walker,  22  How.,  313  (§§  439-42,  supra). 

Consequently  the  conclusion  was  that  the  compensation  of  a  collector  of  one 
of  the  enumerated  ports  ma}7  be  $13,000,  but  the  compensation  allowed  to  the 
collector  of  one  of  the  non-enumerated  ports  cannot  exceed  $5,000,  according 
to  the  amount  of  fees  and  commissions  collected  and  the  amount  received  from 
rent  and  storage.  Officers  of  the  kind  may  receive  the  maximum  rate  of  their 
office  allowed  by  the  prior  law  from  the  sources  of  emolument  recognized  and 
prescribed  by  that  act,  provided  the  office,  after  deducting  the  necessary  ex- 
penses incident  to  the  same,  yields  that  amount  from  those  sources;  and  in 
addition  thereto  he  is  entitled  to  whatever  sum  or  sums  he  may  receive  from 
rent  and  storage,  provided  the  amount  does  not  exceed  $2,000,  but  the  excess 
beyorld  that  sum,  and  the  excess,  if  any,  beyond  the  maximum  rate  of  his  office 
as  fixed  under  the  prior  law,  he  is  required  to  pay  into  the  treasury  as  part 
and  parcel  of  the  public  money.     United  States  v.  Walker,  22  How.,  313. 

Attempt  was  subsequently  made  by  the  United  States  to  limit  the  operations 
of  the  storage  act,  as  a  source  of  compensation  to  collectors,  to  such  storage 
only  as  is  received  for  stores  leased  by  the  treasury  department,  for  which 
rents  are  paid  by  the  importers  of  goods  beyond  the  rent  paid  on  behalf  of  the 
United  States;  but  the  court  refused  to  adopt  that  narrow  construction,  and 
held  that  all  sums  received  for  storage,  whether  the  goods  imported  were 
deposited  in  the  public  stores  or  the  u  other  stores  "  named  in  the  acts  of  con- 
gress, are  required  to  be  included  in  the  quarter-yearly  account  of  the  col- 
lector, which  he  is  directed  to  render  to  the  secretary  of  the  treasury,  and  that 
the  yearly  aggregates  of  such  sums  constitute  the  basis  of  computation  in  as- 
certaining what  amount,  if  anything,  the  collector  is  entitled  to*  receive  as 
compensation  from  that  source  of  emolument,  and  what  amount,  if  anything, 
he  is  required  to  pay  over  from  that  source,  as  excess  beyond  the  $2,000,  into 
the  public  treasury.  United  States  v.  Macdonald,  5  Wall,  656  (§  444,  infra); 
S.  C,  2  Cliff.,  283;  Clark  v.  Peasely,  Circuit  Court,  Massachusetts  District, 
October  Term,  1862. 

None  of  these  propositions  are  controverted  by  the  defendant,  nor  does  he 
contend  that  any  of  those  provisions  have  been  superseded  by  any  express  re- 
peal, but  he  insists  that  surveyors  performing  the  duties  of  collectors,  under 
the  fifth  section  of  the  act  of  the  2d  of  March,  1831,  are  entitled  to  the  same 
compensation  as  the  collectors  of  the  enumerated  ports.  Merchandise  im- 
ported from  a  foreign  port  and  consigned  to  merchants  at  St.  Louis  was  re- 
quired, if  the  importation  was  subject  to  custom  duties,  to  be  entered  at  the 
custom-house  in  New  Orleans  in  the  same  manner  as  required  in  case  of  the 
entry  of  goods  imported  for  consumption,  and  the  officers  of  the  customs  at 
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that  port  are  required  to  proceed  to  assess  the  custom  duties  in  the  same  way 
as  if  the  merchandise  had  been  destined  for  sale  or  consumption  in  that 
market. 

PajTment  of  the  duties,  however,  is  not  required  to  be  made  at  that  port,  but 
the  importer  is  required  to  give  a  bond,  called  a  transportation  bond,  condi- 
tioned that  the  packages  described  in  the  invoice  shall,  withjn  a  specified  time, 
be  delivered  to  the  surveyor  and  acting  collector  of  the  port  of  St.  Louis.  Due 
notice  of  the  proceedings  is  then  given  by  the  collector  of  the  port  where  the 
duties  were  ascertained  and  assessed  to  the  acting  collector  of  the  port  to 
which  the  merchandise  is  destined.  Such  proceedings  being  had,  the  vessel 
may  proceed  on  her  voyage,  and  when  she  arrives  at  the  port  of  destination 
the  packages  are  placed  in  the  custody  of  the  acting^ collector  of  that  port, 
who  receives  the  duties,  giving  notice  of  that  fact  to  the  collector  of  the  port 
where  they  were  ascertained  and  assessed,  and  the  collector  of  the  latter  port 
is  authorized  to  cancel  the  transportation  bond  given  by  the  importer.  4  Stat, 
at  Large,  482;  Belcher  v.  Linn,  24  How.,  516. 

Compensation  was  claimed  by  the  defendant  at  the  rate  of  $6,000  per  an- 
num, and  it  is  admitted  that  he  retained  that  amount  of  the  moneys  collected 
by  him  in  pursuance  of  that  claim,  $2,000  of  which  accrued  from  rent  and 
storage,  and  the  other  $4,000  accrued  from  fees,  commissions  and  allowances 
recognized  and  prescribed  by  the  prior  compensation  act.  3  Stat,  at  Large, 
895. 

Four  thousand  dollars  may  be  received  as  compensation  under  that  act  by 
the  collector  of  each  of  the  seven  ports  named  in  the  ninth  section  of  that  act, 
and  the  provisions  of  a  more  recent  act  give  the  same  compensation  to  the 
collector  of  the  port  of  Pprtland,  Maine;  but  the  tenth  section  of  the  said 
compensation  act  provides  that  whenever  the  emoluments  of  any  other  col- 
lector of  the  customs  shall  exceed  $3,000,  after  deducting  therefrom  the  neces- 
sary expenses  incident  to  his  office,  in  the  same  year,  the  excess  shall  in  every 
such  case  be  paid  into  the  treasury  for  the  use  of  the  United  States.  3  id., 
695;  13  id.,  46. 

St.  Louis  is  not  one  of  the  enumerated  ports,  but  the  defendant  insists  that 
the  act  of  the  2d  of  March,  1831,  which  devolved  upon  the  surveyor  of  that 
port  the  duties  of  collector,  designated  a  third  class  of  ports,  and  that  the 
maximum  compensation  of  such  a  collector  is  $6,000.  Nothing  is  contained 
in  the  act  to  support  any  such  theory  or  to  afford  the  slightest  evidence  that 
congress  intended  anything  of  the  kind.  Instead  of  that  the  act  provides 
that  the  surveyor  charged  with  such  duties  shall  receive,  in  addition  to  his 
customary  fees,  an  annual  salary  of  $350,  which  is  utterly  inconsistent  with 
the  theory  that  he  is  entitled  by  virtue  of  that  act  to  the  same  compensation 
as  the  collector  of  one  of  the  enumerated  ports. 

Confirmation  of  that  view  is  also  derived  from  the  further  provision  of  the 
same  section,  that  no  salary  arising  under  the  act  shall  commence  until  the  act 
shall  take  effect  and  merchandise  shall  be  imported  under  its  authority.  Prior 
to  that  time  the  customary  fees  of  the  surveyor  of  that  port  accruing  under 
the  compensation  act  of  the  7th  of  May,  1822,  could  not  exceed  $2,000,  and 
it  is  not  pretended  that  he  could  retain  to  his  own  use  more  than  $2,000  from 
rent  and  storage. 

Apply  those  suggestions  to  the  case  before  the  court  and  it  is  clear  that  the 
compensation  of  the  defendant,  if  regarded  merely  as  a  surveyor,  could  not 
exceed  $4,350,  even  if  it  be  admitted  that  the  sura  called  salary,  is  an  addition 
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to  the  $4,000  to  be  derived  from  the  other  sources  of  emolument  and  not 
merely  an  addition  to  the  basis  of  calculation  in  computing  the  maximum  to 
be  derived  from  fees,  commissions  and  allowances,  as  provided  in  the  tenth 
section  of  the  compensation  act. 

Small  sums  called  salary  have  always  been  allowed  to  collectors  and  to  the 
surveyors  of  certain  ports,  but  such  allowances  have  uniformly  been  included 
in  the  basis  of  calculation  as  part  of  the  receipts  from  fees,  commissions  and 
allowances  in  computing  the  maximum  compensation  of  the  officers  interested. 
Surveyors  of  ports,  where  the  officer  is  charged  with  the  duties  of  collectors, 
now  stand  upon  a  different  footing,  as  the  act  of  the  3d  of  March,  1857,  pro=- 
vides  that  such  surveyors  shall  be  entitled  to  the  same  compensation  as  is 
allowed  to  collectors  for  like  services,  in  the  settlement  of  their  accounts.  11 
Stat,  at  Large,  221. 

Grant  that  and  still  it  is  contended  by  the  defendant  that  the  maximum 
conpensation  of  all  collectors,  except  those  of  the  enumerated  ports,  as  pro- 
vided in  the  tenth  section  of  the  compensation  act,  is  repealed  by  the  act  re- 
quiring collectors  to  include  all  sums  received  for  rent  and  storage  in  their 
quarter-yearly  accounts.  Much  discussion  of  that  topic,  however,  is  unneces- 
sary, as  the  question  has  been  twice  determined  adversely  to  the  defendant  by 
the  unanimous  decisions  of  this  court.  United  States  v.  Walker,  22  How., 
314  (§§  439-42,  supra) ;  United  States  v.  Macdonald,  5  Wall.,  655  (§  444,  infra). 

Such  a  collector  cannot  receive,  under  any  circumstances,  more  than  $5,000, 
not  even  if  the  office  earns  a  greater  amount,  and  he  may  be  obliged  to  accept 
much  less  in  case  the  office  does  not  earn  $3,000  net  from  fees,  commissions  and 
allowances,  or  in  case  the  amount  received  from  rent  and  storage  falls  short 
of  $2,000. 

Effort  is  also  made  in  argument  to  derive  support  to  the  proposition  that 
the  limitation  contained  in  the  tenth  section  of  the  compensation  act  is  re- 
pealed, from  the  act  which  provides  that  the  compensation  of  such  a  surveyor 
shall  be  the  same  as  is  allowed  to  collectors  for  like  services ;  but  it  will  be 
sufficient  to  say  in  response  to  that  suggestion  that  the  court  is  of  the  opinion 
that  the  proposition  is  destitute  of  any  foundation  whatever. 

Suppose  that  is  so,  still  it  is  insisted  by  the  defendant  that  the  act  of  the 
8th  of  June,  1872,  entitles  him,  as  the  administrator  of  the  intestate,  to  retain  to 
the  use  of  the  estate  of  the  decedent  a  rate  of  compensation  equal  to  $6,000 
per  annum,  but  the  court  is  entirely  of  a  different  opinion.  17  Stat,  at 
Large,  336. 

Stripped  of  certain  redundant  words,  the  body  of  the  act  is  exactly  the 
same  as  section  8  in  the  prior  act.  11  id.,  829.  Both  acts  provide  that 
such  a  surveyor  "shall  be  entitled  to  the  same  compensation  as  is  allowed  to 
collectors  for  like  services,"  and  neither  contains  a  word  which  is  repugnant 
to  the  tenth  section  of  the  compensation  act.    3  Stat,  at  Large,  695. 

Nor  is  the  proviso  in  the  latter  act  inconsistent  with  the  prior  limitation,  as 
the  maximum  allowance  to  such  a  collector  is  $3,000  from  fees  and  commis- 
sions and  $2,000  from  rent  and  storage. 

Judgment  affirmed,  (a) 

(a)  Affirming  Donovan  v.  United  States,*  8  Dill.,  53. 
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UNITED  STATES  t>.  MACDONALD. 
(5  Wallace,  647-660.     1866.) 

Error  to  U.  S.  Circuit  Court,  District  of  Maine. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Principal  question  presented  for  decision  in  this  case 
is,  whether  a  collector  of  the  customs  is  entitled  to  retain  as  compensation  a 
sum  not  exceeding  $2,000  per  annum  from  his  receipts  as  storage  for  the  cus- 
tody and  safe-keeping  of  imported  merchandise,  entered  for  warehousing, 
under  the  acts  of  congress  upon  that  subject,  and  stored  in  bonded  warehouses. 
First  named  defendant  was  the  collector  of  customs  for  the  district  of  Port- 
land and  Falmouth,  and  the  other  defendants  were  his  sureties.  He  was  ap- 
pointed collector  prior  to  the  20th  day  of  January,  1858,  and  between  that 
day  and  the  18th  day  of  April,  1861,  he  received  as  storage  for  the  custody 
and  safe-keeping  of  imported  merchandise,  subject  to  duty  and  stored  in 
bonded  warehouses,  the  sum  of  $6,281,  as  appears  by  the  pleadings.  Due  re- 
turns were  made  by  the  collector,  but  he  refused  to  pay  over  the  moneys  so 
received,  and  the  plaintiffs  sued  him  and  his  sureties,  declaring  on  his  official 
bond. 

Defendants  craved  oyer  of  the  bond,  and  pleaded  performance.  Keplica- 
tions  of  the  plaintiffs  alleged  that  the  statement  of  the  collector's  accounts,  as 
adjusted  and  settled  at  the  treasury  department,  showed  that  he  had  received 
that  amount  of  the  moneys  of  the  plaintiffs,  and  that  he  had  neglected  and  re- 
fused to  pay  the  same  into  the  treasury.  Rejoinder  of  the  defendants  alleged 
that  the  sum  specified  in  the  replication  of  the  plaintiffs  accrued  and  was  re- 
ceived, accounted  fo*  quarter-yearly,  and  retained  by  the  collector  in  virtue  of 
his  office  for  storage  of  merchandise  in  bonded  warehouses,  from  the  20th  day 
of  January,  1858,  to  the  16th  day  of  April,  1861,  inclusive,  but  not  more  than 
$2,000  in  any  one  year,  as  he  lawfully  might  do.  Plaintiffs  demurred,  and 
the  defendants  joined  in  demurrer.  Parties  were  heard,  and  the  circuit  court 
overruled  the  demurrer  and  rendered  judgment  for  the  defendants,  and  the 
plaintiffs  sued  out  this  writ  of  error. 

§  444.  Under  section-  5  of  the  act  of  March  5,  181^1  (6  State,  at  Large,  4$®)>  <* 
collector  of  customs  way  retain  a  sum  not  exceeding  $2,000  per  annum  from  his 
receipts  as  storage  for  the  custody  and  safe-keeping  of  imported  merchandise, 
entered  for  warehousing  and  stored  in  public  warehouses,  under  the  acts  of  con- 
gress. 

L  1.  All  controversy  as  to  the  material  facts  of  the  case,  so  far  as  they  are 
set  forth  and  well  pleaded  in  the  rejoinder  of  the  defendants,  is  closed.  Ap- 
plying that  well-known  rule  to  the  case,  it  follows  that  the  demurrer  admits 
that  the  whole  amount  retained  by  the  collector,  as  alleged  in  the  replication, 
accrued  and  was  received  by  that  officer  in  virtue  of  his  office  as  storage  of 
imported  merchandise  in  bonded  warehouses,  and  that  he  never  received  from 
that  source  during  the  period  embraced  in  this  controversy  more  than  $2,000 
in  any  one  year.  Views  of  the  defendants  are  that  the  collector  had  a  right, 
under  the  fifth  section  of  the  act  of  the  3d  of  March,  1841,  as  construed  by 
this  court,  to  retain  to  his  own  use  all  sums  received  from  storage,  not  ex- 
ceeding $2,000  in  any  one  year,  as  compensation  for  his  services  (5  Stat,  at 
Large,  432).  By  the  fifth  section  of  that  act  collectors  are  directed  to  render 
a  quarter-vearly  account,  in  addition  to  the  account  previously  required  by  law. 
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and  to  include  in  it  all  sums  collected  for  fines,  penalties  and  forfeitures,  or 
from  seizures  of  merchandise,  or  on  account  of  suits  for  frauds  against  the  rev- 
enue, or  for  rent  and  storage  in  the  public  storehouses,  for  which  a  rent  is 
paid  beyond  the  rents  paid  by  the  collector. 

2.  Construption  of  that  section,  as  given  by  this  court,  was  that  collectors 
must  include  all  sums  received  for  rent  and  storage  in  the  public  stores  beyond 
the  rents  which  they  paid,  in  their  quarterly  accounts,  and  if  it  appeared  from 
such  accounting  that  the  aggregate  sums  so  received  in  anyone  year  exceeded 
$2,000,  they  must  pay  the  excess  into  the  treasury,  as  part  and  parcel  of  the 
public  money.  Such  excess,  under  that  law  as  construed,  belongs  to  the  treas- 
ury, but  if  the  sums  received  from  that  source  in  any  one  year  did  not  exceed 
$2,000,  the  court  held  that  collectors  might  retain  the  whole  amount  to  their 
own  use  as  additional  compensation  for  their  services.  United  States  v. 
Walker,  22  How.,  299  (§§  439-42,  supra). 

3.  Sources  of  their  compensation  prior  to  that  time  were  certain  fees  or 
emoluments,  commissions  and  allowances,  to  which  was  added  a  prescribed 
sum,  called  salary,  which  was  much  less  than  the  compensation  to  which  such 
officers  were  at  all  times  entitled.  They  were  also  entitled  to  certain  propor- 
tions of  fines,  penalties  and  forfeitures,  but  were  never  before  obliged  to  em- 
brace such  receipts  in  their  quarterly  accounts.  Statement  of  the  court  in  that 
case  was,  and  it  was  undoubtedly  correct,  that  the  bill  as  originally  reported 
not  only  required  that  the  sums  so  received  should  be  included  in  the 
quarterly  accounts  of  collectors,  but  if  the  aggregate  from  all  those  sources, 
including  fines,  penalties  and  forfeitures,  exceeded  $2,000  in  any  one  year,  col- 
lectors were  required  to  pay  the  excess  into  the  treasury. 

Radical  amendments,  however,  were  made  in  the  bill  during  its  passage, 
essentially  changing  its  character  in  that  respect.  Fines,  penalties  and  for- 
feitures, as  it  passed  into  a  law,  are  not  required  to  be  included  in  the  ag- 
gregate of  the  accounts  from  which  to  deduct  the  $2,000,  in  order  to 
ascertain  the  excess  to  be  paid  into  the  treasury;  and,  inasmuch  as  fees  and 
emoluments  were  previously  required  to  be  included  in  the  quarterly  accounts 
of  collectors  as  the  principal  source  of  their  compensation,  under  such  previous 
laws,  the  court  held,  and  well  held,  that  there  was  nothing  left  for  that  part 
of  the  section  which  directed  the  payment  of  the  excess  into  the  treasury  to 
operate  upon,  except  the  sums  received  from  rent  and  storage.  Conclusion  of 
the  court,  therefore,  was,  and  it  was  a  unanimous  conclusion,  that  collectors 
might,  if  the  office  earned  so  much,  retain  to  their  own  use,  as  an  addition  to 
the  compensation  allowed  to  them  by  previous  lawTs,  the  sum  of  $2,000  per  an- 
num for  rent  and  storage,  but  that  all  excess  beyond  that  sum  must  be  paid 
into  the  treasury  as  public  money. 

II.  1.  None  of  these  principles  are  controverted  by  the  plaintiffs,  nor  do 
they  contend  that  the  fifth  section  of  that  act  has  been  repealed.  Storehouses 
used  for  the  storing  of  imported  merchandise  were  such,  at  that  date,  as  were 
owned  by  the  United  States,  and  such  as  were  leased  by  the  collectors  under 
the  direction  of  the  treasury  department.  Imported  merchandise  might,  in 
certain  cases,  be  stored  for  a  limited  time  without  the  payment  of  duties,  un- 
less sooner  withdrawn  for  consumption.  Where  the  entry  of  merchandise 
was  incomplete,  the  fifty-second  section  of  the  act  of  the  28th  of  February, 
1799,  required  that  the  importation  should  be  conveyed  to  some  warehouse  or 
storehouse  to  be  designated  by  the  collector,  there  to  remain,  with  due  and 
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reasonable  care,  at  the  expense  and  risk  of  the  owner  or  consignee,  under  the 
care  of  some  proper  officer,  until  the  invoice  was  exhibited  and  the  value  was 
ascertained  by  appraisement. 

2.  Goods  damaged  during  the  voyage  were  also  required  to  be  deposited  in 
some  warehouse  or  storehouse  to  be  designated  by  the  collector,  in  the  same 
manner  and  subject  to  the  same  conditions  as  where  the  entry  of  the  goods 
was  incomplete,  to  be  kept  until  the  extent  of  the  damage  could  be  ascer- 
tained in  the  same  way.     1  Stat,  at  Large,  §  52,  p.  665. 

3.  Persons  importing  teas  also  might  pay  or  secure  the  duties  before  a  per- 
mit was  granted  for  landing  the  same,  on  the  same  terms  as  prescribed  in 
respec*  to  other  imported  merchandise,  or  they  might,  at  their  option,  give 
bond,  without  security,  to  the  collector  of  the  district  for  the  payment  of 
the  duties  in  two  years  from  the  date  of  such  bond;  but  the  teas  so  imported, 
in  that  event,  are  required  to*be  deposited,  at  the  expense  and  risk  of  the  im- 
porter, in  one  or  more  storehouses  to  be  agreed  upon  between  the  importer 
and  the  revenue  officer  of  the  port.     1  Stat,  at  Large,  §  62,  p.  673. 

4.  Wines  and  distilled  spirits  might  also,  under  the  act  of  the  20th  of  April, 
1818,  be  warehoused  "in  such  public  or  other  storehouses"  as  might  be  agreed 
upon  between  the  importer  and  surveyor,  or  other  public  officer  of  the  reve- 
nue where  the  wines  or  other  distilled  spirits  were  landed.  3  Stat,  at  Large, 
469. 

Whether  deposited  in  the  public  or  "  other  storehouses,"  under  either  of 
those  acts  the  goods  imported  were  to  be  kept  under  the  joint  locks  of  the  im- 
porter and  inspector  of  the  revenue,  and  no  delivery  of  the  same  could  be 
made  unless  the  duties  were  first  paid  or  secured,  nor  without  a  permit,  in 
writing,  under  the  hand  of  the  collector  and  naval  officer  of  the  port  1  Stat, 
at  Large,  674;  3  id.,  469. 

Custody  and  control  were  the  same,  whether  merchandise  was  deposited  in 
the  public  or  other  storehouse;  and,  whether  in  the  one  or  the  other,  the  ex- 
penses of  safe-keeping  were  to  be  paid  by  the  importer,  owner  or  consignee. 
Importer  and  the  proper  revenue  officer  might  agree  upon  a  store  as  the 
place  of  deposit  other  than  those  few  warehouses  then  owned  by  the  United 
States;  but  when  the  locks  of  the  inspector  and  of  the  importer  were  affixed 
to  the  doors  of  the  same,  as  required  by  law,  and  the  merchandise  as  imported 
was  deposited  therein,  under  the  control  of  the  collector,  it  became  a  public 
storehouse  for  the  purpose  of  securing  the  importation  until  the  duties  should 
be  paid  or  secured,  and  the  same  should  be  withdrawn  by  authority  of  law. 

5.  Provision  was  also  made  in  the  sixth  section  of  the  act  of  the  14th  of 
July,  1832,  that  imported  wool  and  the  manufactures  of  wool  might,  at  the 
option  of  the  importer,  be  placed  in  the  public  stores,  under  bond,  at  the  risk 
of  the  importer,  subject  to  the  payment  of  t/ie  custvma'ry  storage  and  charges, 
and  to  the  payment  of  interest  at  the  rate  of  six  per  cent,  per  annum  while  so 
stored.    4  Stat,  at  Large,  591. 

Effect  of  that  law  was  to  diminish  the  compensation  of  collectors,  as  it  made 
large  additions  to  the  free  list,  and  to  increase  the  demand  for  storehouses 
for  public  use,  as  it  authorized  the  warehousing  of  a  large  class  of  importations 
never  before  entitled  to  those  privileges. 

Resort  was  had  by  congress  to  additional  compensation  acts,  passed  an- 
nually for  the  period  of  eight  years,  to  remedy  the  first  difficulty,  and  the 
second  was  overcome  without  legislation,  by  storing  the  merchandise,  as  im- 
ported, at  the  expense  and  risk  of  the  importer,  in  storehouses  designated  by 
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the  collector,  or  in  such  as  were  agreed  upon  between  the  importer  and  the 
revenue  officer,  or  in  stores  owned  by  private  persons,  and  leased  for  that  pur- 
pose by  the  collector  for  limited  periods.  Commerce  and  trade  revived,  and 
the  practice  of  leasing  such  storehouses  at  certain  ports  became  general,  and 
"the  customary  storage  "  collected  from  the  importers  at  such  offices  greatly 
exceeded  the  amount  paid  as  rent  to  the  owner  of  the  stores;  and,  as  there 
was  no  law  of  congress  requiring  collectors  to  account  for  the  excess,  it  was 
retained  to  their  own  use,  and  at  some  ports  swelled  their  receipts  beyond  the 
standard  of  a  reasonable  compensation. 

III.  1.  Such  was  the  state  of  affairs  in  this  behalf  when  congress  passed  the 
act  of  the  3d  of  March,  1841,  to  which  reference  has  already  been  made.  Ex- 
press provision  of  that  act  was,  that  no  collector  shall  on  any  pretense  what- 
soever, hereafter  receive,  hold,  or  retain  for  himself,  in  the  aggregate,  more 
than  $6,000  per  year,  including  all  commissions  for  duties  and  all  fees  for 
storage,  or  fees  or  emoluments,  or  any  other  commissions  of  salaries  which  are 
allowed  and  limited  by  law.  Collectors  were  required  by  the  second  section 
of  the  act  of  the  2d  of  March,  1799,  called  the  compensation  act,  to  keep  ac- 
curate accounts  of  all  fees  and  official  emoluments  by  them  received,  and  to 
transmit  the  same  to  the  comptroller  of  the  treasury;  but  they  were  allowed 
to  retain  to  their  own  use  the  whole  amount  of  emoluments  derived  from 
those  sources.     1  Stat,  at  Large,  708. 

2.  Maximum  rate  of  compensation  was  first  prescrib?d  by  the  act  of  the 
80th  of  April,  1802,  and  the  provision  was,  that  whenever  the  annual  emolu- 
ments of  any  collector,  after  deducting  the  expenditures  incident  to  the  office, 
shall  amount  to  more  than  $5,000,  he  shall  account  for  the  surplus,  and  pay 
the  same  into  the  treasury.     2  Stat,  at  Large,  172. 

Districts  for  the  collection  of  the  customs  were,  by  the  act  of  the  7th  of 
May,  1822,  divided  into  two  classes,  usually  denominated  the  enumerated  and 
the  non-enumerated  ports,  and  the  maximum  rate  of  compensation  to  collect- 
ors was  diminished.  Emoluments  of  collectors  for  the  seven  enumerated  ports 
might  reach,  under  the  provisions  of  that  act,  the  sum  of  $1,000,  but  could  not 
exce3d  that  amount  under  any  circumstances. 

Annual  compensation  allowed  to  the  collectors  of  the  non-enumerated  ports, 
of  which  Portland  was  one,  might  amount  to  $3,000;  and  the  provision  in 
respect  to  both  classes  was,  that  the  excess,  after  deducting  the  expenses  inci- 
dent to  the  office,  should  be  paid  into  the  treasury  as  public  money.  3  Stat, 
at  Large,  693. 

3.  The  contest  in  Walker's  case  was,  whether  or  not  he  was  entitled,  as  the 
collector  of  a  non-enumerated  port,  to  an  annual  compensation  of  $6,000. 
He  claimed  that  he  was,  because,  as  he  insisted,  the  maximum  rate  of  com- 
pensation to  the  collectors  of  those  ports,  as  prescribed  by  the  act  of  the  7th 
of  May,  1822,  was  repealed,  and,  consequently,  that  he  was  entitled  to  $1,000 
under  the  ninth  section  of  that  act,  and  $2,000  from  the  receipts  of  his  office 
for  storage,  as  allowed  by  the  fifth  section  of  the  act  under  consideration. 
But  this  court  held  that  the  maximum  rate  prescribed  in  the  prior  law  allowed 
to  the  collectors  of  the  non-enumerated  ports  was  not  repealed,  but  was  in 
full  force  as  to  all  emoluments  of  collectors  prescribed  or  recognized  in  that 
act. 

Unanimous  conclusion  of  the  court,  therefore,  was  that  collectors  of  the  non- 
enumerated  ports  might  receive,  as  the  annual  compensation  for  their  services, 
the  sum  of  $3,000,  from  the  sources  of  emoluments  prescribed  and  recognized 
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in  that  act;  and,  in  addition  thereto,  might  retain  whatever  sums  camo  to  their 
hands  within  the  year  from  rent  and  storage,  provided  the  storage  did  not  ex- 
ceed $2,000.  Plaintiffs  concede  that  such  was  the  decision  of  this  court  in 
that  case,  and  they  do  not  deny  that  it  was  correct;  but  they  contend  that  it 
does  not  control  the  present  case,  because,  as  they  insist,  the  storage  received 
in  that  case  was  storage  in  stores  leased  to  the  government,  for  which  rents 
were  paid  beyond  the  rent  paid  by  the  collector. 

4.  Amount  retained  by  the  collector  in  this  case  accrued  and  was  received 
for  storage  of  imported  merchandise  in  bonded  warehouses;  and  the  plaintiffs 
contend  that  bonded  warehouses  are  not  public  storehouses  within  the  mean- 
ing of  that  act.  They  are  mistaken,  however,  in  supposing  that  the  amount 
retained  by  the  collector  in  that  case  was  wholly  received  for  storage  of  goods 
stored  in  the  public  storehouses  for.  which  rents  were  received  beyond  the 
rent  paid  by  the  collector.  On  the  contrary,  the  bond  of  the  collector  in  that 
suit  was  dated  the  7th  of  September,  1850,  more  than  four  years  after  the  act 
of  the  0th  of  August,  1846,  establishing  the  warehouse  system,  was  passed. 

Date  of  the  writ  in  that  case  was  the  21st  day  of  November,  1856,  more 
than  seven  years  after  the  treasury  regulations  of  the  17th  of  February,  1849, 
making  provision  for  bonded  warehoas33,  were  adopted  and  promulgated. 

IV.  1.  Importations  of  every  kind  might  be  entered  for  warehousing  under 
the  first  section  of  the  act  establishing  the  warehouse  system,  and  when  so 
entered  the  requirement  was  that  the  goods  "  shall  ba  taken  possession  of  by 
;he  collector"  and  be  deposited  in  "the  public  stores  or  other  stores,"  to  be 
agreed  on  by  the  collector  and  the  importer,  owner  or  consignee.  Public 
stores,  as  well  as  the  "  other  stores,"  are  required  to  be  under  the  joint  locks  of 
the  importer  and  the  proper  revenue  officer,  as  provided  in  the  act  respecting 
the  deposit  of  wines  and  distilled  spirits,  and  the  "  other  stores,"  as  well  as  the 
public  stores,  so  called,  are  expressly  recognized  in  the  same  section  as  public 
storehouses,  because  it  is  there  provided  that  if  the  goods  so  deposited  shall  re- 
main "in  public  store  beyond  one  year,  without  payment  of  the  duties  and 
charges  thereon,  then  the  goods  "  shall  be  appraised  and  sold  by  the  collector 
at  public  auction.     9  Stat,  at  Large,  53. 

Such  goods  are  not  only  required  to  go  into  the  possession  of  the  collector, 
and  be  thus  deposited  under  his  control,  but  they  are  also  required  to  be  kept 
by  hiin  in  the  place  of  deposit,  at  the  charge  and  risk  of  the  importer, 
owner  or  consignee.  Every  provision  of  the  section  assumes  that  the  goods, 
whether  deposited  in  the  public  stores  or  the  other  stores  therein  mentioned, 
are  in  the  possession  and  under  the  control  of  the  collector,  and  they  cannot  be 
withdrawn  for  consumption  without  paying  the  duties,  nor  for  transportation 
or  exportation  without  paying  the  appropriate  expenses. 

2.  Authority  to  make  rules  and  regulations  was  conferred  upon  the  secre- 
tary of  the  treasury  by  the  fifth  section  of  that  act.  Pursuant  to  that  au- 
thority, he  promulgated  the  regulations  of  the  17th  of  February,  1849,  and  from 
that  time  it  was  the  policy  of  the  department  to  discontinue  leased  stores  as  far 
as  possible,  and  substitute  bonded  warehouses  in  their  place.  Bonded  ware- 
houses, under  those  regulations,  were  divided  into  three  classes: 

Fir*L  Public  stores  and  stores  leased  by  the  department  prior  to  the  date  of 
the  regulations. 

Second.  Stores  in  the  possession  and  sole  occupancy  of  the  importer,  and 
placed  under  a  customs  lock  and  that  of  the  importer,  to  be  used  only  for  the 
purpose  of  storing  his  own  importations.     Such  importers  furnished  their  own 
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stores,  and,  of  course,  paid  no  rent,  but  they  were  required,  as  importers,  to 
pay  a  sum  equivalent  to  the  salary  of  an  inspector,  or  half-storage  to  the  col- 
lector. 

Third.  Stores  in  the  occupation  of  persons  desirous  of  engaging  in  the  busi- 
ness of  storing  dutiable  merchandise.  Importers  storing  goods  in  such  stores 
paid  rent  to  the  owner,  but  they  also  were  required  to  pay  a  sum  equivalent  to 
the  salary  of  an  inspector,  or  half-storage  to  the  collector,  as  in  the  other 
class  of  stores. 

Both  of  those  classes  are  called  private  bonded  warehouses,  because  they 
were  the  property  of  their  owners,  and  were  not  formally  leased  to  the  United 
States;  but  no  store  could  be  constituted  such  a  warehouse  unless  it  was  a 
first-class  fire-proof  store,  according  to  the  classification  of  insurance  offices, 
and  was  first  proved  to  be  such  to  the  satisfaction  of  th»  secretary  of  the 
treasury,  and  was  by  him  authorized  to  he  used  for  the  storage  of  dutiable 
merchandise.  Until  so  selected  by  the  secretary  of  the  treasury,  and  the 
bond  given  by  the  owner  as  required,  no  store  of  a  private  owner  could  be 
used  for  the  storing  of  dutiable  importations ;  and  when  so  selected  and  bonded, 
and  placed  under  the  customs  locks,  the  store  was  under  the  control  of  the  col- 
lector, and  was  as  much  a  public  storehouse  as  one  owned  or  formally  leased 
by  the  United  States.  Clark  v.  Peaslee,  Massachusetts  District,  October  Term, 
1862;  Treas.  Cir.  and  Dec.  by  Ogden,  p.  118. 

3.  Same  regulations  provide  that  all  monejTs  received  by  collectors  from 
owners  or  occupants  of  private  bonded  stores  in  payment  for  half-storage,  or  for 
the  attendance  of  an  inspector  at  the  premises,  will  be  accounted  for  as  receipts 
for  storage  in  their  accounts  with  the  department.  Evidence  is  not  wanting  to 
show  that  the  department  has  constantly  recognized  the  subsisting  operation 
of  the  provision  under  consideration  in  relation  to  storage.  Throughout  the 
period  since  its  passage  the  department  has  required  collectors  to  include  the 
sums  received  from  storage  in  their  quarterly  accounts,  and  if  the  provision  is 
in  forpe  for  that  purpose,  it  is  difficult  to  see  why  it  is  not  also  in  force  as  au- 
thorizing the  allowance  to  collectors. 

Express  recognition  of  its  subsisting  operation  is  also  found  in  one  of  the  ad- 
judications of  the  department,  in  which  it  was  decided  that  where  u goods  are 
stored  under  bond  in  a  private  store  the  importer  shall  either  make  monthly 
payment  of  a  sum  equivalent  to  the  pay  of  an  inspector  placed  in  charge  of 
the  same,  or  one-half  the  amount  which  would  accrue  as  storage  on  the  goods  so 
stored  if  placed  in  public  store."     Cir.  No.  4,  1857. 

Implied  recognition  of  the  rule,  as  here  laid  down,  is  found  in  the  daily 
transactions  of  the  department  with  the  collectors  of  the  seven  enumerated 
ports.  They  are  not  only  required  to  return  all  sums  received  as  storage, 
but  they  are  allowed  $6,000  per  annum  as  compensation  for  their  services, 
which  is  exactly  $2,000  beyond  what  they  are  entitled  to  receive,  unless  the 
latter  sum  can  properly  be  allowed  from  the  amount  which  annually  accrues, 
and  is  collected  and  returned  by  them  as  storage. 

4.  Direct  decision  of  this  court  in  the  case  of  Walker  was  that  they  were  not 
entitled  to  but  $4,000  under  previous  laws,  and  there  has  been  no  legislation 
upon  the  subject  since  that  time,  except  that  the  fortieth  section  of  the  act  of 
the  ISth  of  July,  1866,  provided  that  all  moneys  received  by  collectors  for  the 
custody  of  goods,  wares  and  merchandise  in  bonded  warehouses  shall  be 
accounted  for  as  storage,  under  the  provisions  of  the  act  which  is  the  founda- 
tion of  the  collector's  claim  in  this  case. 
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Sums  received  for  storage  not  exceeding  $2,000  in  any  one  year,  if  duly 
included  in  tbeir  quarterly  accounts,  are  as  much  due  to  the  collectors  of  the 
non-enumerated  ports  as  to  the  incumbents  of  the  larger  offices,  and  their  right 
to  the  same  rests  on  the  same  foundation.  Purpose  of  the  act  establishing  the 
warehouse  system,  and  of  the  regulations  which  followed  that  enactment,  was 
to  discontinue  leased  stores,  and  to  substitute  bonded  warehouses  in  their  place, 
and  the  leases  of  such  stores  were  accordingly  required  to  be  canceled,  by 
the  subsequent  act  extending  the  system,  at  the  shortest  period  of  their  termi- 
nation, and  the  making  of  new  leases  was  expressly  forbidden  at  ports  where 
there  were  private  bonded  warehouses.     10  Stat,  at  Large,  272. 

5„  Necessity  has  always  existed,  since  the  treasury  department  was  estab- 
lished, for  more  storehouses  for  the  deposit  and  safe-keeping  of  imported  mer- 
chandise than  the  government  owned,  and  it  cannot  be  doubted  that  all  such 
as  have  been  placed  under  the  control  of  the  collectors,  and  put  under  the  cus- 
toms locks,  and  used  for  that  purpose  in  conformity  to  law  and  the  regulations 
of  the  treasury  department,  were,  during  the  period  they  were  so  controlled, 
used  and  occupied,  public  storehouses  within  the  meaning  of  the  provision 
requiring  collectors  to  include  receipts  for  storage  in  their  quarterly  accounts, 
and  allowing  them  to  retain  out  of  the  same  a  sum  not  exceeding  $2,000  in  any 
one  year. 

Judgment  affirmed,  (a) 

UNITED  STATES  v.  COLLIER. 
(Circuit  Court  for  New  York :  3  Blatchford,  835-855.    1855.) 

Statement  op  Facts. — This  was  an  action  against  the  collector  of  revenue 
for  Upper  California  on  his  official  bond.  The  defense  was  the  general  issue, 
with  notice  of  set-offs  exceeding  the  amount  demanded,  the  set-offs  being  cred- 
its which  had  been  disallowed  by  the  treasury  department.  There  was  a 
special  verdict,  and  the  case  came  on  to  be  heard  on  it  and  the  evidence  and 
various  exceptions.    Further  facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Betts,  J. 

We  do  not  consider  it  necessary  to  go  out  of  or  beyond  the  facts  found  by 
the  special  verdict  and  the  documents  adopted  by  it  in  stating  the  reasons  for 
our  judgment  in  this  case. 

The  jury  find  that  the  treasury  department  made  up  and  stated  the  account 
of  the  defendant  five  several  times,  to  wit:  on  the  7th  of  June,  1851,  in  which 
they  claimed  a  balance  of  $791,065.31;  on  the  24th  of  September,  1851,  in 
which  they  claimed  a  balace  of  $789,925.35;  on  the  26th  of  December,  1851, 
in  which  they  claimed  a  balance  of  $750,933.80;  on  the  7th  of  March,  1853, 
in  which  the  commissioner  of  customs  made  up  the  balance  at  $216,712.43, 
and  the  auditor  stated  it  at  $181,797;  and  fifthlj*,  on  the  22d  of  September, 
1853,  in  which  a  balance  was  claimed  against  the  defendant  of  $241,329.47. 
Each  of  those  five  several  balances,  as  thus  stated,  the  defendant,  by  letter 
from  the  treasury  department  accompanying  the  statement  of  account,  was 
required  to  pay  to  or  deposit  with  an  assistant  treasurer  of  the  United  States. 
The  account  of  September  22,  1853,  contained  no  credit  for  the  sum  of 
$118,546.05,  paid  on  the  16th  of  September,  1853.  ^ 

This  disaccord  in  the  treasury  statements  of  the  defendant's  account  does 
not  result  from  the  admission  or  rejection  of  items  on  the  exhibition  of  new 

(a)  Affirming  United  States  v.  Macdonald,*  2  Cliff.,  270. 
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evidence,  but  is  owing  chiefly  to  changes  in  the  principle  upon  which  charges 
and  credits  are  inserted  or  withdrawn  or  modified  on  the  various  reconsidera- 
tions of  those  statements.  We  shall,  therefore,  limit  pur  observations  to  tho 
particulars  charged  by  the  plaintiffs  and  objected  to  by  the  defendant,  or  sub- 
mitted and  claimed  by  him  and  disallowed  at  the  treasury  department,  with- 
out undertaking  to  readjust  the  account  and  determine  the  result.  That  will 
be  more  conveniently  and  accurately  done  at  the  department  when  it  is  pos- 
sessed of  our  decision. 

The  disputed  particulars  consist  substantially  of  five  items,  four  of  which 
take  the  form  of  claims  of  credit  on  the  part  of  the  defendant,  the  other  being 
a  direct  debit  charged  against  him  by  the  plaintiffs.  Still,  the  largest  item, 
and  that  which  has  been  the  main  subject  of  contestation  between  the  parties, 
is  of  a  compound  character.  It  relates  to  the  compensation  the  defendant  is 
entitled  to  receive,  and  is  brought  forward  in  a  double  aspect,  partly  by  the 
plaintiffs,  in  the  way  of  charges  against  the  defendant  for  official  fees  and 
commissions  received  and  retained  by  him  exceeding  a  certain  maximum,  and 
directty  by  the  defendant,  as  an  entire  credit  to  which  he  is  entitled. 

The  finding  of  the  jury  embracing  the  particulars  of  compensation  is,  that 
the  statement  made  up  at  the  treasury  department  on  the  7th  of  March,  1S53, 
gave  no  credit  to  the  defendant  for  his  compensation,  except  the  sum  of 
$1,745.56  for  salary,  and  no  credit  for  any  of  his  claims  for  commissions;  that 
he  officiated  as  collector  of  the  district  of  Upper  California,  from  the  3d  of 
April,  1849,  to  the  14th  of  January,  1851,  and  during  that  period  collected 
and  received  for  duties  on  imports  and  tonnage  $2,108,365;  that  of  that  sum 
he  received,  after  the  passage  of  the  joint  resolution  of  congress  of  February 
Mj  1850  (9  U.  S.  Stat,  at  Large,  560),  and  before  the  passage  of  the  act  of  Sep- 
tember 28,  1850  (9  id.,  508),  $1,027,719.33,  and,  after  the  passage  of  the  last 
mentioned  act,  $625,656.27;  that  the  defendant  was  credited  in  the  account  of 
September  22,  1853,  with  the  sum  of  $30,831.58,  as  a  commission  of  three  per 
oent.  on  the  sum  received  between  the  passage  of  the  said  joint  resolution 
and  of  the  said  act,  and  also  with  the  sum  of  $2,524.83,  for  his  salary,  at  the 
rate  of  $10,000  per  annum  after  September  28,  1850,  and,  on  account  of  his 
compensation  prior  to  February  14,  1850,  with  the  sum  of  $1,300;  that 
Neither  of  those  sums  had  been  previously  credited ;  and  that,  in  any  event* 
he  is  entitled  to  those  allowances,  in  the  account  to  be  stated  pursuant  to  the 
verdict.  The  jury  further  find  that,  previous  to  the  passage  of  the  said  joint 
resolution,  the  defendant  received,  as  emoluments  of  his  office  (exclusive  of 
the  commissions  aforesaid),  the  following  sums/to  wit:  Between  the  date  of 
his  entering  upon  said  office  and  the  passage  of  said  joint  resolution,  the  sum 
of  $4,500;  between  the  passage  of  said  joint  resolution  and  the  passage  of 
the  said  act  of  September  28, 1850,  the  sum  of  $11,250;  and  after  the  passage 
of  the  last  mentioned  act,  the  sum  of  $5,250.  And  the  United  States  claim 
that  the  defendant  is  bound  to  account  for  and  pay  over  to  the  United  States 
all  the  excess  of  the  emoluments  received  by  him  beyond  an  amount  sufficient 
to  make  his  maximum  compensation  $3,000  per  annum,  except  during  the 
period  between  the  passage  of  the  said  joint  resolution  and  of  the  said  act. 
The  special  verdict  also  declares,  that  inasmuch  as  the  allowances  or  disallow- 
ances of  the  items  in^dispute  between  the  parties  depend  upon  questions  of 
law  which  are  proper  to  be  submitted  to  and  decided  by  the  court,  it  is  agreed 
that  the  verdict  and  finding  of  the  jury  shall  be  entered  in  the  case  after  the 
decision  of  the  court,  and  conformably  to  such  decision.     The  defendant,  on 
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his  part,  claims  that  ho  should  be  credited,  on  his  compensation  account,  with 
a  fixed  salary,  at  the  rate  of  $1,500  per  annum,  during  the  whole  period  he 
served  in  the  office,  and  with  all  the  fees  and  commissions  allowed  by  law 
which  were  collected  by  him.  The  seeming  incongruity  in  the  special  verdict, 
in  finding  that,  in  any  event,  the  defendant  is  entitled  to  certain  specified  par- 
ticulars of  allowances,  and  yet  declaring  that  the  allowances  and  disallow- 
ances in  controversy  in  the  account  depend  upon  questions  of  law  which  are 
submitted  to  the  decision  of  the  court,  is  not,  in  our  judgment,  to  be  so  con- 
strued as  to  restrict  the  authority  of  the  court,  or  place  any  impediment  in  its 
way,  in  passing  upon  the  whole  subject-matter,  including  those  specified  items, 

§  445.  Construction  of  act  of  congress  of  March  3>  184$,  establishing  a  col- 
lection district  in  Upper  California. 

The  solution  of  the  point  in  question  depends  upon  the  true  meaning  and 
effect  of  the  act  of  congress  of  March  3,  1849,  entitled  "  An  act  to  extend  the 
revenue  laws  of  the  United  States  over  the  territory  and  waters  of  Upper 
California,  and  to  create  a  collection  district  therein."  9  U.  S.  Stat,  at  Large, 
400. 

The  treasury  department,  in  stating  the  defendant's  account,  have  consid- 
ered his  compensation  to  be  subject  to  the  limitations  of  the  tenth  section  of 
the  act  of  May  7,  1822  (3  U.  S.  Stat,  at  Large,  695),  by  which  it  is  provided, 
that  whenever  the  emoluments  of  any  collector  of  the  customs  (other  than 
those  particularly  excepted)  shall  exceed  $3,000,  after  deducting  therefrom  the 
necessary  expenses  incident  to  his  office  in  the  same  year,  the  excess  shall  be 
paid  into  the  treasury,  for  the  use  of  the  United  States.  The  defendant  claims 
that  the  compensation  allowed  to  him  by  the  act  of  March  3, 1849,  is  inde- 
pendent of  all  previous  limitation,  and  is  to  be  determined  conformably  to 
the  meaning  and  effect  of  that  act. 

It  is  enacted  by  that  law  (§  1)  that  the  revenue  laws  of  the  United  States 
be,  and  they  are  hereby,  extended  to  and  over  the  main  land  and  waters  of  all 
that  portion  of  territory  ceded  to  the  United  States,  heretofore  designated 
and  known  as  Upper  California;  that  (§  2)  all  the  ports,  harbors,  bays,  rivers 
and  waters  of  the  main  land  of  the  territory  of  Upper  California  shall  con- 
stitute a  collection  district,  by  the  name  of  Upper  California,  and  a  port  of 
entry  shall  be  and  is  hereby  established  for  said  district,  at  San  Francisco,  on 
the  bay  of  San  Francisco,  and  a  collector  of  customs  shall  be  appointed  by 
the  president  of  the  United  States,  by  and  with  the  advice  and  consent  of 
the  senate,  to  reside  at  said  port  of  entry ;  that  (§  3)  ports  of  delivery  shall  be 
established  in  the  collection  district  aforesaid,  at  San  Diego,  Monterey,  etc., 
and  the  collector  of  the  said  district  of  California  is  hereby  authorized  to  ap- 
point, with  the  approbation  of  the  secretary  of  the  treasury,  three  deputy 
collectors,  to  be  stationed  at  the  ports  of  delivery  aforesaid;  and  that  (§4) 
the  collector  of  said  district  shall  be  allowed  a  compensation  of  $1,500  per 
annum,  and  the  fees  and  commissions  allowed  by  law,  and  the  said  deputy 
collectors  shall  each  be  allowed  a  compensation  of  $1,000  per  annum,  and  the 
fees  and  commissions  allowed  by  law. 

If  the  defendant's  compensation  is  subject  to  limitation  by  any  antecedent 
statute,  we  perceive  no  legal  reason  why  the  act  of  May,  7,  1822,  should  be 
applied  to  the  case,  and  the  posterior  act  of  March  3,  1841  (5  U.  S.  Stat,  at 
Large,  432),  should  be  disregarded.  The  fifth  section  of  the  latter  act  provides 
that  no  collector  of  customs  "shall,  on  any  pretense  whatsoever,  hereafter 
receive,  hold,  or  retain  for  himself,  in  the  aggregate,  more  than  $6,000  per 
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year,  including  all  commissions  or  duties,  and  all  fees  for  storage,  or  fees,  or 
emoluments,  or  any  other  commissions,  or  salaries,  which  are  now  allowed 
and  limited  by  law."  It  is  manifest  that  collectors  whose  compensation  had 
been  restricted  by  the  prior  statute  to  §3,000  a  year,  would,  after  the  passage 
of  the  act  of  March  3, 1841,  be  relieved  from  that  limitation,  and  be  entitled 
to  retain  from  their  receipts  a  compensation  of  $6,000  annually;  and  the 
defendant  can  be  placed  in  a  no  more  disadvantageous  position  by  a  con- 
structive limitation  implied  under  the  act  of  March  3,  1849,  than  was  incident 
to  the  office  by  the  positive  provisions  of  law  in  force  when  that  act  went  into 
operation.  In  our  opinion,  therefore,  if  the  defendant  is  restrained  to  a 
specified  amount  of  compensation,  under  the  laws  in  force  when  the  act  of 
1849  was  enacted,  it  would  be  to  the  latter  and  larger  sum,  and  not  to  that 
first  appointed,  the  act  of  1841  being  the  latest  expression  of  the  legislative 
will  on  the  subject.  The  condition  in  which  the  defendant  is  placed  in  this 
respect  depends,  therefore,  upon  the  purport  and  scope  of  the  act  of  184:9; 
and  we  shall  proceed  to  state  concisely  our  views  of  its  true  construction 
and  effect. 

§  446.  Rule  for  construing  statutes.     Cases  cited. 

Generally,  a  statutory  enactment  controls  all  prior  usages  and  laws,  and 
establishes  the  rule  which  governs  the  subject-matter;  and  its  language  is  to 
be  understood  according  to  its  natural  and  ordinary  import.  1  Kent's  Comm., 
7th  ed.,  462,  463.  The  intention  which  forms  the  governing  principle  of  the 
law  is  to  be  extracted  from  the  entire  enactment  (Strode  v.  The  Stafford  Justices, 
1  Brock.,  162;  Appeals,  §§  1335-36);  and,  to  ascertain  the  legislative  will, 
courts  not  only  search  all  the  provisions  of  the  particular  statute,  but  may 
look  out  of  that  to  others  in  pari  materia,  or  of  a  similar  purport,  especially 
in  respect  to  revenue  laws,  which,  although  made  up  of  independent  enact- 
ments, are  regarded  as  one  system  (Wood  v.  The  United  States,  16  Pet.,  342, 
363),  in  which  the  construction  of  any  separate  act  may  be  aided  by  the  ex- 
amination of  other  parts  and  provisions  which  compose  the  system.  This  doc- 
trine is  in  furtherance  of  the  general  principle  that  the  statute  itself  must 
furnish,  primarily  and  es§entialljr,  the  indications  of  the  will  of  the  legisla- 
ture ;  and,  should  the  provisions  in  respect  to  the  compensation  of  the  collector 
be  found  to  be  obscure,  the  interpretation  most  favorable  to  him  should  be 
adopted.     United  States  v.  Morse,  3  Story,  87. 

The  act  of  March  3, 1849,  creates  new  offices  within  a  territory  first  brought 
by  that  statute  under  the  revenue  laws  of  the  United  States.  The  whole 
body  of  those  laws  is  extended  to  and  over  the  main  land  and  waters  of 
Upper  California.  We  do  not  consider  it  necessary,  in  the  examination  of 
this  case,  to  go  into  the  inquiry  whether  the  transfer  of  the  revenue  laws 
embraced  also  the  entire  legislation  of  congress  in  relation  to  agencies  and 
means  employed  or  authorized  for  the  purpose  of  collecting  revenue  from 
imports,  and  especially  in  relation  to  incidental  advantages  and  benefits 
allowed  to  revenue  officers;  for,  in  respect  to  the  point  in  hand,  the  fourth 
section  of  the  act  of  1849  recognizes,  as  a  part  of  the  laws  so  extended,  those 
which  relate  to  fees  and  commissions  to  collectors. 

§  44 7 •  Provisions  of  statutes  regulating  fees  of  collectors  of  revenue. 

The  provisions  appointing  fees  to  collectors  for  their  services  under  the  rev- 
enue laws  are  contained  in  the  thirty -fourth  section  of  the  act  of  February  IS, 
1793  (1  U.  S.  Stat,  at  Large,  316),  and  in  the  second  section  of  the  act  of 
March  2,  1799  (1  id.,  706).    The  particulars  and  amounts  of  the  fees  and  com- 
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missions  claimed  to  be  payable  under  those  laws  are  not  in  dispute  in  this 
action,  nor  is  it  disputed  that  the  defendant  has  retained  the  proper  sum  and 
is  entitled  to  credit  therefor,  provided  the  act  of  1849  bestows  them  upon  him 
without  limitation.  The  question  of  restriction  or  qualification  is  the  one  in 
controversy  between  the  parties.  In  that  view  the  fourth  section  of  the  act 
of  1849  is  to  be  read  as  if  the  fees  and  commissions  enumerated  by  the  acts  of 
1793  and  1799  had  been  repeated  in  terms  in  that  section ;  and  the  grant 
of  compensation  would  then  be  direct  and  positive,  both  of  the  fixed  sum  of 
$1,500  per  annum  and  of  those  specific  fees  and  commissions.  The  general 
reference  is  equivalent  to  and  of  the  same  effect  as  the  reiteration  of  the  par- 
ticulars, that  being  certain  in  law  which  may  be  reduced  to  a  certainty;  and, 
the  tariff  of  fees  and  commissions  being  fixed,  the  collection  of  them  would 
render  this  branch  of  compensation  equally  determinate  with  the  other. 

It  is  not  denied  that  the  act  of  1849  means  that  the  defendant  shall  take, 
as  his  own  property,  the  fees  and  commissions  allowed  by  law.  It  is  not 
directed  that  they  shall  be  applied  in  satisfaction  of  his  salary.  The  act  guar- 
anties the  salary,  with  the  possible  implication  that,  if  it  is  not  obtained  from 
other  means  in  his  hands,  it  will  be  paid  him  by  the  treasury.  The  question 
raised  is,  whether  such  direct  devotement  of  fees  and  commissions  is  charged 
with  the  condition  applied  to  antecedent  grants  of  compensation  to  collectors, 
that  salary  and  perquisites  conjointly  shall  not  exceed  $6,000  per  year.  That 
limitation  is  supposed  to  be  imparted  by  extending  the  revenue  laws  to  Cali- 
fornia. We  do  not  enter  into  that  discussion ;  for,  if  such  restriction  might 
be  implied,  in  the  absence  of  any  expression  of  the  intent  of  congress,  we 
think  that  the  language  of  the  fourth  section  of  the  act,  establishing  the  com- 
pensation, indicates  plainly  that  no  limitation  was  meant  to  be  applied  in  this 
case. 

§  448.  Unless  otherwise  expressed  the  fees  of  collectors  of  customs  are  in  addi- 
tion to  their  salaries. 

The  act  creates  Upper  California  a  collection  district,  and  establishes  a  port 
of  entry  at  San  Francisco.  It  Tilso  establishes  three  other  ports  of  delivery, 
and  authorizes  the  appointment  of  a  deputy  collector  to  be  stationed  at  each. 
It  then  declares  that  the  collector  of  said  district  shall  be  allowed  a  compensa- 
tion of  $1,500  per  annum  and  the  fees  and  commissions  allowed  by  law,  and 
that  the  said  deputy  collectors  shall  each  be  allowed  a  compensation  of  §1,000 
per  annum  and  the  fees  and  commissions  allowed  by  law.  The  same  language 
is  used  in  each  of  these  paragraphs,  and  they  are  reasonably  to  be  supposed 
to  have  been  employed  in  a  common  sense.  There  is  certainly  no  ground  for 
an  inference  that  congress  designed  to  make  a  provision  for  the  deputy  col- 
lectors more  advantageous  to  them  than  that  applicable  to  the  collector.  The 
grant  to  them  is  not  only  affirmative  and  positive,  but  was  an  original  one — . 
that  class  of  officers  not  being  entitled,  under  the  then  existing  revenue  laws, 
to  fees  or  commissions,  or  coming  within  the  restrictive  clauses  of  the  acts  of 
1822  and  1841.  The  enactment  must,  accordingly,  be  understood  as  confer- 
ring on  them  absolutely,  in  addition  to  their  salaries,  the  fees  and  commissions 
they  collect  as  making  up  their  compensation,  irrespective  of  whether  the  total 
produced  be  $6,000,  or  ten  times  that  amount.  The  latter  clause  of  the  section 
thus  manifesting  plainly  the  purpose  of  congress  to  give  to  deputy  collectors 
their  salaries,  together  with  all  fees  and  commissions,  the  same  expressions 
used  simultaneously  in  defining  the  compensation  of  the  collector  must  carry 
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the  same  signification,  unless  restrained  or  extended  by  other  language  in  the 
act.     The  United  States  v.  Freeman,  3  How.,  556. 

This  construction  deduced  from  the  natural  force  of  the  enactment  may  be 
considered  as  being  corroborated  by  the  particulars  contained  in  the  case, 
showing  the  facts  and  circumstances  which  led  to  and  surrounded  the  passage 
of  the  act.  Documents  were  laid  before  congress  showing  the  exorbitant  ex- 
penses to  which  the  officers  in  charge  of  the  revenue  service  in  California 
would  be  subjected,  and  the  necessity  of  immediate  legislation  extending  the 
revenue  laws  to  that  territory.  Executive  Documents,  30th  Congress,  Second 
Session.  Ineffectual  efforts  had  been  made  by  congress  to  organize  the  terri- 
tory, and,  at  the  close  of  the  session,  the  act  in  question  was  pressed  to  its 
passage  at  the  last  hour  of  that  congress  as  being  of  urgent  emergency,  and 
was  framed  in  general  terms  to  avoid  the  hazard  of  specific  enactments  and 
amendments.  House  Journal,  30th  Congress,  Second  Session,  p.  514;  Senate 
Journal,  id.,  p.  338;  Congressional  Globe,  id.,  pp.  691,  692.  The  act  was  adopted 
only  as  a  provisional  measure,  to  be  displaced  at  the  next  session  by  one  adapted 
to  the  state  of  the  country  and  its  commercial  business.  No  evidence  was- 
furnished  at  the  time  showing  the  extent  of  income  to  be  expected  from  that 
collection  district,  or  that  all  the  fees  and  commissions  received  by  the  col- 
lector would  afford  him  an  unreasonable  compensation;  and  it  is  fair  presump- 
tion that  congress  intended,  in  leaving  the  collector  to  the  chance  of  receiving 
no  more  than  $1,500  a  year,  to  give  him  the  advantage  of  the  contingency  of 
the  whole  emolument  of  fees  and  commissions  which  might  be  collected. 

This  presumption  is  justified  by  contemporaneous,  antecedent  and  subse- 
quent enactments  on  the  same  subject-matter,  in  which  congress  has  cautiously 
avoided,  by  positive  provisions,  leaving  the  subject  of  compensation  open  to 
hypothetical  augmentations  or  diminutions.  In  acts  approved  the  same  day 
with  the  one  in  question,  congress  excludes,  by  explicit  language,  all  implica- 
tion on  the  subject  of  compensation,  and  signifies  its  design  to  make  the 
limitation  in  plain  words,  when  one  is  to  accompany  the  grant  of  pay.  In  the 
second  section  of  the  "  act  to  establish  the  collection  district  of  Brazos  de 
Santiago,  and  for  other  purposes,"  approved  March  3,  1849  (9  U.  S.  Stat,  at 
Large,  409),  it  is  provided  that  the  collector  shall  be  entitled  to  a  salary  not 
exceeding  $1,750  per  annmn,  including  in  that  sum  the  fees  allowed  by  law, 
and  that  the  amount  he  shall  collect  in  any  one  year  for  fees  exceeding  the 
sum  of  $1,750,  shall  be  accounted  for  and  paid  into  the  treasury  of  the  United 
States.  And  in  relation  to  the  deputy  collector,  it  is  provided  by  the  sixth 
section  of  the  same  act  (id.,  410),  "  that  the  compensation  of  the  said  deputy 
collector  shall  be  the  usual  fees  of  office,  and  nothing  more."  So  in  the  second 
section  of  the  act  declaring  Fort  Covington  in  the  state  of  New  York  a  port 
of  delivery  and  authorizing  the  appointment  of  a  deputy  collector  to  reside  at 
Chesapeake  City,  in  the  state  of  Maryland,  approved  March  3, 1849  (id.,  414),  it 
is  provided  "  that  the  compensation  of  the  said  deputy  collector  shall  be  the  usual 
fees  of  office,  and  nothing  more."  The  omission  of  those  qualifications  in  the 
California  act  becomes  more  significant,  in  connection  with  the  fact  that  two 
of  the  last  cited  enactments  were  passed  in  the  senate  on  the  same  day  with 
the  act  in  question,  and  the  other  one  on  the  day  preceding.  Senate  Journal, 
30th  Congress,  Second  Session,  pp.  315,  327,  297,  305. 

The  presumption  referred  to  is  forcibly  strengthened  bj7  the  third  section  of 
the  act  of  September  28,  1850  (9  U.  S.  Stat,  at  Large,  509),  which  makes 
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applicable  to  the  collection  districts  in  California  the  provisions  of  law  in  rela- 
tion to  the  payment  of  expenses  incidental  to  the  collection  of  the  revenue 
from  customs,  existing  prior  to  the  act  of  March  3,  1849  (id.,  398),  entitled 
"An  act  requiring  all  moneys  receivable  from  customs  aud  from  all  otlur 
sources  to  be  paid  immediately  into  the  treasury,  without  abatement  or  reduc- 
tion, and  for  other  purposes."  This  manifestly  imports  that  congress  did  not 
consider  the  mere  extension  of  the  revenue  laws  to  California  as  carrying  with 
it  the  restrictions  or  direct  ons  of  the  prior  act  of  March  3,  1849;  for  it  would 
be  supererogatory  and  tautological  to  re-enact  a  provision  already  in  force. 
And  that  such  was  the  judgment  of  congress  is  also  inferable  from  the  fact 
that  the  act  of  September  28,  1850,  does  not  renew  the  extension  of  the  rev- 
enue laws  to  the  state,  but  they  are  treated  as  in  force  there  by  virtue  of  the 
act  of  1849  making  that  extension. 

So,  also,  in  acts  passed  prior  to  1849,  it  seems  to  have  been  assumed  that  an 
appointment  of  salary  or  fees,  or  of  the  two  together,  to  revenue  officers, 
would  operate  without  limitation  of  amount,  unless  restricted  by  the  express 
language  of  the  enactment,  notwithstanding  the  existing  acts  of  1822  and 
1841;  and  accordingly,  congress,  in  repeated  instances,  declared  such  limita- 
tion in  positive  terms. 

The  second  section  of  the  act  to  establish  a  port  of  entry  at  Saluria  and  for 
other  purposes,  approved  March  3,  1847  (9  (J.  S.  Stat,  at  Large,  182),  gives  to 
the  collector  of  Saluria  a  salary  not  exceeding  $1,250,  including  in  that  sum 
the  fees  allowed  by  law,  and  requires  the  excess  collected  above  that  sum  to 
be  accounted  for  and  paid  into  the  treasury.  The  third  section  appoints  spe- 
cific salaries  to  several  surveyors;  and  to  the  deputy  collector  at  Aransas,  the 
legal  fees  on  the  business  he  may  transact,  and  no  more.  The  fifth  section 
gives  to  the  collector  at  Galveston  a  salary  not  exceeding  $1,750,  including  in 
that  sum  the  fees  allowed  by  law,  and  directs  the  amount  of  fees  collected 
exceeding  that  sum  to  be  paid  into  the  treasury. 

This  series  of  legislative  acts  appears  to  us  to  be  a  plain  recognition  by  con- 
gress of  the  principle  that  every  appointment  of  compensation  to  revenue 
officers  will  have  effect  according  to  the  terms  of  the  enactment;  and  that 
limitations  or  restrictions  as  to  amount  are  not  to  be  presumed,  but  on  the 
contrary,  to  take  effect,  must  be  expressed  in  direct  terms,  or  be  connected 
with  the  grant  by  necessary  implication. 

We  think,  also,  that  the  act  subsequently  passed  creating  additional  collec- 
tion districts  in  California,  approved  September  28, 1S50  (9  U.  S.  Stat,  at  Large, 
508),  rests  upon  the  assumption  that,  to  restrain  the  right  of  the  collector  of 
that  district  to  retain  all  the  fees  and  commissions  collected  by  him,  there 
must  be  a  different  disposition  of  those  emoluments  by  positive  law.  The  sec- 
ond section  gives  to  the  collector  and  other  officers  resident  at  San  Francisco, 
salaries  not  exceeding  a  specified  sum ;  and  to  the  other  collectors  in  the  state 
definite  salaries,  with  an  additional  maximum  compensation  of  $2,000  each, 
should  their  official  emoluments  and  fees  provided  by  existing  laws  amount  to 
that  sum.  The  sixth  section  gives  the  collector  of  Mackinac  a  salary,  together 
with  such  commissions  and  fees  as  are  authorized  by  existing  laws.  The  eighth 
section  provides  a  salary  to  the  collector  of  Minnesota,  with  the  declaration 
that  he  shall  not  receive  any  other  compensation  whatever,  in  the  shape  of 
extra  allowance  or  fees  of  any  description  whatever. 

So,  also,  the  provisions  of  the  act  to  create  additional  collection  districts  in 
the  territory  of  Oregon,  approved  February  14, 1851  (9  U.  S.  Stat,  at  Large, 
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566),  are  drawn  up  in  view  of  the  same  import  of  a  general  grant  of  fees. 
The  second  section  /grants  to  various  collectors  $1,000  each  per  annum,  with 
an  additional  maximum  compensation  of  $2,000  each  per  annum,  should  their 
emoluments  and  fees  provided  by  existing  laws  amount  to  that  sum;  and  al- 
lows to  various  surveyors,  in  addition  to  the  fees  authorized  by  existing  laws, 
a  compensation  of  $1,000  each  per  annum.  The  third  section  directs  the  ap- 
pointment of  several  surveyors,  whose  compensations,  in  addition  to  the  fees 
authorized  by  existing  laws,  shall  not  exceed  $1,000  each  per  annum. 

This  course  of  enactments  at  periods  before,  and  after,  and  concurrently  with 
the  act  in  question,  denotes,  in  our  judgment,  that  congress  contemplated  that 
a  grant  of  fees,  emoluments  or  commissions  in  positive  terms  was  free  from 
the  limitations  and  restrictions  of  the  acts  of  1822  and  1841,  unless  brought 
within  those  qualifications  by  other  plain  provisions  in  the  law.  We  also 
think  that  the  joint  resolution  of  congress  adopted  February  14,  1850  (9  U.  S. 
Stat,  at  Large,  560),  if  it  has  a  bearing  upon  this  case,  is  declaratory  of  the 
understanding  of  congress  that  the  act  of  March  3,  1849,  would  be  executed 
in  that  sense  at  the  treasury. 

§  44  th  Hide  as  to  implied  repeal  of  statute  by  subsequent  statute. 

The  act  of  March  3, 1849,  being  the  last  statute  applicable  to  the  case  of  the 
defendant,  we  consider  it  to  be  the  expression  of  the  legislative  will  as  to  the 
amount  and  mode  of  the  defendant's  compensation  in  that  service,  and  are  of 
opinion  that  it  is  to  be  carried  into  effect  conformably  with  its  terms. 

It  is  insisted,  for  the  plaintiffs,  that  that  act  was  superseded  by  the  act  of 
September  28,  1850,  and  that  the  defendant  can  claim  for  his  services  there- 
after, until  the  time  he  was  displaced  in  1851,  no  compensation  that  is  not  au- 
thorized by  the  last-mentioned  statute.  The  position  is  not  taken,  in  terms, 
that  the  prior  act  is  abrogated  by  the  later  one,  but  such  is  the  legal  import 
of  the  objection ;  and,  no  doubt,  on  general  principles,  the  last  enactment  goes 
into  immediate  operation  and  thus  annuls  and  repeals  all  preceding  ones  in- 
consistent with  it.  Matthews  v.  Zane,  7  Wheat.,  164;  1  Kent's  Comm.,  7th 
ed.,  455. 

It  might,  perhaps,  be  an  open  question,  as  respects  third  persons,  whether 
the  defendant  could  perform  any  official  acts  after  the  passage  of  the  last- 
mentioned  act  or  maintain  a  claim  at  law  for  his  compensation.  But  we  do 
not  think  that  the  plaintiffs  in  this  action  can  avail  theinselves  of  that  objec- 
tion ;  and  we  are  not  called  upon  to  consider  what  effect  that  act  may  have 
upon  the  rights  of  other  parties  than  the  United  States  in  their  claims  upon 
or  dealings  with  the  defendant.  The  plaintiffs,  in  adjusting  his  accounts  at 
the  treasury  and  also  in  this  action,  proceed  upon  the  assumption  that  he  was 
clothed  with  the  authority  and  responsibility  of  collector  in  respect  to  the 
government,  so  long  as  he  continued  to  act  in  that  capacity,  without  notice 
that  his  authority  was  rescinded.  In  exacting  from  him,  up  to  that  period, 
the  services  and  responsibilities  of  collector,  under  the  law  authorizing  his  ap- 
pointment, the  plaintiffs  must  be  held  chargeable  to  him  for  all  the  rights  and 
recompenses  secured  to  him  by  that  law  until  he  became  apprised  that  his 
powers  had  ceased.  The  plaintiffs,  by  adopting  the  acts  of  the  defendant  be- 
tween September  28,  1850,  and  January  14,  1851,  as  official  and  as  within  his 
legal  competency,  have  sanctioned  them  and  rendered  them  valid,  in  so  far  as 
the  claims  arising  therefrom  in  favor  of  the  defendant  and  against  the  United 
States  are  concerned.  In  that  point  of  view  it  may  probably  be  deemed  that 
the  first  organization  of  the  collection  districts  in  California,  and  the  appoint- 
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ment  of  the  defendant  as  collector,  remained  in  force  until  the  act  of  Septem- 
ber 28,  1850,  was  put  into  execution.  The  act  of  March  3,  1849,  extended  the 
revenue  laws  of  the  United  States  over  the  territory  of  Upper  California. 
The  object  and  effect  of  that  law  have  not  been  abrogated  or  suspended  by 
express  legislation ;  and  it  is  not  to  be  presumed  that  an  interregnum  in  the 
administration  of  it  was  contemplated  by  congress  in  the  enactment  of  the 
act  of  1850  —  otherwise  there  must  have  been  a  period  in  which  no  law  for 
the  imposition  and  collection  of  duties  in  that  territory  or  state  existed.  The 
reasonable  intendment  would  probably  be  that  the  existing  law  was  to  remain 
in  force  until  the  new  system  or  authority  was  put  into  operation  in  its  place; 
and,  in  our  opinion,  the  case  of  Cross  v.  Harrison,  16  How.,  164,  recognizes  and 
applies  a  like  principle  to  facts  essentially  analogous  to  that  feature  of  the  pres- 
ent case.  But,  whether  this  be  so  or  not,  we  think  that,  in  a  transaction 
between  the  government  and  the  collector,  touching  the  adjustment  of  his 
accounts,  the  plaintiffs,  by  continuing  an  account  with  him  as  an  officer  duly 
acting  under  the  law  of  1849,  have  ratified  those  acts,  and  are  concluded  from 
denying  his  claim  for  a  proper  compensation  therefor;  and  that  the  provisions 
of  that  act,  being  the  one  under  which  his  services  were  rendered,  afford  a 
certain  and  appropriate  measure  of  that  eompensation. 

It  is  to  be  observed  that  the  act  of  September  28,  1850,  makes  no  different 
provision  for  the  compensation  of  services  rendered  under  the  act  of  March  3, 
1849,  and  cannot,  accordingly,  be  construed  as  withdrawing  the  former  provis- 
ion, and  substituting  a  new  one  for  the  compensation  of  those  services.  If  it  be 
apposite  to  the  subject,  it  takes  away  all  allowances  in  that  respect*  for  it 
transmutes  the  single  collection  district  created  by  the  act  of  1849  into. six  dis- 
tricts, each  having  all  the  officers  and  authority  of  an  independent  collection 
district,  to  each  collector  in  which  is  appointed  a  specific  compensation.  There. 
is  no  language  in  the  act  of  1850  indicating  that  any  one  of  those  allowances 
affords  a  rule  for  determining  the  pay  to  which  the  defendant  would  be  entitled 
for  performing  duties  over  the  entire  state;  and,  if  the  provisions  of  that  act 
were  in  any  way  applicable  to  this  case,  the  reason  of  the  thing  would  seem 
to  require  that  the  whole  amount  allotted  to  the  six  collectors  for  the  same 
territory  over  which  the  authority  of  the  defendant  was  exercised,  should  be 
allowed  to  him,  rather  than  either  of  the  separate  sums  designated.  We  do 
not,  however,  propose  to  discuss  this  point,  because  we  place  our  decision  on 
one  of  a  broader  bearing,  and  which  renders  this  special  topic  unimportant. 

The  defendant  was  placed  in  charge  of  an  important  service,  in  a  remote 
section  of  the  Union,  and  where  notice  of  the  cessation  of  his  office  was  not 
and  probably  could  not  be  made  known  to  him  before  January  14,  1851.  A 
public  necessity  accordingly  existed  for  the  continuance  of  his  functions  up  to 
that  period.  In  performing  those  duties,  he  received  and  disbursed  moneys, 
and  charged  and  credited  them  to  the  plaintiffs  in  the  capacity  of  collector. 
The  treasury  continued  its  accounts  with  him  in  that  character.  It  not  only 
debited  him  as  collector  with  receipts,  and  credited  him  officially  with  pay- 
ments, until  January  14, 1851,  but  it  carried  forward  the  accountings  in  that 
character  until  September  22,  1853,  when  the  final  balance  was  struck  against 
him  for  his  official  indebtment.  This  action  is  prosecuted  to  recover  from  him 
moneys  collected  officially  and  retained  by  him  to  cover  credits  which  he 
claims  in  his  character  of  collector;  and  the  plaintiffs,  under  the  facts,  might 
be  held,  after  so  dealing  with  him,  to  be  concluded  from  denying  that  he  was 
collector  de  facto  and  de  jure,  under  the  act  of  1849,  until  the  time  when  his 
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office  was  transferred  to  a  new  officer,  on  the  14th  of  January,  1851,  and  that 
he  is  entitled  to  compensation  until  that  period  conformably  with  the  provis- 
ions of  the  act  of  March  3,  1849.  The  plaintiffs  establish  no  legal  title  to  the 
moneys  demanded,  except  in  subserviency  to  that  principle.  The  treasury 
transcript  would  be  nugatory  as  to  all  doings  of  the  defendant  out  of  office, 
and  could  afford  no  foundation  for  the  recovery  of  a  debt  incurred  by  him  after 
the  passage  of  the  act  of  September  28, 1850.  The  full  rights  of  either  party 
cannot  be  adjusted  in  this  action  on  any  footing  other  than  the  assumption 
that  the  act  of  1849  virtually  governed  the  entire  transactions  until  that  of  1850 
was  put  in  actual  operation. 

We  think,  accordingly,  that  the  defendant  is  entitled,  on  legal  considerations, 
to  retain  from  the  various  moneys  in  his  hands  as  collector,,  the  full  compen- 
sation granted  to  him  by  the  act  of  1849.  And  it  matters  not,  to  the  just 
determination  of  this  cause,  whether  the  decision  be  placed  upon  the  ground 
that  that  act  remained  in  force  to  this  end,  as  between  these  parties,  or  whether 
a  proportionate  part  of  the  salary  of  $1,500,  together  with  the  fees  and  com- 
missions which  accrued  between  September  28, 1850,  and  January  14, 1851,  be 
adopted  as  measuring  the  quantum  meruit  of  his  services.  We  accordingly 
decide  that  the  defendant  is  entitled  to  be  credited  on  his  accounting  with  the 
treasury  department  with  his  salary  at  the  rate  of  $1,500  per  annum,  and 
with  the  fees  and  commissions  allowed  by  law  during  the  whole  period  in 
which  he  continued  to  perform  the  duties  of  collector  in  California;  and  we 
direct  the  special  verdict  to  be  entered  accordingly. 

We  proceed  to  dispose  of  the  questions  of  law  arising  under  the  following 
finding  of  the  special  verdict:  "  And  the  jury  further  find,  that  the  said  James 
Collier,  as  such  collector  as  aforesaid,  during  his  said  official  term  of  service, 
seized,  as  forfeited  to  the  United  States,  certain  liquors  imported  into  the  dis- 
trict of  Upper  California  contrary  to  the  revenue  laws  of  the  United  States 
under  such  circumstances;  and  that  unless  the  want  of  a  judicial  proceeding 
to  ascertain  and  enforce  such  forfeiture,  or  the  circumstances  herein  or  in  tho 
the  case  to  be  stated,  shall  be  deemed  an  impediment. to  such  right,  he,  the 
said  James  Collier,  by  virtue  of  the  ninety-first  section  of  the  act  to  regulate 
the  collection  of  duties  on  imports  and  tonnage  of  1799,  would  be  entitled,  as 
such  collector,  to  one  moiety  of  the  said  forfeitures.  The  jury  further  find,  that 
it  being  impracticable,  without  an  expenditure  which  would  have  consumed 
the  whole  value  thereof  in  costs,  to  institute  any  regular  judicial  proceedings 
touching  such  forfeitures,  the  said  James  Collier  caused  the  said  seized  liquors 
to  be  sold;  that  the  proceeds  of  such  sales  were  $94,704.66;  that  the  costs  and 
expenses  of  storing,  preserving  and  selling  said  liquors  amounted  to  $24,873.80; 
and  that  the  net  proceeds  of  said  forfeited  goods,  which  <^,rae  to  the  hands  of 
said  James  Collier,  amounted  to  $69,830.86,  of  which  the  said  James  Collier 
claims  the  one-half,  being  the  said  sum  of  $34,915.43.  And,  whether  the  said 
James  Collier  is  accountable  to  the  United  States  tor  all  or  any  part  of  the 
proceeds  of  said  liquors,  or  whether  he  is  entitled  to  a  credit  as  collector  for 
the  one  moiety  or  half  part  thereof,  being  the  last-mentioned  sum,  is  submitted 
to  the  court.  In  each  of  such  seizures,  the  said  James  Collier  obtained  from 
some  owner,  or  from  the  carrier,  master,  or  consignee,  or  other  most  accessible 
person,  acting  as  agent  for  the  owner  in  the  importation  of  said  liquors,  or 
having  the  charge  and  custody  thereof  for  the  owner,  a  certificate,  consent  or 
abandonment,  similar  in  character  to  the  certificates  of  abandonment  which 
are  inserted  in  the  case  as  having  been  given  in  evidence  on  the  trial.    He  gave 
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credit  to  the  United  States,  in  his  periodical  official  returns  to  the  treasury,  for 
the  gross  sums  so  received  on  such  sales,  charged  the  said  costs  and  expenses  and 
returned  the  appropriate  vouchers  to  the  treasury  department,  which  returns 
were  received  without  objection  by  the  treasury  department,  from  time  to 
time  during  his  entire  official  term ;  and  he  claims  to  be  entitled  to  retain  to  his 
own  use  a  moiety  of  the  said  net  proceeds.  After  the  commencement  of  this  suit, 
the  secretary  of  the  treasury,  assuming  to  act  under  the  first  branch  of  the 
fourth  section  of  the  act  first  above  in  this  finding  referred  to,  received  appli- 
cations on  behalf  of  persons  claiming  to  be  owners  of  the  said  seized  liquors, 
for  remission  of  the  said  forfeitures,  and  mtfde  allowances  to  them,  not  as  and 
for  the  proceeds  of  said  sales,  but  as  and  for  the  cost  or  value  of  such  liquors 
before  their  importation.  A  schedule  of  such  allowances,  with  a  statement  of  the 
amounts  awarded  or  allowed  as  aforesaid,  and  of  the  amount  paid  out  of  the 
treasury  of  the  United  States  under  such  allowances,  and  of  the  amounts  re- 
maining to  be  paid  on  demand  and  exhibition  of  power  to  receive  the  same, 
was  given  in  evidence,  is  to  be  inserted  in  the  case,  and  is'  to  be  deemed  apart 
of  this  verdict." 

We  do  not  enter  into  the  question  whether,  in  the  condition  of  things  and 
under  the  exigencies  stated  in  the  special  verdict  at  the  time  those  moneys 
were  received  and  paid  into  the  treasury  by  the  defendant,  his  proceedings 
constituted  a  legal  forfeiture  and  disposal  of  the  liquors  seized  and  sold,  or  of 
their  proceeds,  as  against  the  lawful  owners.  The  precise  question  presented 
by  the  special  verdict  legitimately  extends  only  to  the  inquiry  whether  the 
United  States  have  a  right  or  title  to  the  moiety  thereof  retained  by  the  de- 
fendant, which  enables  them  to  collect  from  him  or  control  that  moiety. 
The  special  verdict  presents  considerations  sufficiently  direct  and  weighty  to 
show  that  the  official  conduct  of  the  defendant  in  the  course  taken  by  him  in 
respect  to  those  liquors  was  based  upon  intentions  to  subserve  the  rights  and 
interests  both  of  the  United  States  and  of  the  owners  of  the  property,  and  to 
exonerate  him  from  all  charge  of  a  wanton  misapplication  of  his  powers  and 
authority;  and  it  shows,  moreover,  that  the  treasury  adopted  and  ratified,  so 
far  as  it  was  competent  for  that  department  to  do  so,  the  acts  of  the  defendant 
in  that  behalf.  In  this  posture  of*  the  case,  it  is  not  easy  to  produce  any  rule 
of  law  or  equity  which  will  enable  the  plaintiffs  to  disavow,  at  an  after  period, 
their  approval  of  those  acts,  and  hold  the  defendant  responsible  to  them  for 
the  entire  avails  of  the  property.  Nor  are  we  satisfied  that  the  United  States 
acquired  such  title  to  the  moiety  retained  by  the  defendant  as  to  enable  them 
to  maintain  an  action  for  its  recovery  against  him. 

We  have  put  the  decision  of  this  point  on  the  facts  before  us  showing  that 
the  owners  of  the  liquor  seized,  or  their  agents,  assented  to  the  sales  by  the  de- 
fendant without  the  intervention  of  any  court  of  law,  and  have  never  with- 
drawn or  repudiated  such  assent,  and  that  the  treasury  department,  with  full 
notice  that  no  recourse  had  been  had  to  the  courts  of  the  United  States  in 
Oregon  or  Louisiana,  to  obtain  condemnation  and  sale  of  the  property,  re- 
ceived, to  the  use  of  the  United  States,  the  one-half  of  the  proceeds  of  such 
sales,  and  entered  the  usual  credits,  in  the  accounts  of  the  defendant,  for  such 
amount. 

§  450,  The  remission  of  penalties  or  forfeitures  by  the  treasury  does  not  affect 
the  moieties  of  collectors  and  others  after  such  moieties  have  been  received  for  dis- 
tribution.    Cases  cited. 

The  proceeding  by  the  secretary  of  the  treasury  to  restore  those  proceeds  to 
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the  owners  of  the  liquors,  after  this  suit  was  commenced,  could  not  divest  the 
right  and  title  of  the  defendant  to  the  one  moiety  which  had  been  for  a  long 
period  in  his  actual  possession,  and  was  received,  as  between  him  and  the 
plaintiffs,  in  a  manner  tantamount  to  that  of  a  formal  distribution  of  the  pro- 
ceeds after  condemnation  by  order  of  court.  The  authority  of  the  secretary 
of  the  treasury  to  remit  forfeitures  under  the  revenue  laws  has  been  deter- 
mined to  embrace  also  the  interests  of  the  officers  entitled  to  share  in  the  for- 
feitures; and  such  authority  to  remit  may  be  exercised  after  judgment  of 
condemnation.  United  States  v.  Morris,  10  Wheat.,  246 ;  S.  C,  1  Paine,  209.  But 
the  power  ceases  after  the  share  of  the  forfeiture  is  received  by  the  collector 
for  distribution  among  his  co-officers.  Ibid.  As  the  collector,  in  this  instance, 
acted  without  the  co-operation  of  a  naval  officer  or  surveyor,  the  entire  moiety 
received  by  him  was  his  legal  share  of  the  forfeiture,  and  is  in  his  hands,  with 
the  same  right  on  his  part  to  the  whole  of  it  that  he  would  have  possessed  to 
his  aliquot  part  of  it,  if  it  had  been  required  by  law  to  be  divided  between  him 
and  other  officers.  In  our  opinion,  therefore,  if  the  award  of  these  moneys  by 
the  secretary  of  the  treasury  to  the  owners  of  the  liquors  seized  had  been 
strictly  in  the  form  of  a  remission,  under  the  authority  of  the  first  section  of 
the  act  of  March  3,  1797  (1  U.  S.  Stat,  at  Large,  506),  it  would  be  inoperative 
and  void  as  to  the  defendant,  after  the  moneys  had  publicly  gone  into  his 
hands,  and  were  held  as  his  own  property.  The  Hollen  and  Cargo,  1  Mason, 
431. 

The  same  principles  would  apply  if  the  secretary  of  the  treasury  had  acted 
under  the  fourth  section  of  the  act  of  September  28,  1850,  and  had  directed 
the  technical  remission  of  the  forfeitures;  and  this  without  respect  to  any 
question  as  to  whether,  the  seizure  and  confiscation  having  been  anterior  to  the 
passage  of  that  act,  it  was  not  necessary,  under  the  proviso  to  that  section,  to 
show  the  seizure  to  have  been  improper  on  the  part  of  the  collector. 

Nor  does  it  seem  to  us  that  a  mere  order  of  restoration  of  the  proceeds  of 
those  forfeitures  to  the  former  owners,  at  the  discretion  of  the  secretary,  with- 
out  the  concurrence  of  the  defendant,  or  notice  to  him  that  such  an  order  was 
applied  for  or  was  intended  to  be  made,  can  be  regarded  as  a  remission,  within 
the  provisions  either  of  the  act  of  March*  3,  1797,  or  that  of  September  28, 
1850. 

We  are  of  opinion,  accordingly,  that  the  defendant  is  entitled  to  retain  the 
sum  of  $34,915.43,  being  the  moiety  of  such  proceeds,  and  to  receive  credit  for 
the  same  in  his  accounts. 

§451.  Where  forfeitures  are  represented  by  bonds  transmitted  to  the  treasury ', 
returned  to  the  collector  and  not  collected  by  himy  the  collector  t*  not  entitled  to 
any  moiety  m  case  such  forfeiture  was  remitted. 

The  claim  of  the  defendant  to  a  credit  of  $12,300,  being  the  one-half  of  the 
amount  of  bonds  received  by  him  for  certain  vessels  and  goods  seized  as 
forfeited,  was  disallowed  by  the  treasury  department.  The  special  verdict  as 
to  that  claim  finds  "  that  the  sum  purporting  to  be  secured  by  three  certain 
bonds  to  the  United  States,  set  forth  with  the  evidence  in  this  case,  taken  by 
the  said  James  Collier  for  seized  vessels  or  goods  delivered  up,  and  which  are 
in  evidence,  being  the  vessels  or  the  cargoes  of  the  Ocean,  Caliooney  and 
Lallah,  was  $24,600 ;  that  the  said  bonds  were  returned  by  him,  said  James 
Collier,  on  leaving  officejato  the  treasury  department  of  the  United  States, 
and  have  not  been  coH^ lor  have  any  proceedings  been  had  or  attempted 
by  the  treasury  departing         \he  purpose  of  collecting  the  same;  and  they 
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further  find,  that  if  the  said  last-mentioned  sum  had  been  collected  and  re- 
ceived, the  said  James  Collier  would  have  been  entitled  to  the  sum  of  $12,300, 
being  the  one-half  part  of  the  amount  of  the  said  bonds ;  and  the  said  James 
Collier  claims  a  credit  for  that  amount  in  his  accounts,  the  same  having  been 
disallowed." 

In  our  opinion  the  defendant  is  not  entitled  to  have  those  bonds  regarded 
as  money  actually  paid  into  the  treasury.  They  were  not  accepted  by  the 
treasury  in  satisfaction  of  the  value  of  the  property  forfeited,  so  as  to  raise  an 
equitable  credit,  on  that  footing,  in  favor  of  the  defendant.  He  received  the 
bonds  and  transmitted  them  to  the  treasury  department,  to  be  dealt  with 
there  under  their  authority  and  not  under  his;  and,  even  a  laches  by  the  gov- 
ernment, if  one  may  be  imputed  to  it,  in  not  enforcing  the  bonds,  would  not 
authorize  him  to  treat  those  securities  as  so  much  money  received  by  the 
treasury.  He  gives  no  evidence  that  the  obligors  are  or  were  responsible 
sureties  for  the  amount,  nor  that  he  demanded  any  action  on  the  part  of  the 
government  to  enforce  payment  of  the  bonds.  No  higher  right  to  the  value 
of  the  bonds  can  be  claimed  by  the  defendant  than  he  would  have  possessed 
to  the  vessels  or  merchandise  which  they  represent  had  such  property  been 
detained,  by  order  of  the  treasury  department,  under  arrest  and  without 
adjudication ;  and  it  is  plain  that  the  collector's  right  to  a  share  in  seized  prop- 
erty applies  only  to  the  proceeds  obtained  from  its  condemnation  and  sale, 
and  in  no  way  attaches  to  the  property  itself.  There  is  no  evidence  before 
the  court  authorizing  it  to  act  upon  those  securities  as  money  proceeds  of  the 
seized  property.  We  are  therefore  of  opinion,  upon  the  finding  of  the  jury, 
that  this  claim  was  properly  disallowed  by  the  department. 

The  special  verdict  finds  "that  of  the  moneys  so  received  by  the  said 
James  Collier,  $28,000  was  received  for  the  additional  duties  of  twenty  per 
centum  ad  valorem,  prescribed  to  be  levied,  collected  and  paid,  by  the  eighth 
section  of  the  act  reducing  the  duty  on  imports  and  for  other  purposes,  passed 
July  30,  1846,  one-half  of  which  sum  the  said  James  Collier  claims  as  a 
credit  in  his  accounts,  the  same  having  been  disallowed."  We  consider  the 
case  of  Ring  v.  Maxwell,  17  How.,  147,  as  determining  that  the  sum  so  de- 
manded by  the  defendant  did  not  accrue  from  fines  or  penalties,  but  was 
composed  of  duties  chargeable  by  law  on  the  merchandise  imported.  Ac- 
cordingly, the  defendant  has  no  legal  claim  to  that  sum. 

The  special  verdict  finds  that  "  the  said  James  Collier,  in  rendering  his  said 
periodical  accounts,  charged  himself,  as  a  part  of  a  larger  amount,  with  the 
sum  of  $8,110.29  received  to  the  use  of  the  United  States  by  the  deputy  col- 
lector at  Monterey,  which  forms  a  part  of  the  debits  so  claimed  against  him 
by  the  United  States  in  the  several  stated  accounts.  The  said  sum  was  stolen 
from  the  said  deputy  collector  without  neglect  or  default  on  his  part,  or  on  the 
part  of  the  said  James  Collier,  and  the  said  James  Collier,  in  the  same  account 
in  which  he  returned  the  said  last-mentioned  sum  as  a  charge  against  himself, 
claimed  a  credit  per  contra,  against  the  United  States,  for  the  last-named  sum 
thus  stolen." 

§  452.   What  is  the  legal  relation  "between  a  collector  and  a  deputy  collector. 

The  deputy  collector  at  Monterey  was  not  made  subject  to  the  removal  or 
control  of  the  collector  of  the  district.  The  collector  had  no  other  connection 
with  his  appointment  than  that  of  proposing  him  to  the  secretary  of  the 
treasury  for  his  approbation ;  and  the  fourth  section  of  the  act  of  March  3, 
1849,  secures  to  the  deputy  a  compensation  independent  of  the  collector,  and 
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gives  to  him,  in  his  section  of  the  district,  the  same  standing,  in  respect  to  fees 
and  commissions,  as  the  collector  had  at  San  Francisco.  This  would  rather 
render  the  deputy  collectors  in  California  agents  of  the  government  than  of 
the  collector  personally.  Whether  this  be  so  or  not,  the  legal  relation  be- 
tween public  officers  and  their  sworn  assistants,  even  when  they  are  acting 
directly  in  connection,  is  generally  not  that  of  master  and  servant,  or  princi- 
pal and  agent;  and  the  liability  of  the  official  superior  for  defaults  of  his 
assistants  arises  only  in  case  of  his  own  misconduct  or  neglect.  Dunlop  v. 
Munroe,  7  Cranch,  242;  Story  on  Agency,  §§  321,  322;  Bailey  w.  The  Mayor, 
etc.,  of  New  York,  3  Hill,  531;  Wiggins  v.  Hathaway,  6  Barb.,  632. 

§  453.  W7ie?i  officials  arem  exonerated  from  liability  for  money  stolen  from 
them.     Cases  cited. 

Even  if  the  defendant  stands  in  law  responsible  for  the  conduct  and  liabili- 
ties of  the  deputy  at  Monterey,  and  is  to  be  regarded  as  the  holder,  for  the 
benefit  of  the  United  States,  of  the  funds  purloined,  still,  it  being  found,  by 
the  verdict  of  the  jury,  that  the  money  was  stolen,  the  defendant,  upon  well- 
established  principles  of  equity  law,  would  be  exonerated  from  all  liability  for 
them.     Spence's  Eq.  Juris.,  437,  and  cases  there  cited. 

In  an  action  by  the  United  States  against  a  disbursing  officer  or  agent  or 
other  individual,  for  the  recovery  of  moneys  claimed  of  him,  the  defendant  is 
entitled,  on  the  trial,  to  the  allowance  of  all  equitable  demands  of  his  against 
the  United  States,  if  the  same  have  been  submitted  to  the  proper  accounting 
officers  of  the  government  and  disallowed  by  them.  Act  of  March  3,  1797 
(1  U.  S.  Stat,  at  Large,  515,  §4);  United  States  v.  Wilkins,  6  Wheat.,  135; 
United  States  v.  Jones,  8  Pet.,  375 ;  United  States  v.  Robeson,  9  Pet,  319 ; 
United  States  v.  Hawkins,  10  Pet.,  125. 

On  the  finding  of  the  jury,  the  charge  in  question  must  be  rejected  from 
the  account  against  the  defendant.  On  a  careful  consideration  of  the  whole 
case  we  shall  order  judgment  to  be  entered  therein  to  the  following  purport: 

1.  The  defendant  is  entitled,  under  the  fourth  section  of  the  act  of  March  3, 
1849,  to  a  credit,  as  compensation  for  his  services  as  collector,  to  $1,500  per 
annum,  and  the  fees  and  commissions  allowed  by  law,  without  limitation  or 
restriction,  from  the  date  of  his  appointment  under  the  said  act,  and  during 
the  continuance  of  his  services  as  such  collector,  down  to  the  14th  of  January, 
1851,  when  he  surrendered  the  custom-house  to  T.  Butler  King,  who  then  ap- 
peared and  took  possession  of  the  same,  and  entered  upon  the  discharge  of  the 
duties  of  his  office  as  collector  under  the  act  of  September  28,  1850,  which  or- 
ganized the  territory  of  California  into  six  collection  districts,  and  provided 
for  the  appointment  of  a  collector  in  each  district. 

2.  The  defendant  is  not  entitled  to  a  credit  for  a  moiety  of  the  $28,000  re- 
ceived as  additional  duties  of  twenty  per  cent,  ad  valorem,  under  the  eighth 
section  of  the  tariff  act  of  July  30,  1846. 

3.  The  defendant  is  not  entitled  to  a  credit  for  a  moiety  of  the  $24,600 
secured  by  bonds  given  upon  the  release  of  vessels  seized  for  a  violation  of 
the  revenue  laws. 

4.  The  defendant  is  not  liable  for  the  $8,110.29  charged  against  him,  which 
was  received  by  the  deputy  collector  at  Monterey,  and  which  was  stolen  from 
him  without  default  on  his  part  or  that  of  the  collector. 

5.  The  question  of  interest  is  reserved  until  the  account  is  stated  between 
the  government  and  the  defendant  conformably  to  the  principles  here  set- 
tled. 
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Afterwards  the  case  was  heard  upon  the  reserved  question  of  interest. 

Opinion  by  Betts,  J. 

We  are  of  opinion  that  no  interest  be  allowed  to  either  party,  and  that 
a  balance  of  $8,110.29,  as  due  to  the  defendant,  be  certified  in  favor  of  the  de- 
fendant against  the  United  States,  according  to  the  terms  of  the  special  ver- 
dict. 

In  the  argument  before  the  court  in  support  of  the  claim  to  interest,  the 
counsel  for  the  United  States  conceded  that,  according  to  the  principles  laid 
down  in  the  opinion  of  the  court  on  the  case  at  large,  the  defendant  had  over- 
paid the  government,  unless  he  was  chargeable  with  interest.  The  proposi- 
tion maintained  for  the  plaintiffs  is,  that  the  account  should,  under  the  decision 
of  the  court,  be  stated  as  follows : 

Balance,  as  computed  without  interest,  in  the  account  made  up  on  the  7th  of 

March,  1853 $216,712  48 

Deduct,  by  order  of  the  court : 

One-half  of  net  proceeds  of  seized  liquors $84,915  48 

Commissions 63,250  95 

Money  stolen  at  Monterey 8,110  29 

106,276  67 

$110,485  76 
Interest  on  this  sum  from  January  14,  1851,  to  16th  September,  1858,  at  six  per 
cent 17,721  88 

$128,157  64 
Deduct  payment,  16th  September,  1853 118,546  05 

Balance $9,611  59 

It  is  admitted  that,  applying  the  payment  of  $118,546.05  to  the  account,  the 
debit  side,  independent  of  interest,  is  satisfied,  with  a  balance  over  in  favor  of 
the  defendant ;  but  it  is  contended  that  the  balance  of  interest  remaining  unpaid 
forms,  from  the  time  of  such  payment,  a  new  capital,  on  which  interest  should 
be  computed  to  the  time  of  the  judgment.  On  that  hypothesis,  the  plaintiffs 
claim  to  be  entitled  to  judgment  for  $9,611.59. 

The  jury  find  "  that  five  several  statements  of  the  defendant's  account  were 
made  up  by  the  treasury  department,  and  that  the  balance  stated  as  due  from 
the  defendant  to  the  United  States  in  each  of  said  five  accounts -was  not  due, 
a  less  amount,  if  anything,  being  in  fact  due,  and  that  none  of  the  said  ac- 
counts, except  the  last,  contained  auy  claim  for  interest,  and,  in  the  last  of 
said  accounts,  interest  was  claimed  as  therein  stated."  The  last  statement 
there  referred  to  was  made  up  September  22,  1853.  This  action  was  com- 
menced in  May,  1852,  upon  the  indebtedness  charged  in  the  account  stated 
June  7, 1851. 

§  454.  The  treasury  department  acts  in  a  judicial  capacity  in  determining 
the  charges  to  which  an  officer  is  liable.     Its  decision,  when  final. 

It  is  at  best  questionable  whether  the  comptroller  had  any  authority  to  re- 
state and  augment  the  debit  side  of  the  account,  at  any  time  after  the  first 
statement  had  been  adopted  and  repeated  in  the  subsequent  treasury  statements 
of  September  and  December,  1851,  and  March,  1853.  Ex  parte  Randolph,  2 
Brock.,  447,473;  United  States  v.  Kuhn,  4  Cr.  C.  C,  401.  More  particu- 
larly would  the  right  of  accounting  officers  to  change  the  treasury  statement, 
by  adding  a  claim  of  interest,  after  a  payment  had  been  received  from  the 
defendant  which  overpaid  the  principal  really  due  upon  the  account  as  it 
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stood  when  the  payment  was  made,  be  open  to  exception;  for  it  is  the  addi- 
tion of  interest  to  the  demand  after  the  16th  of  September,  1853,  when  the 
defendant  paid  into  the  treasury  $118,546.05,  which  produces  the  balance  of 
$9,611.59,  claimed  to  be  due  on  the  statement  of  September  22,  1853.  The 
technical  objection  to  varying  the  account  is,  that  it  creates  a  new  cause  of 
action  after  suit  brought;  "but  one  more  vital  to  it  on  the  merits  is,  that  the 
treasury  department  acts  in  a  judicial  capacity  in  determining  the  charges  to 
which  the  defendant  is  subject,  and  is  not  competent  to  vary  that  adjudication 
subsequently,  to  his  prejudice.  The  decision  of  the  department,  within  the 
rules  prescribed  for  the  exercise  of  its  powers,  is,  in  eifect,  final.  United 
States  v.  Jones,  8  Pet.,  375.  We  think,  therefore,  that  the  plaintiffs  are  not 
entitled  to  set  up  a  charge  of  interest  made  in  the  restatement  of  the  defend- 
ant's account  on  the  22d  of  September,  1853,  and  to  renew  that  charge  in 
this  action. 

§  455.  Statutory  provisions  as  to  liability  of  officers  for  interest. 

But  if  this  objection  is  disregarded,  and  the  right  to  interest  is  placed  upon 
the  footing  that  the  defendant  is  liable,  under  the  direct  provisions  of  the  first 
section  of  the  act  of  March  3,  1797  (1  U.  S.  Stat,  at  Large,  512;,  for  the  set- 
tlement of  accounts  between  the  United  States  and  receivers  of  public  money; 
or  on  the  general  principle  of  law,  that  a  running  account  is  to  be  deemed 
liquidated,  so  as  to  form  a  basis  of  liability  for  interest,  from  the  time  of  its 
adjustment  and  statement  at  the  treasury ;  or  on  the  ground  that  a  trustee  is 
chargeable  with  interest  on  all  sums  in  his  hands,  from  the  time  they  are  re- 
ceived until  they  are  paid  over  or  applied  to  the  use  of  the  cestui  que  trust, — 
the  plaintiffs,  in  our  opinion,  fail  to  bring  this  case  within  the  purview  of 
either  of  those  principles. 

The  statute  subjects  a  receiver  of  public  money  to  the  payment  of  interest 
thereon,  if  he  "shall  neglect  or  refuse  to  pay  into  the  treasury  the  sum  or  bal- 
ance reported  to  be  due  to  the  United  States  upon  the  adjustment  of  his  ac- 
count." Act  of  March  3, 1797,  §  1  (1  U.  S.  Stat,  at  Large,  512).  The  imposition 
of  interest  is  made  by  the  statute  dependent  on  the  refusal  of  the  delinquent  to 
pay  into  the  treasury  the  sum  or  balance  reported  to  be  due.  Upon  the  find- 
ing of  the  jury  by  their  special  verdict,  the  sum  or  balance  reported  to  be  due 
in  the  five  different  adjustments  and  statements  of  the  defendant's  account, 
was,  in  no  instance,  due;  and  this  verdict  relieves  the  defendant  from  the  ob- 
ligation to  pay  into  the  treasury  either  sum  or  balance  reported  to  be  due  by 
him.  It  would  be  oppressive  to  exact  a  deposit  of  $791,065.31  in  the  treasury 
by  the  defendant,  at  the  risk  of  his  being  subjected  to  the  payment  of  interest 
upon  any  balance  which  might  chance  to  be  reserved  out  of  a  vastly  sur- 
charged account,  during  the  indefinite  period  in  which  the  subject  might  be 
kept  in  litigation. 

§456.  Interest  is  chargeable  against  wilful  defaulters. 

There  is  strong  reason  for  understanding  the  provisions  of  the  act  as  being 
directed  against  wilful  defaulters,  whose  delinquency  is  made  clear.  Interest 
in  the  nature  of  a  penal  infliction  may  then  be  carried  into  the  account  and 
enforced  against  them.  This  is  not  the  position  in  which  the  defendant  is 
placed  by  the  proofs.  There  was  no  delinquency  on  his  part  in  bringing  his  ac- 
counts to  an  adjustment.  The  evidence  is  full  to  show  that  his  accounts  and 
vouchers  were  promptly  transmitted  by  him  to  the  treasury  department,  and 
that  the  department  was  beset  by  himself  personally,  by  his  agents,  and  by 
correspondence,  from  the  date  of  his  return  from  California,  with  importunate 
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urgency,  to  bring  his  accounts  to  an  adjustment.  The  impediment  to  the 
completion  of  the  accountings  was  in  no  respect  with  him.  The  fluctuations 
of  balances  in  the  successive  statements,  descending  and  ascending,  between 
$791,065.31  and  $181,797,  and  finally  resting  at  $216,712.43,  upon  which  he 
paid  into  the  treasury  $8,110.29  more  than  is  found  to  be  due  to  the  United 
States,  resulted  from  the  varying  views,  among  the  accounting  officers,  of  the 
proofs,  which,  from  the  beginning,  had  been  one  and  the  same  before  them. 
We  do  not  wish  to  be  understood  as  saying  that,  if  the  suit  had  been  brought 
upon  the  statement  of  March  7,  1853,  a  jury  might  not,  in  passing  upon  the 
rights  of  parties  embraced  in  a  complicated  and  indeterminate  state  of  ac- 
counts, have  awarded  interest  on  the  sum  paid  in  September,  1853,  and  which 
was  found  sufficient  to  extinguish  the  debt.  But,  in  our  judgment,  the  treasury 
statement  so  made  up  is  not  to  be  accepted  as  a  liquidated  adjustment,  fixing 
an  indebtedness  upon  the  defendant,  and  stands  in  law,  when  in  contestation, 
and  found  to  be  grossly  erroneous,  no  more  privileged  to  claim  interest  than 
running  demands  between  parties,  consisting  of  moneys  advanced  on  one  side 
and  disbursements  and  services  upon  the  other.  We  consider  the  accounts  as 
open  and  running,  in  effect,  until  the  plaintiffs  and  the  defendant  accepted  the 
one  of  the  7th  of  March,  1853,  made  up  during  the  pendency  of  the  action,  as 
that  upon  which  the  rights  of  the  party  were  to  be  determined.  This  charge 
was  fully  satisfied  and  extinguished  by  payment,  and,  had\it  included  a  charge 
of  interest,  we  should  have  considered  the  plaintiffs  entitled  to  interest,  from 
the  time  the  balance  was  ascertained  until  its  discharge.  As  the  account  con- 
tained no  such  charge,  and  no  undertaking  of  the  defendant  to  pay  interest  is 
proved,  we  place  the  demand  on  the  same  ground  of  an  unliquidated  account,, 
which  it  previously  held. 

To  have  our  conclusions  distinctly  apprehended,  it  is  proper  to  observe  that 
the  plaintiffs  gave  in  evidence,  in  support  of  their  action,  no  other  adjusted 
statement  of  the  defendant's  accounts  than  the  one  first  made  up,  that  of  June, 
7, 1851,  and  that  the  subsequent  statements  were  given  in  evidence  by  the 
defendant. 

OGDEN  v.  MAXWELL. 
(Circuit  Court  for  New  York :  3  Blatchford,  819-824.     1855.) 

Statement  of  Facts. —  Action  by  owners  of  a  vessel  to  recover  back  illegal 
fees  exacted  by  the  collector  of  the  port  for  landing  passengers  and  their  bag- 
gage. One  permit  only  was  issued  for  all  the  passengers,  but  fees  were  re- 
quired to  be  paid  at  the  rate  of  twenty  cents  for  every  five  passengers.  The 
money  was  paid  without  any  written  protest  being  made.  There  was  a  ver- 
dict for  the  plaintiff  subject  to  the  opinion  of  the  court  on  a  case  stated. 

§  457,  A  collector  is  liable  for  fees  illegally  exacted  although  he  has  paid  them 
over  to  the  government. 

Opinion  by  Betts,  J. 

An  objection  is  raised  by  the  defendant,  preliminarily,  to  the  action,  or  rather 
to  his  personal  liability,  on  the  ground  that  he  acted,  in  the  matter  in  question, 
as  the  agent  of  the  government,  and  had  paid  into  the  treasury  the  moneys 
demanded,  before  suit  was  brought.  This  objection  was  not  supported  by  any 
proof;  and,  although  the  court  will  judicially  notice  that  by  the  act  of  March 
3, 1841  (5  U.  S.  Stat,  at  Large,  432,  §  5),  the  defendant  is  entitled  to  retain,  for 
his  own  compensation,  from  the  fees  and  emoluments  received  in  his  office,  no 
more  than  the  sum  of  $6,000  per  annum,  and  that  all  sums  beyond  that  are  to 
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be  accounted  for  and  paid  into  the  treasury,  yet  we  cannot  assume,  without  evi- 
dence, either  that  the  total  of  his  receipts  from  those  sources  exceeded  that  limit- 
ation in  the  year  1851  or  the  year  1852,  or  that  the  particular  sums  paid  by  the 
plaintiffs  and  sued  for  in  this  action  did  not  constitute  a  part  of  the  emolu- 
ment retained  by  the  defendant  for  his  individual  use.  We  are,  however, 
inclined  to  the  opinion,  for  reasons  hereafter  to  be  stated,  that  if  those  sug- 
gestions had  been  established  by  the  proofs,  they  would  have  furnished  no  ade- 
quate defense  to  the  action. 

§  458.  Under  the  act  of  March  3,  1799  (lStat.  at  Large,  706),  a  collector  is 
not  authorized  to  charge  fees  for  constructive  permits  to  land  goods. 

The  right  of  the  collector  to  charge  and  collect  the  fees  in  question  is  justi- 
fied by  the  defense,  both  upon  an  implied  authorization  by  the  second  section  of 
the  act  of  congress  of  March  3,  1799  (1 U.  S.  Stat,  at  Large,  706),  and  also  under 
a  long  continued  usage  and  practice  in  the  collector's  office  of  this  port,  in  ex- 
ecuting that  act  in  this  particular.  That  section  enatts  that,  "in  lieu  of  the 
fees  and  emoluments  heretofore  established,  there  shall  be  allowed  and  paid  for 
the  use  of  the  collectors,  naval  officers  and  surveyors  appointed  and  to  be  ap- 
pointed in  pursuance  of  law,  the  fees  following,  that  is  to  say :  "  to  each 
collector,  .  .  for  every  permit  to  land  goods,  twenty  cents."  Section  46 
of  another  act  passed  the  same  day  (Id.,  661,  662),  appoints  the  manner  in 
which  the  baggage  and  mechanical  implements  imported  by  passengers  shall 
be  entered,  and  directs  that,  on  compliance  with  the  conditions  prescribed,  "  a 
permit  shall  and  ma}7  be  granted  for  landing  the  said  articles." 

The  transactions  at  a  collector's  office,  which  are  made  subject  to  charges 
or  fees,  are  enumerated  in  the  statute,  and  the  compensation  to  be  collected 
for  each  act  done  by  him  is  specifically  stated.  In  the  levy  of  these  emoluments 
he  is  governed  by  the  limitations  no  less  than  by  the  express  directions  of  the 
statute.  No  equity  or  usage  in  respect  to  these  rates  of  compensation  can  be 
appealed  to,  as  a  sanction  for  a  departure  from  the  terms  of  the  act.  It  does 
not  admit  of  question  that  a  charge  of  $61.40  would  be  illegal  and  extortion- 
ate, if  no  more  than  the  personal  baggage  and  implements  of  trade  of  two 
passengers  were  to  be  entered  and  landed  as  such,  under  two  permits  given  by 
a  collector,  whatever  might  be  the  number  or  value  of  those  articles.  This 
would  be  so,  because  congress  has  required  a  definite  service  to  be  done  by 
the  collector,  and  has  granted,  for  the  performance  of  that  service,  a  specific 
compensation.  The  statute  gives  no  reward  except  for  doing  the  individual 
act  named ;  and  no  consideration  of  convenience  to  either  or  both  of  the  parties, 
or  saving  of  expense,  by  substituting  another  practice  in  place  of  that  directed 
by  law,  will  authorize  a  collector,  colore  officii,  to  charge  and  receive  compensa- 
tion for  a  service  differing  from  that  appointed  by  positive  law. 

§  469.  Where  fees  are  fixed  by  law  no  greater  sum  can  be  exacted  by  officers  of  the 
government  It  can  be  recovered  back,  and  if  corruptly  taken  is  extortion,  and 
indictable. 

Numerous  adjudications  in  the  courts  of  the  United  States  in  this  district  have 
declared  that,  when  a  rate  of  fees  to  an  officer  of  court  is  established  by  statute 
for  a  particular  service,  it  is  illegal  in  the  officer  to  charge  or  accept  a  greater 
fee  for  that  service.  The  rule  is  equally  stringent  in  the  state  courts.  An 
action  of  assumpsit  will  lie  by  the  party  making  payment,  against  the 
officer,  to  recover  back  the  overcharge.  Mclntyre  v.  Trumbull,  7  Johns.,  35. 
And,  if  the  act  be  done  corruptly,  it  is  extortion,  and  subjects  the  officer  to 
indiotment.    The  People  v.  Whaley,  6  Cowen,  661. 
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The  custom  or  usage  alleged  to  prevail  at  this  port,  to  make  constructive 
charges  for  granting  permits,  whatever  may  be  its  notoriety  or  continuance, 
is  void,  both  because  it  contravenes  the  spirit  of  the  statute,  and  also  because 
there  is  no  warrant  of  law,  except  under  the  statute,  for  imposing  any  charge 
or  fee  for  that  official  act.  The  defendant  would,  without  the  aid  of  the  stat- 
ute, be  guilty  of  extortion  in  levying  fees  of  any  kind  for  his  official  services. 

§  460.  Collectors  are  responsible  for  ike  illegal  acts  of  their  deputies  in  exacting 
illegal  fees.     Cases  cited. 

The  high  character  of  the  collector  takes  away  every  color  of  suspicion 
that,  in  these  cases,  he  was  actuated  by  any  wrongful  motives.  lie  adminis- 
tered the  office  as  he  found  his  predecessors  had  done,  and  most  probably 
these  special  details  of  duty  were  performed  by  his  assistants,  and  his  assent 
thereto,  if  ever  given,  was  merely  formal.  The  principle,  however,  is  not  af- 
fected, if  these  presumptions  are  admitted  as  facts.  The  collector  is  person- 
ally liable  for  the  illegal  acts  of  his  deputy,  in  exacting  a  compensation  not 
authorized  by  law.  Mclntyre  v.  Trumbull,  7  Johns.,  35.  And  it  is  not  nec- 
essary to  the  maintenance  of  a  civil  action  for  the  recovery  of  money  wrong- 
fully collected,  that  any  turpitude  should  be  proved  against  the  officer.  The 
suit  in  no  way  rests  on  any  illegal  purpose  of  the  defendant  in  exacting  the 
payment.  It  is  well  sustained,  if  his  official  power  was  exercised  in  the  collec- 
tion, without  warrant  of  law.  Maxwell  v.  Griswold,  10  How.,  242.  The  pay- 
ment was  compulsorily  obtained  from  the  plaintiffs  in  this  instance,  and  they 
are  entitled  to  charge  the  collector  with  the  amount,  notwithstanding  he  re- 
ceived it  for  and  paid  it  to  the  government.  Kipley  v.  Gelston,  9  Johns.,  201. 
Any  charges  or  costs  illegally  exacted  by  an  officer  colore  officii  may  be  re- 
covered back  from  him  by  the  common  law  action  of  indebitatus  assumpsit. 
Clinton  v.  Strong,  9  Johns^  370. 

We  do  not  consider  the  objection  that  the  action  should  be  in  the  names  of 
the  individual  passengers,  and  not  in  that  of  the  ship-owners,  as  sustainable. 
In  the  absence  of  proof  upon  this  point,  the  implication  would  be,  that  the 
passage  money  was  all  that  the  ship-owners  could  claim  from  passengers  for 
their  transportation  to  and  delivery  at  the  port  of  discharge.  This  presump- 
tion is  fortified  by  the  fact  that  the  owners  assumed  the  satisfaction  of  these 
demands,  and  also  that  the  defendant  exacted  payment  from  them.  The  de- 
mands must,  therefore,  be  regarded  as  charges  which  the  owners  were  bound 
to  satisfy,  as  a  condition  to  the  unloading  of  the  ship.  If  the  demands  were 
exacted  illegally,  the  owners  would  have  no  remedy  for  them  against  the  pas- 
sengers, even  if  the  passengers  were  bound  to  pay  all  proper  port  charges 
here. 

We  do  not  think  that  the  act  of  February  26,  1845  (5  U.  S.  Stat,  at  Large, 
727),  applies  to  exactions  of  this  character.  The  terms  of  that  act,  requiring 
notice  in  writing  to  be  given  to  the  collector  of  objections  made  to  payments 
exacted  by  him,  are  expressly  confined  to  duties  paid.  In  all  other  respects, 
the  parties  stand  upon  their  common  law  rights  and  liabilities;  and,  under 
those,  the  action  in  this  case  well  lies,  although  the  fees  collected  by  the  de- 
fendant were  paid  into  the  treasury  before  suit  was  brought.  Ripley  v.  Gels- 
ton,  vbi  sttpra. 

In  our  opinion,  the  collector  has  no  authority  to  charge  for  any  other  per- 
mits than  those  actually  issued,  at  twenty  cents  for  each  permit.  In  the 
present  case,  he  has  demanded  and  received  payment  for  three  hundred  and 
seven  permits,  amounting  to  $61.40,  when  by  law  he  was  authorized  to  collect 
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566),  are  drawn  up  in  view  of  the  same  import  of  a  general  grant  of  fees. 
The  second  section  >  grants  to  various  collectors  $1,000  each  per  annum,  with 
an  additional  maximum  compensation  of  $2,000  each  per  annum,  should  their 
emoluments  and  fees  provided  by  existing  laws  amount  to  that  sum ;  and  al- 
lows to  various  surveyors,  in  addition  to  the  fees  authorized  by  existing  laws, 
a  compensation  of  $1,000  each  per  annum.  The  third  section  directs  the  ap- 
pointment of  several  surveyors,  whose  compensations,  in  addition  to  the  fees 
authorized  by  existing  laws,  shall  not  exceed  $1,000  each  per  annum. 

This  course  of  enactments  at  periods  before,  and  after,  and  concurrently  with 
the  act  in  question,  denotes,  in  our  judgment,  that  congress  contemplated  that 
a  grant  of  fees,  emoluments  or  commissions  in  positive  terms  was  free  from 
the  limitations  and  restrictions  of  the  acts  of  1822  and  1841,  unless  brought 
within  those  qualifications  by  other  plain  provisions  in  the  law.  "We  also 
think  that  the  joint  resolution  of  congress  adopted  February  14,  1850  (9  U.  S. 
Stat,  at  Large,.  560),  if  it  has  a  bearing  upon  this  case,  is  declaratory  of  the 
understanding  of  congress  that  the  act  of  March  3,  1849,  would  be  executed 
in  that  sense  at  the  treasury. 

§  449.  Hide  as  to  implied  repeal  of  statute  by  subsequent  statute. 

The  act  of  March  3, 1849,  being  the  last  statute  applicable  to  the  case  of  the 
defendant,  we  consider  it  to  be  the  expression  of  the  legislative  will  as  to  the 
amount  and  mode  of  the  defendant's  compensation  in  that  service,  and  are  of 
opinion  that  it  is  to  be  carried  into  effect  conformably  with  its  terms. 

It  is  insisted,  for  the  plaintiffs,  that  that  act  was  superseded  by  the  act  of 
September  28,  1850,  and  that  the  defendant  can  claim  for  his  services  there- 
after, until  the  time  he  was  displaced  in  1851,  no  compensation  that  is  not  au- 
thorized by  the  last-mentioned  statute.  The  position  is  not  taken,  in  terms, 
that  the  prior  act  is  abrogated  by  the  later  one,  but  such  is  the  legal  import 
of  the  objection ;  and,  no  doubt,  on  general  principles,  the  last  enactment  goes 
into  immediate  operation  and  thus  annuls  and  repeals  all  preceding  ones  in- 
consistent with  it.  Matthews  v.  Zane,  7  Wheat.,  164;  1  Kent's  Comm.,  7th 
ed.,  455. 

It  might,  perhaps,  be  an  open  question,  as  respects  third  persons,  whether 
the  defendant  could  perform  any  official  acts  after  the  passage  of  the  last- 
mentioned  act  or  maintain  a  claim  at  law  for  his  compensation.  But  we  do 
not  think  that  the  plaintiffs  in  this  action  can  avail  themselves  of  that  objec- 
tion ;  and  we  are  not  called  upon  to  consider  what  effect  that  act  may  have 
upon  the  rights  of  other  parties  than  the  United  States  in  their  claims  upon 
or  dealings  with  the  defendant.  The  plaintiffs,  in  adjusting  his  accounts  at 
the  treasury  and  also  in  this  action,  proceed  upon  the  assumption  that  be  was 
clothed  with  the  authority  and  responsibility  of  collector  in  respect  to  the 
government,  so  long  as  he  continued  to  act  in  that  capacity,  without  notice 
that  his  authority  was  rescinded.  In  exacting  from  him,  up  to  that  period, 
the  services  and  responsibilities  of  collector,  under  the  law  authorizing  his  ap- 
pointment, the  plaintiffs  must  be  held  chargeable  to  him  for  all  the  rights  and. 
recompenses  secured  to  him  by  that  law  until  he  became  apprised  that  his 
powers  had  ceased.  The  plaintiffs,  by  adopting  the  acts  of  the  defendant  be- 
tween September  28,  1850,  and  January  14,  1851,  as  official  and  as  within  his 
legal  competency,  have  sanctioned  them  and  rendered  them  valid,  in  so  far  as 
the  claims  arising  therefrom  in  favor  of  the  defendant  and  against  the  United 
States  are  concerned.  In  that  point  of  view  it  may  probably  be  deemed  that 
the  first  organization  of  the  collection  districts  in  California,  and  the  appoint- 
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ment  of  the  defendant  as  collector,  remained  in  force  until  the  act  of  Septem- 
ber 28,  1850,  was  put  into  execution.  The  act  of  March  3,  1849,  extended  the 
revenue  laws  of  the  United  States  over  the  territory  of  Upper  California. 
The  object  and  effect  of  that  law  have  not  been  abrogated  or  suspended  by 
express  legislation;  and  it  is  not  to  be  presumed  that  an  interregnum  in  the 
administration  of  it  was  contemplated  by  congress  in  the  enactment  of  the 
act  of  1850  —  otherwise  there  must  have  been  a  period  in  which  no  law  for 
the  imposition  and  collection  of  duties  in  that  territory  or  state  existed.  The 
reasonable  intendment  would  probably  be  that  the  existing  law  was  to  remain 
in  force  until  the  new  system  or  authority  was  put  into  operation  in  its  place; 
and,  in  our  opinion,  the  case  of  Cross  v.  Harrison,  16  How.,  164,  recognizes  and 
applies  a  like  principle  to  facts  essentially  analogous  to  that  feature  of  the  pres- 
ent case.  But,  whether  this  be  so  or  not,  we  thinrk  that,  in  a  transaction 
between  the  government  and  the  collector,  touching  the  adjustment  of  his 
accounts,  the  plaintiffs,  by  continuing  an  account  with  him  as  an  officer  duly 
acting  under  the  law  of  1849,  have  ratified  those  acts,  and  are  concluded  from 
denying  his  claim  for  a  proper  compensation  therefor;  and  that  the  provisions 
of  that  act,  being  the  one  under  which  his  services  were  rendered,  afford  a 
certain  and  appropriate  measure  of  that  compensation. 

It  is  to  be  observed  that  the  act  of  September  28,  1850,  makes  no  different 
provision  for  the  compensation  of  services  rendered  under  the  act  of  March  3, 
1849,  and  cannot,  accordingly,  be  construed  as  withdrawing  the  former  provis- 
ion, and  substituting  a  new  one  for  the  compensation  of  those  services.  If  it  be 
apposite  to  the  subject,  it  takes  away  all  allowances  in  that  respect,  for  it 
transmutes  the  single  collection  district  created  by  the  act  of  1849  into. six  dis- 
tricts, each  having  all  the  officers  and  authority  of  an  independent  collection 
district,  to  each  collector  in  which  is  appointed  a  specific  compensation.  There  • 
is  no  language  in  the  act  of  1850  indicating  that  any  one  of  those  allowances 
affords  a  rule  for  determining  the  pay  to  which  the  defendant  would  be  entitled 
for  performing  duties  over  the  entire  state;  and,  if  the  provisions  of  that  act 
were  in  any  way  applicable  to  this  case,  the  reason  of  the  thing  would  seem 
to  require  that  the  whole  amount  allotted  to  the  six  collectors  for  the  same 
territory  over  which  the  authority  of  the  defendant  was  exercised,  should  be 
allowed  to  him,  rather  than  either  of  the  separate  sums  designated.  We  do 
not,  however,  propose  to  discuss  this  point,  because  we  place  our  decision  on 
one  of  a  broader  bearing,  and  which  renders  this  special  topic  unimportant. 

The  defendant  was  placed  in  charge  of  an  important  service,  in  a  remote 
section  of  the  Union,  and  where  notice  of  the  cessation  of  his  office  was  not 
and  probably  could  not  be  made  known  to  him  before  January  14, 1851.  A 
public  necessity  accordingly  existed  for  the  continuance  of  his  functions  up  to 
that  period.  In  performing  those  duties,  he  received  and  disbursed  moneys, 
and  charged  and  credited  them  to  the  plaintiffs  in  the  capacity  of  collector. 
The  treasury  continued  its  accounts  with  him  in  that  character.  It  not  only 
debited  him  as  collector  with  receipts,  and  credited  him  officially  with  pay- 
ments, until  January  14, 1851,  but  it  carried  forward  the  accountings  in  that 
character  until  September  22,  1853,  when  the  final  balance  was  struck  against 
him  for  his  official  mdebtment.  This  action  is  prosecuted  to  recover  from  him 
moneys  collected  officially  and  retained  by  him  to  cover  credits  which  he 
claims  in  his  character  of  collector;  and  the  plaintiffs,  under  the  facts,  might 
be  held,  after  so  dealing  with  him,  to  be  concluded  from  denying  that  he  was 
collector  de  facto  and  de  jure,  under  the  act  of  1849,  until  the  time  when  bis 
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office  was  transferred  to  a  new  officer,  on  the  14th  of  January,  1851,  and  that 
he  is  entitled  to  compensation  until  that  period  conformably  with  the  provis- 
ions of  the  act  of  March  3,  1849.  The  plaintiffs  establish  no  legal  title  to  the 
moneys  demanded,  except  in  subserviency  to  that  principle.  The  treasury 
transcript  would  be  nugatory  as  to  all  doings  of  the  defendant  out  of  office, 
and  could  afford  no  foundation  for  the  recovery  of  a  debt  incurred  by  him  after 
the  passage  of  the  act  of  September  28, 1850.  The  full  rights  of  either  party 
cannot  be  adjusted  in  this  action  on  any  footing  other  than  the  assumption 
that  the  act  of  1849  virtually  governed  the  entire  transactions  until  that  of  1850 
was  put  in  actual  operation. 

We  think,  accordingly,  that  the  defendant  is  entitled,  on  legal  considerations, 
to  retain  from  the  various  moneys  in  his  hands  as  collector,  the  full  compen- 
sation granted  to  him  by  the  act  of  1849.  And  it  matters  not,  to  the  just 
determination  of  this  cause,  whether  the  decision  be  placed  upon  the  ground 
that  tbat  act  remained  in  force  to  this  end,  as  between  these  parties,  or  whether 
a  proportionate  part  of  the  salary  of  $1,500,  together  with  the  fees  and  com- 
missions which  accrued  between  September  28, 1850,  and  January  14, 1851,  be 
adopted  as  measuring  the  quantum  meruit  of  his  services.  We  accordingly 
decide  that  the  defendant  is  entitled  to  be  credited  on  his  accounting  with  the 
treasury  department  with  his  salary  at  the  rate  of  $1,500  per  annum,  and 
with  the  fees  and  commissions  allowed  by  law  during  the  whole  period  in 
which  he  continued  to  perform  the  duties  of  collector  in  California;  and  we 
direct  the  special  verdict  to  be  entered  accordingly. 

We  proceed  to  dispose  of  the  questions  of  law  arising  under  the  following 
finding  of  the  special  verdict :  "  And  the  jury  further  find,  that  the  said  James 
Collier,  as  such  collector  as  aforesaid,  during  his  said  official  term  of  service, 
seized,  as  forfeited  to  the  United  States,  certain  liquors  imported  into  the  dis- 
trict of  Upper  California  contrary  to  the  revenue  laws  of  the  United  States 
under  such  circumstances;  and  that  unless  the  want  of  a  judicial  proceeding 
to  ascertain  and  enforce  such  forfeiture,  or  the  circumstances  herein  or  in  tho 
the  case  to  be  stated,  shall  be  deemed  an  impediment. to  such  right,  he,  the 
said  James  Collier,  by  virtue  of  the  ninety-first  section  of  the  act  to  regulate 
the  collection  of  duties  on  imports  and  tonnage  of  1799,  would  be  entitled,  as 
such  collector,  to  one  moiety  of  the  said  forfeitures.  The  jury  further  find,  that 
it  being  impracticable,  without  an  expenditure  which  would  have  consumed 
the  whole  value  thereof  in  costs,  to  institute  any  regular  judicial  proceedings 
touching  such  forfeitures,  the  said  James  Collier  caused  the  said  seized  liquors 
to  be  sold;  that  the  proceeds  of  such  sales  were  $94,704.66;  that  the  costs  and 
expenses  of  storing,  preserving  and  selling  said  liquors  amounted  to  $24,873.80; 
and  that  the  net  proceeds  of  said  forfeited  goods,  which  (jaine  to  the  hands  of 
said  James  Collier,  amounted  to  $69,830.86,  of  which  the  said  James  Collier 
claims  the  one-half,  being  the  said  sum  of  $34,915.43.  And,  whether  the  said 
James  Collier  is  accountable  to  the  United  States  for  all  or  any  part  of  the 
proceeds  of  said  liquors,  or  whether  he  is  entitled  to  a  credit  as  collector  for 
the  one  moiety  or  half  part  thereof,  being  the  last-mentioned  sum,  is  submitted 
to  the  court.  In  each  of  such  seizures,  the  said  James  Collier  obtained  from 
some  owner,  or  from  the  carrier,  master,  or  consignee,  or  other  most  accessible 
person,  acting  as  agent  for  the  owner  in  the  importation  of  said  liquors,  or 
having  the  charge  and  custody  thereof  for  the  owner,  a  certificate,  consent  or 
abandonment,  similar  in  character  to  the  certificates  of  abandonment  which 
are  inserted  in  the  case  as  having  been  given  in  evidence  on  the  trial.    He  gave 
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credit  to  the  United  States,  in  his  periodical  official  returns  to  the  treasury,  for 
the  gross  sums  so  received  on  such  sales,  charged  the  said  costs  and  expenses  and 
returned  the  appropriate  vouchers  to  the  treasury  department,  which  returns 
were  received  without  objection  by  the  treasury  department,  from  time  to 
time  during  his  entire  official  term;  and  he  -claims  to  be  entitled  to  retain  to  his 
own  use  a  moiety  of  the  said  net  proceeds.  After  the  commencement  of  this  suit, 
the  secretary  of  the  treasury,  assuming  to  act  under  the  first  branch  of  the 
fourth  section  of  the  act  first  above  in  this  finding  referred  to,  received  appli- 
cations on  behalf  of  persons  claiming  to  be  owners  of  the  said  seized  liquors, 
for  remission  of  the  said  forfeitures,  and  made  allowances  to  them,  not  as  and 
for  the  proceeds  of  said  sales,  but  as  and  for  the  cost  or  value  of  such  liquors 
before  their  importation.  A  schedule  of  such  allowances,  with  a  statement  of  the 
amounts  awarded  or  allowed  as  aforesaid,  and  of  the  amount  paid  out  of  the 
treasury  of  the  United  States  under  such  allowances,  and  of  the  amounts  re- 
maining to  be  paid  on  demand  and  exhibition  of  power  to  receive  the  same, 
was  given  in  evidence,  is  to  be  inserted  in  the  case,  and  is  to  be  deemed  a  part 
of  this  verdict." 

We  do  not  enter  into  the  question  whether,  in  the  condition  of  things  and 
under  the  exigencies  stated  in  the  special  verdict  at  the  time  those  moneys 
were  received  and  paid  into  the  treasury  by  the  defendant,  his  proceedings 
constituted  a  legal  forfeiture  and  disposal  of  the  liquors  seized  and  sold,  or  of 
their  proceeds,  as  against  the  lawful  owners.  The  precise  question  presented 
by  the  special  verdict  legitimately  extends  only  to  the  inquiry  whether  the 
United  States  have  a  right  or  title  to  the  moiety  thereof  retained  by  the  de- 
fendant, which  enables  them  to  collect  from  him  or  control  that  moiety. 
The  special  verdict  presents  considerations  sufficiently  direct  and  weighty  to 
show  that  the  official  conduct  of  the  defendant  in  the  course  taken  by  him  in 
respect  to  those  liquors  was  based  upon  intentions  to  subserve  the  rights  and 
interests  both  of  the  United  States  and  of  the  owners  of  the  property,  and  to 
exonerate  him  from  all  charge  of  a  wanton  misapplication  of  his  powers  and 
authority ;  and  it  shows,  moreover,  that  the  treasury  adopted  and  ratified,  so 
far  as  it  was  competent  for  that  department  to  do  so,  the  acts  of  the  defendant 
in  that  behalf.  In  this  posture  of*  the  case,  it  is  not  easy  to  produce  any  rule 
of  law  or  equity  which  will  enable  the  plaintiffs  to  disavow,  at  an  after  period, 
their  approval  of  those  acts,  and  hold  the  defendant  responsible  to  them  for 
the  entire  avails  of  the  property.  Nor  are  we  satisfied  that  the  United  States 
acquired  snch  title  to  the  moiety  retained  by  the  defendant  as  to  enable  them 
to  maintain  an  action  for  its  recovery  against  him. 

We  have  put  the  decision  of  this  point  on  the  facts  before  us  showing  that 
the  owners  of  the  liquor  seized,  or  their  agents,  assented  to  the  sales  by  the  de- 
fendant without  the  intervention  of  any  court  of  law,  and  have  never  with- 
drawn or  repudiated  such  assent,  and  that  the  treasury  department,  with  full 
notice  that  no  recourse  had  been  had  to  the  courts  of  the  United  States  in 
Oregon  or  Louisiana,  to  obtain  condemnation  and  sale  of  the  property,  re- 
ceived, to  the  use  of  the  United  States,  the  one-half  of  the  proceeds  of  such 
sales,  and  entered  the  usual  credits,  in  the  accounts  of  the  defendant,  for  such 
amount. 

§  450.  The  remission  of  penalties  or  forfeitures  by  the  treasury  does  not  affect 
the  moieties  of  collectors  and  others  after  such  moieties  have  been  received  for  dis- 
tribution.    Cases  cited. 

The  proceeding  by  the  secretary  of  the  treasury  to  restore  those  proceeds  to 
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the  owners  of  the  liquors,  after  this  suit  was  commenced,  could  not  divest  the 
right  and  title  of  the  defendant  to  the  one  moiety  which  had  been  for  a  long 
period  in  his  actual  possession,  and  was  received,  as  between  him  and  the 
plaintiffs,  in  a  manner  tantamount  to  that  of  a  formal  distribution  of  the  pro- 
ceeds after  condemnation  by  order  of  court.  The  authority  of  the  secretary 
of  the  treasury  to  remit  forfeitures  under  the  revenue  laws  has  been  deter- 
mined to  embrace  also  the  interests  of  the  officers  entitled  to  share  in  the  for- 
feitures; and  such  authority  to  remit  may  be  exercised  after  judgment  of 
condemnation.  United  States  v.  Morris,  10  Wheat.,  246 ;  S.  C,  1  Paine,  209.  But 
the  power  ceases  after  the  share  of  the  forfeiture  is  received  by  the  collector 
for  distribution  among  his  co-officers.  Ibid.  As  the  collector,  in  this  instance, 
acted  without  the  co-operation  of  a  naval  officer  or  surveyor,  the  entire  moiety 
received  by  him  was  his  legal  share  of  the  forfeiture,  and  is  in  his  hands,  with 
the  same  right  on  his  part  to  the  whole  of  it  that  he  would  have  possessed  to 
his  aliquot  part  of  it,  if  it  had  been  required  by  law  to  be  divided  between  him 
and  other  officers.  In  our  opinion,  therefore,  if  the  award  of  these  moneys  by 
the  secretary  of  the  treasury  to  the  owners  of  the  liquors  seized  had  been 
strictly  in  the  form  of  a  remission,  under  the  authority  of  the  first  section  of 
the  act  of  March  3,  1797  (1  U.  S.  Stat,  at  Large,  506),  it  would  be  inoperative 
and  void  as  to  the  defendant,  after  the  moneys  had  publicly  gone  into  his 
hands,  and  were  held  as  his  own  property.  The  Hollen  and  Cargo,  1  Mason, 
431. 

The  same  principles  would  apply  if  the  secretary  of  thetreasury  had  acted 
under  the  fourth  section  of  the  act  of  September  28,  1850,  and  had  directed 
the  technical  remission  of  the  forfeitures;  and  this  without  respect  to  any 
question  as  to  whether,  the  seizure  and  confiscation  having  been  anterior  to  the 
passage  of  that  act,  it  was  not  necessary,  under  the  proviso  to  that  section,  to 
show  the  seizure  to  have  been  improper  on  the  part  of  the  collector. 

Nor  does  it  seem  to  us  that  a  mere  order  of  restoration  of  the  proceeds  of 
those  forfeitures  to  the  former  owners,  at  the  discretion  of  the  secretary,  with- 
out the  concurrence  of  the  defendant,  or  notice  to  him  that  such  an  order  was 
applied  for  or  was  intended  to  be  made,  can  be  regarded  as  a  remission,  within 
the  provisions  either  of  the  act  of  March«3, 1797,  or  that  of  September  28, 
1850. 

We  are  of  opinion,  accordingly,  that  the  defendant  is  entitled  to  retain  the 
sum  of  $34,915.43,  being  the  moiety  of  such  proceeds,  and  to  receive  credit  for 
the  same  in  his  accounts. 

§451.  Where  forfeitures  are  represented  by  bonds  transmitted  to  the  treasury^ 
returned  to  the  collector  and  not  collected  by  him,  the  collector  w  not  entitled  to 
any  moiety  m  case  such  forfeiture  was  remitted. 

The  claim  of  the  defendant  to  a  credit  of  $12,300,  being  the  one-half  of  the 
amount  of  bonds  received  by  him  for  certain  vessels  and  goods  seized  as 
forfeited,  was  disallowed  by  the  treasury  department.  The  special  verdict  as 
to  that  claim  finds  "  that  the  sum  purporting  to  be  secured  by  three  certain 
bonds  to  the  United  States,  set  forth  with  the  evidence  in  this  case,  taken  by 
the  said  James  Collier  for  seized  vessels  or  goods  delivered  up,  and  which  are 
in  evidence,  being  the  vessels  or  the  cargoes  of  the  Ocean,  Callooney  and 
Lallah,  was  $24,600 ;  that  the  said  bonds  were  returned  by  him,  said  James 
Collier,  on  leaving  office,  into  the  treasury  department  of  the  United  States, 
and  have  not  been  collected,  nor  have  any  proceedings  been  had  or  attempted 
by  the  treasury  department  for  the  purpose  of  collecting  the  same;  and  they 
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farther  find,  that  if  the  said  last-mentioned  sum  had  been  collected  and  re- 
ceived, the  said  James  Collier  would  have  been  entitled  to  the  sum  of  $12,800, 
being  the  one-half  part  of  the  amount  of  the  said  bonds ;  and  the  said  James 
Collier  claims  a  credit  for  that  amount  in  his  accounts,  the  same  having  been 
disallowed." 

In  oar  opinion  the  defendant  is  not  entitled  to  have  those  bonds  regarded 
as  money  actually  paid  into  the  treasury.  They  were  not  accepted  by  the 
treasury  in  satisfaction  of  the  value  of  the  property  forfeited,  so  as  to  raise  an 
equitable  credit,  on  that  footing,  in  favor  of  the  defendant.  He  received  the 
bonds  and  transmitted  them  to  the  treasury  department,  to  be  dealt  with 
there  under  their  authority  and  not  under  his;  and,  even  a  laches  by  the  gov- 
ernment, if  one  may  be  imputed  to  it,  in  not  enforcing  the  bonds,  would  not 
authorize  him  Uf  treat  those  securities  as  so  much  money  received  by  the 
treasury.  He  gives  no  evidence  that  the  obligors  are  or  were  responsible 
sureties  for  the  amount,  nor  that  he  demanded  any  action  on  the  part  of  the 
government  to  enforce  payment  of  the  bonds.  No  higher  right  to  the  value 
of  the  bonds  can  be  claimed  by  the  defendant  than  he  would  have  possessed 
to  the  vessels  or  merchandise  which  they  represent  had  such  property  been 
detained,  by  order  of  the  treasury  department,  under  arrest  and  without 
adjudication ;  and  it  is  plain  that  the  collector's  right  to  a  share  in  seized  prop- 
erty applies  only  to  the  proceeds  obtained  from  its  condemnation  and  sale, 
and  in  no  way  attaches  to  the  property  itself.  There  is  no  evidence  before 
the  court  authorizing  it  to  act  upon  those  securities  as  money  proceeds  of  the 
seized  property.  We  are  therefore  of  opinion,  upon  the  finding  of  the  jury, 
that  this  claim  was  properly  disallowed  by  the  department. 

The  special  verdict  finds  "that  of  the  moneys  so  received  by  the  said 
James  Collier,  $28,000  was  received  for  the  additional  duties  of  twenty  per 
centum  ad  valorem,  prescribed  to  be  levied,  collected  and  paid,  by  the  eighth 
section  of  the  act  reducing  the  duty  on  imports  and  for  other  purposes,  passed 
July  30,  1846,  one-half  of  which  sum  the  said  James  Collier  claims  as  a 
credit  in  his  accounts,  the  same  having  been  disallowed."  We  consider  the 
case  of  King  v.  Maxwell,  17  How.,  147,  as  determining  that  the  sum  so  de- 
manded by  the  defendant  did  not  accrue  from  fines  or  penalties,  but  was 
composed  of  duties  chargeable  by  law  on  the  merchandise  imported.  Ac- 
cordingly, the  defendant  has  no  legal  claim  to  that  sum. 

The  special  verdict  finds  that  "  the  said  James  Collier,  in  rendering  his  said 
periodical  accounts,  charged  himself,  as  a  part  of  a  larger  amount,  with  the 
sum  of  $8,110.29  received  to  the  use  of  the  United  States  by  the  deputy  col- 
lector at  Monterey,  which  forms  a  part  of  the  debits  so  claimed  against  him 
by  the  United  States  in  the  several  stated  accounts.  The  said  sum  was  stolen 
from  the  said  deputy  collector  without  neglect  or  default  on  his  part,  or  on  the 
part  of  the  said  James  Collier,  and  the  said  James  Collier,  in  the  same  account 
in  which  he  returned  the  said  last-mentioned  sum  as  a  charge  against  himself, 
claimed  a  credit  per  contra,  against  the  United  States,  for  the  last-named  sum 
thus  stolen." 

§  452.    What  is  the  legal  relation  between  a  collector  and  a  deputy  collector. 

The  deputy  collector  at  Monterey  was  not  made  subject  to  the  removal  or 
control  of  the  collector  of  the  district.  The  collector  had  no  other  connection 
with  bis  appointment  than  that  of  proposing  him  to  the  secretary  of  the 
treasury  for  his  approbation ;  and  the  fourth  section  of  the  act  of  March  3, 
1849,  secures  to  the  deputy  a  compensation  independent  of  the  collector,  and 
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gives  to  him,  in  his  section  of  the  district,  the  same  standing,  in  respect  to  fees 
and  commissions,  as  the  collector  had  at  San  Francisco.  This  would  rather 
render  the  deputy  collectors  in  California  agents  of  the  government  than  of 
the  collector  personally.  "Whether  this  be  so  or  not,  the  legal  relation  be- 
tween public  officers  and  their  sworn  assistants,  even  when  they  are  acting 
directly  in  connection,  is  generally  not  that  of  master  and  servant,  or  princi- 
pal and  agent;  and  the  liability  of  the  official  superior  for  defaults  of  his 
assistants  arises  only  in  case  of  his  own  misconduct  or  neglect.  Dunlop  v. 
Munroe,  7  Cranch,  242;  Story  on  Agency,  §§  321,  322;  Bailey  v.  The  Mayor, 
etc.,  of  New  York,  3  Hill,  531;  Wiggins  v.  Hathaway,  6  Barb.,  632. 

§  453.  When  officials  arem  exonerated  from  liability  for  money  stolen  from, 
them.     Cases  cited. 

Even  if  the  defendant  stands  in  law  responsible  for  the  conduct  and  liabili- 
ties of  the  deputy  at  Monterey,  and  is  to  be  regarded  as  the  holder,  for  the 
benefit  of  the  United  States,  of  the  funds  purloined,  still,  it  being  found,  by 
the  verdict  of  the  jury,  that  the  money  was  stolen,  the  defendant,  upon  well- 
established  principles  of  equity  law,  would  be  exonerated  from  all  liability  for 
them.     Spence's  Eq.  Juris.,  437,  and  cases  there  cited. 

In  an  action  by  the  United  States  against  a  disbursing  officer  or  agent  or 
other  individual,  for  the  recovery  of  mone\'s  claimed  of  him,  the  defendant  is 
entitled,  on  the  trial,  to  the  allowance  of  all  equitable  demands  of  his  against 
the  United  States,  if  the  same  have  been  submitted  to  the  proper  accounting 
officers  of  the  government  and  disallowed  by  them.  Act  of  March  3,  1797 
(1  U.  S.  Stat,  at  Large,  515,  §4);  United  States  v.  Wilkins,  6  Wheat.,  135; 
United  States  v.  Jones,  8  Pet.,  375;  United  States  v.  Robeson,  9  Pet.,  319; 
United  States  v.  Hawkins,  10  Pet.,  125. 

On  the  finding  of  the  jury,  the  charge  in  question  must  be  rejected  from 
the  account  against  the  defendant.  On  a  careful  consideration  of  the  whole 
case  we  shall  order  judgment  to  be  entered  therein  to  the  following  purport: 

1.  The  defendant  is  entitled,  under  the  fourth  section  of  the  act  of  March  3, 
1849,  to  a  credit,  as  compensation  for  his  services  as  collector,  to  $1,500  per 
annum,  and  the  fees  and  commissions  allowed  by  law,  without  limitation  or 
restriction,  from  the  date  of  his  appointment  under  the  said  act,  and  during 
the  continuance  of  his  services  as  such  collector,  down  to  the  14th  of  January, 
1851,  when  he  surrendered  the  custom-house  to  T.  Butler  King,  who  then  ap- 
peared and  took  possession  of  the  same,  and  entered  upon  the  discharge  of  the 
duties  of  his  office  as  collector  under  the  act  of  September  28,  1850,  which  or- 
ganized the  territory  of  California  into  six  collection  districts,  and  provided 
for  the  appointment  of  a  collector  in  each  district. 

2.  The  defendant  is  not  entitled  to  a  credit  for  a  moiety  of  the  $28,000  re- 
ceived as  additional  duties  of  twenty  per  cent,  ad  valorem^  under  the  eighth 
section  of  the  tariff  act  of  July  30,  1846. 

3.  The  defendant  is  not  entitled  to  a  credit  for  a  moiety  of  the  $24,600 
secured  by  bonds  given  upon  the  release  of  vessels  seized  for  a  violation  of 
the  revenue  laws. 

4.  The  defendant  is  not  liable  for  the  $8,110.29  charged  against  him,  which 
was  received  by  the  deputy  collector  at  Monterey,  and  which  was  stolen  from 
him  without  default  on  his  part  or  that  of  the  collector. 

5.  The  question  of  interest  is  reserved  until  the  account  is  stated  between, 
the  government  and  the  defendant  conformably  to  the  principles  here  set- 
tled. 
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Afterwards  the  case  was  heard  upon  the  reserved  question  of  interest. 

Opinion  by  Betts,  J. 

We  are  of  opinion  that  no  interest  be  allowed  to  either  party,  and  that 
a  balance  of  §8,110.29,  as  due  to  the  defendant,  be  certified  in  favor  of  the  de- 
fendant against  the  United  States,  according  to  the  terms  of  the  special  ver- 
dict. 

In  the  argument  before  the  court  in  support  of  the  claim  to  interest,  the 
counsel  for  the  United  States  conceded  that,  according  to  the  principles  laid 
down  in  the  opinion  of  the  court  on  the  case  at  large,  the  defendant  had  over- 
paid the  government,  unless  he  was  chargeable  with  interest.  The  proposi- 
tion maintained  for  the  plaintiffs  is,  that  the  account  should,  under  the  decision 
of  the  court,  be  stated  as  follows: 

Balance,  as  computed  without  interest,  in  the  account  made  np  on  the  7th  of 

March,  1858 $216,712  43 

Deduct,  by  order  of  the  court : 

One-half  of  net  proceeds  of  seized  liquors $84,915  48 

Commissions 63,250  95 

Money  stolen  at  Monterey 8,110  29 

106,276  67 

$110,485  76 
Interest  on  this  sum  from  January  14,  1851,  to  16th  September,  1858,  at  six  per 
cent 17,721  88 

$128,157  64 
Deduct  payment,  16th  September,  1858 118,546  05 

Balance $9,611  59 

It  is  admitted  that,  applying  the  payment  of  $118,546.05  to  the  account,  the 
debit  side,  independent  of  interest,  is  satisfied,  with  a  balance  over  in  favor  of 
the  defendant ;  but  it  is  contended  that  the  balance  of  interest  remaining  unpaid 
forms,  from  the  time  of  such  payment,  a  new  capital,  on  which  interest  should 
be  computed  to  the  time  of  the  judgment.  On  that  hypothesis,  the  plaintiffs 
claim  to  be  entitled  to  judgment  for  $9,611.59. 

The  jury  find  "  that  five  several  statements  of  the  defendant's  account  were 
made  up  by  the  treasury  department,  and  that  the  balance  stated  as  due  from 
the  defendant  to  the  United  States  in  each  of  said  five  accounts  was  not  due, 
a  less  amount,  if  anything,  being  in  fact  due,  and  that  none  of  the  said  ac- 
counts, except  the  last,  contained  any  claim  for  interest,  and,  in  the  last  of 
said  accounts,  interest  was  claimed  as  therein  stated.'9  The  last  statement 
there  referred  to  was  made  up  September  22,  1853.  This  action  was  com- 
menced in  May,  1852,  upon  the  indebtedness  charged  in  the  account  stated 
June  7, 1851. 

§  454.  The  treasury  department  acts  in  a  judicial  capacity  in  determining 
the  charges  to  which  an  officer  is  liable.     Its  decision,  when  final. 

It  is  at  best  questionable  whether  the  comptroller  had  any  authority  to  re- 
state and  augment  the  debit  side  of  the  account,  at  any  time  after  the  first 
statement  had  been  adopted  and  repeated  in  the  subsequent  treasury  statements 
of  September  and  December,  1851,  and  March,  1853.  Ex  parte  Kandolph,  2 
Brock.,  447,473;  United  States  v.  Kuhn,  4  Cr.  C.  C,  401.  More  particu- 
larly would  the  right  of  accounting  officers  to  change  the  treasury  statement, 
by  adding  a  claim  of  interest,  after  a  payment  had  been  received  from  the 
defendant  which  overpaid  the  principal  really  due  upon  the  account  as  it 
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stood  when  the  payment  was  made,  fee  open  to  exception ;  for  it  is  the  addi- 
tion of  interest  to  the  demand  after  the  16th  of  September,  1853,  when  the 
defendant  paid  into  the  treasury  $118,546.05,  which  produces  the  balance  of 
$9,611.59,  claimed  to  be  due  on  the  statement  of  September  22,  1853.  The 
technical  objection  to  varying  the  account  is,  that  it  creates  a  new  cause  of 
action  after  suit  brought;  "but  one  more  vital  to  it  on  the  merits  is,  that  the 
treasury  department  acts  in  a  judicial  capacity  in  determining  the  charges  to 
which  the  defendant  is  subject,  and  is  not  competent  to  vary  that  adjudication 
subsequently,  to  his  prejudice.  The  decision  of  the  department,  within  the 
rules  prescribed  for  the  exercise  of  its  powers,  is,  in  eifect,  final  United 
States  v.  Jones,  8  Pet.,  375.  We  think,  therefore,  that  the  plaintiffs  are  not 
entitled  to  set  up  a  charge  of  interest  made  in  the  restatement  of  the  defend- 
ant's account  on  the  22(1  of  September,  1853,  and  to  renew  that  charge  in 
this  action. 

§  455.  Statutory  provisions  as  to  liability  of  officers  for  interest 

But  if  this  objection  is  disregarded,  and  the  right  to  interest  is  placed  upon 
the  footing  that  the  defendant  is  liable,  under  the  direct  provisions  of  the  first 
section  of  the  act  of  March  3,  1797  (1  U.  S.  Stat,  at  Large,  512),  for  the  set- 
tlement of  accounts  between  the  United  States  and  receivers  of  public  money; 
or  on  the  general  principle  of  law,  that  a  running  account  is  to  be  deemed 
liquidated,  so  as  to  form  a  basis  of  liability  for  interest,  from  the  time  of  its 
adjustment  and  statement  at  the  treasury ;  or  on  the  ground  that  a  trustee  is 
ohargeable  with  interest  on  all  sums  in  his  hands,  from  the  time  they  are  re- 
ceived until  they  are  paid  over  or  applied  to  the  use  of  the  cestui  que  trusty — 
the  plaintiffs,  in  our  opinion,  fail  to  bring  this  case  within  the  purview  of 
either  of  those  principles. 

The  statute  subjects  a  receiver  of  public  money  to  the  payment  of  interest 
thereon,  if  he  "shall  neglect  or  refuse  to  pay  into  the  treasury  the  sum  or  bal- 
ance reported  to  be  due  to  the  United  States  upon  the  adjustment  of  his  ac- 
count." Act  of  March  3, 1797,  §  1  (1  U.  S.  Stat,  at  Large,  512).  The  imposition 
of  interest  is  made  by  the  statute  dependent  on  the  refusal  of  the  delinquent  to 
pay  into  the  treasury  the  sum  or  balance  reported  to  be  due.  Upon  the  find- 
ing of  the  jury  by  their  special  verdict,  the  sum  or  balance  reported  to  be  due 
in  the  five  different  adjustments  and  statements  of  the  defendant's  account, 
was,  in  no  instance,  due;  and  this  verdict  relieves  the  defendant  from  the  ob- 
ligation to  pay  into  the  treasury  either  sum  or  balance  reported  to  be  due  by 
him.  It'  would  be  oppressive  to  exact  a  deposit  of  $791,065.31  in  the  treasury 
by  the  defendant,  at  the  risk  of  his  being  subjected  to  the  payment  of  interest 
upon  any  balance  which  might  chance  to  be  reserved  out  of  a  vastly  sur- 
charged account,  during  the  indefinite  period  in  which  the  subject  might  bo 
kept  in  litigation. 

§456.  Interest  is  chargeable  against  wilful  defaulters. 

There  is  strong  reason  for  understanding  the  provisions  of  the  act  as  being 
directed  against  wilful  defaulters,  whose  delinquency  is  made  clear.  Interest 
in  the  nature  of  a  penal  infliction  may  then  be  carried  into  the  account  and 
enforced  against  them.  This  is  not  the  position  in  which  the  defendant  is 
placed  by  the  proofs.  There  was  no  delinquency  on  his  part  in  bringing  his  ac- 
counts to  an  adjustment.  The  evidence  is  full  to  show  that  his  accounts  and 
vouchers  were  promptly  transmitted  by  him  to  the  treasury  department,  and 
that  the  department  was  beset  by  himself  personally,  by  his  agents,  and  by 
correspondence,  from  the  date  of  his  return  from  California,  with  importunate 
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urgency,  to  bring  his  accounts  to  an  adjustment.  The  impediment  to  the 
completion  of  the  accountings  was  in  no  respect  with  him.  The  fluctuations 
of  balances  in  the  successive  statements,  descending  and  ascending,  between 
$791,065.31  and  $181,797,  and  finally  resting  at  $216,712.43,  upon  which  he 
paid  into  the  treasury  $8,110.29  more  than  is  found  to  be  due  to  the  United 
States,  resulted  from  the  varying  views,  among  the  accounting  officers,  of  the 
proofs,  which,  from  the  beginning,  had  been  one  and  the  same  before  them. 
We  do  not  wish  to  be  understood  as  saying  that,  if  the  suit  had  been  brought 
upon  the  statement  of  March  7,  1853,  a  jury  might  not,  in  passing  upon  the 
rights  of  parties  embraced  in  a  complicated  and  indeterminate  state  of  ac- 
counts, have  awarded  interest  on  the  sum  paid  in  September,  1853,  and  which 
was  found  sufficient  to  extinguish  the  debt.  But,  in  our  judgment,  the  treasury 
statement  so  made  up  is  not  to  be  accepted  as  a  liquidated  adjustment,  fixing 
an  indebtedness  upon  the  defendant,  and  stands  in  law,  when  in  contestation, 
and  found  to  be  grossly  erroneous,  no  more  privileged  to  claim  interest  than 
running  demands  between  parties,  consisting  of  moneys  advanced  on  one  side 
and  disbursements  and  services  upon  the  other.  We  consider  the  accounts  as 
open  and  running,  in  effect,  until  the  plaintiffs  and  the  defendant  accepted  the 
one  of  the  7th  of  March,  1853,  made  up  during  the  pendency  of  the  action,  as 
that  upon  which  the  rights  of  the  party  were  to  be  determined.  This  charge 
was  fully  satisfied  and  extinguished  by  payment,  and,  had\it  included  a  charge 
of  interest,  we  should  have  considered  the  plaintiffs  entitled  to  interest,  from 
the  time  the  balance  was  ascertained  until  its  discharge.  As  the  account  con- 
tained no  such  charge,  and  no  undertaking  of  the  defendant  to  pay  interest  is 
proved,  we  place  the  demand  on  the  same  ground  of  an  unliquidated  account,. 
which  it  previously  held. 

To  have  our  conclusions  distinctly  apprehended,  it  is  proper  to  observe  that 
the  plaintiffs  gave  in  evidence,  in  support  of  their  action,  no  other  adjusted 
statement  of  the  defendant's  accounts  than  the  one  first  made  up,  that  of  June, 
7, 1851,  and  that  the  subsequent  statements  were  given  in  evidence  by  the 
defendant. 

OGDEN  v.  MAXWELL. 

(Circuit  Court  for  New  York:  3  Blatchford,  319-324.     1855.) 

Statement  of  Facts. —  Action  by  owners  of  a  vessel  to  recover  back  illegal 
fees  exacted  by  the  collector  of  the  port  for  landing  passengers  and  their  bag- 
gage. One  permit  only  was  issued  for  all  the  passengers,  but  fees  were  re- 
quired to  be  paid  at  the  rate  of  twenty  cents  for  every  five  passengers.  The 
money  was  paid  without  any  written  protest  being  made.  There  was  a  ver- 
dict for  the  plaintiff  subject  to  the  opinion  of  the  court  on  a  case  stated. 

§  457.  A  collector  is  liable  for  fee*  illegally  exacted  although  he  has  paid  them 
over  to  the  government. 

Opinion  by  Betts,  J. 

An  objection  is  raised  by  the  defendant,  preliminarily,  to  the  action,  or  rather 
to  his  personal  liability,  on  the  ground  that  he  acted,  in  the  matter  in  question, 
as  the  agent  of  the  government,  and  had  paid  into  the  treasury  the  moneys 
demanded,  before  suit  was  brought.  This  objection  was  not  supported  by  any 
proof;  and,  although  the  court  will  judicially  notice  that  by  the  act  of  March 
3, 1841  (5  U.  S.  Stat,  at  Large,  432,  §  5),  the  defendant  is  entitled  to  retain,  for 
his  own  compensation,  from  the  fees  and  emoluments  received  in  his  office,  no 
more  than  the  sum  of  $6,000  per  annum,  and  that  all  sums  beyond  that  are  to 
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be  accounted  for  and  paid  into  the  treasury,  j*et  we  cannot  assume,  without  evi- 
dence, either  that  the  total  of  his  receipts  from  those  sources  exceeded  that  limit- 
ation in  the  year  1851  or  the  year  1852,  or  that  the  particular  sums  paid  by  the 
plaintiffs  and  sued  for  in  this  action  did  not  constitute  a  part  of  the  emolu- 
ment retained  by  the  defendant  for  his  individual  use.  "We  are,  however, 
inclined  to  the  opinion,  for  reasons  hereafter  to  be  stated,  that  if  those  sug- 
gestions had  been  established  by  the  proofs,  they  would  have  furnished  no  ade- 
quate defense  to  the  action. 

§  468.  Under  the  act  of  March  3,  1799  {IStat.  at  Large,  706),  a  collector  is 
not  authorized  to  charge  fees  for  constructive  permits  to  land  goods. 

The  right  of  the  collector  to  charge  and  collect  the  fees  in  question  is  justi- 
fied by  the  defense,  both  upon  an  implied  authorization  by  the  second  section  of 
the  act  of  congress  of  March  3,  1799  (1  U.  S.  Stat,  at  Large,  706),  and  also  under 
a  long  continued  usage  and  practice  in  the  collector's  office  of  this  port,  in  ex- 
ecuting that  act  in  this  particular.  That  section  enacts  that,  "in  lieu  of  the 
fees  and  emoluments  heretofore  established,  there  shall  be  allowed  and  paid  for 
the  use  of  the  collectors,  naval  officers  and  surveyors  appointed  and  to  be  ap- 
pointed in  pursuance  of  law,  the  fees  following,  that  is  to  say :  "  to  each 
collector,  .  .  for  every  permit  to  land  goods,  twenty  cents."  Section  46 
of  another  act  passed  the  same  day  (Id.,  661,  662),  appoints  the  manner  in 
which  the  baggage  and  mechanical  implements  imported  by  passengers  shall 
be  entered,  and  directs  that,  on  compliance  with  the  conditions  prescribed,  "  a 
permit  shall  and  may  be  granted  for  landing  the  said  articles." 

The  transactions  at  a  collector's  office,  which  are  made  subject  to  charges 
or  fees,  are  enumerated  in  the  statute,  and  the  compensation  to  be  collected 
for  each  act  done  by  him  is  specifically  stated.  In  the  levy  of  those  emoluments 
he  is  governed  by  the  limitations  no  less  than  by  the  express  directions  of  the 
statute.  No  equity  or  usage  in  respect  to  these  rates  of  compensation  can  be 
appealed  to,  as  a  sanction  for  a  departure  from  the  terms  of  the  act.  It  does 
not  admit  of  question  that  a  charge  of  $61.40  would  be  illegal  and  extortion- 
ate, if  no  more  than  the  personal  baggage  and  implements  of  trade  of  two 
passengers  were  to  be  entered  and  landed  as  such,  under  two  permits  given  by 
a  collector,  whatever  might  be  the  number  or  value  of  those  articles.  This 
would  be  so,  because  congress  has  required  a  definite  service  to  be  done  by 
the  collector,  and  has  granted,  for  the  performance  of  that  service,  a  specific 
compensation.  The  statute  gives  no  reward  except  for  doing  the  individual 
act  named ;  and  no  consideration  of  convenience  to  either  or  both  of  the  parties, 
or  saving  of  expense,  by  substituting  another  practice  in  place  of  that  directed 
by  law,  will  authorize  a  collector,  colore  officii,  to  charge  and  receive  compensa- 
tion for  a  service  differing  from  that  appointed  by  positive  law. 

§  459.  Where  fees  are  fixed  by  law  no  greater  sum  can  be  exacted  by  officers  of  the 
government.  It  can  be  recovered  bach,  and  if  corruptly  taken  is  extortion,  and 
indictable. 

Numerous  adjudications  in  the  courts  of  the  United  States  in  this  district  have 
declared  that,  when  a  rate  of  fees  to  an  officer  of  court  is  established  by  statute 
for  a  particular  service,  it  is  illegal  in  the  officer  to  charge  or  accept  a  greater 
fee  for  that  service.  The  rule  is  equally  stringent  in  the  state  courts.  An 
action  of  assumpsit  will  lie  by  the  party  making  payment,  against  the 
officer,  to  recover  back  the  overcharge.  Mclntyre  v.  Trumbull,  7  Johns.,  35. 
And,  if  the  act  be  done  corruptly,  it  is  extortion,  and  subjects  the  officer  to 
indictment.    The  People  v.  Whaley,  6  Cowen,  661. 
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The  custom  or  usage  alleged  to  prevail  at  this  pbrt,  to  make  constructive 
charges  for  granting  permits,  whatever  may  be  its  notoriety  or  continuance, 
is  void,  both  because  it  contravenes  the  spirit  of  the  statute,  and  also  because 
there  is  no  warrant  of  law,  except  under  the  statute,  for  imposing  any  charge 
or  fee  for  that  official  act.  The  defendant  would,  without  the  aid  of  the  stat- 
ute, be  guilty  of  extortion  in  levying  fees  of  any  kind  for  his  official  services. 

§  460.  Collectors  are  responsible  for  the  illegal  acts  of  their  deputies  in  exacting 
illegal  fees.     Cases  cited. 

The  high  character  of  the  collector  takes  away  every  color  of  suspicion 
that,  in  these  cases,  he  was  actuated  by  any  wrongful  motives.  He  adminis- 
tered the  office  as  he  found  his  predecessors  had  done,  and  most  probably 
these  special  details  of  duty  were  performed  by  his  assistants,  and  his  assent 
thereto,  if  ever  given,  was  merely  formal.  The  principle,  however,  is  not  af- 
fected, if  these  presumptions  are  admitted  as  facts.  The  collector  is  person- 
ally liable  for  the  illegal  acts  of  his  deputy,  in  exacting  a  compensation  not 
authorized  by  law.  Mclntyre  v.  Trumbull,  7  Johns.,  35.  And  it  is  not  nec- 
essary to  the  maintenance  of  a  civil  action  for  the  recovery  of  money  wrong- 
fully collected,  that  any  turpitude  should  be  proved  against  the  officer.  The 
suit  in  no  way  rests  on  any  illegal  purpose  of  the  defendant  in  exacting  the 
payment.  It  is  well  sustained,  if  his  official  power  was  exercised  in  the  collec- 
tion, without  warrant  of  law.  Maxwell  v.  Griswold,  10  How.,  242.  The  pay- 
ment was  compulsorily  obtained  from  the  plaintiffs  in  this  instance,  and  they 
are  entitled  to  charge  the  collector  with  the  amount,  notwithstanding  he  re- 
ceived it  for  and  paid  it  to  the  government.  Eipley  v.  Gelston,  9  Johns.,  201. 
Any  charges  or  costs  illegally  exacted  by  an  officer  colore  officii  may  be  re- 
covered back  from  him  by  the  common  law  action  of  indebitatus  assumpsit. 
Clinton  v.  Strong,  9  Johns,,  370. 

We  do  not  consider  the  objection  that  the  action  should  be  in  the  names  of 
the  individual  passengers,  and  not  in  that  of  the  ship-owners,  as  sustainable. 
In  the  absence  of  proof  upon  this  point,  the  implication  would  be,  that  the 
passage  money  was  all  that  the  ship-owners  could  claim  from  passengers  for 
their  transportation  to  and  delivery  at  the  port  of  discharge.  This  presump- 
tion is  fortified  by  the  fact  that  the  owners  assumed  the  satisfaction  of  these 
demands,  and  also  that  the  defendant  exacted  payment  from  them.  The  de- 
mands must,  therefore,  be  regarded  as  charges  which  the  owners  were  bound 
to  satisfy,  as  a  condition  to  the  unloading  of  the  ship.  If  the  demands  were 
exacted  illegally,  the  owners  would  have  no  remedy  for  them  against  the  pas- 
sengers, even  if  the  passengers  were  bound  to  pay  all  proper  port  charges 
here. 

We  do  not  think  that  the  act  of  February  26,  1845  (5  U.  S.  Stat,  at  Large, 
727),  applies  to  exactions  of  this  character.  The  terms  of  that  act,  requiring 
notice  in  writing  to  be  given  to  the  collector  of  objections  made  to  payments 
exacted  by  him,  are  expressly  confined  to  duties  paid.  In  all  other  respects, 
the  parties  stand  upon  their  common  law  rights  and  liabilities;  and,  under 
those,  the  action  in  this  case  well  lies,  although  the  fees  collected  by  the  de- 
fendant were  paid  into  the  treasury  before  suit  was  brought.  Ripley  v.  Gels- 
ton,  vbi  supra. 

In  our  opinion,  the  collector  has  no  authority  to  charge  for  any  other  per- 
mits than  those  actually  issued,  at  twenty  cents  for  each  permit.  In  the 
present  case,  he  has  demanded  and  received  payment  for  three  hundred  and 
seven  permits,  amounting  to  $61.40,  when  by  law  he  was  authorized  to  collect 
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no  more  than  forty  cents,  being  twenty  cents  each  for  the  two  actually 
granted  by  him.  Judgment  must  be  entered  for  the  plaintiffs,  for  the  above 
excess,  with  interest. 

§  461.  In  general. —  The  collector  of  Ipswich  was  held  not  to  be  entitled  to  a  commission  on 
drafts  drawn  by  him  on  the  collector  at  Boston,  on  payment  of  bounties  due  fishermen  under 
the  act  of  1813.     Andrews  v.  United  States,*  2  Story,  203. 

§  4(5*2.  Held,  that  a  collector  is  not  entitled  to  any  compensation  for  performing  the  duties 
of  surveyor ;  as  he  is  required  by  section  21  of  the  act  of  1799  to  perform  the  duties  of  a  sur- 
veyor where  there  is  no  surveyor  assigned  by  law  for  a  particular  port    Ibid. 

§  403.  The  office  rent,  clerk  hire,  fuel  and  stationery  expenses  of  a  coUector  are  proper  cred- 
its against  the  United  States,  and  a  failure  to  keep  and  transmit  yearly  accounts  of  such,  as 
required  by  the  act  of  1799,  will  not  affect  his  right  to  claim  the  same.    Ibid. 

§  464.  Where  a  collector  is  removed  from  office  before  the  expiration  of  the  year,  he  is  en- 
titled, under  the  act  of  1822,  to  retain  his  salary  of  $3,000  out  of  the  emoluments  of  the  office 
collected  by  him.    United  States  v.  Pearce,*  2  Sumn.,  575. 

§  405.  The  moneys  of  the  United  States  in  the  hands  of  United  States  collectors  are  not 
specifically  appropriated  for  the  payment  of  fees  allowed  to  employees  of  the  government  in 
their  collection,  so  as  to  create  a  lien  for  their  payment  in  favor  of  such  employees.  Champ- 
ney  v.  Bancroft,*  1  Story,  423. 

§  466.  And  it  seems,  if  the  collector  does  not  pay  the  employees  the  fees  to  which  they  are 
entitled,  before  giving  up  his  position,  the  claim  remains  valid  against  the  government,  and 
the  new  collector  is  at  liberty  to  pay  them.    Ibid. 

%  467.  The  fourth  section  of  the  act  of  March  2, 1799,  chapter  129,  providing,  in  cases  of  death 
or  resignation  of  collectors,  for  the  equal  division  between  the  predecessor  or  his  representa- 
tive, and  the  successors  of  commissioners  allowed  by  that  act  on  moneys  by  them  respectively 
received  "  on  account  of  the  duties  arising  on  goods  imported  into  the  United  States,"  fur- 
nishes an  equitable  rule  for  the  equal  division  of  such  commissions  between  a  collector  who 
actually  received  the  money  upon  bonds  for  duties,  and  his  predecessor  in  the  same  office,  who 
took  such  bonds  but  was  removed  from  office  before  the  receipt  of  the  moneys  thereon  by 
virtue  of  the  act  of  1820,  chapter  102,  limiting  his  term  of  office  to  four  years.  Bates  v. 
Drury,*  4  Mason,  118. 

§  468.  Sections  73  and  74  of  the  act  of  July  28,  1868  (15  Stat.,  157),  substituting  export  bonded 
warehouse  for  internal  bonded  warehouses,  did  not  change  the  rule  of  allowance  of  commis- 
sions to  collectors  of  internal  revenue  upon  taxes  collected  by  them  for  articles  removed  from 
one  district  to  a  bonded  warehouse  in  another  district.    United  States  v.  Wilcox,*  5  Otto,  661. 

$  469.  The  duty  of  preparing  and  furnishing  inspection  certificates  of  distilled  spirits,  teas 
and  wines,  devolved  by  section  7  of  the  act  of  April  6,  1802,  from  the  revenue  supervisors  to 
the  collectors,  is  one  properly  related  to  the  duties  of  a  collector,  and  he  is  limited  in  his 
charges  for  such  services  to  the  charges  aUqwed  him  by  the  statute  devolving  the  duties  upon 
him,  and  cannot  charge  for  them  as  extra  services.    United  States  v.  Austin,*  2  Cliff..  825. 

§  470.  Hoyt  was  collector  of  the  port  of  New  York  from  March,  1888,  to  March,  1841.  The 
compensation  of  the  collector  of  the  port  of  New  York  was  derived  from  three  sources ;  1, 
fees  allowed  for  certain  services  by  the  compensation  act  of  2d  of  March,  1799:  2,  commis- 
sions on  duties  received ;  and  3,  a  share  of  the  fines,  penalties  and  forfeitures.  By  amendments 
to  the  act  of  1799,  April  30,  1802,  and  March  7,  1822,  it  was  provided  that  whenever  the  annual 
emoluments  of  any  collector,  after  deducting  the  expenses  incident  to  the  office,  shall  amount 
to  more  than  $4,000,  the  excess  shall  be  paid  into  the  treasury.  This  provision  was  not  to  ex- 
tend to  fines,  forfeitures  and  penalties.  An  act  of  7th  July,  1838  (5  Stat,  at  Large,  264 ),  and '  'An 
act  for  the  relief  of  Castelain  and  Ponvert,  and  for  other  purposes,"  passed  21st  July,  1840, 
required  the  coUector  to  account  to  the  secretary  of  the  treasury  for  all  the  fees  and  emolu- 
ments received  by  him,  and  limited  his  annual  compensation,  as  in  the  act  of  1822,  to  an 
amount  not  exceeding  $4,000.  Held,  that  the  limitation  applied  as  well  to  the  fees  received 
under  the  act  of  1799  as  to  the  commissions  or  emoluments  of  office  derived  from  any  other 
source.     Hoyt  v.  United  States,  10  How.,  109. 

§  4  7 1.  Section  91  of  the  revenue  act  of  2d  of  March,  1799,  provides  that  after  deducting  costs  and 
expenses,  all  fines,  penalties  and  forfeitures  recovered  by  virtue  of  this  act  shall  be  divided  as 
follows:  One  moiety  shall  be  paid  into  the  treasury  for  the  use  of  the  United  States,  and  the 
other  equally  divided  between  the  collector,  the  naval  officer  and  the  surveyor  of  the  port. 
Section  89  of  the  same  act  provides  that  the  claimant,  after  the  seizure  of  the  vessel  and  mer- 
chandise, may  procure  the  same  to  be  redelivered  to  him  on  the  execution  of  a  bond  with. 
sureties  for  the  payment  of  the  appraised  value,  together  with  the  payment  or  security  of  the 
duties,  the  same  as  if  the  vessel  and  goods  had  been  legally  entered  at  the  customs ;  if  judg- 
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ment  pass  against  the  claimant,  he  shall  pay  into  court  the  amount  of  the  appraised  value  of 
the  vessel  and  goods.  The  collector  of  the  port  of  New  York  having  received  his  share  of  the 
appraised  value  of  the  vessels  and  goods  forfeited  now  claims  a  moiety  of  the  duties  paid  by 
the  claimants  on  giving  bonds  for  the  redelivery  of  vessels  and  goods  seized,  said  vessels  and 
goods  having  afterwards  been  condemned.  Held,  that  the  duties  thus  paid  constitute  no  part 
of  the  forfeiture,  and  the  claim  of  the  collector  must  be  rejected.    Ibid. 

g  472.  Under  the  act  of  congress  of  May  7,  1822,  collectors  of  the  customs  receive  their  pay 
from  the  following  sources :  Foes,  commissions,  salaries,  and  penalties  and  forfeitures.  Exclusive 
of  the  necessary  expenses  incident  to  the  offices,  the  annual  emoluments  of  the  collectors  of  the 
seven  ports  enumerated  in  said  act  are  limited  to  $4,000  per  year,  those  of  all  other  collectors 
to  $2,500;  and  it  seems  that,  even  since  the  act  of  February  11,  1846,  penalties  and  forfeitures 
are  not  included  in  this  limit.  In  addition  to  the  above,  each  collector  is  entitled,  under  the 
act  of  March  3,  1841,  to  rents  and  storage,  not  to  exceed  in  any  one  year  $2,000.  And  those 
collectors  whose  annual  compensation  does  not  exceed  $2,500  are  entitled  to  a  commission  on 
expenditures  for  marine  hospitals,  for  revenue  cutters,  and  for  light-houses,  not  to  exceed  $400 
per  annum.    Compensation  of  Collectors  of  Customs,*  8  Op.  Att'y  Gen'l,  46. 

$  478.  The  collector  of  the  port  of  New  York  entered  upon  the  duties  of  his  office  on  the 
29th  of  March,  1838,  and  claimed  compensation  for  the  whole  year.  Held,  that  the  collector 
could  only  claim  compensation  for  that  portion  of  the  year  in  which  he  held  the  office.  Hoyt  v. 
United  States,  10  How.,  109. 

£  474.  Collectors  of  the  customs  are  required,  by  act  of  congress  of  1799,  to  transmit  to  the 
comptroller  of  the  treasury,  within  forty  days  after  the  last  of  December,  a  verified  account  of 
their  expenditures  for  rent,  fuel,  stationery  and  clerk  hire;  and  for  failure  to.  comply  with  the 
law  a  forfeiture,  not  exceeding  $500,  is  provided.  Held,  that  to  fail  to  render  the  account 
within  forty  days  after  the  last  of  December  would  not  subject  a  collector  to  a  forfeiture  of  all 
the  said  expenditures,  but  only  to  a  sum  not  exceeding  $500.  Andrews  v.  United  States,  9 
Story,  208. 

IX.  Clerks  op  Coubts. 

SumfABT — Money  deposited  in  bank,  §  475.— Money  paid  directly  to  parties,  $  476.—  Filing 
papers,  §§  477-479. —  Entitled  to  pay  for  services  according  to  schedule,  §  480. —  Search  for 
judgments,  etc.,  §  481. 

§  475.  Money  deposited  in  bank  by  order  of  the  court  is  "  money  deposited  in  court "  within 
the  meaning  of  the  act  giving  the  clerk  of  the  district  court,  in  admiralty  cases,  one  and  one- 
quarter  per  cent,  on  "  all  money  deposited  in  court."    Ex  parte  Prescott,  §  482. 

§  476.  Under  the  Revised  Statutes  of  the  United  States  (8  828),  a  clerk  of  the  court  is  entitled 
to  a  commission  "for  receiving,  keeping,  and  paying  out  money,  in  pursuance  of  any  statute 
or  order  of  court ; "  and  where  money  was  ordered  to  be  paid  into  court,  but  was  in  fact  paid 
directly  to  the  attorneys  of  record  of  the  parties  entitled  to  receive  it,  it  was  held  that  the  clerk 
was  not  entitled  to  commissions  thereon.    In  re  Goodrich,  §  483. 

§477.  Under  the  provision  allowing  ten  cents  to  the  clerk  "  for  filing  and  entering  every 
declaration,  plea,  or  other  paper,"  the  clerk  cannot  charge  ten  cents  for  each  of  two  thousand 
interest  coupons  introduced  in  evidence  in  a  suit  upon  certain  bonds,  such  coupons  not  consti- 
tuting a  part  of  the  files  proper,  nor  directed  by  the  court  to  be  filed  and  entered  as  such,  and 
marked  accordingly.     Amy  &  Co.  t\  Shelby  County,  §  484. 

£  478.  The  court  intimated,  however,  that  if  there  had  been  any  need  of  an  indorsement  of 
<4  recorded  and  filed"  on  each  coupon,  and  if  the  clerk  had  actually  so  indorsed  them,  the  court 
would  have  been  disposed  to  have  allowed  the  claim.     Ibid. 

£  479.  Under  the  provision  allowing  the  clerk,  •'  for  making  any  record  certificate,  return  or 
report,  for  each  folio  fifteen  cents,"  a  clerk  is  entitled  to  a  fee  of  fifteen  cents  for  each  indorse* 
ment  made  by  order  of  the  court  on  each  of  two  thousand  interest  coupons  sued  on,  the  in- 
dorsement being  in  effect  a  certificate  of  cancellation,  and  within  the  meaning  of  the  words 
"  record  certificate  "  in  the  provision  cited.     Ibid. 

§  480.  Whenever  the  government  requires  of  a  clerk  of  the  court  services  that  come  legiti- 
mately within  the  terms  of  his  schedule  of  fees  in  section  828,  Revised  Statutes  United  States, 
whether  the  same  be  ordered  by  a  departmental  official  or  imposed  by  a  statute,  those  services 
must  be  paid  for  according  to  that  schedule.    In  re  Clerk's  Charges,  §  485. 

8  481.  Where  a  clerk  made  a  claim  for  fees  under  section  828,  Revised  Statutes  United 
States,  which  reads :  "  For  every  search  for  any  particular  mortgage,  judgment  or  other  lien, 
fifteen  cents."  it  was  held  that  an  adjudication  of  bankruptcy  is  not  a  decree  in  the  nature  of 
a  "  lien9*  so  as  to  entitle  him  to  his  fees.    Ibid. 

[Notes.— See  $i  48&-505.] 
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EX  PARTE  PRESCOTT. 
(Circuit  Court  for  New  Hampshire:  2  Gallison,  145-152.    1814.) 

Statement  of  Facts. —  A  vessel  and  cargo  were  condemned  as  prize,  and, 
on  appeal  by  the  claimants  to  the  supreme  court,  were  ordered  to  be  sold,  and 
the  proceeds  deposited  in  certain  banks,  subject  to  the  order  of  the  court. 
Sale  was  made  accordingly,  and  on  a  confirmation  of  fthe  decree  the  money 
was  delivered  to  the  prize  agents.  The  clerk  claims  a  commission  of  one  and 
one-fourth  per  cent,  on  the  proceeds. 

Opinion  by  Story,  J. 

The  act  of  the  1st  of  March,  1793  (ch.  20,  sec.  2),  revived  by  the  act  of  28th 
of  February,  1799  (ch.  125,  sec.  3),  provides  that  in  all  cases  of  admiralty 
jurisdiction,  the  clerk  of  the  district  court  shall,  among  other  fees,  be  entitled 
to  one  and  one-quarter  per  cent,  on  "  all  money  deposited  in  court."  The 
single  question  presented  for  decision  is,  whether  the  proceeds  of  the  St.  Law- 
rence and  cargo  were,  within  the  meaning  of  this  clause,  "deposited  in  court;" 
If  so,  then  the  clerk  is  entitled  to  his  commission;  if  otherwise,  then  his  ap- 
plication must  be  dismissed. 

§  482.  Money  deposited  in  a  bank  by  virtue  of  a  decree  of  a  court,  and  *idh 
/  ject  to  its  order,  is  "money  deposited  in  court"  within  a-ct  of  179Sy  chapter  20, 
section  #,  and  the  clerk  is  entitled  to  commissions  on  such  money. 

It  is  argued  by  the  counsel  for  the  prize  agents  that  the  money  in  this  case 
never  was  deposited  in  court,  because  it  never  was  brought  into  court,  nor 
actually  or  constructively  in  the  hands  or  possession  of  the  clerk ;  that  the 
commissions  in  the  statute  were  intended  as  a  remuneration  to  the  clerk  for 
the  custody  of  the  money,  and  for  labor  and  care  in  its  receipt  and  payment; 
and  therefore  that  the  present  case  falls  neither  within  the  letter  nor  spirit  of 
the  provision. 

It  is  highly  probable,  when  we  consider  the  few  banks  existing  at  the 
passage  of  this  statute,  that  the  legislature  contemplated  the  case  of  an 
actual  custody  by  the  clerk  of  money  deposited  in  court.  But  it  by  no  means 
follows,  even  admitting  this  argument  to  be  correct,  that  this  was  the  sole  or 
governing  motive  for  the  fees  allowed  him.  Other  important  considerations 
might  well  have  weighed  with  a  wise  legislature,  not  only  to  provide  a 
sufficient  salary  for  its  ministerial  officers,  but  also  a  recompense  for  col- 
lateral services,  pro  opere  et  labore  in  business  incident  to  the  disposal  of  the 
money  of  the  court.  Independent  of  the  custody  of  money,  the  interlocu- 
tory orders  touching  its  receipt,  deposit  and  distribution,  may,  and  in  fact  do, 
in  admiralty  proceedings,  often  involve  considerable  detail  and  responsibility. 
The  very  case  before  the  court  is  a  proof  of  it;  and  if  the  captors,  instead  of 
a  payment  to  the  general  agents,  or  to  a  few  private  agents,  had  required  a 
distribution  of  their  individual  shares  separately  and  singly  from  the  court,  as 
they  well  might,  the  compensation  now  sought  would  not  have  been  so  ex- 
travagant a  reward  as  it  is  now  urged  to  be. 

Be  these  considerations  as  they  may,  it  is  not  by  conjecture,  but  upon 
legislative  intentions  apparent  in  the  statute,  that  the  words  are  to  be  con- 
strued. Where  the  language  of  an  act  is  plain  and  clear,  cases  are  not  to  be 
excepted  from  the  generality  of  the  expressions,  unless  such  exceptions  are 
fairly  implied  or  necessarily  drawn  from  the  purview.  The  statute  does  not 
speak  of  money  coming  into  the  hands  or  possession  of  the  clerk,  and  to  en- 
graft such  a  qualification  upon  the  language  would  be  legislation,  and  not 
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judicial  construction.  "Money  deposited  in  court"  cannot  mean  money 
brought  in  and  deposited  sedente  curia,  in  the  actual  manual  possession  of  the 
court.  Such  a  construction  would  be  against  all  practice,  as  well  as  all  legal 
reasoning.  It  must  therefore  mean  money  which  is  deposited  subject  to  the 
order  of  the  court,  be  it  in  whose  actual  possession  it  may,  whether  of  a  bank 
or  of  an  officer  of  the  court.  In  such  a  case  the  bank  or  officer  acts  as  the 
mere  fiduciary,  or  depositary  of  the  .court,  and  in  legal  contemplation  the 
money  is  in  the  custody  of  the  court.  It  would  be  a  contempt  of  the  court 
for  any  other  person  to  intermeddle  therewith.  It  is  a  mere  substitute  for 
the  original  property  seized  under  the  process  of  the  court,  and  as  much  un- 
der its  sole  and  exclusive  direction  as  the  property  itself.  It  is  emphatically 
(what  all  property  seized  under  admiralty  process  is)  in  the  custody  of  the 
law.  In  this  respect  it  differs  widely  from  the  case  of  property  delivered  reg- 
ularly and  bonajide  on  bail.  The  latter  is  no  longer  subject  to  the  control  or 
custody  of  the  court;  and  the  parties  to  the  stipulation  are  not  the  depositaries 
but  the  debtors  of  the  court. 

On  the  whole,  I  am  of  the  opinion  that  the  money  in  the  present  case  was, 
in  legal  intendment,  deposited  in  court;  and  consequently  the  clerk  was  and 
is  entitled  to  the  fees  prescribed  by  law.  This  construction  is,  in  my  judg- 
ment, fully  supported  by  the  more  recent  acts  applicable  to  this  subject;  I 
mean  the  acts  of  18th  of  April,  1814,  chapter  121  and  chapter  138.  It  is 
conceded,  however,  by  the  parties,  that  no  more  than  one-half  per  cent,  can 
now  be  claimed  from  the  prize  agents,  and  with  that  the  clerk  is  content. 
I  shall  therefore  decree  the  money  admitted  to  be  in  the  hands  of  the  prize 
agents  to  be  brought  into  court,  and  paid  over  to  the  clerk. 

IN  RE  GOODRICH. 
(Circuit  Court  for  Arkansas:  4  Dfflon,  280-233.    1878.) 

Statement  of  Facts. —  The  question  in  this  case  is  whether  the  clerk  of  the 
court  is  entitled  to  commissions  on  money  ordered  to  be  paid  into  court,  but 
which  was  in  fact  paid  directly  to  the  parties  entitled  to  receive  it,  or  their 
attorneys  of  record. 

§  483.  A  cleric  is  not  entitled  to  commissions  on  money  not  actually  paid  to 
him. 

Opinion  by  Dillon,  J. 

"  For  receiving,  keeping,  and  paying  out  money,  in  pursuance  of  any  statute 
or  order  of  court,"  the  clerk  is  entitled  to  "  one  per  centum  on  the  amount  so 
received,  kept  and  paid."    Eev.  Stats.,  sec.  828. 

The  one  per  cent,  thus  allowed  is  for  compensation  to  the  clerk  for  the 
trouble  and  responsibility  of  actually  receiving,  keeping  and  paying  out  money. 

On  the  facts  submitted,  I  am  of  opinion  that  the  clerk  is  not  entitled  to  a 
commission  on  moneys  which,  although  ordered  to  be,  were  not,  in  fact,  paid 
to  him  under  the  writs  of  mandamus. 

If  a  party  adjudged  to  pay  money,  instead  of  paying  it  to  the  party  entitled 
or  his  attorney  of  record,  elects  to  pay  the  same  to  the  clerk,  he  does  the  act 
which  entitles  the  clerk  to  his  commission  for  receiving,  keeping  and  paying 
out  the  monejT,  and  he  must  pay  the  commission  allowed  to  the  clerk  therefor, 
and  the  same  cannot  be  taxed  against  the  other  party,  as  was  held  by  Mr. 
Justice  Miller  in  Upton  v.  Triblecock.    That  case,  in  principle,  covers  the  case 
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submitted  to  me.  The  claim  of  the  clerk  is  disallowed.  There  are  no  equi- 
table circumstances  presented  in  this  case  to  vary  the  general  rule. 

Ordered  accordingly. 

AMY  &  CO.  v.  SHELBY  COUNTY. 
(Circuit  Court  for  Tennessee:  1  Flippin,  104-107.    1872.) 

Opinion  by  Withey,  J. 

Statement  of  Facts. —  Two  thousand  coupons,  being  for  interest  on  certain 
bonds  of  Shelby  county,  were  introduced  in  evidence  by  the  plaintiff,  and 
judgment  was  rendered  in  his  favor  for  the  amount  of  all  the  coupons  and 
interest. 

*  The  clerk  charged  as  fees  ten  cents  for  filing  each  coupon  —  $200;  also  for 
making  certificate  on  each  of  the  fact  that  judgment  was  rendered  thereon, — 
fifteen  cents  —  $300 ;  the  court,  for  greater  security  against  any  improper  use 
of  such  obligations,  having  ordered  such  certificates  to  be  canceled. 

The  ex-clerk  rendered  the  services,  and  the  taxation  was  by  the  present 
clerk.  From  his  taxation  defendant  appeals.  By  agreement  the  appeal  is  sub- 
mitted to  me,  as  the  cause  was  tried  while  I  was  on  the  bench  discharging  the 
duties  of  the  district  judge  of  Tennessee,  who  was  necessarily  absent  in  the 
eastern  district. 

§  484.  Costs.    Proper  and  legal  fees  for  receiving  and  filing  papers. 

I  have  carefully  examined  the  question  presented,  and  am  of  opinion  that 
the  taxed  bill  of  clerk's  fees  should  be  reformed.  The  fee  bill  gives  the  clerk 
"  for  filing  and  entering  every  declaration,  plea  or  other  paper,  ten  cents." 
This  relates  to  papers  in  the  cause  which  constitute  a  part  of  the  files  proper, 
and  embraces  such  only  as  when  filed  cannot  be  withdrawn  of  right  by  either 
party.  Thus,  a  promissory  note  or  bond,  upon  which  suit  is  brought,  intro- 
duced in  evidence,  is  not  a  paper  to  be  filed  in  the  cause.  It  belongs  to  the 
party  producing  it,  and,  when  it  has  subserved  its  purpose  as  evidence,  has  no 
necessary  place  in  the  files;  is  not  to  be  indorsed  "received  and  filed,"  nor  is 
it  to  be  entered  in  the  court  calendar.  It  is  true  that  such  papers  are  usually 
left  with  the  files,  but  strictly  a  note  or  bond  used  merely  as  evidence  is  no 
part  of  the  files  proper,  any  more  than  is  a  deed  used  for  a  like  purpose. 

The  duty  of  the  clerk  is  to  indorse  on  such  note  or  bond,  where  it  consti- 
tutes the  subject-matter  of  the  suit,  a  certificate  of  the  fact  that  judgment  has 
been  rendered  thereon.  This  is  done  to  guard  against  any  subsequent  asser- 
tion of  a  claim  thereon,  or  other  improper  use  thereof.  For  such  certificate 
the  clerk  is  entitled  to  a  fee  of  fifteen  cents.  If  for  any  reason  the  court  di- 
rects such  paper  to  be  filed,  the  clerk  would  be  entitled  to  a  fee  of  ten  cents 
"  for  filing  and  entering."  The  coupons  were  used  merely  as  items  of  evi- 
dence ;  they  are  not  necessarily  to  be  "  filed  and  entered,"  and  constitute  in 
no  proper  sense  a  part  of  the  files  in  the  cause,  unless  the  court  ordered  them 
to  be  filed. 

No  such  order  was  made,  but  the  court  did  order  that  each  coupon  be  in- 
dorsed by  the  clerk  with  a  certificate  that  judgment  was  rendered  thereon,  in 
order  that  no  improper  use  could  be  made  of  them  thereafter.  This  was  done 
by  the  clerk,  but  none  are  indorsed  "  received  and  filed,"  etc.,  and  I  do  not  see 
how  the  clerk  can  claim  under  the  fee-bill  ten  cents  each  for  filing  papers 
which  have  never  been  filed.  The  clerk  argues  that  when  the  coupons  are 
placed  in  the  files  of  the  case,  they  are  filed.    I  regard  this  a  mistaken  view. 
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No  paper  is  filed  unless  it  has  the  proper  indorsement  thereon.  The  fee  of 
ten  cents  is  given  for  making  such  indorsement,  and,  when  necessary,  entering 
a  note  on  the  calendar  of  the  paper  and  date  of  filing. 

The  accounting  officer  of  the  proper  department  of  the  government  allows 
ten  cents  for  filing  each  paper,  and  fifteen  cents  additional  for  entering  in  the 
calendar  a  note  of  the  filing;  holding,  I  suppose,  that  such  entry  is  a  "  record  " 
entitling  the  clerk  to  a  fee  of  fifteen  cents  a  folio.  When  the  number  of 
words  is  less  than  one  hundred  they  are  counted  a  folio,  and  inasmuch  as 
such  entry  is  in  fact  a  record,  I  am  inclined  to  regard  the  departmental  con- 
struction the  proper  one,  which  gives  the  clerk  ten  cents  for  filing  a  paper  and 
fifteen  cents  for  the  record  entry  in  the  calendar. 

Again,  the  fee-bill  (and  it  is  under  this  claim,  as  I  understand,  that  the  de- 
partment gives  the  fifteen  cents  for  entering  in  the  calendar  a  paper  regard- 
ing it  a  record)  provides,  "for  making  any  record  certificate,  return  or  report, 
for  each  folio  fifteen  cents."  In  reference  to  the  coupons  in  question,  the 
court  directed,  as  before  stated,  the  clerk  to  indorse  on  each  of  the  two  thou- 
sand coupons  a  certificate  that  judgment  was  rendered  thereon,  with  date, 
number  of  cause  and  court.  This  was  done,  and  for  this  service  the  clerk 
has  charged  a  fee  of  fifteen  cents  each  for  two  thousand  certificates  of  one 
folio  each,  regarding  such  indorsement  as  a  certificate.  In  this  I  think  the 
clerk  is  correct.  While  it  is  not  a  "record,"  it  is  a  "certificate"  of  the  fact 
that  each  coupon  had  gone  into  judgment,  and  a  most  important  one  for  the 
defendant,  Shelby  county.  It  is  a  certificate  of  cancellation  for  which 
the  county  can  well  afford  to  pay,  and  is,  I  think,  strictly  within  the  terms  of 
the  fee-bill  last  referred  to,  a  "  certificate."  The  fee  of  fifteen  cents  per  folio, 
counting  each  certificate  one  folio,  amounts  to  $300.    This  I  allow. 

I  remark  that  had  the  clerk,  in  fact,  under  the  circumstances,  actually  in- 
dorsed on  each  coupon,  "  recorded  and  filed,"  etc.,  I  should  be  disposed  to 
allow  the  fee  of  ten  cents  for  filing.  This  not  having  been  done,  and  not  being 
necessary,  I  do  not  allow  it.  The  ex-clerk's  fees,  as  taxed  by  the  present  clerk, 
amount  to  $841.22.  I  disallow  the  item  of  $200  for  "  filing  two  thousand  other 
papers  in  cause,  ten  cents  each,"  and  tax  the  clerk's  cost  under  this  bill  at 
$C41.22. 

IN  RE  CLERK'S  CHARGES. 

(District  Court  for  Delaware:  5  Federal  Reporter,  440-442.    1881.) 

§  485.  A  clerk  of  a  federal  court  is  entitled  to  pay  for  all  services  rendered  by 
him  pursuant  to  law  or  the  orders  of  competent  authority  . 

Opinion  by  Bradford,  J. 

With  regard  to  the  first  point,  it  may  be  observed  that  the  clerk  is  the 
only  federal  officer  of  court  not  paid  in  part  by  an  annual  salary  from  the 
government.  His  compensation  is  limited  and  fixed  by  the  fee-bill  of  1852, 
now  section  828,  United  States  Revised  Statutes.  There  is  no  provision 
to  be  found  therein  requiring  the  clerk  to  perform  gratuitous  services  on 
behalf  of  the  government,  nor  would  it  be  just  that  he  should  be  required 
to  do  so,  unless  a  small  annual  salary  were  given  him,  as  in  the  marshal's 
and  district  attorney's  cases.  His  relations  with  the  government  in  this 
respect,  therefore,  are  exactly  the  same  as  with  individuals.  Whatever  serv- 
ices it  requires  of  him,  if  they  come  legitimately  within  the  terms  of  his 
schedule  of  fees  in  section  828,  United  States  Revised  Statutes,  and,  whether 
ordered  by  a  departmental  official  or  imposed  by  a  statute,  must  be  paid  for 
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according  to  that  schedule.  The  inquiry  here,  then,  is,  Does  section  643, 
United  States  Revised  Statutes,  require  the  performance  of  such  duties  and 
services  by  the  clerk?  "We  think,  unquestionably,  it  does.  It  requires,  when 
the  proper  petition  and  certificate  has  been  filed,  alleging  that  a  criminal 
prosecution  has  been  commenced  in  a  state  court  against  the  petitioner  for 
acts  done  by  him  while  in  the  discharge  of  his  duty  as  special  deputy  marshal, 
duly  appointed  and  qualified  to  act  as  such  at  an  election  for  a  representative 
in  congress,  as  in  this  case,  or  while  in  the  discharge  of  this  duty  as  a  revenue 
officer,  that  the  clerk  shall  file  said  petition  and  "shall  enter"  the  cause  upon 
the  docket  of  the  circuit  court  as  pending,  and  " shall  issue"  duplicate  writs 
of  habeas  corpus,  etc.  The  language  is  imperative  and  mandatory,  and  no 
discretion  is  left  to  the  clerk  to  refuse  to  perform  the  services,  unless  the  fees 
for  the  same  be  paid  by  the  petitioner.  We  think  the  United  States  is  clearly 
responsible  for  the  payment  of  these  charges.  We  are  further  informed  that 
in  twelve  cases  lately  settled  in  our  own  circuit  court,  Nos.  1  to  12,  June 
term,  A.  D.  1 874,  being  suits  at  law  by  certain  proprietors  and  masters  of  coal 
barges  against  "William  D.  Nolen  and  others,  the  collector  of  this  port  and 
other  revenue  officials,  for  damages  on  account  of  alleged  illegal  seizure  by 
said  officials  while  acting  in  the  discharge  of  their  duties,  judgment  for  costs 
was  confessed  by  the  district  attorney  on  behalf  of  said  defendants,  and  the 
costs  were  paid  by  the  government  under  the  instructions  of  the  secretary  of 
the  treasury.  We  cannot  see  the  difference  between  the  responsibility  of  the 
government  for  mandatory  and  necessary  costs  incurred  in  the  defense  of  cases 
against  special  deputy  marshals,  acting  in  discharge  of  their  duties  under  pro- 
visions of  section  643  aforesaid,  and  the  thus  admitted  responsibility  of  the 
United  States  for  costs  incurred  in  defense  of  revenue  officials  under  the  same 
section.     The  clerk's  account  for  this  service  is  therefore  approved. 

With  regard  to  the  other  point,  section  19,  act  of  June  22,  1874,  does  un- 
doubtedly require,  under  heavy  penalties,  the  clerk  to  report  to  the  attorney- 
general  "the  number,  of  all  such  cases  [bankruptcy]  disposed  of,"  and  "the 
disposition  of  all  such  cases."  This  requisition  makes  it  imperative  upon  the 
clerk  to  examine  and  search  all  pending  cases  in  bankruptcy  for  decrees  of 
bankrupt's  adjudication,  of  bankrupt's  discharge,  and  of  the  assignee's  dis- 
charge, in  order  to  make  up  the  report  required,  and  if  such  search  came 
within  the  literal  terms  of  the  fee-bill,  section  828,  United  States  Revised 
Statutes,  the  claim  would  unquestionably  be  valid.  The  words  of  the  section 
upon  which  the  claim  is  made  are  as  follows:  "For  every  search  for  any  par- 
ticular mortgage,  judgment  or  other  lien,  fifteen  cents." 

It  is  true  that  an  adjudication  of  bankruptcy  is  a  "decree,"  and  the  fee  for 
the  search  for  a  decree  is  fifteen  cents,  and  if  the  act  stopped  here  the  clerk 
would  be  entitled;  but  it  goes  further:  the  language  is,  "decree  or  other  lien." 
An  adjudication  of  bankruptcy  is  not  a  decree  establishing  or  constituting  a 
lien.  It  is  generally  of  an  opposite  character,  and  operates  to  prevent  the 
acquisition  of  liens.  The  services,  therefore,  are  not  technically  and  literally 
within  the  terms  of  the  act,  and  although  doubtless  much  more  troublesome 
and  difficult  to  make  than  an  ordinary  search,  the  charge  for  the  same  must 
be  disallowed.  The  accounts  will  therefore  be  passed  upon  the  necessary 
alterations  being  made. 

§  48<>.  In  general.—  Under  section  8  of  the  act  of  1799,  where  the  clerk  performs  any  duty 
for  which  the  Jaws  of  the  state  make  no  provision,  the  court  in  which  such  service  may  be  per- 
formed shall  make  a  reasonable  compensation  therefor.    Clerk's  Fees,*  Taney,  453. 
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§  487.  No  fees  can  be  taxed  against  a  party  to  a  suit  that  are  not  specified  in  the  fee-bill  en- 
acted February  26,  1853.  The  clerk's  fee-bill  should  specify  the  items,  but  if  no  specification 
was  demanded  the  charge  must  be  considered  as  acquiesced  in,  and  the  clerk  will  be  allowed  the 
fees  demanded  if  they  may  be  embraced  in  the  specifications  in  said  act.  Dedekam  v.  Vose,  3 
Blatch.,  153. 

§  488.  A  claimant  in  a  suit  in  admiralty  is  liable  to  the  clerk  for  services  performed  for 
him  as  claimant,  though  the  libel  be  dismissed  without  costs  to  either  party.  In  re  Stover,  1 
Curt.,  201. 

§  489.  Making  np  costs.— A  charge  of  fifteen  cents  by  the  clerk  for  "  making  up  the  costs  "  on 
the  bonding  was  a  correct  one.    The  Schooner  F.  Merwin,*  10  Ben.,  403. 

§  490.  Administering  oath.— Where  a  charge  of  "five  oaths  at  ten  cents,  and  five  jurats 
at  fifteen  cents,"  was  objected  to  because  the  fee  of  ten  cents  for  administering  an  oath 
includes  the  service  of  the  clerk  in  making  the  certificate  of  administration  of  the  oaths, 
the  objection  was  overruled,  as  the  two  services  were  distinct,  and  had  both  been  rendered. 
Ibid. 

§  491.  Clerk  of  two  courts.—  By  act  of  May,  1842,  it  is  permissible  for  the  same  person  to 
hold  the  office  of  clerk  of  both  the  district  court  at  an  annual  salary  of  $3,500,  and  of  the  cir- 
cuit court  at  pn  annual  salary  of  $2,500.    United  States  v.  Bassett,*  2  Story,  389. 

§  492.  Where  one  holding  the  office  of  clerk  of  both  district  and  circuit  courts,  in  claiming 
his  semi-annual  compensation  failed  to  distinguish  between  the  fees  belonging  to  him  in  his 
separate  capacities,  and  placed  them  in  one  aggregate  sum,  it  was  held  to  be  an  error.    Ibid. 

S  493.  Docketing. —  On  appeals  in  admiralty,  where  a  note  of  issue  is  handed  to  the  clerk 
with  a  view  to  his  docketing  the  case  for  trial  at  a  particular  term,  he  is  entitled  to  a  fee  of 
$1,  which  is  to  be  paid  by  the  losing  party.    The  Alice  Tainter,*  14  Blatch.,  225. 

§  494.  He  is  also  entitled  to  a  fee  for  including  the  evidence  in  the  record.    Ibid. 

§  495.  Expenses. — Clerk  of  district  court  not  allowed,  as  necessary  expenses  of  his  office, 
for  moneys  expended  by  him  while  attending  court  away  from  the  place  where  he  is  required 
to  keep  his  office.    United  States  v.  Gorham,*  6  Blatch.,  530. 

$  49ft.  Filing  papers.— The  fee-bill,  Bection  828,  Revised  Statutes  United  States,  allows  to 
a  clerk  of  the  court  ten  cents  for  "  filing  and  entering  every  paper; "  in  this  case  the  clerk  in 
his  taxation  charged  twenty- five  cents  each  for  filing  and  entering  "  claim,"  "  answer,"  "  ap- 
pearance" and  "  consent."  Held,  that  the  additional  charge  of  fifteen  cents,  apparently  made 
under  that  clause  of  the  fee-bill  which  allows  a  clerk  fifteen  cents  a  folio  for  "  making  any 
record,"  but  where  there  was  no  record  which  is  not  fully  and  aptly  described  under  the  terms 
"filing  and  entering,"  must  be  disallowed.    The  Schooner  F.  Merwin,*  10  Ben.,  403. 

§  497.  Distribution  of  faud.—  A  seizure  of  goods  having  been  made  on  land,  for  a  breach 
of  the  revenue  laws,  and  the  goods  having  been  condemned  and  the  proceeds  of  the  sale 
brought  into  court  to  be  distributed,  a  question  arose  as  to  a  portion  of  the  clerk's  costs.  Held, 
that  the  fees  allowed  in  the  case  of  a  seizure  in  a  river  or  creek  furnished  the  true  rule  of  com- 
pensation.   Clerk's  Fees,*  Taney,  453. 

§  498.  An  estate  which  was  the  subject  of  litigation  in  the  federal  court  remained  in  the 
hands  of  the  administrator  appointed  by  state  authority.  Held,  by  the  federal  court,  that, 
while  the  fund  was  subject  to  its  decree,  it  was  not  moneys  "  deposited  "  in  court,  or  moneys 
"  received,  kept  and  to  be  paid  out  by  the  clerk ; "  and  that  the  claim  of  the  clerk  for  payment 
to  him  out  of  the  fund  of  one  per  cent,  upon  the  whole  distributable  fund  could  not  be  al- 
lowed.   Ex  parte  Plitt,  2  Wall.  Jr.,  453. 

£  499.  Fefs  of  clerk  in  North  Carolina  for  keeping  and  paying  out  moneys  under  an  execu- 
tion.   Kitchen  v.  Woodfin,*  1  Hughes,  340. 

§  500.  The  clerk  of  the  court  is  entitled  to  a  commission,  under  the  act  of  congress  of  Feb- 
ruary 28,  1799,  on  moneys  arising  from  the  sale  of  prize  property  under  an  interlocutory 
decree  and  paid  into  court  by  the  marshal.    The  Avery,  2  Gall.,  808. 

§501.  Cases  consolidated.— Two  writs  of  mandamus  issued  at  the  instance  of  different 
relators,  directed  to  the  same  board  of  supervisors.  Attachment  for  contempt  against  the 
supervisors,  for  failure  to  obey  the  writs  of  mandamus,  issued  by  the  United  States  court,  but 
without  instructions  as  to  the  manner  of  issuing.  The  clerk,  in  accordance  with  what  he  be- 
lieved to  be  his  duty,  issued  a  separate  writ  in  each  case,  for  each  individual  supervisor.  The 
oases  were  consolidated  into  one.  Held,  that  the  clerk  and  the  marshal  were  entitled,  respect- 
ively, to  their  fees  earned  in  each  case  before  the  consolidation,  but  after  the  consolidation 
they  were  entitled  only  to  the  fees  of  one  case.  Durant  v.  Supervisors  of  Washington  County, 
Woolw..  377. 

§  502.  Continuances.—  The  clerk  of  the  United  States  circuit  court  in  Virginia  is  entitled  in 
an  equity  case  to  fees  for  continuances  at  the  rules,  after  the  cause  was  set  for  a  hearing  as  to 
the  resident  defendants,  and  common  order  of  publication  as  to  absent  defendants,  and  before 
the  order  of  publication  was  executed.    Ex  parte  Lee,  4  Cr.  C.  C,  197. 
VouXVUI  — 11  161 


§§503-510.  FEES  AND  SALARIES. 

§  508.  Copy  of  record.—  If  either  party  obtains  a  copy  of  the  record-  he  must  pay  the  clerk 
for  ft,*  though  the  suit  be  dismissed  with  costs  at  his  motion.    Caldwell  v.  Jackson,  7  Cr.,  276. 

§  504.  Searching"  records.— Where  the  clerk,  in  searching  for  petition  in  bankruptcy, 
claimed  a  fee  of  ten  cents  a  year  for  each  name  searched  against  for  ten  years,  it  was  held 
that  as  his  compensation  for  such  service  was  not  provided  for  by  section  828,  Revised  Stat- 
utes United  States,  and  as  he  admitted  that  the  time  and  labor  required  for  making  such 
search  were  no  greater  than  that  required  in  making  search  for  judgments  and  decrees,  the 
fee  allowed  for  the  latter  service  was  reasonable  compensation  for  searching  for  petitions  in 
bankruptcy.    In  re  Vermeule,*  10  Ben.,  1. 

§  505.  Where  the  clerk  searches  the  records  of  the  court  for  judgments,  decrees,  etc,  con- 
stituting a  general  lien  on  real  estate,  he  may  retain  the  requisition  delivered  to  him,  giving 
a  certificate  of  the  result  of  his  search  on  a  separate  piece  of  paper,  and  may  charge  the  fol- 
lowing fees:  1.  Ten  cents  for  filing  the  requisition.  2.  Fifteen  cents  for  each  person  against 
whom  search  is  required  to  be  made.  8.  Fifteen  cents  a  folio  for  making  the  certificate. 
4.  He  can  make  no  charge  for  affixing  the  seal  to  his  certificate,  unless  he  is  required  to  affix 
it    In  re  Woodbury,*  17  Blatoh.,  617. 


X.  District  Attorneys. 

Summary  —  Compromise;  taxation  of  costs  after  dismissal  of  information,  §  500.—  Compen- 
sation under  act  of  1868  in  case  of  moneys  realized,  §§  507,  508 ;  in  case  of  a  warrant  of 
remission,  §§  509,  510. 

§  508.  Parties  whose  goods  were  threatened  for  violation  of  revenue  laws  effected  a  com- 
promise with  the  secretary  of  the  treasury  by  paying  in  a  certain  sum,  one  of  the  conditions 
of  the  compromise  being  that  the  percentage  legally  due  the  district  attorney  for  his  services 
in  the  matter  should  be  paid  by  the  treasury.  Upon  this  compromise  the  treasury  dismissed 
the  information  against  the  parties.  On  reference  by  the  treasury  of  the  question  of  the  dis- 
trict attorney's  fees  to  the  district  court,  upon  motion  by  the  district  attorney  to  include  his 
claim  as  an  item  in  the  taxation  of  costs,  an  objection  by  the  counsel  appointed  to  represent  the 
treasury,  that  the  court  had  no  power  to  amend  the  taxation  of  costs  after  dismissal  of  the  in- 
formation by  order  of  the  treasury  department,  was  held  invalid  under  the  circumstances  of 
the  compromise.    United  States  v.  Five  Hundred  Barrels  of  Wliisky,  §£  511,  512. 

§  507.  The  compensation  given  to  district  attorneys  by  section  11  of  the  act  of  March  3, 
1868  (12  Stat,  at  Large,  741),  being  by  the  language  of  said  section  allowed  upon  moneys  real- 
ized in  any  proceeding  conducted  by  him  under  the  revenue  laws  in  which  the  United  States 
is  a  party,  is  not  confined  to  cases  arising  under  that  act,  but  is  general  in  its  scope,  and  applies 
to  moneys  realized  in  cases  arising  out  of  the  internal  revenue  laws.    Ibid. 

§  508.  Five  hundred  barrels  of  whisky  were  seized  by  the  district  attorney  for  the  violation 
of  the  revenue  laws.  This  seizure  led  to  the  discovery  of  other  great  frands  outside  that  dis- 
trict by  the  owners,  who  were  forced  to  pay  $130,000  into  the  treasury  at  Washington,  by  way 
of  compromise.  Upon  the  question  of  what  fees  should  be  allowed  the  attorney  of  thy  district 
in  which  the  five  hundred  barrels  were  seized,  under  the  section  allowing  him  a  percentage  on 
amounts  realized  in  cases  conducted  by  him,  it  was  held  (1)  that  the  district  attorney  was  not 
entitled  to  a  percentage  upon  the  $180,000  paid  into  the  treasury,  but  that  (2)  he  was  entitled 
to  his  percentage  on  the  proportion  which  the  market  value  of  the  five  hundred  barrels  seized 
bore  to  the  entire  penalty  paid  by  the  owners  for  violating  the  revenue  laws  (in  this  case 
$52,266),  although  the  barrels  seized  had  not  been  sold  as  forfeited,  but  returned  to  the  owners 
under  the  compromise.    Ibid. 

§  509.  Where  a  steamship  was  seized  and  libeled,  and  subsequently  a  decree  of  forfeiture 
was  pronounced  against  her,  but  ultimately  the  claimants  procured  a  warrant  of  remission 
upon  condition  that  they  pay  all  costs  of  the  court,  it  was  held,  as  to  the  fee  of  the  district  at- 
torney, that  he  was  not  entitled  to  the  "  two  per  centum  upon  all  moneys  collected  or  realized 
in  any  suit  .  .  .  arising  under  the  revenue  laws  conducted  by  them,  in  which  the  United 
States  is  a  party,"  given  by  section  11  of  the  act  of  March  3,  1868.    The  Pacific,  §§  513,  514. 

§  510.  A  warrant  of  remission  was  procured  by  the  claimants  of  a  forfeited  vessel  on  condi- 
tion that  they  pay  such  a  per  diem  fee  to  the  United  States  district  attorney  for  his  actual  at- 
tendance at  the  summary  examination  as  the  court  might  direct ;  held,  that  the  court  was  not 
bound  in  its  judgment  by  the  per  diem  fixed  by  the  act  of  1853.    Ibid. 

[Notes.—  See  §§  515-581.] 
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UNITED  STATES  v.  FIVE  HUNDRED  BARRELS  OF  WHISKY. 
(District  Court  for  Ohio:  2  Bond,  7-18.    1866.) 

Opinion  of  the  Court. 

Statement  op  Facts. — This  case  is  now  before  the  court  on  the  application 
of  E.  M.  Corwine,  attorney  for  the  United  States  in  this  district,  for  a  relaxation 
of  costs.  The  facts  necessary  to  be  noticed,  in  deciding  the  question  before 
the  court,  are,  substantially,  that  in  September,  1865,  five  hundred  barrels  of 
whisky  were  shipped  from  Nashville,  Tennessee,  by  the  firm  of  Stephens  & 
Stone,  distillers  of  spirits  in  that  city,  consigned  to  H.  L.  Styles  &  Co.,  of  the 
city  of  Cincinnati.  After  the  arrival  of  the  whisky  here,  it  was  ascertained 
by  an  inspector  that  the  barrels  containing  the  whisky  were  not  branded  as 
required  by  the  internal  revenue  law,  and  that  there  was  reason  to  believe  the 
whole  amount  of  duties  chargeable  on  the  whisky  had  not  been  paid  at  Nash- 
ville, and  that  it  had  beon  shipped  from  that  place  in  violation  of  law,  and 
was  therefore  liable  to  forfeiture.  The  inspector  made  complaint  in  due  form 
and  the  whisky  was  seized,  and  an  information  filed  in  this  court  praying  for 
its  condemnation. 

It  is  not  necessary,  in  considering  the  question,  to  notice  all  the  intermedi 
ate  proceedings  in  relation  to  the  whisky  thus  seized.  Notwithstanding  the 
certificate  of  the  collector  of  internal  revenue  at  Nashville,  to  the  effect  that 
the  duties  bad  been  fully  paid  by  the  manufacturers,.and  that  they  had  not 
been  guilty  of  any  violation  of  the  law  in  regard  to*  the  whisky,  such  facts 
were  presented  to  the  commissioner  of  internal  revenue  at  Washington  as  to 
induce  the  suspicion  that  the  manufacturers  had  practiced  a  fraud  upon  the 
government;  and  for  the  ascertainment  of  the  facts  in  relation  to  their  trans- 
actions, Mr.  Spooner,  the  collector  for  the  first  congressional  district,  and  Mr, 
Kimber,  an  inspector  for  the  same  district,  were  appointed  special  commis- 
sioners by  the  head  of  the  bureau  of  internal  revenue  at  Washington,  with 
authority  to  proceed  to  Nashville,  and  institute  a  thorough  investigation  of 
the  doings  of  the  firm  of  Stephens  &  Stone  in  connection  with  their  business 
as  distillers,  and  report  the  result  to  the  department  at  Washington.  This 
duty  was  promptly  discharged  by  those  gentlemen,  who  reported,  after  full 
investigation,  that  said  firm  had  failed  to  make  a  full  and  fair  report  of  the 
quantity  of  whisky  manufactured  by  them,  and  consequently  bad  subjected 
themselves  to  heavy  penalties,  and  the  forfeiture  of  all  spirits  owned  by  them, 
as  well  as  their  entire  manufacturing  establishment  at  Nashville.  By  this  re- 
port, it  appears  that  Stephens  &  Stone  were  in  default  in  the  payment  of 
duties  chargeable  on  tfie  whisky  made  by  them  to  the  large  sum  of  $77,740, 
and  were  liable,  under  the  statute,  to  the  payment  of  $52,260  on  penalties 
incurred  by  them;  making  in  the  aggregate  upward  of  $130,000. 

Upon  this  development  these  parties  repaired  to  Washington,  and  effected 
a  compromise  with  the  secretary  of  the  treasury  by  the  payment  of  the  said 
sum  of  $130,000;  and  an  order  was  therefore  made  for  the  discontinuance  of 
the  proceedings  in  this  court  against  the  five  hundred  barrels  of  whisky,  and 
for  the  restoration  of  the  same  to  Styles  &  Co.,  on  the  payment  of  accrued 
costs.  As  one  of  the  conditions  of  the  compromise,  it  was  provided  that  the 
percentage  due  to  the  district  attorney  by  law,  for  his  services  in  filing  and  pros- 
ecuting the  information  in  this  court,  should  be  paid  by  the  treasury  depart- 
ment at  Washington.    An  order  was  therefore  made  for  the  discontinuance 
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of  the  proceedings  in  this  court,  and  for  the  delivery  of  the  five  hundred 
barrels  of  liquor  to  the  said  Styles  &  Co. 

On  the  presentation  of  his  claim  by  the  district  attorney  to  the  secretary  of 
the  treasury,  he  doubted  his  authority  to  pay  it,  and  referred  the  question 
to  the  attorney -general  for  his  opinion.  That  officer  decided,  in  substance,  that 
the  question  was  one  involving  the  legal  taxation  of  costs;  was  judicial  in  its 
character,  and  to  be  decided  by  the  court  in  which  the  proceeding  was  brought. 
The  secretary  of  the  treasury  thereupon  declined  to  authorize  the  payment  of 
the  claim  until  there  should  be  a  judicial  decision  as  to  its  legality.  In  this 
state  of  the  case,  the  district  attorney  has  very  properly  presented  the  question 
for  the  action  of  ,this  court,  on  a  motion  to  include  his  claim  as  an  item  in  the 
taxation  of  costs.  He  claims,  as  legally  taxable  for  his  services  in  the  case, 
two  per  cent,  on  $130,000,  the  sum  paid  into  the  treasury  by  Stephens  &  Stone 
under  the  compromise  that  has  been  referred  to,  amounting  to  $2,600. 

This  taxation  is  opposed  by  the  learned  counsel  who  has  been  retained  by 
the  collector  for  the  first  internal  revenue  district,  probably  with  the  sanction  and 
approval  of  the  secretary  of  the  treasury.  The  first  position  in  his  argument  is, 
that  it  is  not  in  the  competency  of  the  court  to  reform  or  amend  the  taxation  of 
costs,  after  the  dismissal  of  the  information  by  order  of  the  treasury  depart* 
ment,  and  the  payment  of  the  costs  taxed  in  the  case  by  Stephens  &  Stone,  ac- 
cording to  the  terms  of  the  compromise.  This  point  would  be  well  taken,  if  the 
item  now  sought  to  be  taxed,  if  allowed,  would  bo  chargeable  to  them.  But,  as 
they  have  fully  complied  with  the  conditions  upon  which  the  case  was  com- 
promised, they  are  clearly  not  liable  for  any  additional  item  in  the  taxation.  It 
is  now  a  question  between  the  district  attorney  and  the  government.  If  the 
claim  of  the  district  attorney,  in  whole  or  in  part,  is  allowed  as  a  proper  item 
of  taxation,  the  government  will  be  liable  to  pay  it,  and  is  willing  to  pay  it 
if  it  is  adjudged  to  be  legal.  Indeed,  it  is  within  the  spirit,  if  not  within  the 
letter,  of  the  terms  on  which  the  secretary  of  the  treasury  ordered  the  dis- 
missal of  the  information.  And  if  the  district  attorney  has  not  this  remedy, 
there  is  no  other  course  by  which  he  can  obtain  compensation  for  his  services. 

In  addition  to  the  point  suggested,  the  counsel  resisting  this  taxation  insists: 
L  That  there  is  no  statutory  provision  under  which  compensation  for  the  services 
of  the  district  attorney  can  be  included  in  the  taxation  of  costs  in  this  pro- 
ceeding. 2.  That  if  the  district  attorney's  per  centum  is  properly  taxable,  it 
can  be  estimated  only  on  the  proceeds  of  the  whisky  seized  at  Cincinnati,  and 
within  the#jurisdiction  of  this  court  for  adjudication,  and  not  upon  the  whole 
amount  paid  into  the  treasury  by  Stephens  &  Stone,  as  due  from  them  for  unpaid 
duties  and  the  penalties  resulting  from  their  violation  of  the  law. 

§511.  Under  the  act  of  March  3,  1863,  section  11  (f£  Stats,  at  Large,  741), 
the  district  attorney  is  entitled  to  two  per  cent,  on  all  internal  revenue  collected 
through  his  efforts. 

As  to  the  first  of  the  propositions,  the  court  entertains  no» doubt  that  the 
district  attorney  is  entitled  to  compensation  in  this  case  under  section  11  of  the 
act  of  March  3, 1863.  12  Stat,  at  Large,  741.  That  section  provides  that  there 
shall  bo  taxed  and  paid  to  district  attorneys  two  per  centum  upon  all  moneys 
collected  or  realized  in  any  suit  or  proceeding  arising  under  the  revenue  laws, 
conducted  by  them,  in  which  the  United  States  is  a  party.  The  words  of  this 
section  are  plain  and  intelligible.  It  gives  to  the  district  attorney  two  per 
cent,  on  all  moneys  collected  or  realized  in  any  proceeding  under  the  revenue 
laws,  conducted  by  him.    The  argument  of  the  counsel  is,  that  this  provision 
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was  intended  for,  and  must  be  limited  to,  revenue  cases  arising  under  that 
statute,  and  cannot  be  held  to  embrace  a  case  arising  under  the  internal  reve- 
nue laws.  But  the  language  of  the  section  does  not  require  this  restriction. 
It  includes  not  revenue  cases  arising  under  that  statute  alone,  but  all  cases 
arising  under  the  revenue  laws;  embracing  as  well  such  as  arise  under  the  in- 
ternal revenue  laws  as  those  that  relate  to  import  duties.  If  congress  had 
not  so  intended,  there  would  have  been  words  used  requiring  the  restricted 
interpretation  contended  for.  It  is  argued  that  the  title  and  subject-matter  of 
the  act  impose  this  restriction.  It  is  entitled  "An  act  to  prevent  and  punish 
frauds  upon  the  revenue,  to  provide  for  the  more  certain  and  speedy  collection 
of  claims  in  favor  of  the  United  States,  and  for  other  purposes."  It  is  true 
the  subject-matter  of  the  act  relates  to  external  commerce,  but  the  insertion 
of  the  words  in  the  title,  for  other  purposes^  allows  of  provisions  not  immedi- 
ately connected  with  that  subject.  And  section  9  actually  includes  a  subject 
wholly  foreign  to  the  general  purposes  of  the  act,  namely,  the  renting  of  un- 
productive lands  or  other  property  of  the  United  States  acquired  under  judicial 
proceedings.  I  cannot  doubt,  therefore,  that  section  11,  before  quoted,  was 
intended  to  include,  and  from  its  phraseology  does  include,  all  cases  arising 
under  any  revenue  act,  whether  it  relates  to  internal  revenue  or  to  duties  upon 
imports.  And  this  conclusion  is  fortified  by  the  fact  that  the  internal  revenue 
laws*  contain,  as  I  think,  no  provision  for  compensation  to  a  district  attorney, 
in  the  form  of  taxable  costs,  as  a  per  centum  on  moneys  collected  or  realized 
in  proceedings  to  enforce  forfeitures  under  those  laws.  And  it  would  result, 
that  if  he  cannot  tax  the  two  per  cent,  authorized  by  section  11  of  the  act  re- 
ferred to,  there  is  no  provision  of  law  for  his  compensation  for  services  under 
the  internal  revenue  laws,  however  laborious  in  themselves  or  advantageous 
to  the  government. 

§  512.  but  the  fees  are  to  be  based  on  the  amount  realized  by  the  United 

States  as  the  proceeds  of  property  seized  by  the  process  of  the  court  and  within 
its  jurisdiction. 

As  to  the  second  point  stated,  namely,  on  what  basis  the  percentage  claimed 
shall  be  estimated,  I  concur  with  the  views  urged  by  the  counsel  resisting  the 
taxation  as  claimed  by  the  district  attorney.  The  two  per  cent,  to  be  taxed 
as  his  fees  must  be  upon  the  moneys  realized  by  the  United  States  as  the  pro- 
ceeds of  the  property  seized  by  the  process  of  this  court,  and  within  its  juris- 
diction. It  is  alleged  by  the  district  attorney  that  the  $130,000  paid  by  the 
Nashville  distillers,  for  unpaid  duties  and  penalties,  was  secured  to  the  govern- 
ment by  his  vigilance  and  that  of  other  government  officials  at  Cincinnati,  in 
seizing  and  retaining  in  the  custody  of  the  law  the  five  hundred  barrels  of 
whisky  consigned  to  Styles  &  Co.  And  it  is  doubtless  true  that  the  stupen- 
dous frauds  practiced  by  Stephens  &  Stone  would  not  have  been  developed  ex- 
cept through  the  commendable  zeal  and  vigilance  of  the  district  attorney  and 
the  revenue  officials  in  this  city.  But  I  cannot  see  that  this  fact  affords  any 
legal  basis  for  a  claim  to  a  per  centum  by  the  district  attorney  on  the  gross 
sum  paid  by  the  Nashville  firm  for  unpaid  duties  on  spirits  distilled,  and  the 
penalties  resulting  from  their  violations  of  law,  at  a  place  not  within  the  juris- 
diction of  this  court,  and  for  which  no  decree  of  forfeiture  could  have  been 
entered  by  this  court.  The  jurisdiction  of  this  court  in  this  matter  results 
from  the  accidental  circumstance  that  a  portion  of  the  whisky  manufactured 
was  brought  within  the  southern  district  of  Ohio  and  here  seized  by  legal 
process.    Now,  it  is  quite  obvious  that  no  per  centum  can  be  taxed  to  the  dis- 
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Met  attorney  except  on  the  basis  of  the  proceeds  of  the  whisky  seized,  and 
for  the  condemnation  of  which  the  information  was  filed,  and  the  penalties 
which,  under  the  statute,  attached  to  it.  This  will  plainly  appear  from  the 
(Consideration  that  if  there  hud  been  no  compromise  between  the  government 
and  the  manufacturers,  and  the  case  had  proceeded  in  this  case  to  a  decree  of 
forfeiture,  the  district  attorney's  per  centum  could  only  have  been  taxed  on 
the  amount  realized  from  the  sale  of  tlje  whisky.  Although  in  this  case  there 
was  no  sale  of  the  whisky,  owing  to  the  compromise  made  at  Washington, 
and  the  consequent  dismissal  of  the  information  filed  in  this  court,  yet,  as  the 
amount  claimed  by  the  government  was  u  realized,"  in  the  language  of  the 
statute,  the  district  attorney  is  clearly  entitled  to  two  per  cent,  on  the  sum  for 
which  the  five  hundred  barrels  would  have  been  sold  in  this  market.  And  he 
is  fairly  entitled  to  his  per  centum  on  the  proportion  which  the  proceeds  of  the 
five  hundred  barrels  will  bear  to  $52,260,  being  the  sum  paid  by  the  Nashville 
firm  to  the  government  as  the  penalties  incurred  by  them  for  violating  the 
law.  The  government  has  "realized"  the  amount  of  penalties  which  attached 
to  all  the  whisky  manufactured,  and  I  cannot  see  any  good  reason  why  the 
district  attorney  may  not  claim  a  per  centum  on  so  much  of  the  penalties  as 
attaches  to  the  five  hundred  barrels  proceeded  against  in  this  court.  I  shall 
direct  the  taxation  to  be  made  on  the  basis  indicated.  To  make  a  specific 
taxation  on  this  principle,  the  market  value  of  the  whisky  must  be  ascertained, 
as  also  the  proportion  of  the  penalties  which  attached  to  the  five  hundred 
barrels  under  the  terms  of  the  compromise.  And  I  would  suggest  the  pro- 
priety of  a  reference  of  this  matter  to  a  competent  person  to  ascertain  the 
sum  on  which  the  two  per  cent,  shall  be  estimated,  unless  counsel  can  agree 
upon  the  amount. 

THE  PACIFIC. 

(District  Court  for  Oregon:  Deady,  193-196.     1866.) 

Opinion  by  Deady,  J. 

Statement  of  Facts. — The  steamship  Pacific  was  seized  and  libeled  in  this 
court  for  a  violation  of  section  50  of  the  collection  act  of  March  2,  1799 
(1  Stat.,  665).  The  claimant,  the  California  Steam  Navigation  Company,  ap- 
peared and  obtained  the  delivery  of  the  vessel  upon  giving  bond  for  its 
appraised  value,  $225,000.  Upon  the  return-day  (March  15,  1865),  the  claim- 
ant having  failed  to  answer  the  libel,  this  court  pronounced  in  favor  of  the 
forfeiture  of  the  vessel,  and  gave  a  decree  against  the  sureties  in  the  claim- 
ant's bond  for  the  appraised  value  thereof;  and  because  it  appeared  that  the 
claimant  had  instituted  proceedings  to  procure  the  remission  of  the  forfeiture, 
it  was  then  ordered  that  the  enforcement  of  such  decree  be  stayed  until  the 
further  order  of  the  court. 

Now  at  this  day,  counsel  for  claimant  moves  to  discharge  such  decree 
against  the  sureties,  and  in  support  thereof  produces  and  reads  to  the  court  a 
warrant  of  remission  from  the  secretary  of  the  treasury,  upon  the  conditions, 
among  others,  that  the  claimant  pay  all  costs  of  court  in  all  proceedings 
touching  said  forfeiture,  and  such  a  per  diem  fee  to  the  United  States  district 
attorney  for  his  actual  attendance  at  the  summary  examination  as  this  court 
may  direct. 

The  question  is  made  on  the  argument,  what  is  included  in  the  phrase,  "all 
the  costs  of  the  court?"    The  district  attorney  maintains  that  the  case  falls 
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within  the  provision  of  section  11  of  the  act  of  March  3, 1863  (12  Stat.,  741), 
which  provides:  "  That  there  shall  be  taxed  and  paid  to  district  attorneys  two 
per  centum  upon  all  moneys  collected  or  realized  in  any  suit  or  proceeding 
arising  under  the  revenue  laws,  oonducted  by  them,  in  which  the  United  States 
is  a  party ;"  and  that  such  per  centum  shall  be  in  lieu  of  all  fees  and  costs  al- 
lowed by  the  act  regulating  fees,  of  February  26,  1353  (10  Stat.,  161).  Under 
the  latter  act  the  compensation  of  the  district  attorney  would  be  a  docket  fee 
of  $40,  while  under  the  former  it  would  amount  to  $4,500.  The  difference  is 
a  material  one  to  both  the  attorney  and  the  claimant. 

§  513.  Under  section  11  of  the  act  of  March  3,  1863 \  as  to  t/tefees  of  district 
attorneys  in  suits  "under  the  revenue  law,  the  attorney  is  alt-owed  his  two  per 
centum  out  of  sums  actually  collected;  it  is  not  enough  that  a  judgment  be  ob- 
tained. 

The  argument  of  the  district  attorney  assumes  that  the  sum  for  which  the 
decree  was  given  was  realized  by  the  United  States,  because  it  was  adjudged 
that  they  should  recover  it,  and  that  it  might  have  been  actually  collected  at 
any  time  since,  but  for  the  order  of  this  court,  made  in  the  interest  and  at  the 
instance  of  the  claimant,  staying  the  execution  of  the  decree.  It  is  also  main- 
tained that  the  attorney  had  earned  this  per  centum  when  he  had  obtained 
the  decree,  and  that  the  granting  of  the  supersedeas  during  the  time  taken  by 
claimant  to  procure  a  remission  of  the  forfeiture  ought  not  to  be  allowed  to 
work  to  his  prejudice. 

However  just  the  claim  of  the  district  attorney,  I  cannot  assent  to  his  con- 
struction of  the  act  of  March  3,  1S63.  This  two  per  centum  is  only  to  be  paid 
on  "moneys  collected  or  realized."  Now,  it  is  not  pretended  that  this  sum 
was  ever  "collected."  But  the  terms  "collected"  and  " realized "  are  used 
here  as  substantially  synonymous.  That  which  is  realized  by  the  United  States 
is  collected  by  it,  and  contrariwise.  That  which  is  realized  is  made  certain, 
but  it  cannot  be  said  that  this  money  was  certainly  possessed  or  obtained  by 
the  United  States  before  it  was  collected  and  while  it  rested  in  decree. 

The  object  of  the  act  is  manifest.  By  offering  this  per  centum  to  district 
attorneys,  it  is  intended  to  stimulate  them  to  make  the  money  on  judgments 
and  decrees  in  favor  of  the  United  States.  Prior  thereto  such  attorneys  were 
only  paid  for  bringing  an  action  or  suit  for  the  United  States  and  pursuing  it 
to  judgment  or  decree.  No  specific  compensation  was  allowed  for  attending 
to  the  matter  of  enforcing  such  judgment  or  decree,  and  the  result  often  was, 
what  might  reasonably  have  been  predicted  —  the  United  States  was  "beaten 
on  the  execution."  This  per  centum  is  to  be  paid  upon  the  moneys  realized  by 
the  United  States  through  the  professional  exertion  and  services  of  its  attor- 
ney. But  if  for  any  reason  no  money  is  realized,  then  there  is  no  fund  upon 
which  to  compute  it.  It  is  in  the  nature  of  a  fee  contingent  upon  the  collec- 
tion of  the  money,  and  if  the  contingency  does  not  happen,  the  right  to  the 
per  centum  never  attaches,  and  the  attorney's  compensation  is  limited  to  the 
docket  fee  allowed  by  the  act  of  1853  for  prosecuting  the  proceeding  to  judg- 
ment or  decree. 

In  my  judgment  the  district  attorney  is  not  entitled  to  tax  this  per  centum 
against  the  United  States  in  lieu  of  costs.  If  this  conclusion  be  correct,  it 
follows  that  the  payment  of  such  per  centum  cannot  be  exacted  from  the 
claimant  under  this  warrant  as  a  condition  of  the  remission,  because  the 
phrase  therein,  "all  costs  of  court,"  only  includes  such  costs  as  the  United 
States  are  liable  for.    The  costs  made  by  the  claimant  are  paid  by  it  in  any 
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event.  True,  it  was  in  tbepower  of  the  secretary  to  impose  upon  the  claim- 
ant more  favorable  terms  for  the  district  attorney,  but  he  has  not  seen  proper 
to  do  so,  and  this  court  has  no  power  to  revise  his  action  in  this  respect. 

§  51 4.  Fees  of  district  attorney  for  attending  an  examination  to  obtain  a  re- 
mission of  a  forfeiture. 

I  next  consider  the  fee  to  be  allowed  the  district  attorney  for  his  services  in 
connection  with  the  proceedings  to  obtain  a  remission  of  the  forfeiture.  The 
extent  and  nature  of  these  services  are  within  my  personal  knowledge.  The 
cause  was  an  important  one  to  the  government  and  the  claimant.  The  amount 
involved  was  large,  and  the  labor  and  responsibility  devolved  upon  the  district 
attorney,  by  reason  of  the  power  and  influence  of  the  claimant,  was  ardu- 
ous and  extraordinary.  The  claimant  has  had  the  influence  to  procure  a  re- 
mission of  a  forfeiture  produced  by  a  wilful,  if  not  a  corrupt,  violation  of  law 
by  its  agents,  the  master  and  mate  of  the  Pacific,  upon  the  single  ground  that 
it — a  corporation  without  body  or  soul  —  was  not  expressly  consenting  to 
such  violation,  and  without  other  terms  than  the  payment  of  this  fee  to  the 
attorney — such  a  per  diem  fee  as  the  court  may  direct.  Counsel  for  the 
claimant  suggest  that  the  per  diem  of  district  attorneys  is  fixed  by  the  act  of 
1853,  and  that,  if  this  court  is  not  bound  by  that  act  in  this  instance,  it  ought 
to  take  it  as  a  guide  in  fixing  the  amount  to  be  allowed.  But  the  warrant 
remits  the  amount  of  the  per  diem  to  the  judgment  of  this  court.  Now  the 
per  diem  allowed  by  the  act  of  1853  is  in  addition  to  the  fees  earned  by  the 
attorney  during  the  progress  of  the  same,  while  in  this  case  the  pqr  diem  to 
be  allowed  by  the  court  is  the  whole  compensation  of  the  district  attorney  for 
the  labor  performed  in  the  proceeding  to  obtain  a  remission.  For  prosecuting 
the  suit  for  forfeiture  to  a  decree,  he  is  allowed  the  paltry  fee  of  $40  in  cur- 
rency, and  that  is  all  the  compensation  he  obtains  in  this  whole  matter,  aside 
from  that  which  the  court  is  about  to  allow  him. 

Of  course  the  court  ought  not  to  exercise  this  power  so  as  in  effect  to  for- 
feit the  vessel  or  any  very  considerable  portion  of  its  value  to  the  district 
attorney,  and  thereby  nullify  the  action  of  the  secretary  in  making  the  remis- 
sion. But  at  the  same  time,  all  the  circumstances  of  the  case  considered,  I 
prefer,  within  reasonable  limits,  to  err  in  favor  of  the  district  attorney  rather 
than  the  claimant,  and  therefore  fix  his  per  diem  allowance  at  the  sum  of 
$200. 

Order,  that  the  claimant  pay  the  costs  of  court,  and  pay  the  district  attor- 
ney the  sum  of  $200  within  ten  days  from  the  entry  hereof,  and  that  there- 
upon, and  upon  the  filing  of  the  warrant  of  remission  from  the  secretary  of 
the  treasury  herein,  the  decree  against  the  claimant  and  his  sureties  for  the 
appraised  value  of  said  vessel  be  discharged  and  held  for  naught;  and  that  in 
default  thereof,  execution  issue  to  enforce  such  decree,  notwithstanding  such 
warrant  of  remission,  (a) 

§  515.  Agent  of  attorney.— One  who  was  never  de  facto  district  attorney,  but  merely  acted 
as  the  agent  of  a  district  attorney  in  certain  informations,  can  interpose  no  claim  to  the  tax- 
able costs  allowed  in  these  case*,  which  belong  dejure  to  the  district  attorney.  Ex  parte  Rob- 
bins,*  2  Gall.,  319. 

§  516.  Loss  of  money  by  marshal.— As  a  general  principle  the  district  attorney  is  not  liable 
for  moneys  lost  through  the  frauds,  neglects  or  inattentions  of  the  marshal.  United  States  v. 
Ingersoll,*  Crabbe,  135. 

§  517.  Substitutes.— When  a  district  attorney,  under  the  authority  of  the  act  of  congress  of 
August  16,  1856,  appoints  a  substitute,  and  both  he  and  his  substitute  are  necessarily  employed 

*  (a)  Same  rulings  in  The  Orizaba,*  Deady,  196. 
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m  different  courts  or  tribunals  the  same  day,  each  is  entitled  to  a  per  diem  allowance  of  $5. 
Substitute  for  a  District  Attorney,*  9  Op.  Att'y  Gen'l,  526. 

§  ftls.  The  allowance  by  the  jndge  of  fees  taxed,  allowed  and  credited  to  the  district  attor- 
ney, but  unpaid,  is  but  evidence  of  the  claim  or  right  to  be  given  to  the  treasury ;  its  omission 
will  not  invalidate  the  right  to  the  fees,  and  the  judge  may  supply  the  omission  by  allowing  it 
upon  a  trial  before  him  of  the  account,  between  such  district  attorney  and  the  treasury. 
United  States  v.  Ingersoll,*  Crabbe,  135. 

§  519.  Prize  cases.— The  act  of  congress  of  March  25, 1862,  directs  that  costs  shall  be  allowed 
by  the  court  to  the  district  attorney  in  prize  proceedings  without  regard  to  antecedent  limita- 
tions of  his  compensation,  but  the  power  is  vested  in  the  departments  to  enforce,  on  its  dis- 
bursement, the  restrictions  on  his  compensation  contained  in  the  act  of  February  26,  1853. 
The  Anna,  Bl.  Pr.  Cas.,  337. 

§520.  Argument  in  supreme  court.— A  district  attorney  is  not  in  duty  bound  to  argue 
cases  in  which  the  United  States  are  interested  before  the  supreme  court,  but  if  he  does  so, 
and  especially  if  the  United  States  are  the  recipients  of  moneys  through  such  efforts  on  his 
part,  he  is  entitled  to  compensation.    United  States  v.  Ingersoll,*  Crabbe,  135. 

$  621.  Mileage.—  The  words  "  place  of  his  abode,"  in  the  act  of  February  26,  1853,  providing 
for  the  mileage  of  the  district  attorney  "from  the  place  of  his  abode,"  means  the  place  of  his 
permanent  residence,  and  not  some  other  place  where  he  may  be  temporarily  on  business;  and 
it  is  conclusively  presumed,  in  his  favor,  in  all  cases  of  lawful  attendance  on  court,  that  he 
comes  from  his  place  of  residence  and  returns  to  it.  Mileage  of  District  Attorneys,*  9  Op. 
Atty  Gen'l,  411. 

§  522.  Per  diem. —  A  district  attorney  is  entitled  to  his  per  diem  for  services  in  making  exam- 
inations before  a  United  States  commissioner  de  facto;  neither  he  nor  the  accounting  officers 
can  inquire  into  the  legality  of  the  commissioner's  appointment.  Fees  oi  District  Attorneys,* 
9  Op.  Att'y  Gen'l,  251. 

§  523.  Under  the  act  of  February  26, 1853,  a  district  attorney  is  entitled  to  but  one  per  diem 
on  the  same  day,  though  he  attend  upon  the  circuit  or  district  court  and  before  a  United 
States  commissioner  on  the  examination  of  a  person  charged  with  crime.  Fees  of  District 
Attorneys,*  9  Op.  Att'y  Genl,  292. 

£  524.  A  district  attorney  is  entitled,  under  the  fee  bill  of  1853,  to  $5  per  day  for  the  time 
necessarily  employed  in  the  preliminary  proceeding  of  a  criminal  prosecution,  both  before  and 
after  the  arrest    Fees  of  District  Attorneys,*  9  Op.  Att'y  Gen'l,  170. 

§  525.  The  services  of  a  district  attorney  in  the  examination  of  persons  charged  with  crime 
are,  under  the  act  of  February  26,  1853,  paid  by  the  day,  and  not  by  the  case.  A  fair  con- 
struction of  the  fee  bill  entitles  him  to  his  per  diem,  $5,  whether  the  examination  be  before  a 
judge.  United  States  commissioner,  or  other  competent  magistrate.  Fees  of  District  Attor- 
neys,* 9  Op.  Att'y  Gen'l,  242. 

§  526.  Miscellaneous.—  A  marshal,  in  presenting  his  accounts  to  the  treasury,  included  a 
charge  against  the  government  for  the  taxed  and  allowed  fees  of  the  district  attorney.  The 
treasury  required  vouchers  or  receipts  from  the  district  attorney's  hands,  to  be  given  to  the 
marshal,  in  order  to  enable  it  to  pay  the  marshal  the  money  due  the  district  attorney.  This 
was  done,  but  in  settling  the  marshal's  account  the  government  virtually  applied  the  district 
attorney's  fees  to  the  extinguishment  of  the  marshal's  debt,  by  crediting  him  with  the  district 
attorney's  fees  on  his  account,  instead  of  paying  the  fees  into  the  marshal's  hands  for  delivery 
to  the  district  attorney.  Held,  that  the  district  attorney  could  set  off  the  amount  so  misap- 
plied by  the  government  against  the  balance  due  on  his  accounts.  United  States  v.  Ingersoll,* 
Crabbe,  135. 

§  527.  In  a  case  in  which  the  treasury,  through  the  comptroller,  wrote  that  it  had  allowed 
|800  as  a  sufficient  compensation  to  a  district  attorney  in  several  forfeiture  cases,  and  subse- 
quently the  collector  allowed  said  attorney  the  sum  of  $1,000,  the  treasury  finally  assenting 
thereto,  it  was  held  that  the  fact  of  the  district  attorney's  making  no  reply  to  the  comptroller's 
letters  tended  to  show  that  he  was  satisfied  with  the  $200  additional  received  from  the  coir 
lector,  and  tended  to  make  against  his  claim  that  the  amount  received  was  for  but  one  of  the 
forfeiture  cases.    Ibid. 

§  528.  A  reply  by  the  secretary  of  the  treasury  to  a  letter  of  the  district  attorney,  claiming 
fees  for  services  in  certain  cases,  which  does  not  dispute  the  claim,  but  on  the  contrary  requests 
the  services  of  such  attorney  in  other  suits,  is  such  a  letter  from  which  an  acquiescence  in  Buch 
charges  may  be  inferred.    Ibid. 

§  429.  No  district  attorney  is  entitled  to  compensation  in  addition  to  the  fees  enumerated  in 
the  act  of  congress  of  February  26,  1853,  for  the  preparation  of,  and  attention  to,  cases  coming 
within  the  scope  of  his  official  duty ;  and  the  secretary  of  the  interior  has  no  power  to  allow 
him  compensation  for  such  services.    Fees  of  District  Attorney,*  10  Op.  Att'y  Gen'l,  351. 

§  5S0.  Section  3  of  the  fee  bill  of  February  26,  1858,  declares  that  no.  district  attorney 
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"  shall  receive  any  other  or  greater  compensation  for  any  services  rendered  by  him  than  is  pro- 
vided by  this  act."  Held,  that  the  district  attorney  for  the  southern  district  of  New  York 
was  not  entitled  to  compensation,  other  than  that  provided  by  said  act,  for  obtaining  an  in- 
junction restraining  a  party  from  interfering  with  the  rights  of  the  United  States  at  the 
Brooklyn  navy-yard.    Rosevelt's  Claim,*  10  Op.  Att'y  GenM,  489. 

§531.  The  act  of  1853,  regulating  fees  of  district  attorneys,  provides  that,  "  For  services  of 
counsel  rendered  at  the  request  of  any  head  of  department,  such  sum  as  may  be  agreed  on.M 
Held,  that  for  defending  collectors,  at  the  request  of  the  department,  the  district  attorney  was 
entitled  to  such  sum  as  was  agreed  upon,  but  that,  under  the  act  of  August  16, 1856,  whatever 
he  earns,  whether  under  the  fee  bill,  or  by  agreement  with  the  head  of  the  department,  for 
services  which  he  would  not  otherwise  be  required  to  perform,  or  both,  more  than  $6,000  per 
annum  and  the  aggregate  expenses  of  his  office,  he  must  pay  into  the  treasury.  Fees  of  Dis- 
trict Attorney,*  9  Op.  Att'y  Gen'l,U0. 


XI.  Ma8tee  in  Chancery. 
Summary— Docket  jfces,  §  532.—  Rale  of  compensation,  %%  533-533. 

§  532.  Where  a  master  took  proofs  and  made  a  report,  disposing  of  a  motion  for  an  injunc- 
tion pendente  lite,  it  was  held  that  this  was  neither  such  a  trial  or  final  hearing  as  to  justify 
the  taxing  of  the  docket  fees  allowed  by  the  act  of  February  26,  1853  (10  U.  S.  Stat,  at  Large, 
161).    Doughty  v.  The  West,  Bradley  &  Cary  Mfg.  Co.,  §§  537,  538. 

§  533.  The  supreme  court  having  provided  that  "the  compensation  to  be  allowed  to  every 
master  in  chancery  for  his  services  in  any  particular  case  shall  be  fixed  by  the  circuit  court  in 
its  discretion,19  the  clerk  has  no  power  under  this  rule  to  fix  the  compensation  to  be  allowed. 
Ibid. 

§  534.  It  was  held  as  a  general  rule  that  masters  in  the  United  States  circuit  court  for  New 
Tork  should  be  allowed  the  same  compensation  as  that  given  by  the  state  law  to  referees. 
Ibid. 

§  535.  A  master  in  chancery  having  performed  a  special  service  of  a  highly  responsible 
nature,  it  was  held  that  he  was  entitled  to  be  compensated  by  a  special  allowance.  Erie  Rail- 
way Co.  v.  Heath,  §  539. 

§  536.  And  in  determining  what  would  be  a  reasonable  allowance,  it  seems  that  the  court 
will  be  guided  by  the  allowance  made  by  federal  and  state  laws  to  other  officers  for  similar 
services.    Ibid. 

DOUGHTY  v.  THE  WEST,  BRADLEY  &  CARY  MANUFACTURING  COMPANY. 
(Circuit  Court  for  New  York:  8  Blatchford,  107-112;  4  Fisher's  Patent  Cases,  818.    1870.) 

The  facts  will  appear  in  the  opinion. 

Opinion  by  Woodruff,  J. 

(1)  The  act  of  February  26,  1853  (10  TJ.  8.  Stat,  at  Large,  161),  declares 
that  the  fees  or  compensation  prescribed  therein  shall  be  taxed  and  allowed 
to  attorneys,  solicitors  and  proctors  in  the  district  and  circuit  courts,  United 
States  district  attorneys,  clerks,  marshals,  witnesses,  jurors,  commissioners  and 
printers,  and  that  no  other  compensation  shall  be  taxed  and  allowed.  The 
act  then  allows  to  attorneys,  solicitors  and  proctors,  among  other  fees,  as  fol- 
lows: "In  a  trial  before  a  jury  in  civil  or  criminal  causes,  or  before  referees, 
or  on  a  final  hearing  in  equity  or  admiralty,  a  docket  fee  of  $20."  No  other 
provision  of  the  act  can  be  claimed  to  warrant  the  charge  of  docket  fees  in 
the  bill  of  costs  taxed  herein. 

§  637.  A  docket  fee  cannot  be  allowed  a  master  upon  an  interlocutory  refer- 
ence. 

It  will  be  noticed  that,  in  the  language  quoted,  there  is  no  mention  of  any 
hearing  before  a  master  of  this  court  in  equity,  for  any  purpose,  and,  I  think, 
for  the  reason  that  there  is  no  practice,  in  equity,  sending  a  case  to  a  master 
for  a  final  hearing.     And  if,  within  the  fair  intent  of  the  statute,  a  matter  re- 
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ferred  to  a  master  might  be  said  to  be  heard  before  him  as  a  referee,  using 
that  term  in  its  broadest  sense  and  not  as  meaning  a  person  technically  so 
called,  in  distinction  from  a  recognized  officer  of  the  court,  still,  the  hearing 
before  him  on  such  a  reference  is  neither  a  trial  nor  a  final  hearing  within  the 
meaning  of  the  act.  Trial  and  final  hearing  have  well  known  definite  meanings 
in  the  law  and  they  are  used  in  this  statute  in  that  well  known  sense.  "  Trial " 
is  used  to  describe  the  process  of  determining  the  issues  in  an  action  at  law; 
and  "  final  hearing,"  the  submission  of  the  case  for  a  determination  thereof, 
upon  the  pleadings,  or  pleadings  and  proofs,  or  otherwise,  so  that  the  case  may 
be  finally  disposed  of.  No  such  trial  or  final  hearing  was  had  before  the 
master,  in  this  case,  whether  he  be  regarded  as  master,  or,  in  a  general  sense, 
as  a  referee.  The  proofs  taken  before  him  and  the  report  he  was  required  to 
make  were  for  a  provisional  and  interlocutory  purpose,  namely,  to  dispose  of 
a  motion  for  an  injunction  pendente  lite.  This  was  neither  a  trial  nor  a  final 
hearing. 

The  two  sums  taxed  as  docket  fees  should,  therefore,  have  been  disallowed 
and  must  be  struck  out. 

|  538.  T/is  fees  allowed  a  master,  not  being  prescribed  by  statute,  must  be  as- 
similated to  those  allowed  referees  under  the  state  practice. 

(2)  It  is  a  little  remarkable  that,  while  the  statute  often  speaks  of  causes  in 
equity,  and  prescribes  the  fees  of  solicitors,  marshals  and  clerks  for  services  in 
suits  in  equity,  the  statute  nowhere  mentions  fees  of  masters.  But,  in  pre- 
scribing the  fees  of  commissioners,  it  does  allow  (p.  167),  "for  attending  to  a  ref- 
erence, in  a  litigated  matter  in  a  civil  cause  at  law,  in  equity  or  in  admiralty 
in  pursuance  of  an  order  of  court,  $3  per  day."  The  supreme  court,  by  rule 
82  of  the  rules  in  equity,  have  assumed  to  authorize  the  circuit  courts,  or  per- 
haps to  declare  the  general  power  of  the  circuit  courts,  in  equity,  to  appoint 
standing  masters  in  cbaticery  in  their  respective  districts;  and  have  provided 
that  "  the  compensation  to  be  allowed  to  every  master  in  chancery,  for  his 
services  in  any  particular  case,  shall  be  fixed  by  the  circuit  court  in  its  discre- 
tion, having  regard  to  all  the  circumstances  thereof."  The  clerk  has  no  power, 
under  this  rule,  to  fix  the  compensation  to  be  allowed ;  and  his  taxation  was, 
therefore,  inoperative.  This  appeal  may,  however,  be  regarded  as  an  applica- 
tion to  the  court  to  fix  the  compensation  to  be  taxed,  and  it  was  substantially 
so  treated  by  the  counsel  who  appeared  and  argued  the  question. 

It  is  not  obvious  that,  in  like  cases,  the  fees  allowed  to  a  master  for  attend- 
ing to  a  reference,  in  a  litigated  matter,  should  be  greater  than  the  fees  to 
which  a  commissioner  attending  to  such  a  reference  is  entitled  by  statute.  The 
question,  however,  under  the  rule  of  the  supreme  court,  is,  what  in  the  discre- 
tion of  the  court  ought  to  be  allowed  the  master,  in  this  case.  Obviously,  this 
question  can  be  best  answered  by  ascertaining,  if  possible,  what  is  a  proper 
compensation  to  be  in  general  allowed  —  what,  in  ordinary  cases,  of  no  pecul- 
iar or  special  difficulty  and  involving  no  extraordinary  labor. 

The  importance  of  some  general  rule  for  the  government  of  ordinary  cases, 
at  least,  is  not  only  apparent,  but  it  has  been  the  ground  of  specific  legislation 
as  to  nearly  all  the  fees  which  are  permitted  to  be  taxed ;  and,  although  the 
role  of  the  supreme  court  has  left  these  particular  fees  in  the  discretion  of  the 
court,  it  is,  nevertheless,  important,  even  here,  that  some  general  rule  should 
govern  the  subject.  The  rule  of  this  court  in  relation  to  references  in  admi- 
ralty, under  the  forty -fourth  rule  of  the  supreme  court  in  admiralty,  was 
adopted  to   fix  the  fees  to  be  allowed   to  commissioners  under  that  rule, 
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and  the  consideration  that  some  general  rule  or  rate  of  fees  was  impor- 
tant may  be  assumed  to  have  largely  influenced  the  court  in  the  matter,  lest 
abuses  should  arise  out  of  an  unsettled  and  indefinite  appeal  to  discretion.  In- 
deed, it  would  not  be  doing  great  violence  to  the  action  of  this  court  last 
referred  to,  if  I  were  to  say,  that,  although  this  court  could  not,  by  rule,  deprive 
a  party  of  his  right  to  appeal  to  the  discretion  of  the  court  secured  to  him  by 
the  rule  of  the  supreme  court,  still,  this  court  can  determine  what  is  a  proper 
compensation  in  ordinary  cases,  and  did  so,  on  the  28th  of  May,  1859,  when 
the  rule  of  this  court  was  adopted.  4  Blatch.,  515.  It  therefore  appears, 
that,  by  statute,  the  fees  of  commissioners,  on  a  litigated  reference,  in  a  civil 
cause,  are  $3  a  day;  and  that  their  fees  on  a  reference  in  admiralty,  under 
the  forty-fourth  of  the  rules  of  the  supreme  court,  were  fixed,  in  1859,  by  rule 
of  the  circuit  court,  at  the  rates  allowed  by  the  court  of  chancery,  and  estab- 
lished in  1844,  upon  the  general  principle  that  the  services  rendered  by  officers 
of  this  court  should  be  compensated  at  the  rates  allowed  for  similar  services 
in  the  courts  of  the  state.  In  general,  this  will  be  found  just  and  reasonable, 
though,  since  1859,  the  changes  in  the  relative  value  of  money  and  the  means 
of  subsistence  have  been  so  great  that  the  specific  rates  then  deemed  reason- 
able may  now  be  inadequate  in  some  cases. 

There  are  now  no  masters  in  chancery,  under  the  state  laws.  The  services 
formerly  performed  by  them  are  now  rendered  by  referees  appointed  for  each 
case;  and  I  think  it  quite  reasonable  that  masters  of  this  court  should  be  al- 
lowed, as  the  general  rule,  the  compensation  allowed  by  the  state  law  to  such 
referees,  $3  per  day,  or  at  the  rate  fixed  for  services  under  the  above  named 
forty-fourth  rule,  where,  at  that  rate,  the  services  would  amount  to  more  than 
$3  per  day.  But  cases  of  peculiar  importance  and  difficulty  sometimes  come 
before  a  master  or  a  referee,  in  which  that  compensation  would  be  inadequate. 

The  state  law  recognizes  this,  by  providing  that  the  parties  may  agree  to 
allow  the  referee  a  greater  compensation,  in  which  case  the  rate  agreed  to 
may  be  taxed.  Without  affirming  or  adopting  this  latter  practice  as  control- 
ling the  court  in  the  exercise  of  the  discretion  given  by  rule  88  in  equity, 
above  referred  to,  I  am  of  opinion  that  such  special  cases  ought  to  be  made 
exceptions  to  the  general  rule  on  the  subject. 

In  the  present  case,  the  counsel  for  both  parties  agree,  and  it  is  shown  by 
affidavit,  that  peculiar  and  unusual  labor  and  difficulty  was  thrown  upon  the 
master,  and  that  even  the  adjournments  involved  a  great  loss  of  time,  which 
might  have  been  and  would  have  been  devoted  to  other  business  actually 
pending  before  him.  I  therefore  —  while,  as  the  general  rule,  I  approve  the 
rates  prescribed  for  referees  under  the  state  law,  and  do  not  design  to  make 
this  special  case  a  precedent  for  others  —  deem  it  just  and  reasonable  to  fix 
the  compensation  to  be  allowed  to  the  master,  for  hearings  at  which  testimony 
was  taken,  argument  heard,  or  other  actual  service  in  the  case  rendered,  at  $10 
per  day,  and  for  attending  when  the  reference  was  adjourned,  without  any 
service  rendered,  at  $5  per  day. 

An  order  to  this  effect  may  be  entered,  and  the  costs  will  be  adjusted  ac- 
cording to  the  foregoing  opinion,  upon  both  the  points  submitted. 
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ERIE  RAILWAY  COMPANY  v.  HEATH. 
(Circuit  Court  for  New  York:  10  Blatchford,  214-216.    1872.) 

Opinion  by  Blatchford,  J. 

Statement  of  Facts. — The  eighty-second  of  the  rules  in  equity  prescribed 
by  the  supreme  court  provides  that  4<  the  compensation  to  be  allowed  to 
every  master  in  chancery,  for  his  services  in  any  particular  case,  shall  be  fixed 
by  the  circuit  court,  in  its  discretion,  having  regard  to  all  the  circumstances 
thereof,  and  the  compensation  shall  be  charged  upon  and  borne  by  such  of 
the  parties  in  the  cause  as  the  court  shall  direct." 

The  $6,005,600  of  stock  which  passed  through  the  hands  of  the  master,  in 
executing  the  decree  of  the  court,  represented,  at  the  market  value  thereof  at 
the  time,  about  $2,000,000  of  money.  Under  the  act  of  February  26, 1853  (10 
U.  S.  Stat,  at  Large,  163),  the  clerk  of  the  court,  if  that  amount  of  money  had 
passed  through  his  hands,  would  have  been  entitled,  for  receiving  it,  keeping 
it.  and  paying  it  out,  under  the  order  of  the  court,  to  one  per  cent,  on  the 
amount,  or  $20,000. 

Receivers  are  allowed,  usually,  as  commissions,  a  percentage  on  the  moneys 
passing  through  their  hands.  By  the  laws  of  New  York,  the  commissions  of 
an  executor  or  administrator,  for  receiving  and  paying  out  $2,000,000,  are 
over  $20,000.  It  is  also  made  known  to  the  court,  that,  according  to  the 
established  usage  in  the  city  of  New  York,  the  compensation  of  a  broker, 
for  receiving  shares  of  stock,  is  one-eighth  of  one  per  cent,  on  the  nominal 
or  par  value  of  the  shares,  and  the  same  for  delivering  them.  Such  compen- 
sation, at  those  rates,  on  the  $6,005,600  of  stock,  would  be  $15,014.  The  fees 
of  the  master,  not  objected  to,  for  services  in  the  suit,  under  the  decree  of 
reference,  running  through  a  period  of  ten  months,  and  exclusive  of  the  receipt, 
custody,  registration  and  delivery  of  the  certificates  for  the  shares  of  stock, 
amount  to  $2,690.71.  His  disbursements,  for  stenographers'  fees,  use  of  safe, 
carriage  hire  and  watchmen,  were  $554.80. 

The  course  which  the  master  pursued,  of  receiving  the  certificates  of  stock, 
then  causing  them  to  be  registered,  and  then  delivering  them  to  the  defendants, 
was  one  acquiesced  in  by  both  parties.  The  defendants  insisted  upon  such 
course,  in  order  that  the  certificates  should  be  registered  while  in  the  custody 
of  the  master,  and  should  not  be  delivered  to  them  until  the  registration  had 
taken  place.  The  Erie  Railway  Company  insisted  upon  delivering  the  cer- 
tificates to  the  master.  The  certificates  were  six  thousand  and  twenty-seven 
in  number.  They  were  registered  while  in  the  custody  of  the  master,  and 
then  delivered  to  the  defendants,  and  the  provisions  of  the  decree  were  carried 
out  by  the  master  with  fidelity  and  punctuality,  without  interruption,  and  to 
the  attainment  of  the  result  expressed  in  the  decree. 

§  539.  A  special  allowance  is  to  be  made  to  a  master  for  executing  a  decree, 
where  his  duties  are  responsible  and  the  amount  involved  is  large. 

It  seems  to  me  proper  that  this  special  service  in  regard  to  the  certificates 
should  be  compensated  by  a  special  allowance.  It  was  a  highly  responsible 
service,  and,  independently  of  its  nature  as  a  trust,  the  circumstances  which 
had  attended  the  litigation  in  its  previous  stages  were  such  as  to  make  great 
caution  on  the  part  of  the  master  necessary,  in  order  that  the  certificates 
might  not  be  interfered  with  or  intercepted  before  their  delivery  to  the  defend- 
ants in  the  completed  form  directed  by  the  decree.  Since  the  discharge  of 
this  service  by  the  master,  the  management  of  the  affairs  of  the  Erie  Railway 

173 


§§  540-647.  FEES  AND  SALARIES. 

Company  has  passed  into  the  hands  of  new  directors,  who  are  represented  by 
counsel  who  took  no  part  in  tho  litigation  referred  to.  They  submit  the 
matter  of  the  compensation  of  the  master  entirely  to  the  discretion  of  the 
court,  without  suggestion  as  to  amount,  and  with  the  expression  of  a  desire 
that  he  shall  be  properly  compensated,  and  of  a  willingness  to  pay  such  proper 
compensation. 

On  a  review  of  all  the  facts  in  the  case,  I  fix  the  compensation  of  the  mas- 
ter at  the  sum  of  87,500,  in  addition  to  the  $2,690.71,  allowing  to  him,  also, 
the  $554.80  of  disbursements,  thus  making  the  entire  amount  allowed  to  him, 
$10,745.51.     This  amount  is  to  be  paid  to  him  by  the  Erie  Railway  Company. 


XII.  Various  Officers  and  Persons. 

§540.  Shipping  commissioner.— By  section  4513  of  the  Revised  Statutes  "seamen  may 
•  .  .  reship  and  sail  in  the  same  vessel  on  another  voyage  without  the  payment  of  addi- 
tional fees  to  the  shipping  commissioner  by  either  the  seaman  or  the  master."  It  was  held 
that,  as  affecting  the  fees  of  the  commissioner,  the  exemption  applied  to  a  reshipment  for  all 
voyages  succeeding  the  first,  and  not  to  the  one  immediately  following  that  at  which  the  fees 
were  paid.    Young  v.  Steamship  Co.,*  15  Otto,  41. 

§  $41.  Section  4505,  title  53,  of  the  Revised  Statutes  of  the  United  States,  chapter  1,  while  it 
does  not  authorize  the  shipping  commissioner  to  appoint  deputy  shipping  commissioners. 
Authorizes  him  to  appoint  clerks  and  to  depute  such  clerks  to  act  for  him  in  his  official  capac- 
ity. In  re  The  Accounts  of  the  Shipping  Commissioner  of  the  Port  of  New  York,*  16 
Blatch.,  93. 

§  542.  The  court  intimated  that  though  it  would  not  interfere  with  the  salaries  given  in  the 
past  by  a  shipping  commissioner  whose  accounts  had  been  passed  upon  without  objection  taken 
thereto  in  that  respect  at  the  reference  to  a  master,  such  salaries  being  not  fixed,  but  flexible 
and  depending  on  fees,  yet  the  court  would,  if  applied  to,  grant  an  order  of  inquiry  into  the 
number  and  salaries  of  employees  and  the  proper  arrangements  to  be  made  as  to  these  mat- 
ters.   Ibid. 

§  543.  The  act  of  June  7,  1872,  provides  for  the  creation  of  the  office*  of  shipping  commis- 
sioner, prescribes  a  large  list  of  onerous  duties,  enacts  a  system  of  fees,  provides  for  the 
payment  of  clerk  hire,  the  purchase  of  desks,  books,  etc.,  "at  his  own  proper  cost,"  and 
declares  that  "  the  emoluments,  salaries  and  fees  of  such  officer  shall  in  no  case  exceed  $5,000, 
and  any  additional  fees  shall  be  paid  into  the  treasury  of  the  United  States."  Held,  that 
under  a  proper  construction  of  this  act  and  the  words  "  at  his  own  proper  cost,'9  the  commis- 
sioner was  empowered  to  purchase  office  material  and  clerk  help  out  of  the  fees  received,  and, 
in  addition,  retain  for  his  own  use  fees  to  the  amount  of  $5,0C0,  the  excess  in  fees  above  both 
of  these  items  being  alone  returnable  to  the  treasury;  the  intent  of  this  act,  which  was  for  the 
mutual  benefit  of  seamen  and  ship-owners  and  not  for  revenue  purposes,  being  taken  into  con- 
sideration.   In  re  The  Shipping  Commissioner  of  the  Port  of  New  York,*  18  Blatch.,  339. 

§  544.  An  order  of  the  district  court  authorizing  the  shipping  commissioner  to  pay  out  of  the 
fees  of  hie  office  the  expenses  of  office,  consisting  of  office  material,  clerk  hire,  etc.,  empowers 
the  commissioner  to  pay  the  deficiency  thus  incurred  in  one  year  out  of  the  surplus  fees  of  a 
succeeding  year.  In  re  Accounts  of  the  Shipping  Commissioner  of  the  Port  of  New  York,*  16 
Blatch.,  92. 

§  545.  Independently  of  this  order,  the  authority  to  charge  the  deficiency  of  one  year  against 
the  receipts  of  a  succeeding  year  seems  to  be  justified  by  the  scope  of  the  act  of  June  7,  1872, 
creating  the  office  of  shipping  commissioner,  which  was  an  act  for  the  mutual  benefit  of  sea- 
men and  ship-owners  and  not  enacted  for  revenue  purposes.  More  especially  will  this  charge 
be  allowed  in  the  shipping  commissioner's  accounts  when  the  district  attorney  has  taken  no 
exception  to  such  item  in  four  successive  annual  accounts.    Ibid. 

§  54(5.  Surgeons.— Revised  Statutes,  section  1368,  provides  for  the  pay  of  assistant-surgeons 
and  passed  assistant-surgeon.  The  salary  of  passed  assistant-surgeon  "  during  the  first  five  years 
after  date  of  appointment "  is  less  than '  •  after  five  years  from  such  date. "  Held,  that  the  phrases 
"after  date  of  appointment,"  and  "from  such  appointment,"  refer  to  the  appointment  as 
passed  assistant-surgeon,  and  not  the  original  appointment  of  assistant-surgeon.  United 
States  v.  Moore,  5  Otto,  760. 

g  547.  Executors. — The  orphans'  court  of  Washington  county,  District  of  Columbia,  al- 
lowed an  executor  ten  per  cent,  commission  on  the  inventory  of  the  deceased's  estate.    This 
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allowance  was  made  under  the  testamentary  law  of  Maryland,  which  declared  that  the  com- 
mission to  be  allowed  to  an  executor  shall  be  at  the  discretion  of  the  orphans'  court,  "  not  un- 
der five  per  cent,  nor  exceeding  ten  per  cent,  on  the  amount  of  the  inventory."  Held,  that  the 
commission  to  be  allowed  to  an  executor  in  Washington  county  was  left  to  the  discretion  of 
the  orphans'  court,  and  the  allowance  by  said  court,  within  the  limits  prescribed  by  statute, 
was  final  and  conclusive.    Nicholls  v.  Hodges,  1  Pet.,  562. 

§  548.  Whether  the  fees  allowed  in  the  orphans'  court,  of  Alexandria  county,  District  of 
Columbia,  are  governed  by  those  allowed  in  similar  courts  in  Maryland  or  Virginia,  an  ex- 
ecutor may  be  allowed  ten  per  cent,  for  paying  over  a  specific  legacy,  by  the  orphans'  court  of 
Alexandria  county.    West  v.  Smith,  8  How.,  402. 

§  +49.  Ministers  and  consuls. —  The  act  of  1856  declares  that  a  minister  "shall  not  be  ab- 
sent from  his  post,  or  the  performance  of  his  duties,  for  a  longer  period  than  ten  days  without 
the  permission,  previously  obtained,  of  the  president,  and  no  compensation  shall  be  allowed 
for  the  time  of  any  such  absence  in  any  case,  except  cases  of  sickness."  The  minister  resident 
of  the  United  States  at  Brussels  obtained  leave  of  absence  on  July  7,  1856 ;  this  leave  was  ex- 
tended, from  time  to  time,  until  June  11, 1857,  when  he  tendered  his  resignation,  which  was 
accepted.  Held,  that  the  minister  had  not  forfeited  his  salary,  under  the  above  act,  and  was 
entitled  to  it  to  the  time  when  his  resignation  took  effect.  Forfeiture  of  Salary,*  9  Op.  Att'y 
Gen'l,  188. 

§  559.  In  1854,  after  the  capture  of  Algiers  by  the  French,  Mahoney  was  appointed  consul  of 
the  United  States  at  that  city,  and  continued  in  office  till  1859,  when  he  resigned.  Algiers  is 
not  mentioned  in  the  acts  of  1855  and  1856  regulating  compensation  of  consuls,  but  the  act  of 
1856  provided  that  consuls,  at  ports  therein  not  enumerated,  should  be  entitled  to  such  fees  as 
they  fehould  collect,  for  compensation  for  their  services.  In  1865,  Mahoney  claimed  under  the 
act  of  May  1,  1810,  which  provided  for  the  compensation  of  consuls  residing  on  the  coast  of 
Barbary,  $4,000  a  year  as  salary.  During  the  time  that  he  performed  the  duties  of  consul  he 
made  no  return  of  fees  received  by  him,  but  was  paid  the  necessary  expenses  of  his  office. 
HM>  that  from  the  time  Algiers  and  the  country  of  which  it  was  the  principal  city  became 
a  province  of  France,  the  compensation  of  the  consul  at  that  city  ceased  to  be  regulated  by  the 
act  of  1810,  and  henceforth  consisted  of  fees  collected  by  the  consul  Mahoney  v.  United 
States,  10  Wall.,  62. 

§551.  The  act  of  congress  of  1855  declared  that  from  and  after  the  80th  of  June,  the  presi- 
dent and  senate  shall  appoint  "  diplomatic  ministers  to  certain  countries,  and  consuls  at  certain 
places,  who  shall  receive  an  annual  compensation  for  their  services."  The  construction  put  on 
the  act  by  the  executive  was  that  a  minister  or  consul  who  was  in  the  service  on  the  30th  of 
June,  and  who  was  retained  in  office,  was  in  the  same  condition  as  if  he  had  received  his  com- 
mission afterwards,  and  entitled  to  pay  under  said  act.  Congress  made  appropriations  to  pay 
ministers  who  were  previously  appointed  and  not  recommissioned.  Held,  that  the  construc- 
tion put  on  said  act  by  the  executive  and  by  congress  was  the  proper  construction,  though  lit- 
erally the  act  would  give  the  salaries  provided  by  it  to  no  one  who  was  not  appointed  from 
and  after  June  80,  1855.  Compensation  of  Diplomatic  and  Consular  Officers,*  9  Op.  Att'y 
Gen'l,  89. 

§  552*  Prior  to  1855,  consuls  were  paid  by  the  fees  they  collected.  In  1855  congress  passed 
a  law  providing  that  they  should  be  paid  a  salary,  therein  specified,  thus  changing  the  office 
from  fee-paid  to  salaried.  In  1856  congress  by  law  provided  a  salary  different  from  that  of  1855. 
Held,  that  the  compensation  of  consuls  was  regulated  by  the  law  which  was  in  force  when 
the  service  was  rendered,  and  not  by  that  which  prevailed  at  the  date  of  their  commissions. 
Ibid. 

§  558.  A  garnishee  who  has  attended  to  the  suit  in  which  he  was  garnished  is  entitled  to  a 
reasonable  compensation  for  his  trouble  and  the  amount  expended  in  the  suit.  Mattingly  v. 
Boyd,  20  How.,  128. 

§  554.  Coroner. —  It  was  held  that  the  fees  of  the  coroner  of  Washington  county,  D.  C, 
and  of  the  jurors  and  witness  attending  inquests  at  his  summons  in  said  county,  and  allowed 
by  act  of  July  8,  1838,  which  could  not  be  made  out  of  the  estate  of  the  decedent,  should,* as 
between  the  United  States  and  the  levy  court  of  that  county,  be  paid  by  the  latter.  Levy  Court 
*.  Coroner  •  2  Wall.,  501. 

§  555.  Where  inquests  were  held  in  Washington  county,  D.  C,  in  cases  not  provided  for  by 
law,  through  mistakes  of  the  coroner,  the  court  decided  that  he  was  entitled  to  remuneration 
for  fees  advanced  to  jurors  and  witnesses  who  had  been  lawfully  summoned.    Ibid. 

%  550,  Taking  depositions.—  The  witnesses  in  a  case  were  sworn  before  a  commissioner  ap- 
pointed to  take  their  depositions,  and  then,  by  consent  of  the  proctors  of  the  two  parties,  the 
testimony  was  written  down,  but  not  by  or  in  the  presence  of  the  commissioner,  but  the  witnesses 
were  subsequently  brought  before  him  and  sworn  to  the  depositions,  whereupon  he  made  his 
certificate.    Held,  that  he  was  entitled  to  his  regular  fees  for  taking  and  certifying  the  dep- 

175 


§§557-569.  FEES  AND  SALARIES. 

ositions  in  the  absence  of  an  express  waiver  of  the  same.    The  Schooner  F.  Merwin,*  10  Ben., 
403.  ' 

§  557.  Commissioners. —  By  act  of  congress  of  March  3,  1853,  making  appropriations  for  the 
next  ensuing  fiscal  year,  for,  among  others,  the  salaries  of  certain  commissioners,  added  this 
proviso:  "and  provided,  further,  that  out  of  the  said  sum  herein  appropriated,  there  shall  be 
paid  to  each  commissioner  appointed  under  the  act  of  March  8,  1851,  the  sum  of  $8,000,  in  lieu 
of  the  compensation  heretofore  allowed."  Held,  that  the  proviso,  increasing  the  salaries  of  the 
commissioners,  took  effect  from  the  approval  of  the  act  by  the  president.  Term  of  Judicial 
Salaries,*  7  Op.  Att'y  Gen'l,  303. 

§  558.  The  commission,  constituted  by  the  act  of  congress  of  March  3,  1851,  to  settle  private 
land  claims  in  California,  is  a  quasi  court ;  and,  the  law  being  silent  on  the  subject,  the  pay  of 
the  commissioners  should  begin  with  the  date  of  the  appointment.    Ibid. 

%  55!).  It  was  held  that  the  respondents  were  entitled  to  an  itemized  bill  of  the  commis- 
sioner's fee3.  showing  that  the  same  are  legally  chargeable  under  the  act  of  July  26,  1853,  and 
also  having  attached  a  verification  of  the  performance  and  necessity  of  the  services  charged. 
Beck  with  v.  Easton,*  4  Ben.,  857. 

§  560.  Upon  the  filing  of  exceptions  to  a  commissioner's  report,  no  docket  fee  will  be  allowed. 
Ibid. 

§  561.  Clerks  of  departments. —  The  secretary  of  the  treasury  may  cause  furloughs  with- 
out pay  to  be  given  to  the  clerks  of  the  various  departments,  and  such  furloughs  do  not  give 
the  persons  to  whom  they  are  issued  a  claim  for  pay  for  the  term  of  such  furlough.  United 
States  v.  Murray,*  10  Otto,  586. 

£  562.  Registers  and  receivers  of  land  offices  are  by  the  acts  of  congress  prohibited  from 
receiving  during  any  one  year,  in  the  way  of  fees  and  salaries,  more  than  $3,000 ;  and  the  pro- 
viso to  the  third  section  of  the  act  of  March  22,  1852  (10  Stat.,  4),  relating  to  the  fees  of  registers 
and  receivers  of  land  offices  in  or  out  of  office  at  the  passage  of  the  act,  which  declares  that 
no  register  or  receiver  shall  receive  more  than  this  maximum  sum  of  $3,000,  is  not  limited  in 
its  effect  to  the  fees  of  registers  and  receivers  in  or  out  of  office  at  the  passage  of  the  act,  bat 
applies  also  to  their  successors.     United  States  v.  Babbit,*  1  Black,  55. 

g  563.  Watchmen. —  A  proviso  in  an  appropriation  act  which,  under  the  head  of  "  depart- 
ment of  6tate,"  enacts  that  the  pay  of  all  watchmen  employed  in  either  of  the  departments, 
executive  or  judicial,  of  the  government,  shall  be  $720  per  annum  and  no  more,  is  not  inoper- 
ative to  affect  the  pay  of  a  watchman  who  is  employed  in  the  department  of  war,  because  said 
proviso  is  enacted  under  the  head  of  "  department  of  state,"  the  language  of  the  proviso  being 
general.    United  States  v.  Ashfield,*  1  Otto,  317. 

§  564.  A  watchman  of  the  public  grounds  of  Washington  is  by  virtue  of  the  act  of  congress 
of  March  2,  1867,  abolishing  the  office  of  commissioner  of  public  buildings  and  transferring  its 
duties  to  the  chief  engineer  of  the  army,  an  employee  of  the  department  of  war,  so  as  to  come 
within  the  proviso  of  the  appropriation  act  of  June  30,  1870,  that  "  the  pay  of  .  .  .  watch- 
men .  .  .  employed  in  either  of  the  departments,  executive  or  judicial,  of  the  govern- 
ment, shall  be  $720  per  annum  and  no  more."    Ibid. 

§  £65.  An  appropriation  act  fixed  the  pay  of  watchmen  employed  in  the  various  departments 
for  the  fiscal  year  ending  June  30,  1870,  at  $720  per  annum  and  no  more,  with  the  proviso 
that  the  act  should  not  have  the  effect  of  reducing  the  pay  of  a  government  employee  below 
the  amount  allowed  in  the  last  appropriation.  The  Inst  appropriation  (for  the  fiscal  year  end- 
ing June  30,  1369)  allowed  $5,000  for  the  compensation  of  five  watchmen  in  reservation  num- 
ber 2,  without  fixing  any  rate  of  compensation.  Held,  that  where  one  of  the  watchman  of 
said  reservation  resisted  his  reduction  in  salary,  he  cpuld  not  do  so  under  the  proviso  above 
cited,  nor  by  virtue  of  an  act  of  1866  (not  referred  to  in  said  appropriation  for  the  fiscal  year 
ending  June,  1870),  fixing  the  watchmen's  pay  at  $900  per  annum.     Ibid. 

§  566.  Laborers — Messengers.—  By  the  ninth  section  of  the  act  of  congress  of  3d  of  March, 
1849,  the  office  of  the  commissioner  of  public  buildings  is  constituted  a  bureau  in  the  depart- 
ment of  the  interior.  A  joint  resolution  of  congress,  approved  August  8,  1856,  provides  that 
laborers  employed  by  the  government  in  the  executive  department  shall  receive  an  annual 
salary  of  $600  each.  Held,  that  a  laborer  in  the  office  of  the  commissioner  of  public  buildings 
is  a  laborer  in  the  executive  department  and  entitled  to  a  salary  of  $600  per  annum.  Graham 
V.  United  States,*  1  Ct.  a.,  380. 

§  567.  Neither  an  "assistant  messenger"  nor  a  "laborer"  comes  within  the  exception  to  the 
act  of  August  26,  1842,  section  11;  that  exception  applies  only  to  watchmen  and  messengers. 
"White  v.  United  States,*  Dev.,  47. 

S  568.  The  language  of  each  of  the  acts  of  March  3, 1839,  of  August  23, 1842,  and  of  August 
26,  1842,  is  broad  enough  to  include  both  an  assistant  messenger  and  a  laborer.    Ibid. 

%  560.  Auctioneer.— The  marshal  employed  an  auctioneer  to  sell  a  vessel  and  cargo  which 
had  been  condemned  in  the  federal  court,  but  made  no  contract  as  to  compensation.    The 
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auctioneer  arranged  the  cargo  into  lots,  labeled  the  lots,  obtained  samples  of  each  and  sent 
Bamplcs  to  merchants,  prepared  catalogues  of  the  lots,  and  attended  to  their  printing  and  dis- 
tribution, and  performed  the  ordinary  duties  of  an  auctioneer  in  the  sale,  which  brought 
$145,393.04.  The  vessel  and  cargo  were  in  the  possession  of  the  marshal  and  the  auctioneer 
had  nothing  to  do  with  keeping  the  property.  Held,  that  auctioneers  should  be  allowed  such 
a  sum  as  would  secure  the  services  of  the  most  skilful  and  responsible ;  that  a  commission  of 
one-half  of  one  per  cent,  should  be  allowed  the  auctioneer  for  selling  the  Amy  Warwick,  which 
brought  $145,993.04;  same  for  the  sale  of  two  other  vessels,  which  brought  respectively 
$64,013.04  and  $50,420.49;  five-eighths  of  one  per  cent,  for  selling  another  which  brought 
$31,333.75,  and  one  per  cent  for  selling  another  which  brought  $8,392.83.  Amy  Warwick,  3 
Spr.,  163. 

§  570.  Bankruptcy  —  Fees  of  sheriff. —  After  a  plaintiff  obtained  judgment,  defendant  was 
adjudged  a  bankrupt  on  a  petition  filed  before  the  judgment  was  obtained.  The  assignee  took 
possession  of  the  bankrupt's  property  and  plaintiff  obtained  nothing  on  his  judgment.  The 
sheriff  sued  the  assignee  for  his  expenses  in  keeping  the  property  which  he  had  seized  in  the 
suit  against  defendant  before  he  was  adjudged  a  bankrupt.  Held,  that  he  could  not  recover 
his  fees  as  sheriff,  but  was  entitled  to  compensation  as  bailee.    Zeiber  v.  Hill,  1  Saw.,  268. 

g  571.  Snrveyor  of  port.— One  appointed  surveyor  under  the  authority  of  an  act  authoriz- 
ing the  appointment  of  a  surveyor  **  for  the  port  of  Eastport,  in  the  district  of  Pasaama- 
quoddy"  is  entitled  to  the  salary  granted  by  an  act,  "to  the  surveyor  at  Eastport  for  the 
district  of  Passamaquoddy"  there  being  no  other  surveyor  authorized  to  act  in  the  district. 
Ayer  v.  Thacher,*  3  Mason,  153. 

§  572.  Naval  officer!*.— Under  the  act  of  May  7,  1823,  chapter  107,  section  9,  relating  to  the 
salaries  of  collectors  and  naval  officers,  the  necessary  expenses  of  the  office  are  a  primary 
charge  upon  the  gross  receipts,  and  the  naval  officer  is  entitled  only  to  so  much  as  remains 
after  such  deduction,  as  and  for  his  entire  compensation.  Wentworth  v.  United  States,*  2 
Story,  453. 

£  573.  Notary. — The  fact  jthat  a  notary  is  also  a  clerk  of  one  of  the  proctors  in  a  cause  does 
not  incapacitate  him  from  acting  as  notary,  nor  disentitle  him  to  his  fees  for  services  rendered 
as  such.    The  Schooner  F.  Merwin,*  10  Ben.,  403. 

Si  574.  A  navy  aurent  appointed  by  the  president  and  senate,  whether  he  reside  abroad  or 
within  the  United  States,  is  an  officer  of  the  United  States  and  not  an  agent  of  the  navy  de- 
partment :  and  ho  is  entitled  to  one  per  cent,  on  his  disbursements  of  moneys  under  the  pro- 
visions of  act  of  congress  of  3d  March,  1809.    Armstrong  v.  United  States,  Oilp.,  899. 

§  575.  Distillers  — Salary  of  storekeepers.— The  act  of  congress  of  July  20,  1868,  required 
every  distiller  to  provide  a  warehouse  for  the  storage  of  spirits  manufactured  by  him,  and 
when  approved  by  the  commissioner  of  internal  revenue  should  bo  a  bonded  warehouse  of  the 
United  States,  under  the  control  of  the  collector  of  the  district  and  in  charge  of  the  internal 
revenue  storekeeper,  who  should  be  paid  by  the  United  States.  A  distiller,  with  sureties,  exe- 
cuted a  bond  in  January,  1839.  The  United  State3  paid  a  storekeeper  for  taking  charge  of  the 
warehouse  provided  by  the  distiller  from  the  4th  to  the  25th  of  Mirch,  1839.  Oa  March  29, 
1869,  congress  passed  a  joint  resolution  providing  that,  after  the  passage  of  the  resolution,  the 
proprietors  of  internal  revenue  bonded  warehouses  should  "  reimburse  to  the  United  States  the 
expenses  and  salary  of  all  storekeepers  or  other  officers  in  charge  of  such  warehouses.'*  Held, 
that  the  official  bond  of  the  distillers  and  their  sureties,  made  before  the  passage  of  the  joint 
resolution,  does  not  bind  them  to  make  reimbursemant  of  money  expended  by  the  United 
States  before  the  passage  of  the  resolution.  The  decision  rests  on  two  grounds :  1st,  because 
t  le  joint  resolution  only  contemplates  the  reimbursement  of  expenses  and  salary  paid  after  its 
passage;  and  2d,  because  the  reimbursement  of  moneys  paid  by  the  United  States  to  their  own 
officers  in  pursuance  of  a  law  in  existence  when  the  bond  was  executed  is  not  a  duty  so  con- 
nected with  the  business  of  a  distiller  as  to  be  within  the  reasonable  contemplation  of  the 
parties  to  the  bond  at  the  time  of  its  execution.    United  State3  v.  Singer,  15  Wall.,  111. 

S  576.  Certain  distillers  complied  with  the  provisions  of  the  act  of  July  20,  1868,  requiring  a 
bond  conditioned  that  the  principals  in  the  bond  "  shall  faithfully  comply  with  all  the  pro- 
visions in  relation  to  the  duties  and  business  of  distillers,"  and  the  construction  of  warehouses, 
for  the  storage  of  distilled  spirits  of  their  own  manufacture,  which  are  declared  to  be  bonded 
warehouses  of  the  United  States,  and  under  the  control  of  the  collector  of  the  district  and  in 
charge  of  an  internal  revenue  storekeeper.  On  29th  March,  1869,  after  the  making  of  a  bond 
by  the  distillers,  congress  passed  a  joint  resolution  providing  that  all  proprietors  of  internal 
revenue  bonded  warehouses  shall  reimburse  the  United  States  the  expenses  and  salary  of  all 
storekeepers  in  charge  of  such  warehouses.  Held,  that  the  distillers  were  bound  to  reimburse 
the  United  States  under  the  act  of  1869,  both  by  the  bond  executed  before  and  those  executed 
after  the  passage  of  said  act,  for  the  salary  and  per  diem  wages  of  the  storekeepers  on  Sun- 
day as  well  as  on  ordinary  week  days.  United  States  v.  Powell.  '14  Wall.,  493. 
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§  576a.  Member  of  congress  from  a  territory.— Although  a  territory  adopt  a  constitution 
and  form  a  state  government,  and  under  such  elect  a  representative  to  congress,  yet  it  must 
await  the  discretion  of  congress,  before  it  can  exert  the  functions  of  a  state ;  and  a  representa- 
tive A  elected  is  entitled  to  pay  only  from  the  date  of  admission.  Conway  v.  United  States, 
1  Ct.  a.,  68. 

§  577.  Pension  agents. —  The  clear  meaning  of  the  act  of  April  20,  1836,  was  that  no  com- 
pensation should  be  made  to  a  pension  agent  until  congress  should  by  law  provide  for  it.  The 
act  of  20th  of  February,  1847,  as  to  compensation  of  pension  agents,  is  prospective  only  in  its 
operation.  Those  who  acted  as  pension  agents  between  April  20,  1836,  and  February  20, 1847, 
must  be  regarded  as  having  acted  with  the  full  knowledge  that  the  law  forbade  the  making  of 
any  compensation  to  them,  and  that  the  United  States  were  under  no  legal  obligation  to  com- 
'  pensate  them.    Knapp  v.  United  States,*  Dev.,  132,  138. 

§  578.  Receiver  of  public  money. —  Commissions  of  United  States  receivers  of  public  moneys 
are  to  be  calculated  from  the  date  of  appointment.    United  States  v.  Dickson,*  15  Pet.,  141. 

§  579.  Where  a  receiver  of  public  moneys  had  received  an  amount  sufficient  to  entitle  him 
to  charge  the  whole  yearly  maximum  of  commissions,  it  was  held  no  error  to  allow  him  to  do 
so,  although  he  resigned  before  the  expiration  of  the  year  for  which  the  commissions,  wen* 
allowed.    Ibid. 

§  580.  Under  the  law  of  April  20,  1818,  allowing  receivers  of  public  moneys  $300  salary  a 
year,  and  a  commission  of  one  per  cent,  on  moneys  received  witliin  the  year,  not  to  exceed 
$2,500,  a  receiver  is  entitled  to  his  entire  commission  allowed  by  the  law,  as  soon  as  he  receive* 
moneys  sufficient ;  and  his  commissions  cannot  be  graduated  according  to  the  time  of  his  serv- 
ice, if  he  receives  enough  moneys  to  entitle  him  to  his  maximum  commission  within  the  first 
six  months  of  the  year  and  resigns  thereafter.    United  States  u.  El  wards,*  1  McL.,  467. 

$  581.  A  receiver  of  public  moneys  at  a  local  land  office  is  not  entitled,  when  sued  on  his 
official  bond,  to  set  off  against  the  government  a  rejected  account  for  unauthorized  clerk  hire, 
fual,  lights,  and  for  transmitting  money  to  the  proper  government  depositary.  United  States. 
V.  Lowe,  1  Dill.,  585. 

§  582.  The  claim  of  a  receiver  of  public  moneys  at  a  local  land  office  for  office*  rent  may, 
under  certain  circumstances,  be  allowed  as  an  equitable  credit  under  the  act  of  March  3,  1797. 
Ibid. 

§  588.  Employees  of  senate. — The  act  of  congress  of  March  3,  1873,  provided  as  follows: 
V  The  pay  of  all  the  present  employees  of  the  senate  whose  pay  has  not  been  specifically  in- 
creased by  this  act,  holding  their  places  by  authority  of  the  committee  on  contingent  expenses 
of  the  senate,  be  increased  fifteen  per  cent,  of  their  present  compensation  on  the  amount  act- 
ually received  and  payable  to  them,  respectively,  from  the  beginning  of  the  present  congress, 
or  from  the  date  of  their  appointment,  during  the  present  congress,  and  who  shall  be  actually 
employed  at  the  passage  of  this  act."  Held,  that  the  act  relates  to  the  employees  of  the  then, 
existing  congress  and  to  their  compensation  for  the  period  of  that  congress  only ;  and  was  not 
intended  to  affect  the  compensation  of  employees  of  future  congresses  though  they  were  act- 
ually employed  at  the  passage  of  the  act.    Simmons  v.  United  States,*  12  Ct.  CI.,  430. 

§584.  Paymaster.— The  compensation  of  a  paymaster  of  the  marine  corps,  previous  to 
April,  1829,  was  that  of  major  in  the  infantry.  Under  the  joint  resolution  of  congress  of  May 
29,  1830,  providing  that  the  compensation  of  the  paymaster  of  the  marine  corps  should  be  the 
same  as  was  received  by  him  previous  to  April,  1829,  he  can  claim  the  pay  of  a  major  in  the 
infantry  and  no  more ;  and  this  amount  he  may  claim  whether  or  not  he  had  been  receiving 
more  than  the  law  allowed.    United  States  v.  Kuhn,  4  Cr.  C.  C,  401. 

S  585.  Plaintiff  having  been  appointed  paymaster  in  the  army,  under  act  of  April  24, 181ft 
(3  Stats,  at  Large,  297),  it  was  held  that  he  was  entitled  to  the  pay  and  emoluments  of  a  major 
of  infantry  only.    Wetmore  v.  United  States,*  10  Pet.,  647. 

§  580.  The  acts  of  1812  and  1816,  fixing  the  pay  of  paymasters  at  the  compensation  of  a 
"  major,"  are  to  be  interpreted  so  as  to  read  "  major  of  infantry."  United  States  v.  Gwynne,* 
1  McL.,  270. 

§  587.  Army  officers.— The  act  of  congress  of  March  16,  1802,  provides  thatvthe  command- 
ing officers  of  each  separate  post  shall  be  entitled  to  such  additional  number  of  rations  as  the 
president  shall,  from  time  to  time,  direct.  On  the  6th  of  March,  1816,  the  war  department  is- 
sued a  general  order  directing  double  rations  to  be  allowed  to  officers  commanding  military 
departments.  Held,  that  the  adjutant  and  inspector-general  of  the  army  was  not  an  officer  in 
command  of  a  military  department,  and  was  not  entitled  to  double  rations  under  the  order  of 
the  war  department  of  March  6,  1816.    Parker  v.  United  States,  1  Pet.,  293. 

£  588.  A  second  lieutenant  in  the  veteran  reserve  corps  was  mustered  out  and  honorably  dis- 
charged from  the  service  of  the  United  States ;  on  the  same  day  that  he  was  discharged  he 
was  appointed  an  officer  in  the  service  of  the  bureau  of  freedmen  and  abandoned  lands  under 
the  fourth  section  of  the  aet  of  July  6,  1866.    Held,  that  he  was  entitled  to  an  allowance 
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for  commutation  of  fuel  and  quarters,  and  thirty-three  and  one-third  per  cent,  additional  pay 
under  the  act  of  congress  of  March  2,  1867.    Brough  v.  United  States,*  8  Ct.  CI.,  200. 

§  589.  The  acts  in  relation  to  the  army,  although  they  impose  an  oath  of  office,  do  not  de- 
clare that  it  shall  be  imposed  before  the  party  can  enter  on  the  duties  of  the  office.  The  pay  of 
military  officers  may  properly  commence  from  the  date  of  their  acceptance.  Commencement 
of  Pay  of  Military  Officers,*  2  Op.  Att'y  Gen'l,  638. 

g  &90.  The  law  of  1827  does  not  alter  the  rations  to  subaltern  officers,  who  are  in  the  receipt 
of  extra  pay  for  certain  duties ;  they  are  entitled  to  six  rations  per  day  when  in  command  of  a 
post,  with  a  right  to  double  rations.    Ibid, 

§  ©91.  Section  1262  of  the  United  States  Revised  Statutes  provides  that "  there  shall  be  al- 
lowed and  paid  to  each  commissioned  officer  .  .  .  ten  per  centum  of  their  current  yearly  pay 
for  each  term  of  five  years'  service."  Held,  that  the  words  "  current  yearly  pay"  were 
to  be  so  construed  that  the  ten  per  cent,  should  be  calculated  upon  the  regular  yearly  pay  plus 
any  previous  allowance  of  ten  per  cent,  earned  by  a  previous  term  of  five  years*  service. 
United  States  v.  Tyler,*  15  Otto,  244. 

§  <>9£.  There  is  a  distinction  between  being  "  retired  from  active  service  "  and  being  "  wholly 
retired  from  the  service,"  persons  "  retired  from  active  service  "  being  considered  as  still  in  the 
miltary  service  of  the  government,  so  that  the  provisions  of  section  1262  of  the  United  States 
Revised  Statutes,  for  an  allowance  of  ten  per  cent,  of  the  current  yearly  pay  to  officers  of  the 
army  for  each  term  of  five  years'  active  service,  apply  also  to  years  passed  in  "  retirement  from 
active  service."  So  held  in  a  case  in  which  the  allowance  was  claimed  by  one  retired  with  the 
rank  of  captain  from  active  service  on  account  of  wounds  received  in  battle.    Ibid. 

8  oM.  Petitioner  is  a  colonel  in  the  army  and  entitled  to  the  pay,  rations  and  clothing  of  two 
servants,  or  money  in  lieu  thereof.  In  1812  the  rate  of  a  servant's  pay  was  fixed  at  the  pay  of 
a  private  soldier;  the  pay  of  a  private  soldier  during  that  time  has  varied;  and  on  the  3d  of 
March,  1865,  it  was  enacted  by  congress  "  that  the  measure  of  allowance  for  pay  of  an  ofiV 
oar's  servant  is  the  pay  of  a  private  soldier,  as  fixed  by  law  at  the  time."  Held,  that  the  amount 
to  be  allowed  to  the  officer  in  lieu  of  the  pay  of  each  of  his  servants  was  the  amount  payable 
by  law  to  a  private  soldier  at  the  time  of  the  allowance.    Gilmore  v.  United  States,*  2  Ct  CLf 
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FERRIES. 

Suxmabt — Subject  to  control  by  government,  §  1.—  Construction  of  grant,  §  2.—  Enroll- 
ment and  license  for  coasting  trade,  §  8.—  On  rivers  between  states,  §g  4.  6.—  State  rulings 
recognized  in  federal  courts,  §  5.—  Franchise  is  property,  g  7.—  Distinction  between  a 
ferry  and  a  bridge,  g  $.— Railroad  ferry,  §  9.—  Validity  of  license,  g  10.— Exclusive  right, 

g  1»  The  establishment  and  regulation  of  ferries  across  navigable  streams  is  a  subject  within 
the  control  of  the  government,  and  not  a  matter  of  private  right,  and  the  government  may 
exercise  its  powers  by  contracting  with  individuals.    Mills  v.  St.  Clair  County,  §§  12-14. 

§  2.  When  in  a  grant  of  a  ferry  franchise  the  meaning  of  the  words  is  doubtful,  they  shall 
be  taken  most  strongly  against  the  grantee  and  in  favor  of  the  government.  They  should  not 
be  extended  by  implication  in  favor  of  the  grantee  beyond  the  natural  and  obvious  meaning  of 
the  words  employed.  So,  also,  where  such  a  grant  admits  of  two  interpretations,  one  of  which 
will  render  it  inoperative,  and  the  other  will  give  it  force,  the  latter  interpretation  should  be 
adopted.    Ibid. 

g  3.  While  the  enrollment  and  license  of  a  vessel  for  the  coasting  trade  gives  it  the  right  to 
carry  goods  and  passengers  in  the  regular  course  of  business,  yet  it  confers  no  authority  upon 
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Buch  vessel  to  interfere  with  the  existing  rights  of  others  in  an  exclusive  ferry  franchise  granted 
and  existing  under  a  state  law.    Conway  v.  Taylor,  g§  15-20. 

§  4.  The  right  to  grant  an  exclusive  ferry  franchise  upon  a  navigable  boundary  river  belongs 
to  the  individual  states,  and  is  not  conferred  upon  tha  general  government  by  the  provisions  of 
the  constitution  giving  congress  exclusive  right  to  rcgulato  commerce  between  the  states. 
Ibid. 

§  5.  The  exclusive  right  of  James  Taylor  and  his  successors,  by  virtue  of  his  riparian  owner- 
ship and  grant  under  the  authority  of  Kentucky,  to  maintain  a  ferry  across  the  Ohio  river  from 
Newport,  Ky.,  having  been  uniformly  sustained  by  the  highest  court  of  Kentucky,  will  be 
recognized  and  upheld  by  the  courts  of  the  United  States.    Ibid. 

§  0.  The  control  of  a  state  over  a  ferry  franchise  upon  a  river  forming  the  boundary  between 
it  and  another  state  is  limited  to  granting  an  exclusive  right  to  carry  passengers,  etc.,  from  the 
state.  It  cannot  interfere  with  the  right  of  others  to  maintain  a  ferry  to  its  side  of  the  river. 
Ibid. 

§  7.  A  ferry  franchise  is  as  much  property  as  any  other  incorporeal  hereditament  or  chattels 
or  realty.    It  is  clothed  with  the  same  sanctity  and  entitled  to  the  same  protection.     Ibid. 

g  8.  A  boat  propelled  backwards  and  forwards  across  a  river  by  steam  power  from  the  shore 
i3  a  ferry,  and  not  a  bridge  in  any  sense,  and  the  existence  of  such  a  ferry  is  not  a  violation  of 
a  bridge  franchise  which  gave  the  exclusive  right  to  maintain  a  bridge  at  that  point  and  collect 
the  tolls  for  crossing  the  same.    Parrott  v.  City  of  Lawrence,  §g  21-24. 

§^9.  A  ferry  designed  for  the  transportation  of  railroad  cars  only  is  not  a  ferry  within  the 
meaning  of  the  Montgomerie  charter  of  the  city  of  New  York,  which  conferred  the  exclusive 
right  of  granting  ferry  franchises  upon  the  corporation.  The  Mayor,  etc.,  v.  The  New  England 
Transfer  Co.,  §.*  25-27. 

£  10.  Where  the  act  of  incorporation  confers  power  on  a  city  council  to  license  and  establish 
a  ferry,  a  license  signed  by  the  mayor  and  approved  by  the  council  is  sufficient  authority  to 
the  licensee  to  keep  such  a  ferry.    Fanning  V.  Gregoire,  §£  28,  29. 

$  1 1.  By  an  act  of  the  legislature  of  Iowa,  F.  and  his  heirs  were  authorized  to  establish  and 
keep  a  ferry  across  the  Mississippi  river  at  Dubuque  for  a  term  of  years.  The  act  also  provided 
that  no  court  or  board  of  county  commissioners  should  authorize  any  other  person  to  keep  a 
ferry  within  the  limits  of  the'  town.  The  legislature  afterwards  conferred  on  the  city  council 
of  Dubuque  the  right  to  establish  and  license  ferries,  and  a  ferry  was  established  pursuant  to 
such  license.  Held,  that  the  license  to  F.  was  not  exclusive,  for  the  reason  that  a  grant  of  that 
nature  will  only  be  held  to  be  exclusive  when  so  expressed,  or  such  intention  is  necessarily  in- 
ferred from  the  language  used.     Ibid. 

[Notes.- See  g§  30-71.] 

MILLS  v.  ST.  CLAIR  COUNTY, 
(8  Howard,  5G9-53C.    1849.) 

Opinion  by  Mr.  Justice  Cateon. 

Statement  of  Facts. —  By  an  act  of  March  2, 1S39,  the  legislature  of  Illinois 
appointed  tive  commissioners  to  locate  a  road  and  ferry-landing,  three  hundred 
feet  wide,  on  the  east  bank  of  the  River  Mississippi,  opposite  to  the  city  of  St. 
Louis;  the  road  "to  extend  back  to  Cahokia  creek.  The  road  and  landing  were 
accordingly  located;  the  distance  from  the  river  to  the  creek  being  about 
sixty  poles.  The  ferry  having  gone  into  operation  under  the  act  of  1S39,  this 
bill  was  filed,  seeking  to  obtain  a  perpetual  injunction  against  an  exercise  of  a 
ferry  privilege,  on  the  ground,  among  others,  that  Samuel  Wiggins  and  his 
assignees  were  entitled  to  the  exclusive  ferry  right  at  that  place  by  contract 
with  the  state  of  Illinois;  and  that  said  contract  was  violated  by  the  act  of 
1839,  and  the  establishment  of  a  road  and  ferry  under  and  by  force  of  its  pro- 
visions. The  supreme  court  of  Illinois  having  decided  that  the  state  law,  and 
the  acts  done  pursuant  thereto,  did  not  violate  the  contract  made  with  Wig- 
gins, and  that  it  was  not  opposed  to  the  constitution  of  the  United  States,  that 
court  proceeded,  by  a  final  decree,  to  dissolve  an  injunction  granted  nisi,  and 
to  dismiss  the  bill.  To  reverse  this  decree,  on  the  grounds  stated,  a  writ  of 
error  has  been  prosecuted  to  the  supreme  court  of  Illinois  from  this  court, 
under  the  twenty-fifth  section  of  the  judiciary  act  of  17S9. 
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The  contract  relied  on  by  the  defendants  was  made  with  "Wiggins,  by  two 
acts  of  the  legislature  of  Illinois.  The  first  act,  approved  March  2,  1S19, 
authorizes  Samuel  Wiggins,  his  heirs  and  assigns,  to  establish  a  ferry  on  the 
east  hank  of  the  River  Mississippi,  near  the  town  of  Illinois,  and  to  run  the 
same  from  lands  "that  may  helong  to  him;"  provided  that  said  ferry  should 
be  put  into  actual  operation  within  eighteen  months  from  and  after  the  pas- 
sage of  that  act.  And  it  was  also  provided,  by  the  second  section,  that  no 
other  person  should  thereafter  establish  any  ferry  within  one  mile  of  that 
established  by  Wiggins,  with  this  reservation:  "That  if  the  provisions  of  the 
second  section  of  this  act  shall  be  made  to  appear  to  the  general  assembly  to 
b3  injurious  to  the  public  good,  that  then,  and  in  such  case,  the  second  section 
may  be  repealed."  Wiggins  had  no  land  of  his  own  on  the  river  near  the 
town  of  Illinois  when  the  above  act  was  passed,  but  within  less  than  eighteen 
months  he  acquired  an  interest  in  a  tract  of  land  of  one  hundred  acres,  part  of 
which  lay  between  Illinois  town  and  the  river,  and  extended  to  a  considerable 
distance  above  it,  and  on  this  tract  he  established  his  ferry. 

On  the  6th  of  February,  1821,  Samuel  Wiggins  had  another  act  passed  in 
his  favor  by  the  legislature  of  Illinois,  authorizing  him  to  make  a  turnpike 
road,  tocomntence  on  the  Mississippi  river,  opposite  to  St.  Louis,  on  lands  that 
"may  belong  to  him,"  and  to  run  across  the  American  bottom  to  the  bluffs. 
The  act  further  provides:  "And  whereas  the  said  Samuel  Wiggins,  his  heirs 
and  assigns,  were  authorized  to  establish  a  ferry  upon  the  waters  of  the  Mis- 
sissippi river,  near  the  town  of  Illinois,  in  this  state,  and  a  sand-bar  having 
been  formed  since  that  time  opposite  said  ferry,  therefore: 

uSec.  5.  Be  it  further  enacted,  that  the  said  Samuel  Wiggins,  his  heirs  and 
assigns,  be,  and  they  are  hereby,  authorized  to  remove  said  ferry  on  any  land 
that  may  belong  to  him  or  them  on  the  said  Mississippi  river,  under  the  same 
privileges  as  were  prescribed  by  the  act  entitled:  'An  act  to  authorize  Samuel 
Wigoins  to  establish  a  ferry  upon  the  waters  of  the  Mississippi,'  approved 
March  2, 1819." 

By  an  act  approved  January  19,  1833,  so  much  of  the  acts  of  1819  and  1821 
a3  prohibited  another  ferry  from  being  established  within  one  mile  of  Wigr 
gins'  ferry -landing  was  repealed.  This  restriction  is,  therefore,  out  of  the  case. 
On  the  13th  of  July,  1822,  Wiggins  obtained,  by  purchase  from  Julia  Jarrot, 
a  tract  of  one  hundred  acres,  lying  below  the  tract  first  acquired,  adjoining 
thereto  on  the  south,  and  fronting  on  the  river;  and  it  is  upon  this  tract  that 
the  new  ferry  and  road  were  located  under  the  act  of  1839. 

§  12.  Where  the  meaning  of  the  wards  are  doubtful,  in  the  grant  of  a  ferry 
right,  they  are  construed  most  strongly  against  the  grantee. 

The  parties  respectively  assume,  and  so  the  court  below  held,  that  the  estab- 
lishment and  regulation  of  ferries  across  navigable  streams  is  a  subject  within 
the  control  of  the  government,  and  not  matter  of  private  right;  and  that  the 
government  may  exercise  its  powers  by  contracting  with  individuals.  We 
deem  this  general  principle  not  open  to  controversy;  and  in  regard  to  so  much 
of  the  controversy  as  involves  the  contract  itself,  no  material  difficulty  exists 
as  to  what  principles  of  law  shall  govern;  only  two  general  principles  need  be 
invoked  in  construing  the  acts  of  1819  and  1S21,  which  are:  First,  that  in  a 
grant  like  this,  designed  by  the  sovereign  power  making  it  to  be  a  general 
benefit  and  accommodation  to  the  public,  the  rule  is  that,  if  the  meaning  of 
the  words  be  doubtful,  they  shall  be  taken  most  strongly  against  the  grantee, 
and  for  the  government,  and  therefore  should  not  be  extended  by  implication 
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such  vessel  to  interfere  with  the  existing  rights  of  others  in  an  exclusive  ferry  franchise  granted 
and  existing  under  a  state  law.     Conway  v.  Taylor.  g§  15-20. 

§  4.  The  right  to  grant  an  exclusive  ferry  franchise  upon  a  navigable  boundary  river  belongs 
to  the  individual  states,  and  is  not  conferred  upon  the  general  governmsnt  by  the  provisions  of 
the  constitution  giving  congress  exclusive  right  to  rogulato  commerce  between  the  states. 
Ibid. 

§  5.  The  exclusive  right  of  James  Taylor  and  his  successors,  by  virtue  of  his  riparian  owner- 
ship and  graat  under  the  authority  of  Kentucky,  to  maintain  a  ferry  across  the  O'.iio  river  from 
Newport,  Ky.,  having  been  uniformly  sustained  by  the  highest  court  of  Kentucky,  will  be 
recognized  and  upheld  by  the  courts  of  the  United  States.     Ibid. 

§  0.  The  control  of  a  state  over  a  ferry  franchise  upon  a  river  forming  the  boundary  between 
it  and  another  state  is  limited  to  granting  an  exclusive  right  to  carry  passengers,  etc.,  from  the 
etate.  It  cannot  interfere  with  the  right  of  others  to  maintain  a  ferry  to  its  side  of  the  river. 
Ibid. 

§  7.  A  ferry  franchise  is  as  much  property  as  any  other  incorporeal  hereditament  or  chattels 
or  realty.    It  is  clothed  with  the  same  sanctity  and  entitled  to  the  same  protection.     Ibid. 

§  8.  A  boat  propelled  backwards  and  forwards  across  a  river  by  6team  power  from  the  shore 
i3  a  ferry,  and  not  a  bridge  in  any  sense,  and  the  existence  of  such  a  ferry  is  not  a  violation  of 
a  bridge  franchise  which  gave  the  exclusive  right  to  maintain  a  bridge  at  that  point  and  collect 
the  tolls  for  crossing  the  same.    Parrott  v.  City  of  Iiawrence,  §§  21-24. 

§,  0.  A  ferry  designed  for  the  transportation  of  railroad  cars  only  is  not  a  f erry  within  the 
meaning  of  the  Montgomerie  charter  of  the  city  of  New  York,  which  conferred  the  exclusive 
Tight  of  granting  ferry  franchises  upon  the  corporation.  The  Mayor,  etc.,  v.  The  New  England 
Transfer  Co.,  §$  25-27. 

£10.  Where  the  act  of  incorporation  confers  power  on  a  city  council  to  license  and  establish 
a  ferry,  a  licence  signed  by  the  mayor  and  approved  by  the  council  is  sufficient  authority  to 
the  licensee  to  keep  such  a  ferry.     Fanning  v.  Gregoire,  §S  28,  29. 

£  1 1.  By  an  act  of  the  legislature  of  Iowa,  F.  and  his  heirs  were  authorized  to  establish  and 
keep  a  ferry  across  the  Mississippi  river  at  Dubuque  for  a  term  of  years.  The  act  also  provided 
that  no  court  or  board  of  county  commissioners  should  authorize  any  other  person  to  keep  a 
ferry  within  the  limits  of  the  town.  The  legislature  afterwards  conferred  on  the  city  council 
of  Dubuque  the  right  to  ejtablish  and  license  ferries,  and  a  ferry  was  established  pursuant  to 
such  license.  Held,  that  the  license  to  F.  was  not  exclusive,  for  the  reason  that  a  grant  of  that 
nature  will  only  be  held  to  be  exclusive  when  so  expressed,  or  such  intention  is  necessarily  in- 
ferred from  the  language  used.    Ibid. 

[Notes.—  See  g§  30-71.] 

MILLS  v.  ST.  CLAIR  COUNTY. 
(8  Howard;  509^586.    1849.) 

Opinion  by  Mr.  Justice  Cathon. 

Statement  of  Facts. —  By  an  act  of  March  2, 1S39,  the  legislature  of  Illinois 
appointed  live  commissioners  to  locate  a  road  and  ferry-landing,  three  hundred 
feet  wide,  on  the  east  bank  of  the  River  Mississippi,  opposite  to  the  city  of  St. 
Louis;  the  road 'to  extend  back  to  Cahokia  creek.  The  road  and  landing  were 
accordingly  located;  the  distance  from  the  river  to  the  creek  being  about 
sixty  poles.  The  ferry  having  gone  into  operation  under  the  act  of  1839,  this 
bill  was  filed,  seeking  to  obtain  a  perpetual  injunction  against  an  exercise  of  a 
ferry  privilege,  on  the  ground,  among  others,  that  Samuel  Wiggins  and  his 
assignees  were  entitled  to  the  exclusive  ferry  right  at  that  place  by  contract 
with  the  state  of  Illinois;  and  that  said  contract  was  violated  by  the  act  of 
1839,  and  the  establishment  of  a  road  and  ferry  under  and  by  force  of  its  pro- 
visions. The  supreme  court  of  Illinois  having  decided  that  the  state  law,  and 
the  acts  done  pursuant  thereto,  did  not  violate  the  contract  made  with  Wig- 
gins, and  that  it  was  not  opposed  to  the  constitution  of  the  United  States,  that 
court  proceeded,  by  a  final  decree,  to  dissolve  an  injunction  granted  viwi%  and 
to  dismiss  the  bill.  To  reverse  this  decree,  on  the  grounds  stated,  a  writ  of 
error  has  been  prosecuted  to  the  supreme  court  of  Illinois  from  this  court, 
under  the  twenty-fifth  section  of  the  judiciary  act  of  1789. 
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The  contract  relied  on  by  the  defendants  was  made  with  Wiggins,  by  two 
acts  of  the  legislature  of  Illinois.  The  first  act,  approved  March  2, 1S19, 
authorizes  Samuel  "Wiggins,  his  heirs  and  assigns,  to  establish  a  ferry  on  the 
east  bank  of  the  River  Mississippi,  near  the  town  of  Illinois,  and  to  run  the 
same  from  lands  "  that  may  belong  to  him;"  provided  that  said  ferry  should 
be  put  into  actual  operation  within  eighteen  months  from  and  after  the  pas- 
sage of  that  act.  And  it  was  also  provided,  by  the  second  section,  that  no 
other  person  should  thereafter  establish  any  ferry  within  one  mile  of  that 
established  by  Wiggins,  with  this  reservation:  "That  if  the  provisions  of  the 
second  section  of  this  act  shall  be  made  to  nppear  to  the  general  assembly  to 
bs  injurious  to  the  public  good,  that  then,  and  in  such  case,  the  second  section 
may  be  repealed."  Wiggins  had  no  land  of  his  own  on  the  river  near  the 
town  of  Illinois  when  the  above  act  was  passed,  but  within  less  than  eighteen 
months  he  acquired  an  interest  in  a  tract  of  land  of  one  hundred  acres,  part  of 
which  lay  between  Illinois  town  and  the  river,  and  extended  to  a  considerable 
distance  above  it,  and  on  this  tract  he  established  his  ferry. 

On  the  Gth  of  February,  1821,  Samuel  Wiggins  had  another  act  passed  in 
his  favor  by  the  legislature  of  Illinois,  authorizing  him  to  make  a  turnpike 
road,  to  commence  on  the  Mississippi  river,  opposite  to  St.  Louis,  on  lands  that 
"may  belong  to  him,"  and  to  run  across  the  American  bottom  to  the  bluffs. 
The  act  further  provides:  "And  whereas  the  said  Samuel  Wiggins,  his  heirs 
and  assigns,  were  authorized  to  establish  a  ferry  upon  the  waters  of  the  Mis- 
sissippi river,  near  the  town  of  Illinois,  in  this  state,  and  a  sand-bar  having 
been  formed  since  that  time  opposite  said  ferry,  therefore : 

44  Sec.  5.  Be  it  further  enacted,  that  the  said  Samuel  Wiggins,  his  heirs  and 
assigns,  be,  and  they  are  hereby,  authorized  to  remove  said  ferry  on  any  land 
that  may  belong  to  him  or  them  on  the  said  Mississippi  river,  under  the  same 
privileges  as  were  prescribed  by  the  act  entitled:  'An  act  to  authorize  Samuel 
Wigcins  to  establish  a  ferry  upon  the  waters  of  the  Mississippi,'  approved 
March  2, 1819." 

By  an  act  approved  January  19,  1833,  so  much  of  the  acts  of  1819  and  1821 
as  prohibited  another  ferry  from  being  established  within  one  mile  of  Wig- 
gins' ferry -landing  was  repealed.  This  restriction  is,  therefore,  out  of  the  case. 
On  the  13th  of  July,  1822,  Wiggins  obtained,  by  purchase  from  Julia  Jarrot, 
a  tract  of  one  hundred  acres,  lying  below  the  tract  first  acquired,  adjoining 
thereto  on  the  south,  and  fronting  on  the  river;  and  it  is  upon  this  tract  that 
the  new  ferry  and  road  were  located  under  the  act  of  1839. 

§  12.  Where  the  meaning  of  the  words  are  doubtful,  in  the  grant  of  a  Jerry 
right,  they  are  construed  most  strongly  against  the  grantee. 

The  parties  respectively  assume,  and  so  the  court  below  held,  that  the  estab- 
lishment and  regulation  of  ferries  across  navigable  streams  is  a  subject  within 
the  control  of  the  government,  and  not  matter  of  private  right;  and  that  the 
government  may  exercise  its  powers  by  contracting  with  individuals.  We 
deem  this  general  principle  not  open  to  controversy ;  and  in  regard  to  so  much 
of  the  controversy  as  involves  the  contract  itself,  no  material  difficulty  exists 
as  to  what  principles  of  law  shall  govern;  only  two  general  principles  need  be 
invoked  in  construing  the  acts  of  1819  and  1S21,  which  are:  First,  that  in  a 
grant  like  this,  designed  by  the  sovereign  power  making  it  to  be  a  general 
benefit  and  accommodation  to  the  public,  the  rule  is  that,  if  the  meaning  of 
the  words  be  doubtful,  they  shall  be  taken  most  strongly  against  the  grantee, 
and  for  the  government,  and  therefore  should  not  be  extended  by  implication 
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m  favor  of  the  grantee  beyond  the  natural  and  obvious  meaning  of  the 
words  employed;  and  if  these  do  not  support  the  right  claimed,  it  must  fall. 
Such  is  thd  established  doctrirte  of  this  court,  as  was  held  in  the  case  of 
The  Charles  Eiver  Bridge  v.  The  Warren  Bridge,  11  Pet,  544-547  (Const., 
§§  2058-82). 

§  1 3.  rule  where  the  grant  admits  of  two  interpretation*. 

Secondly,  if  the  grant  admits  of  two  interpretations,  one  of  which  is  more 
extended,  and  the  other  more  restricted,  so  that  a  choice  is  fairly  open,  and 
either  may  be  adopted  without  any  violation  of  the  apparent  objects  of  the 
grant,  if  in  such  case  one  interpretation  would  render  the  grant  inoperative, 
and  the  other  would  give  it  force  and  effect,  the  latter,  if  within  a  reasonable 
construction  of  the  terms  employed,  should  be  adopted. 

Testing  the  contract  by  these  rules,  and  what  are  the  complainants  entitled 
to  under  the  acts  of  1819  and  1821?  By  the  first  act,  Wiggins  was  to  estab- 
lish the  ferry  near  the  town  of  Illinois,  "and  to  run  the  same  from  lands  at 
said  place  which  may  belong  to  him."  At  the  time  the  act  was  passed,  Wig- 
gins owned  no  land  near  the  town  of  Illinois,  and  if  the  grant  was  in  the  pres- 
ent tense,  and  extended  only  to  land  that  was  then  the  property  of  the  grantee, 
the  act  of  assembly  had  no  operation,  and  was  worthless.  But  we  suppose  the 
words  employed  were  not  restricted  to  the  time  when  the  act  was  passed;  the 
grantee  was  allowed  eighteen  months  to  put  the  ferry  into  operation,  and  he 
was  to  run  his  boats  from  his  own  lands,  that  is,  from  lands  which  might 
belong  to  him  at  the  time  the  running  commenced;  and  for  this  there  was 
great  reason,  as  the  opposite  shore  lay  within  another  state,  and  there,  also, 
a  ferry-landing  had  to  be  secured.  The  matter  was  one  of  speculation,  and 
lands  could  not,  with  propriety,  be  purchased  at  high  prices  before  the  privilege 
was  secured  on  both  banks.  And  this  construction,  as  we  apprehend,  is  the 
one  that  the  legislature  of  Illinois  put  on  the  act  of  1819  by  that  of  1821,  by 
which  it  was  admitted  that  a  ferry  had  been  established  according  to  the  first 
act,  and  the  grantee  was  authorized  to  remove  it  to  another  point,  because  a 
sand-bar  had  been  formed  in  front  of  the  landing.  We  therefore  feel  ourselves 
constrained  to  differ  from  the  carefully  prepared  and  able  opinion  of  the 
supreme  court  of  Illinois,  found  in  the  record,  which  holds  the  first  grant  to 
have  been  inoperative. 

We  come  next  to  consider  the  act  of  1821.  When  it  was  passed,  Wiggins 
had  land  fronting  on  the  river  for  nearly  a  mile,  extending  both  above  and 
below  Illinois  town,  and  lying  between  it  and  the  river.  It  was  all  the  land 
he  then  could  desire  for  the  purposes  of  his  ferry,  and  the  end  of  his  road. 
Indeed,  it  is  doubtful  whether,  under  the  grant,  Wiggins  could  have  gone 
below  his  first  purchased  tract,  and  been  "near  the  town  of  Illinois,"  because 
his  land  extended  considerably  below  the  town.  As  the  act  of  1821  recog- 
nized the  fact  that  Wiggins  had  complied  with  his  contract  under  the  act  of 
1819,  and  had  established  a  ferry  on  land  that  belonged  to  him,  and  that  it 
was  established  "near  the  town  of  Illinois,"  it  is  fair  to  presume  that  both 
parties  to  the  contract,  as  modified  and  enlarged  by  the  act  of  1821,  under- 
stood what  land  it  was  that  Wiggins  owned  at  that  time,  and  the  boundaries 
thereof,  and  also  the  extent  of  his  interest,  being  two-sevenths  of  the  tract. 

The  act  of  1821  was  treated  by  the  bill,  and  was  relied  on  in  argument,  as 
conferring  a  perpetual  privilege  on  Wiggins,  and  on  his  assigns,  to  remove  the 
ferry  to  any  land  that  might  belong  to  him,  or  to  them,  at  the  time  of  the  re- 
moval; and,  furthermore,  that  the  right  of  removal  was  unrestricted  as  respects 
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time,  and  could  have  been  made  at  any  time  heretofore,  or  could  be  madfe 
hereafter. 

That  the  act  is  somewhat  obscure,  in  regard  to  the  place  to  which  the  ferry 
could  be  removed,  must  be  admitted ;  and  in  seeking  its  true  construction, 
several  considerations  present  themselves.  In  the  first  place,  that  the  act 
operated  in  the  present  tense,  and  was  a  mere  enlargement  of  the  privileges 
conferred  by  the  act  of  1819,  and  must  be  taken  as  a  part  of  the  first  contract, 
cannot  be  denied ;  secondly,  when  we  take  into  consideration  the  fact  that 
Wiggins  had  a  specific  tract  of  land  at  that  time,  at  the  proper  place, —  that  is 
to  say,  lying  in  front  of  Illinois  town,  and  extending  above  and  below  it, —  a 
reasonable  conclusion  is,  that  some  place  on  such  tract  was  referred  to  by  the 
act  of  1821;  and,  thirdly,  as  the  act  of  1819  reserved  authority  in  the  legis- 
lature to  repeal  so  much  of  the  law  as  secured  to  Wiggins  an  exclusive  ferry 
right  for  two  miles  on  the  river  front,  such  reservation  could  only  mean  that 
rival  ferries  might  be  established  at  discretion  by  the  legislature.  Nor  can  it 
be  assumed,  with  any  claim  to  a  plausible  construction,  that  the  power  of  re- 
moval had  no  limitation  of  time  or  place,  as  this  would  confer  a  rjght  to 
remove  to  the  same  landing  with  a  newly  established  ferry,  set  up  as  a  rival, 
and  drive  it  away;  and  thus  the  public  convenience  would  again*  be  reduced 
to  a  single  ferry.  Now,  in  view  of  these  facts  and  consequences,  and  applying 
them  to  language  of  an  ambiguous  character,  and  seeking  assistance  from  a 
settled  rule  of  construction  in  case  of  doubt,  and  finding  that  rule  of  construc- 
tion to  be,  that  when  two  constructions  are  equally  open  to  the  court,  the  one 
shall  be  adopted  most  favorable  to  the  government,  the  consequence  must  be, 
on  this  construction?  that  Wiggins  was  confined  to  the  tract  of  land  partly 
owned  by  him  when  the  act  of  1821  was  passed;  and  that  when  the  ferry  was 
removed  to  other  land,  lower  down  the  river,  it  was  an  act  not  within  the  con- 
tract, nor  protected  by  it.  This  disposes  of  the  first  and  principal  ground  of 
relief  sought  by  the  bill. 

Whether  Wiggins,  or  those  claiming  under  him,  had  the  right,  after  he  had 
established  his  new  ferry,  under  the  act  of  1821,  to  remove  it  to  another  place 
on  the  tract  of  land  he  then  owned,  and  whether  the  state  of  Illinois  may  not 
authorize  another  ferry  on  the  same  tract  of  land,  not  interfering  with  the 
operations  of  the  one  established  by  Wiggins,  are  questions  which  the  record 
does  not  bring  before  us,  and  upon  which,  therefore,  we  express  no  opinion. 

A  second  ground  of  relief  is  relied  on  by  the  bill,  and  was  most  earnestly 
and  ably  urged  in  argument  here,  and  which  it  is  incumbent  on  us  to  dispose 
of  also.  The  first  special  prayer  would  seem  to  include  an  inquiry  into  any 
ground  of  interference  by  this  court,  other  than  the  question  arising  on  the 
acts  of  1819  and  1821,  standing  as  a  contract,  claimed  to  have  been  violated 
by  the  act  of  1839.  But  the  bill  has  also  a  general  prayer;  and  on  this,  as 
well  as  upon  the  special  prayer,  the  supreme  court  of  Illinois  ordered,  "  that  it 
be  certified,  in  this  case,  that  there  was  drawn  in  question  the  validity  of  the 
statute  of  the  state  of  Illinois  entitled  4  An  act  to  authorize  St.  Clair  county 
to  establish  a  ferry  across  the  Mississippi  river,'  approved  March  2,  1839,  on 
the  ground  that  it  was  repugnant  to  the  constitution  of  the  United  States,  and 
that  the  decision  of  the  court  was  in  favor  of  the  validity  of  said  statute;" 
from  which  certificate  it  is  manifest  that  the  act  of  1839  was  upheld  against 
each  state  of  facts  set  forth  by  the  bill ;  and  if  it  was  apparently  repugnant  to 
the  constitution  on  either  ground  assumed,  this  court  has  jurisdiction  of  the 
cause;  and  having  jurisdiction,  the  plaintiffs  in  error  were  entitled  to  be 
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heard,  and  are  entitled  to  our  judgment  on  both  grounds  presented,  and 
relied  on  to  reverse. 

The  bill  sets  forth  that  gross  abuses  were  imposed  on  complainants  by  the 
act  of  1839,  and  by  the  commissioners  and  their  lessee,  under  the  act;  that  the 
said  three  hundred  feet  include  a  wider  space,  and  more  land,  than  is  neces- 
sary or  convenient  for  a  road,  and  but  a  small  portion  of  it  has  been  used  and 
appropriated  by  the  said  count}'  of  St.  Clair  to  that  purpose,  leaving  a  strip 
on  either  side  to  be  used  by  the  said  county  of  St.  Clair  and  its  lessees,  for 
private  property,  for  building  lots,  and  other  private  purposes;  and  that  that 
portion  of  the  said  three  hundred  feet  which  is  not  included  in  said  road,  and 
which  is  now  used  for  private  purposes,  or  is  left  to  be  thus  used,  will  yield 
an  annual  ground  rent  larger  than  the  whole  amount  of  the  damages  assessed 
as  aforesaid  for  the  whole  of  said  three  hundred  feet;  and  furthermore, 
that  only  the  condemned  land  was  valued,  and  no  compensation  awarded  or 
tendered  for  the  ferry  franchise  and  landing  taken  from  complainants.  As 
the  bill  was  demurred  to,  and  the  demurrer  sustained  in  the  state  courts,  and 
in  this  form  the  case  comes  before  us,  all  charges  of  abuse  and  oppression  on 
the  part  of  the  authorities  of  Illinois  are  admitted,  to  the  extent  alleged;  and 
the  question  presented  here  on  these  facts  is,  whether  this  court  has  power  to 
redress  the  injuries  complained  of,  under  the  twenty-fifth  section  of  the 
judiciary  act  of  1789. 

§  14.  Abuse  of  right  of  eminent  domain  by  a  state  not  a  federal  question,  and 
supreme  court  has  no  jurisdiction. 

The  constitution  having  declared  that  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts,  it  becomes  our  duty  to  inquire  whether  the  state 
law,  and  the  acts  done  under  it,  violate  a  contract.  If  any  contract  was 
violated  under  the  act  of  1839,  it  must  have  been  a  grant  to  land  vesting  the 
fee-simple  title;  and  such  title  complainants  exhibit.  To  the  width  of  needful 
roads  and  ferry-landings,  property  can  undoubtedly  be  taken  for  the  purposes 
of  such  easements;  and  necessarily,  the  state  authorities  must  decide,  as  a 
general  rule,  how  much  land  the  public  convenience  requires.  That  the  power 
may  be  abused  no  one  can  deny;  and  that  it  is  abused,  when  private  property 
is  taken,  not  for  public  use,  but  to  be  leased  out  to  private  occupants  to  the 
end  of  raising  money,  is  too  plain  for  reasoning  to  make  it  more  so.  Such  an 
act  is  mere  evasion,  under  pretense  of  an  authorized  exercise  of  the  eminent 
domain;  and  if  it  be  an  evasion,  it  is  void,  and  may  be  redressed  by  an  action 
at  law,  like  any  other  illegal  trespass  done  under  assumed  authority;  as, 
for  instance,  a  trespass  by  a  younger  grantee  on  land  held  by  an  elder  patent 
depending  for  support  on  a  state  law  of  later  date  than  the  first  grant.  But 
it  is  not  an  invasion  and  illegal  seizure  of  private  property  on  pretense  of  exer- 
cising the  right  of  eminent  domain,  and  which  act  is  an  abuse  claiming  the 
sanction  of  a  state  law,  that  gives  this  court  jurisdiction;  such  law,  and  the 
acts  done  under  it,  are  not  "  the  violation  of  a  contract,"  in  the  sense  and 
meaning  of  the  constitution.  It  rests  with  state  legislatures  and  state  courts 
to  protect  their  citizens  from  injustice  and  oppression  of  this  description.  The 
framers  of  the  constitution  never  intended  that  the  legislative  and  judicial 
powers  of  the  general  government  should  extend  to  municipal  regulations 
necessary  to  the  well-being  and  existence  of  the  states.  Were  this  court  to 
assume  jurisdiction,  and  re-examine  and  revise  state  court  decisions,  on  a 
doubtful  construction  that  an  interest  in  land  held  by  patent  was  a  contract 
and  the  owner  entitled  to  constitutional  protection  by  our  decision  in  case  of 
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abuse  and  trespass  by  an  oppressive  exercise  of  state  authority,  it  would  follow 
that  all  state  Jaws,  special  and  general,  under  whose  sanction  roads,  ferries 
and  bridges  are  established,  would  be  subject  to  our  supervision.  A  new 
source  of  jurisdiction  would  be  opened,  of  endless  variety  and  extent;  as,  on 
this  assumption,  all  such  cases  could  be  brought  here  for  final  adjudication  and 
settlement,  of  necessity,  we  should  be  called  on  to  adjudge  of  fairness  and 
abuse,  to  ascertain  whether  jurisdiction  existed,  and  thus  to  decide  the  law  and 
facts;  in  short,  to  do  that  which  state  courts  are  constantly  doing,  in  an  exer- 
cise of  jurisdiction  over  peculiarly  local  matters;  by  which  means  a  vast  mass 
of  municipal  powers,  heretofore  supposed  to  belong  exclusively  to  state  cog- 
nizance, would  be  taken  from  the  states  and  exercised  by  the  general  govern- 
ment, through  the  instrumentality  of  this  court.  That  such  a  doctrine  cannot 
b3  maintained  here  has,  in  effect,  been  decided  in  previous  cases;  and  especially 
in  that  of  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.,  539,  540  (Coxst., 
§§  2058-82),  where  other  cases  are  cited  and  reviewed. 

For  the  reasons  above  stated,  it  is  ordered  that  the  judgment  of  the  supremo 
court  of  Illinois  be  affirmed. 

Mb.  Justice  McLean  dissented. 

CONWAY  t>.  TAYLOR 
(1  Black,  003-635.    1801.) 

Error  to  the  Court  of  Appeals  of  Kentucky. 

Opinion  by  Mr,  Justice  Swayne. 

Statement  of  Facts. — The  appellees  filed  their  bill  in  equity  in  the  circuit 
court  of  Campbell  county,  Kentucky,  seeking  thereby  to  enjoin 'the  appellants 
from  invading  the  ferry  rights  claimed  by  them  as  set  forth  in  their  bill,  and 
also  praying  for  an  account  and  a  decree  against  the  appellants  in  respect  of 
the  moneys  received  by  them  in  violation  of  the  alleged  rights  of  the  conj- 
plainants.  The  appellants  answered,  proofs  were  taken,  and  the  case  brought 
to  hearing. 

The  circuit  court  of  Campbell  county  entered  a  decree  against  the  appellants. 
They  removed  the  cause  to  the  court  of  appeals  of  Kentucky.  That  court 
modified  the  decree  of  the  court  below,  but  also  decreed  against  them.  They 
thereupon  brought  the  cause  to  this  court  by  a  writ  of  error  under  the  twenty- 
fifth  section  of  the  judiciary  act  of  1789.  It  is  now  presented  hero  for  adjudi- 
cation. 

The  case  made  by  the  pleadings  and  proofs  is  substantially  as  follows:  On 
the  29th  of  April,  1787,  James  Taylor,  of  Virginia,  received  from  that  state  a 
patent  for  fifteen  hundred  acres  of  land  lying  upon  the  Ohio  and  Licking 
rivers,  at  the  confluence  of  those  streams,  and  above  the  mouth  of  the  latter. 
In  1792  James  Taylor,  the  patentee,  by  his  agent,  Hubbard  Taylor,  laid  out  the 
town  of  Newport,  at  the  confluence  of  the  two  rivers,  upon  a  part  of  the  tract 
of  fifteen  hundred  acres.  According  to  the  map  of  the  town  as  surveyed  and 
thus  laid  out,  the  lots  and  streets  did  not  extend  to  either  of  the  rivers.  A 
strip  of  land  extending  to  the  water-line  was  left  between  the  street  running 
parallel  with  and  nearest  to  each  river. 

In  July,  1793,  John  Bartle  applied  to  the  Mason  county  court  for  the  grant 
of  a  ferry  from  his  lot  in  Newport,  on  Front  street,  across  the  Ohio  to  Cincin- 
nati.   An  order  was  made  accordingly,  but  the  appellate  court  of  Kentucky 
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reversed  and  revoked  it  on  the  15th  of  May,  1798,  upon  the  ground  that  it  did  not 
appear  that  his  lot  extended  to  the  Ohio  river.  On  the  29th  of  January,  1794, 
a  ferry  was  granted  to  James  Taylor  of  Virginia,  by  the  Mason  county  court, 
from  his  landing  in  front  of  Newport,  across  the  Ohio  river,  with  authority  to 
receive  the  same  fares  which  were  allowed  upon  transportation  from  the  oppo- 
site shore,    A  ferry  across  the  Licking  was  also  granted  to  him. 

On  the  20th  of  August,  1795,  a  resurvey  and  plat  of  the  town  of  Newport 
was  made,  by  which  the  eastern  limits  of  the  town  were  extended  to  "Eastern 
Row,"  and  the  strip  of  ground  between  the  Ohio  river  and  the  northern 
boundary  of  the  town  and  between  Licking  river  and  the  western  boundary 
of  the  town  were  indorsed,  "  common  or  esplanade,  to  remain  common  for- 
ever." This  plat  was  made  by  Roberts.  On  the  14th  December,  1795,  an  act 
was  passed  by  the  legislature  of  Kentucky  incorporating  the  town  of  Newport 
in  conformity  with  the  resurvey  and  plat  of  Roberts. 

The  preamble  and  so  much  of  the  act  as  is  deemed  material  in  this  case  are 
as  follows:  "  Whereas  it  is  represented  to  the  present  general  assembly  that 
one  hundred  and  eighty  acres  of  land,  the  property  of  James  Taylor,  in  the 
county  of  Campbell,  have  been  laid  off  into  convenient  lots  and  streets,  by 
the  said  James  Taylor,  for  the  purpose  of  a  town,  and  distinguished  by  the 
name  of  Newport,  and  it  is  judged  expedient  to  vest  the  said  land  in  trustees 
and  establish  the  town : 

"  §  1.  Be  it  therefore  enacted  by  the  general  assembly.  That  the  land  compre- 
hending the  said  town,  agreeably  to  a  plat  made  by  John  Roberts,  be  vested  in 
Thomas  Kennedy  and  others, '  who  are  hereby  appointed  trustees  for  the  same 
except  such  parts  as  are  hereafter  excepted.' 

"  §  7.  Be  {^further  enaeted,  That  such  part  of  said  town  as  lies  between  the 
lots  and  rivers  Ohio  and  Licking,  as  will  appear  by  a  reference  to  the  said 
plat,  shall  forever  remain  for  the  use  and  benefit  of  said  town  for  a  common, 
reserving  to  the  said  James  Taylor  and  his  heirs  and  assigns  every  advantage 
and  privilege  which  he  has  not  disposed  of  or  which  lie  would'by  law  be  entitled 
to." 

The  streets  and  lots  exhibited  by  the  Roberts  plat  of  1795,  as  by  that  of 
1792,  did  not  extend  to  either  the  Ohio  or  Licking  river.  The  disputed  ground 
between  the  northern  boundary  of  Front  street  and  the  Ohio  river  varies  in 
width  according  to  the  inflexions  in  the  line  bounding  the  margin  of  the  river 
at  high-water  mark,  from  five  to  ten  poles;  and  the  distance  from  high  to 
low-water  mark  varies  from  seventeen  to  two  hundred  yards,  and  was  not  in- 
cluded in  the  one  hundred  and  eighty  acres  laid  out  for  the  town.  This  area 
is  denominated  "  the  esplanade." 

In  1799,  James  Taylor,  of  Virginia,  the  patentee,  conveyed  to  his  son,  James 
Taylor,  of  Kentucky,  this  strip  of  ground,  between  Front  street  and  the  Ohio 
river,  together  with  the  other  land  adjacent  to  the  one  hundred  and  eighty 
acres  laid  out  in  the  plat  of  the  town  in  1795,  and  also  the  ferry  franchise. 
James  Taylor,  of  Kentucky,  from  the  time  of  the  conveyance  by  his  father  to 
him,  in  1799,  continued  to  run  the  ferry  from  the  ground  in  front  of  Newport 
on  which  it  was  originally  established. 

In  consequence  of  the  passage  of  the  act  of  1806,  by  the  legislature  of  Ken- 
tucky, concerning  ferries,  James  Taylor,  of  Kentucky,  applied  to  the  Camp- 
bell county  court  in  1807  for  the  establishment  of  the  ferry  granted  to  his 
father;  and  the  ferry  was  re-established  in  his  name,  and  he  executed  a  bond 
and  continued  to  run  the  ferry  from  almost  every  part  of  the  ground  or  espla- 
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nade,  in  front  of  the  town  of  Newport,  from  that  period  to  the  time  of  the 
filing  of  the  bill  in  this  case.  In  1830  the  town  of  Newport  applied  to  the 
Campbell  county  court  for  the  grant  to  said  town  of  a  ferry,  from  the  espla- 
nade across  the  Ohio  river  to  Cincinnati,  which  application  was  refused.  An 
appeal  was  taken  to  the  court  of  appeals,  and  at  the  June  term,  1831,  the 
order  of  the  Campbell  county  court  was  affirmed.  This  case  is  reported  in  6 
J.  J.  Marsh.,  134. 

James  Taylor,  of  Virginia,  and  his  grantee  and  son,  James  Taylor,  of  Ken- 
tucky, continued,  therefore,  uninterruptedly  to  run  this  ferry  from  1794  until 
the  commencement  of  this  suit.  The  proof  shows,  also,  that  he  constantly 
exercised  acts  of  ownership  over  the  whole  common  in  front  of  Newport,  and 
did  not  permit  even  the  quarrying  of  stone  without  his  consent;  that  he  was 
in  the  habit  of  landing  his  ferry-boats  at  various  points  on  this  common  or  es- 
planade from  time  to  time,  and  that  he  acquiesced  in  its  free  use  as  a  coramott 
for  egress  and  ingress  by  the  people  of  the  town,  but  always  claimed  and  ex- 
ercised the  exclusive  ferry  privilege. 

4*  After  the  incorporation  of  the  town  of  Newport  as  a  city,  the  city  of  New- 
port applied,  in  1850,  at  the  February  term  of  the  Campbell  county  court,  for 
the  grant  of  a  ferry  across  the  Ohio  river,  to  the  president  and  common  coun- 
cil 6f  the  city  of  Newport.  No  notice  was  given  of  the  application  and  the 
ferry  was  granted."  At  the  time  of  this  application  James  Taylor,  of  Ken- 
tucky, had  departed  this  life,  leaving  a  will  and  appointing  his  son,  James 
Taylor,  his  executor,  and  making  a  particular  devise  of  this  ferry,  and  requir- 
ing his  executor  to  rent  it  until  the  taking  effect  of  the  devise  as  provided  in 
the  will. 

As  soon  as  the  action  of  the  Campbell  county  court  granting  a  ferry  to  the 
city  of  Newport  was  known,  a  writ  of  error  was  sued  out  from  the  circuit 
court  by  the  executor  and  devisees  of  James  Taylor,  of  Kentucky,  to  reverse 
the  order  of  the  county  court,  whereby  the  ferry  was  granted,  llie  order  wis 
reversed.  The  city  of  Newport  took  the  case  to  the  court  of  appeals  of  Ken- 
tucky. That  court,  in  March,  1850,  affirmed  the  judgment  of  the  circuit  court. 
This  case  is  reported  in  11  B.  Mon.,  361. 

It  appears  in  the  proofs  that  the  ferry-boats  used  by  the  appellees  were  duly 
enrolled,  inspected  and  licensed  under  the  laws  of  the  United  Sfcates.  No  claim 
is  set  up  in  the  bill  as  to  any  ferry  license  from  Ohio,  or  to  any  right  of  land- 
ing on  the  Ohio  side.  In  1853  the  appellants  built  the  steamer  Commodore, 
and  constituted  themselves  "The  Cincinnati  and  Newport  Packet  Company," 
for  the  purpose  of  running  that  steamer  as  a  ferry-boat  from  Cincinnati  to  New- 
port, and  from  Newport  to  Cincinnati.  They  rented  for  five  years  a  portion 
of  the  esplanade  in  front  of  Monmouth  street,  in  tJw  city  of  N<>wpovt,  from  the 
common  council  of  that  city. 

The  Commodore  was  a  vessel  of  one  hundred  and  twenty -eight  tons  burden, 
and  in  all  respects  well  appointed  and  equipped.  The  appellants  caused  her  to 
be  enrolled  on  the  4th  of  January,  1854,  at  the  custom-house  at  Cincinnati, 
under  the  act  of  congress  for  enrolling  and  licensing  vessels  to  be  employed  in 
the  coasting  trade  and  fisheries,  with  Peter  Conway  as  master,  and  obtained 
on  the  same  day,  from  the  surveyor  of  customs  at  the  port  of  Cincinnati,  a 
license  for  the  employment  and  carrying  of  the  coasting  trade.  They  com- 
menced running  her  as  a  ferry-boat  from  Cincinnati  to  Newport,  and  from 
Newport  to  Cincinnati,  on  the  5th  of  January,  1854.  Her  landings  were  at 
the  wharves  on  each  side  of  the  river,  opposite  to  each  other,  the  landing  in 
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Newport  being  at  the  foot  of  Monmouth  street.  The  right  of  the  Commodore 
to  land  there,  for  all  lawful  purposes,  was  not  contested  in  the  court  of  appeals, 
and  was  not  questioned  in  the  argument  here. 

In  January,  1854,  the  appellees  exhibited  their  bill  in  equity  against  the  ap- 
pellants. In  the  same  month  a  preliminary  injunction  was  granted,  restrain- 
ing the  appellants  from  running  the  Commodore  as  a  ferry-boat  between  the 
cities  of  Cincinnati  and  Newport.  In  the  progress  of  the  cause,  proceedings 
were  instituted  against  the  appellants  for  contempt  of  the  court  in  violating 
this  injunction.  It  was  then  made  to  appear  that  the  appellants  had,  on  tho 
Gth  of  March,  1854,  obtained  a  ferry  license  under  the  laws  of  Ohio.  This 
fact  appears  in  tho  record,  and  is  adverted  to  in  the  judgment  of  the  court  of 
appeals. 

Upon  the  final  hearing,  the  Campbell  circuit  court  decreed  that  an  account 
should  be  taken  of  the  ferriages  received  by  the  appellants  on  account  of  tho 
Commodore,  and  that  they  "be  and  they  are,  each  and  all  of  them,  perpetually 
enjoined  from  landing  the  boat  called  in  the  pleadings  and  proof  the  'Com- 
modore,' or  any  other  boat  or  vessel,  upon  that  part  of  the  Kentucky  shore  of 
the  Ohio  river  lying  between  the  lots  of  the  city  of  Newport  and  the  Ohio 
river,  designated  upon  the  plat  of  the  town  of  Newport  as  the 'esplanade/ 
and  including  the  whole  open  space  so  designated  for  the  purpose  of  receiving 
or  landing  either  persons  or  property  ferried'  from,  or  to  be  ferried  to,  the  op- 
posite shore  of  the  Ohio  river. 

"It  being  hereby  adjudged  against  all  the  defendants  to  this  action,  that  tho 
entire  privilege  and  franchise  of  ferrying  persons  and  property  to  and  from  said 
part  of  the  Kentucky  shore  of  the  Ohio  river  is  in  the  plaintiffs  alone;  and  it 
is  hereby  adjudged  that  the  receiving  of  persons,  animals,  carriages,  wagons, 
carts,  drays  or  any  other  kind  of  vehicle,  either  loaded  or  empty,  upon  said 
boat  or  any  other  vesse}  at  said  part  of  the  Kentucky  shore,  for  the  purpose 
at  being  transported  and  landed  upon  the  opposite  shore  of  the  Ohio  river, 
and  tho  landing  of  persons,  animals,  and  the  kind  of  property  above  de- 
scribed, which  had  been  received  upon  said  boat  or  other  vessel  at  or  from 
the  opposite  shore  of  the  Ohio  river,  and  transported  across  said  river,  upon 
6aid  part  of  the  Kentucky  shore,  is  an  infringement  of  the  ferry  franchise 
of  the  plaintiffs,  and  is  hereby  perpetually  enjoined;  and  this  injunction 
shall  extend  to  and  embrace  all  persons  claiming  under  the  defendants  to  this 
action." 

In  reviewing  this  adjudication,  the  court  of  appeals  held:  "The  judgment 
is  erroneous  in  the  extent  to  which  it  perpetuates  the  injunction,  and  to  which 
it  restrains  the  Commodore  and  the  defendants  in  landing  upon  the  slip  in 
question  persons  and  property  transported  from  the  Ohio  shore,  and  in  ad- 
judging, as  it  seems  to  do,  the  exclusive  right  of  ferrying  from  both  sides  of 
the  river  to  be  in  plaintiffs  alone.  The  transportation  as  carried  on  was 
illegal  and  properly  enjoined,  and  the  injunction  should  have  been  perpetuated 
against  future  transportation  of  a  like  kind,  either  under  color  of  any  license 
obtained  or  to  be  obtained  from  the  authorities  of  the  United  Slates  under 
the  existing  laws,  or  without  such  license,  unless  authorized  to  transport  from 
the  Ohio  shore,  from  a  ferry  established  on  that  side  under  the  laws  of  that 
state;  and  they  might  have  been  restrained  or  prohibited,  under  all  or  any 
circumstances,  from  transporting  persons  or  property  from  this  to  the  other 
6ide  (within  the  interdicted  distance  above  or  below  an  established  ferry  on 
this  side),  unless  authorized  under  the  laws  of  this  state  to  do  so;  and  the  ex- 
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elusive  right  of  ferrying  from  the  Kentucky  side  should  have  been  declared  to 
bo  in  the  plaintiffs. 

"Wherefore  the  judgment  perpetuating  said  injunction,  and  adjudging  the 
exclusive  right  of  ferrying  from  both  sides  of  the  river  to  be  in  the  plaintiffs, 
is  reversed,  and  the  cause  as  to  that  is  remanded  with  directions  to  perpetuate 
the  injunction  to  the  extent  just  indicated,  and  to  adjudge  the  right  as  above 
directed. 

u  And  afterwards,  to  wit,  on  the  9th  day  of  February,  1860,  the  following 
order  was  entered  on  the  records  of  this  court: 

*•  City  of  Newport  v.  Taylor's  Executors  et  ah    Judge  Campbell. 

*4It  is  ordered  that  the  mandate  be  amended  as  follows:  That  the  judgment 
perpetuating  the  said  injunction  is  reversed,  and  the  cause  as  to  that  is 
remanded  with  directions  to  perpetuate  the  injunction  to  the  extent  just  indi- 
cated, and  to  adjudge  the  right  as  above  directed." 

It  is  objected  by  the  appellants  that  no  such  ferry  franchise  exists  as  was 
sought  to  be  protected  by  this  decree,  because  it  was  granted  under  the  laws 
of  Kentucky  and  did  not  embrace  a  landing  on  the  Ohio  shore.  It  is  insisted 
that  such  a  franchise,  when  confined  to  one  shore,  is  a  nullity,  and  that  the 
concurrent  action  of  both  states  is  necessary  to  give  it  validity. 

§  1 5.  Riparian  rights  of  defendant  under  Kentucky  laxos. 

Under  the  laws  of  Kentucky  a  ferry  franchise  is  gran  table  only  to  riparian 
owners.  The  franchise  in  this  instance  was  granted  in  pursuance  of  those 
laws.  Any  riparian  ownership,  or  right  of  landing,  or  legal  sanction  of  any 
kind  beyond  the  jurisdiction  of  that  state,  is  not  required  by  her  laws.  The 
riparian  rights  of  James  Taylor,  deceased,  and  of  his  executor  and  devisees,  in 
respect  of  the  Kentucky  shore,  have  been  held  sufficient  to  sustain  a  ferry 
license  by  the  highest  legal  tribunal  of  that  state,  whenever  the  subject  has 
been  presented.  The  question  came  under  consideration  and  was  discussed 
and  decided  in  the  year  1831  in  6  J.  J.  Marsh.,  134,  Trustees  of  Newport  v. 
James  Taylor;  in  1850  in  B.  Mon.,  361,  City  of  Newport  v.  Taylor's  Heirs; 
in  1$55  in  this  case,  16  B.  Mon.,  784;  and,  finally,  in  1858  in  the  City  of  New- 
port v.  Air  &  Wallace.    (Pamphlet  copy  of  record.) 

These  adjudications  constitute  a  rule  of  property  and  a  rule  of  decision 
which  this  court  is  bound  to  recognize.  Were  the  question  an  open  one,  and 
now  presented  for  the  first  time  for  determination,  Ave  should  have  no  hesita- 
tion in  coming  to  the  same  conclusion.  We  do  not  see  how  it  could  have 
been  decided  otherwise.  This  point  was  not  pressed  by  the  counsel  for  the 
appellants.  The  judgments  referred  to  exhaust  the  subject.  We  deem  it 
unnecessary  to  go  again  over  the  same  ground. 

§  16.  Concurrent  action  of  states  in  establishing  a  ferry. 

The  concurrent  action  of  the  two  states  was  not  necessary.  "A  ferry  is  in 
respect  of  the  landing  place,  and  not  of  the  water.  The  water  may  be  to  one, 
and  the  ferry  to  another."  13  Viner's  Ab.,  208,  A.  In  11  Wend.,  5'A  The 
People  v.  Babcock,  this  same  objection  was  urged  in  respect  of  a  lieense  under 
the  laws  of  New  York  for  a  ferry  across  the  Niagara  river.  The  court  said: 
**Tbo  privilege  of  the  license  may  not  be  as  valuable  to  the  grantee,  by  not 
extending  across  the  river;  but,  as  far  as  it  does  extend,  he  is  entitled  to  all 
the  provisions  of  the  law,  the  object  of  which  is  to  sooure  the  exclusive  privi- 
lege of  maintaining  a  ferry  at  a  designated  place." 

The  point  has  been  ruled  in  the  same  way  in  a  largo  number  of  other  cases: 
2  Ale  Lean,  377,  Bowman's  Devisees  and  others  v.  Burnley  and  others;  3  Yer- 
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ger,  390,  Memphis  v.  Overton ;  1  Green's  Iowa  Kep.,  498,  Phelps  v.  Blooming- 
ton;  4  Zabriskie,  723,  Freeholders  v.  The  State;  8  How.,  569  (§§  12-14,  supra), 
Mills  v.  St.  Clair  County;  16  How.,  524  (§§  28,  29,  infra),  Fanning  v.  Greg- 
oire.  In  the  case  last  cited  (Fanning  v.  Gregoire,  16  How.,  524),  the  argu- 
ments on  file  show  that  this  objection  was  pressed  with  learning  and  ability. 
In  the  opinion  delivered,  the  court  seems  to  have  assumed  the  validity  of  such 
a  license,  without  in  terms  adverting  to  the  question.  Another  question  was 
fully  discussed  and  expressly  decided.  This  point  does  not  appear  in  the 
report  of  the  case. 

Our  attention  has  been  earnestly  invited  to  the  following  provisions  of 
the  ferry  laws  of  Kentucky,  under  which  the  license  of  the  appellees  was 
granted : 

"None  but  a  resident  of  Kentucky  can  hold  the  grant  of  a  ferry.  Sec.  5^ 
Stanton's  Revised  Statutes,  p.  540. 

"Any  sale  or  leasing  of  a  ferry  right,  or  contract  not  to  use  it,  made  with 
the  owner  of  a  ferry  established  on  the  other  side  of  the  Ohio  or  Mississippi^ 
shall  be  deemed  an  abandonment,  for  which  the  right  shall  be  revoked. 
Sec.  12. 

"  Any  one  who  shall,  for  reward,  transport  any  person  or  thing  across  a 
water-course  from  or  to  any  point  within  one  mile  of  an  established  ferry, 
unless  it  be  the  owner  of  an  established  ferry  on  the  other  side  of  the,  Ohio 
and  Mississippi  rivers  so  transporting  to  such  point  on  this  side,  and  any  owner 
or  lessee,  or  servant  of  the  owner  of  a  ferry  on  the  other  side  of  either  of 
those  rivers  who  shall  so  transport  from  this  side,  without  reward,  shall  forfeit 
and  pay  to  the  owner  of  the  nearest  ferry  the  sum  of  $16  for  every  such 
offense,  recoverable  before  a  justice  of  the  peace.     Sec.  14. 

"  No  ferry  shall  be  established  on  the  Ohio  river  within  less  than  a  mile  and 
a  half,  nor  upon  any  other  stream  within  less  than  a  mile  of  the  place  in  a 
straight  line,  where  any  existing  ferry  was  pre-<3stablished,  unless  it  be  a  town 
or  city,  or  where  an  impassable  stream  intervenes. 

"  No  new  ferry  shall  be  so  granted  within  a  city  or  town,  unless  those  es- 
tablished therein  cannot  properly  do  all  the  business,  or  unless  public  conven- 
ience greatly  requires  a  new  ferry  at  a  site  not  within  four  hundred  yards  of 
that  of  any  other."     Sec.  15. 

We  have  considered  these  in  connection  with  the  other  provisions  of  those 
laws.  Whether  they  are  wise  and  liberal,  or  the  opposite,  are  inquiries  that 
lie  beyond  the  sphere  of  our  powers  and  duties.  Considered  altogether,  they 
have  not  seemed  to  us  to  deserve  the  character  which  has  been  ascribed  to  them. 
While  they  fence  about  with  stringent  safeguards  the  rights  of  the  holder  of 
the  ferry  franchise,  they  do  not  leave  unprotected  the  rights  of  the  public.  If 
they  give  the  franchise  only  to  the  riparian  owner  and  citizen  of  the  state, 
they  surround  him  with  sanctions  designed  to  secure  the  fulfillment  of  his  ob- 
ligations. 

The  franchise  is  confined  to  the  transit  from  the  shore  of  the  state.  The 
same  rights  which  she  claims  for  herself  she  concedes  to  others.  She  has 
thrown  no  obstacle  in  the  way  of  the  transit  from  the  states  lying  upon 
the  other  side  of  the  Ohio  and  Mississippi.  She  has  left  that  to  be  wholly 
regulated  by  their  ferry  laws.  We  have  heard  of  no  hostile  legislation,  and 
of  no  complaints,  by  any  of  those  states.  It  was  shown  in  the  argument  at 
bar  that  similar  law  exists  in  most,  if  not  all,  the  states  bordering  upon  those 
streams.    They  exist  in  other  states  of  the  Union  bounded  by  navigable  waters. 
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Very  few  adjudged  cases  have  been  brought  to  our  notice  in  which  the  ferry 
rights  they  authorize  to  be  granted  have  been  challenged ;  none  in  which  they 
have  been  held  to  be  invalid. 

§  17.  A  ferry  franchise  is  property  and  is  entitled  to  the  same  protection  as 
other  property. 

A  ferry  franchise  is  as  much  property  as  a  rent  or  any  other  incorporeal  here- 
ditament, or  chattels,  or  realty.  It  is  clothed  with  the  same  sanctity  and  en- 
titled to  the  same  protection  as  other  property.  "  An  estate  in  such  a  franchise 
and  an  estate  in  land  rest  upon  the  same  principle."    3  Kent's  Com.,  459. 

§  18.  The  enrollment  and  license  of  a  vessel  under  the  laws  of  the  United 
States  gives  it  the  right  to  carry  on  the  coasting  trade,  and  to  transport  and  land 
persons  and  property  in  the  course  of  ordinary  commercial  navigation,  but  does 
not  confer  a  right  to  encroach  upon  the  ferry  privileges  of  others. 

Lastly,  it  is  urged  that  the  Commodore,  having  been  enrolled  under  the  laws 
of  the  United  States,  and  licensed  under  those  laws  for  the  coasting  trade,  the 
decree  violates  the  rights  which  the  enrollment  and  license  gave  to  the  appel- 
lants in  respect  of  that  trade  by  obstructing  the  free  navigation  of  the  Ohio. 
Here  it  is  necessary  to  consider  the  extent  of  the  injunction  which  the  decree 
directs  to  be  entered  by  the  court  below.  The  counsel  for.  the  appellants  in- 
sists that,  "  as  respects  transportation  from  the  Kentucky  side,  and  from  the 
Commodore's  wharf  at  the  foot  of  Monmouth  street,  that  vessel  is  enjoined, 
under  *  all  or  any  circumstances,  from  transporting  person*  or  property  *  to  the 
opposite  shore  unless  under  the  authority  of  the  state  of  Kentucky." 

We  do  not  so  understand  the  decree.  If  we  did,  we  should,  without  hesita- 
tion, reverse  it.  An  examination  of  the  context  leaves  no  doubt,  in  our  minds, 
that  the  court  intended  only  to  enjoin  the  Commodore,  under  "  all  or  any  cir- 
cumstances, from  transporting  persons  or  property"  from  the  Kentucky  shore 
in  violation  of  the  ferry  rights  of  the  appellees,  which  it  was  the  purpose  of  the 
decree  to  protect.  The  bill  made  no  case,  and  asked  nothing,  beyond  this. 
The  court  could  not  have  intended  to  go  beyond  the  case  before  it.  That  the 
appellants  had  the  right  after  as  before  the  injunction,  in  the  prosecution  of 
the  carrying  and  coasting  trade,  and  of  ordinary  commercial  navigation,  to 
transport  "  persons  and  property  "  from  the  Kentucky  shore,  no  one,  we  appre- 
hend, will  deny.  The  limitation  is  the  line  which  protects  the  ferry  rights  of 
the  appellees. 

Those  rights  give  them  no  monopoly,  under  "  all  circumstances,"  of  all  com- 
mercial transportation  from  the  Kentucky  shore.  They  have  no  right  to  ex- 
clude or  restrain  those  there  prosecuting  the  business  of  commerce  in  good 
faith,  without  the  regularity  or  purposes  of  ferry  trips,  and  seeking  in  nowise 
to  interfere  with  the  enjoyment  of  their  franchise.  To  suppose  that  the  court 
of  appeals,  in  the  language  referred  to,  intended  to  lay  down  the  converse  of 
these  propositions,  would  do  that  distinguished  tribunal  gross  injustice.  The 
Commodore  was  run  openly  and  avowedly  as  a  ferry-boat;  that  was  her  busi- 
ness.   The  injunction  as  to  her  and  her  business  was  correct. 

The  language  of  the  court  must  be  considered  as  limited  to  that  subject. 
The  zeal  with  which  this  point  was  pressed  by  the  counsel  for  the  appellants 
has  led  us  thus  fully  to  consider  it.  The  enrollment  of  the  Commodore  ascer- 
tained her  ownership,  and  gave  her  a  national  character.  The  license  gave 
her  authority  to  carry  on  the  coasting  trade.  Together  they  put  the  appel- 
lants in  a  position  to  make  the  question  here  to  be  considered. 
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§  19.  A  stale  has  power  io  grant  and  protect  exclusive  ferry  ptncileges  within 
its  territory. 

The  language  of  the  constitution  to  which  this  objection  refers  is  as  follows: 
"The  congress  shall  have  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states,  and  with  the  Indian  tribes."  Art.  1,  §  8, 
clause  4. 

The  character  and  extent  of  the  power  thus  conferred,  and  the  boundaries 
which  separate  that  power  from  the  powers  of  the  states  touching  the  same 
subject,  came  under  discussion  in  this  court,  for  the  first  time,  in  Gibbons  v. 
Ogden,  9  Wheat.,  1  (Const.,  §§  1183-1201).  It  was  argued  on  both  sides  with 
exhaustive  learning  and  ability.  The  judgment  of  the  court  was  delivered  by 
Chief  Justice  Marshall.  The  court  said :  u  They  "  (state  inspection  laws)  "  form 
a  portion  of  the  immense  mass  of  legislation  which  embraces  everything  within 
the  territory  of  a  state  not  surrendered  to  the  general  government;  all  which 
can  be  most  advantageously  exercised  by  the  states  themselves.  Inspection 
laws,  quarantine  laws,  health  laws  of  every  description,  as  well  as  laws  for 
regulating  the  internal  commerce  of  a  state,  and  those  which  respect  turnpike 
roads,  ferries,  etc.,  are  parts  of  this  mass." 

The  proposition  thus  laid  down  has  not  since  been  questioned  in  any  adju- 
dicated case.  The  same  principle  has  been  repeatedly  affirmed  in  other  cases, 
both  in  this  and  the  state  courts.  In  Fanning  v.  Gregoire,  16  How.,  52A 
(£§  28,  29,  infra),  before  referred  to,  this  court  held :  "  The  argument  that  the 
free  navigation  of  the  Mississippi,  guarantied  by  the  ordinance  of  1787,  or  any- 
right  which  may  be  supposed  to  arise  from  the  exercise  of  the  commercial 
power  of  congress,  does  not  apply  in  this  case.  Neither  of  these  interfere 
with  the  police  powers  of  a  state  in  granting  ferry  licenses.  When  navigable 
rivers  within  the  commercial  powers  of  the  Union  may  be  obstructed,  ono  or 
both  of  these  powers  may  be  invoked." 

§  20.  Rights  of  commerce  give  no  authority  to  their  possessor  to  invade  the 
rights  of  property. 

Eights  of  commerce  give  no  authority  to  their  possessor  to  invade  the  rights 
of  property.  He  cannot  use  a  bridge,  a  canal,  or  ,a  railroad,  without  paying 
the  fixed  rate  of  compensation.  He  cannot  use  a  warehouse  or  vehicle  of 
transportation  belonging  to  another  without  the  owner's  consent.  No  more 
can  he  invade  the  ferry  franchise  of  another  without  authority  from  the 
holder.  The  vitality  of  such  a  franchise  lies  in  itsexclusiveness.  The  moment 
the  right  becomes  common,  the  franchise  ceases  to  exist.  "We  have  shown 
that  it  is  property,  and,  as  such,  rests  upon  the  same  principle  which  lies  at  the 
foundation  of  all  other  property. 

Undoubtedly,  the  states,  in  conferring  ferry  rights,  may  pass  laws  so  in- 
fringing the  commercial  power  of  the  nation  that  it  would  be  the  duty  of  this 
court  to  annul  or  control  them.  13  How.,  519,  Wheeling  Bridge  Case.  The 
function  is  one  of  extreme  deiicac}',  and  only  to  be  performed  where  the  in- 
fraction is  clear.  The  ferry  laws  in  question  in  this  case  are  not  of  that  char- 
acter. We  find  nothing  in  them  transcending  the  legitimate  exercise  of  the 
legislative  power  of  the  state.  The  authorities  referred  to  must  be  considered 
as  putting  the  question  at  rest.  The  ordinance  of  17S7  was  not  particularly 
brought  to  our  attention  in  the  discussion  at  bar.  Any  argument  drawn  from 
that  source  is  sufficiently  met  by  what  has  been  already  said. 

The  counsel  for  the  appellees  has  invoked  the  authority  of  Cooleyv.  The 
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Board  of  Wardens  of  Philadelphia,  12  How.,  299  (Const.,  §§  1541-47),  in  which 
a  majority  of  this  court  held  that,  upon  certain  subjects  affecting  commerce  as 
placed  under  the  guardianship  of  the  constitution  of  the  United  States,  the 
states  may  pass  laws  which  will  be  operative  till  congress  shall  see  fit  to  annul 
them.  In  the  view  wo  have  taken  of  this  case,  we  have  found  it  unnecessary 
to  consider  that  subject. 

There  has  been  now  nearly  three-quarters  of  a  century  of  practical  interpre- 
tation of  the  constitution.  During  all  that  time,  as  before  the  constitution 
had  its  birth,  the  states  have  exercised  the  power  to  establish  and  regulate 
ferries;  congress  never.  We  have  sought  in  vain  for  any  act  of  congress 
which  involves  the  exercise  of  this  power.  That  the  authority  lies  within  the 
scope  of  "  that  immense  mass"  of  undelegated  powers  which  *'are  reserved  to 
the  states  respectively/'  we  think  too  clear  to  admit  of  doubt  We  place  our 
judgment  wholly  upon  that  ground. 

There  is  no  error  in  the  decree  of  the  court  of  appeals.  It  is  therefore 
affirmed,  with  costs. 

PARROTT  v.  CITY  OF  LAWRENCE. 
(Circuit  Court  for  Kansas:  2  Dillon*  882-839.    1873.) 

The  facts  appear  sufficiently  in  the  opinion. 

§  2 1 .  A  ferry \  as  distinguished  from  a  bridge. 

Opinion  by  Dillon,  J. 

The  grant  to  the  bridge  company  by  its  charter  is  "  the  exclusive  right  and 
privilege  of  building  and  maintaining  a  bridge  across  the  Kansas  river  at  tho 
city  of  Lawrence,"  and  "  to  establish  and  collect  tolls  for  crossing  said  bridge" 
If  this  right  has  not  been  invaded,  the  complainant  is  not  entitled  to  an  in- 
junction against  the  running  of  the  ferry.  I  say  the  ferry,  for,  in  my  judg- 
ment, it  is  clear  that  the  means  used  to  cross  the  river  by  the  defendaut 
Wilson  —  viz.,  a  flat-bottomed  boat,  connected  with  cables  spanning  the 
stream,  and  moved  or  propelled  back  and  forth  across  it  by  power  supplied 
by  a  statipnary  engine  on  the  bank  —  is  a  ferry,  as  distinguished  from  a  bridge, 
both  under  the  legislation  of  the  state  and  according  to  the  usual  meaning  of 
the  word. 

The  passage  over  streams  is  generally  effected  in  one  of  two  wajTs,  viz. :  by 
bridges,  which,  as  commonly  constructed  for  the  use  of  travelers  and  teams, 
are  immovable  structures  or  extensions  of  the  highways  over  and  across  the 
water;  and  by  boats,  which  are  movable  and  propalled  by  steam-power, 
horse-power,  the  action  of  the  current,  or  similar  agencies.  When  the  passage 
is  by  the  latter  mode  it  is  called  ferrying,  which  implies  a  boat  that  moves 
back  and  forth  across  the  stream,  from  bank  to  bank.  The  legislation  of 
Kansas  everywhere  recognizes  this  distinction  between  bridges  and  ferries. 
In  the  statutes  of  1855  there  are  provisions  for  building  bridges  (ch.  18),  and 
also  for  regulating  ferries  (ch,  71).  At  the  first  session  of  the  legislature,  in 
1855,  there  were  a  great  many  special  acts,  some  authorizing  certain  persons 
to  build  toll  bridges,  and  others  to  establish  and  maintain  ferries.  Among 
these  numerous  acts  was  one  giving  to  John  Baldwin  the  exclusive  right  to 
keep  a  public  ferry  across  the  Kansas  river  at  the  town  of  Lawrence  for  the 
period  of  fifteen  years.  Two  years  afterwards  the  legislature  incorporated 
the  Lawrence  Bridge  Company,  giving  it  the  exclusive  right  to  build  and 
maintain  a  bridge  across  the  river  at  the  same  place.  Did  this  invade  the 
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franchise  which  had  been  granted  to  Baldwin?  Clearly  not,  for  tho  two 
grants  are  different;  the  one  was  to  keep  a  ferry  and  collect  tolls  or  ferriage 
for  crossing  the  stream  by  this  mode  —  tho  other  was  to  erect  and  maintain  a 
bridge,  etc.,  "to  collect  tolls  for  crossing  the  same."  So  that  during  the 
period  for  which  Baldwin's  ferry  charter  was  to  run  there  were  two  modes  of 
crossing  the  river  at  Lawrence  expressly  authorized — tho  one  by  means  of 
Baldwin's  ferry,  the  other  by  means  of  the  bridge  of  the  Lawrence  Bridge 
Company. 

§  22.  The  establishment  of  a  ferry  within  the  limits  in  which  a  company  has 
the  exclusive  right  to  build  and  maiivtain  a  bridge  is  not  an  infringement  of  t/ie 
company's  franchise. 

The  contract  of  the  legislature  with  the  bridge  company  must  be  protected 
from  subsequent  invasion.  But  what  was  that  contract?  It  was  simply  an 
exclusive  right  to  build  a  bridge,  and  to  "collect  tolls  for  crossing  the  same." 
It  is  argued  that  the  contract  with  the  bridge  company  was  that  the  travel  of 
a  certain  district,  to  wit,  those  passing  the  river  at  Lawrence,  should  pass  over 
this  bridge  and  pay  tolls  therefor.  But  it  is  clear  that  such  was  not  the  con- 
tract: 1st,  because  it  is  not  so  expressed,  or  fairly  to  be  implied  from  the  lan- 
guage used;  and,  2d,  because  the  existence  of  the  Baldwin  ferry  charter, 
which  must  be  presumed  to  have  been  in  tho  mind  of  the  legislature  when  it 
passed  the  bridge  charter,  and  which,  by  its  terms,  would  continue  in  force 
many  years  after  the  period  fixed  for  the  completion  of  the  bridge,  shows 
that  the  legislature  did  not  intend  to  make  a  contract  with  the  bridge  com- 
pany to  the  effect  that  all  persons  and  property  crossing  at  Lawrence  should 
pass  over  the  bridge. 

§  23.  Construction  of  legislative  grants  of  exclusive  privileges. 

When  we  consider  that  legislative  grants  creating  monopolies,  while,  they 
are  not  to  be  cut  down  by  hostile  or  strained  constructions,  are  nevertheless 
not  to  be  enlarged  beyond  the  fair  meaning  of  the  language  used  (Bingham- 
ton  Bridge  Case,  3  Wall.,  74;  Const.,  §§  2093-9S),  this  conclusion  seems,  to  my 
mind,  so  clear  as  not  to  admit  of  fair  doubt.  It  has  been  settled  by  ad- 
judication that  the  exclusive  right  to  a  toll  bridge  is  not  infringed  by  the  erec- 
tion of  an  ordinary  railroad  bridge  within  the  limits  over  which  the  exclusive 
right  extended  (Mohawk  Bridge  Co,  v.  Railroad  Cb.,  G  Paige,  564;  Bridge 
Proprietors  v.  Hoboken  Co.,  1  Wall.,  116,  150  (Const.,  §§  2087-92;,  and  cases 
cited);  and  the  reasoning  upon  which  this  conclusion  rests  shows  that  where 
the  charter  of  the  bridge  company  is  silent  upon  the  subject,  its  exclusive 
right  would  not  be  invaded  by  the  establishment,  under  legislative  authority, 
of  a  public  ferry,  although  this  would  have  the  incidental  effect  to  injure  the 
value  of  the  franchise  of  the  bridge  company.  That  this  is  the  opinion  of 
the  presiding  justice  of  this  court  is  plain  from  an  expression  to  that  effect,  by 
way  of  argument,  in  his  opinion  in  the  Hoboken  Bridge  Case,  1  Wall.,  116, 
149  (Const.,  §£  2087-92).  In  that  case  the  legislature  of  New  Jersey,  in  1790, 
authorized  the  making  of  a  contract  with  certain  persons  for  the  building  of  a 
bridge  over  the  Hackcnsack  river,  and  by  the  same  statute  enacted  that  it 
should  not  be  lawful  for  any  person  to  erect  "  any  other  bridge  over  or  across 
the  said  river  for  ninety-nine  years; "  and  it  was  held  that  the  railroad  bridge 
subsequently  authorized,  which  was  so  constructed  as  that  persons  or  property 
could  not  pass  over  it  except  in  railway  cars,  did  not  impair  the  legal  rights 
of  the  bridge  proprietors.  Mr.  Justic3  Miller,  in  discussing  the  question  as 
to  what  was  the  meaning  of  the  act  of  1790  and  the  contract  with  the  per- 
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sons  who  built  the  bridge,  says:  "  There  is  no  doubt  that  it  was  the  intention 
of  those  who  framed  tbose  two  documents  to  confer  on  the  persons  npw  rep- 
resented by  the  plaintiffs  some  exclusive  privileges  for  ninety-nine  years.  If 
we  can  arrive  at  a  clear  and  precise  idea  what  that  privilege  is,  we  shall 
perhaps  be  enabled  to  decide  whether  the  erection  proposed  by  the  defendants 
will  infringe  it.  In  the  first  place,  it  is  not  an  exclusive  right  to  transport 
passengers  and  property  over  the  Hackensack  and  Passaic  rivers,  for  there  is 
no  prohibition  of  ferries,  nor  is  it  pretended  that  they  would  violate  the  con- 
tract. "    1  Wall.,  149. 

§  24.  A  firry-boot  is  not  a  bridge  in  any  sense. 

In  conclusion  I  may  remark  that  I  have  considered  the  very  ingenious  argu- 
ment made  by  the  complainant's  counsel  to  show  that  the  mode  adopted  by 
the  defendants  for  transporting  persons  and  property  across  the  river  is  not 
a  ferry,  but  a  flying  bridge,  or  a  floating  bridge,  and  hence  it  is  a  violation  of 
the  franchise  of  the  bridge  company.  But  the  single  boat  which  is  made  to 
cross  the  river  by  steam  power  is  not,  in  ray  judgment,  a  bridge  of  any  kind, 
and  certainly  not  a  bridge  within  the  meaning  of  legislation  of  the  state  of 
Kansas  on  the  subject  of  bridges  and  ferries.  It  is  argued,  and  perhaps  with 
correctness,  that  the  city  of  Lawrence  transcended  her  powers  in  purchasing 
boats  and  in  assisting  Wilson  to  maintain  his  ferry  under  his  license  from  the 
county  authorities.  But  if  this  be  granted,  it  falls  far  short  of  showing  that 
the  complainant  is  entitled,  in  consequence,  to  an  injunction  to  prevent  Wilson 
from  running  his  ferry  under  his  license. 

Injunction  dissolved. 

Delahay,  J.,  concurs. 

THE  MAYOR*  ALDERMEN  AND  COMMONALTY  OF  THE  CITY  OF  NEW  YORK  * 
THE  NEW  ENGLAND  TRANSFER  COMPANY. 

(Circuit  Court  for  New  York:  14  Blatchford,  159-109.    1877.) 

Opinion  by  Shipman,  J. 

Statement  of  Facts. —  This  is  a  bill  in  equity,  which  is  brought  by  the  cor- 
poration of  the  city  of  New  York,  to  restrain  the  defendants  from  operating 
a  ferry,  without  the  license  of  the  plaintiffs,  from  Mott  Haven,  on  the  north 
s'lore  of  the  Harlem  river,  within  the  twenty-third  ward  of  the  city  of  New 
York,  to  Jersey  City.  The  following  agreed  statement  of  facts  specifies  the 
character  and  uses  of  the  boat  which  is  employed  by  the  defendants,  the  route 
over  which  the  boat  passes,  and  the  object  for  which  the  said  boat  and  route 
are  used:  "  Tbe  defendants  are  a  corporation,  organized  under  the  laws  of  the 
state  of  Connecticut.  A  certified  copy  of  their  charter  may  be  read  in  evi- 
dence. They  hold  a  contract  with  the  United  States  for  the  carriage  of 
certain  mails.  They  are  ftwners  of  a  side-wheel  steamboat,  called  the  Mary- 
land, of  about  one  thousand  ninety-three  and  three  one-hundredths  tons  burthen, 
enrolled  and  licensed  for  the  coasting  trade,  under  the  laws  of  the  United 
States.  The  said  steamboat  is  constructed  as  what  is  popularly  called  a 
double  euder,'  i.  e.,  with  open  ends  for  entrance  upon  and  egress  from 
the  main  deck  fore  and  aft,  and  capable  of  being  run  either  end  fore- 
most, having  at  each  end  a  rudder  controlled  from  the  rudder  wheel  in  the 
pilot  house  on  the  upper  deck,  but  she  is  not  adapted  to  or  capable  of  the 
transportation  of  ordinary  vehicles  or  traffic,  and  her  sole  purpose  and  adapta- 
tion is  to  the  transfer  of  railroad  cars.    On  the  main  deck  two  railroad  tracks 
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are  laid  down,  occupying  the  entire  space  on  the  main  deck  to  the  bulkheads 
on  the  sides  of  the  vessel,  extending  from  end  to  end.  of  the  boat,  and  pre- 
venting the  entrance  or  egress  of  vehicles,  and  also  of  passengers,  bag  ;age  or 
freight,  except  as  the  same  may  be  transported  in  railroad  cars  run  over  the 
said  railroad  tracks,  which  are  so  adjusted  as  to  connect  with  corresponding 
tracks  on  the  platform  or  bridge  at  the  railroad  dock,  or  of  the  railrojul  land- 
ing place  to  which  the  boat  runs.  Cars  containing  passengers  and  their 
baggage,  other  freight  and  mails,  are  run  upon  the  boat  at  the  place  of  em- 
barkation, on  the  arrival  of  trains  at  the  terminus  of  the  railroad  at  such  place 
of  embarkation,  and  are  run  off  from  the  boat  at  the  place  of  disembarkation, 
for  further  transportation^  land,  but  no  passengers,  baggage,  freight,  goods 
or  merchandise  are  taken  or  transported  on  said  steamboat,  except  as  the 
same  may  be  contained  in  railroad  cars  run  on  and  off  said  tracks  as 
aforesaid.  Used  in  this  manner,  the  Maryland  has  been  employed  by 
the  defendants  since  the  10th  day  of  May,  1876,  for  the  transfer  of  draw- 
ing-room, sleeping  and  ordinary  passenger  cars  containing  passengers  and 
baggage,  freight,  express  and  mail  car3  containing  baggage,  freight,  ex- 
press matter  and  mails,  from  a  point  at  a  place  called  Mott  Haven,  on  the 
north  shore  of  the  Harlem  river,  now  within  the  twenty-third  ward  of 
the  city  of  New  York,  but  formerly  the  town  of  Morrisania,  in  the  county  of 
Westchester  and  state  of  New  York,  to  a  point  in  Jersey  City  in  the  state  of 
New  Jersey,  at  the  dock  of  the  Pennsylvania  Railroad  Company,  and  vice 
versa.  The  trips  of  the  Maryland  are  dependent  upon  the  arrival  of  trains 
connecting  by  railroad  from  places  north  and  east  of  the  city  of  New  York, 
and  arriving  at  Mott  Haven,  bound  south  and  southwest,  and  upon  the  arrival 
of  connecting  trains  by  railroad  from  places  south  and  southwest  of  Jersey 
City,  arriving  at  that  city  and  bound  north  and  northeast,  with  no  other  delay 
of  the  journey  than  such  as  is  necessary  to  run  the  cars  on  and  off  the  bnafr. 
The  drop  pLtfonn  or  bridge  at  Mott  Haven,  by  means  of  which  the  cars  of  the 
defendants  are  run  upon  and  off  from  the  deck  of  the  Maryland,  is  so  con- 
structed and  operated  as  to  rise  and  fall  with  the  tide  in  the  Harlem  river; 
but  it  docs  not  project  into  the  river  beyond  the  natural  line  of  low-water 
mark,  sufficient  artificial  excavation  having  been  made  to  give  ample  depth  of 
Water  to  float  at  any  tide.  The  course  of  the  Mankind  on  leaving  the  dock 
at  Mott  Haven  is  down  the  Harlem  river  to  its  junction  with  the  East  rive:*f 
down  the  East  river  southward  to  the  bay  of  New  York,  through  the  said  bay- 
around  the  Battery  to  the  Hudson  or  North  river,  and  up  the  Hudson  river  to 
the  dock  at  Jersey  City  in  the  state  of  New  Jersey,  on  the  west  shore  of  tbo 
Hudson  river,  and  crossing  the  dividing  line  between  the  states  of  New  York 
and  New  Jersey  in  the  course  of  the  trip.  On  the  trip  of  the  boat  from  Jer- 
sey City  to  the  place  of  landing  at  Mott  Haven,  the  course  (being  reversed)  is 
over  the  same  water.  No  fixed  or  separate  toll  is  charged  or  taken  by  the 
defendants  in  respect  to  the  carriage  of  passengers'  baggage  or  freight  ui>ou 
the  said  steamboat,  but  the  defendants  operate  their  said  route  as  a  part  of  a 
continuous  line  for  the  transportation,  to  the  place  of  destination,  of  passen- 
gers, baggage,  freight,  mails,  and  other  property,  on  their  way  from  places 
north  and  east  of  the  city  of  New  York,  in  the  states  of  Massachusetts,  Connecti- 
cut and  New  York,  to  places  respectively  south  and  southwest  of  the  said  city 
of  New  York,  in  the  states  of  New  Jersey  and  Pennsylvania,  respectively,  and 
vice  versa,  under  arrangements  made  by  the  defendants  with  the  New  York  & 
New  England  Railroad  Company,  the  Hartford,  Providence  &  Fishkill  Rail- 
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road  Company,  the  New  York,  New  Haven  &  Hartford  Railroad  Company, 
the  Pennsylvania  Railroad  Company,  and  the  other  railroad  companies  whose 
roads  form  a  part  of  said  continuous  lines,  and  which  are  incorporated  and 
exist  umler  the  laws  of  the  states  of  Massachusetts,  Rhode  Island,  Connecti- 
cut, New  York,  New  Jersey  and  Pennsylvania,  and,  as  part  of  such  continu- 
ous line  between  Mott  Haven  and  Jersey  City,  the  defendants  transport  such 
passengers,  baggage  and  freight  by  water,  in  the  manner  above  mentioned. 
Neither  of  the  railroad  companies  above  mentioned  had  separately  or  jointly, 
prior  to  the  10th  day  of  May,  1876,  established  or  effected  a  transportation  of 
passengers,  baggage,  freight  or  mails,  by  or  by  means  of  what  is  herein  de- 
scribed as  the  continuous  route  between  Mott  Haven  and  Jersey  City.  Through 
coupon  tickets,  in  the  usual  form,  are  sold  to  the  passengers.  The  compensa- 
tion of  the  defendants  for  the  carriage  by  water  between  Mott  naven  and 
Jersey  City  is  included  in  a  through  rate,  and  collected  by  the  railroad  com- 
panies selling  a  through  ticket  to  a  passenger  or  delivering  freight  to  a  con- 
signee, and  is  paid  over  to  the  defendants.  The  compensation  of  the  defendants 
in  respect  to  the  carriage  of  United  States  mails  upon  the  said  continuous  line 
and  route,  by  their  said  steamboat,  is  paid  to  said  defendants  by  the  postmaster- 
general,  in  the  manner  established  by  law,  and  is  fixed  by  and  included  in  a 
ontract  made  between  the  defendants  and  the  postoffice  department  of  the 
"United  States,  for  the  transportation  of  such  mails  over  their  portion  of  said 
continuous  line,  from  places  north  and  east  of  the  city  of  New  York  to  places 
south  and  southwest  of  the  said  citj'  of  New  York,  and  vice  versa.  The  Penn- 
sylvania Railroad  Company  own  and  control  the  dock  and  slip  at  Jersey 
City,  and  the  New  York,  New  naven  &  Hartford  Railroad  Company  own 
and  control  the  dock  and  slip  at  Mott  Haven,  and  purchased  the  same  prior  to 
the  passage  of  chapter  613  of  the  Laws  of  Now  York,  1873,  up  to  which  time 
the  place  called  Mott  Haven  was,  as  it  had  ever  prior  thereto  been,  a  part  of 
"Westchester  county.  Neither  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York,  nor  the  common  council  of  said  city,  have  ever  taken  any 
action  to  establish  any  ferry  between  the  termini  of  the  route  navigated  by 
the  said  steamer  Maryland,  nor  over  any  other  route  or  line  with  which  said 
Maryland  competes  or  interferes.  The  maps  identified  bjT  the  signatures  of  the 
counsel  for  the  respective  parties,  and  made  under  the  direction  of  Mr.  G.  W. 
Greene,  Jr.,  enginecr-in-chief  of  the  department  of  docks,  are  admitted  to  be 
correct,  and  may  be  referred  to  at  the  hearing  by  either  party.  All  charters, 
grants  and  legislative  acts  of  the  state  of  Now  York,  of  the  United  States,  or 
of  any  state  of  the  United  States,  material  to  this  cause,  may  be  referred  to, 
on  the  hearing  thereof,  by  either  party." 

The  Montgomerie  charter,  granted  in  1730  (4  Geo.  II.),  "  is  the  charter  upon 
the  foundation  of  which  the  city  of  New  York  is  at  present  governed." 
Kent's  Charters,  note  xix,  p.  212.  It  recited  and  ratified  the  Dongan  charter, 
irbich  was  the  first  English  charter  granted  to  the  city  of  New  York,  in  168G, 
and  the  Cornbury  charter,  granted  in  the  7th  of  Queen  Anne,  and  conferred 
new  and  additional  powers  upon  the  corporation.  By  the  fifteenth  section  of 
the  Montgomerie  charter,  the  crown  of  England  granted  and  confirmed  to  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York,  and  their  suc- 
cessors, forever,  "  the  sole,  full  and  'whole  power  and  authority  of  settling, 
appointing,  establishing,  ordering  and  directing  .  .  .  such  and  so  many 
ferries  around  Manhattan's  Island,  alias  New  York  Island,  for  the  carrying 
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and  transporting  people,  horses,  cattle,  goods  and  chattels  from  the  said  Island 
of  Manhattan  to  Nassau  Island,  and  from  thence  back  to  Manhattan's,  and 
also  from  the  said  Island  Manhattan's  to  any  of  the  opposite  shores  all  around 
the  same  island,  in  such  and  so  many  places  as  the  said  common  council "  shall 
think  tit.  The  rents,  issues,  profits,  ferriages,  fees  and  other  advantages  aris- 
ing from  such  ferries  were  also  granted  to  the  said  corporation.  By  the  thirty- 
seventh  section  there  was  also  a  grant  of  the  existing  ferries,  "and  all  other 
ferries  now  and  hereafter  to  be  erected  and  established  all  round  the  Island  of 
Manhattan's."  The  boundaries  of  the  city  were  made  co-extensive  with  Man- 
hattan Island. 

By  an  act  of  the  legislature  of  the  state  of  Now  York,  passed  May  0,  1S74 
(chapter  329  of  the  Laws  of  1874),  the  towns  of  Morrisania,  West  Farms  and 
King's  Bridge,  all  of  Westchester  county,  were  annexed  to  the  city  of  New 
York,  and  were  constituted  the  twenty-third  and  twenty-fourth  wards  of  that 
city.  The  first  section  of  this  act  declared  that  this  territory  was  thereafter 
to  be  a  part  of  the  city,  and  to  be  entitled  to  the  immunities,  privileges  and 
franchises  of  the  city,  in  every  respect,  and  to  the  same  extent,  as  if  the  an- 
nexed territory  had  always  been  included  within  the  city.  The  eleventh  sec- 
tion provided  that  the  mayor  and  common  council  of  the  city  of  New  York 
should  thereafter  exercise  over  the  annexed  territory  the  same  powers,  in  like 
manner  and  to  the  same  extent,  as  if  said  territory  had  always  been  a  part  of 
the  city  of  New  York,  except  as  limited  "or  excepted  by  the  act  itself. 

Upon  the  foregoing  facts  three  questions  of  law  arise:  1st.  Did  the  city  of 
New  York  obtain,  by  the  Montgomerie  charter,  exclusive  power  to  establish 
all  the  ferries  from  the  original  limits  of  the  city  to  any  of  the  opposite 
shores?  2d.  Was  this  exclusive  franchise  extended  to  and  impressed  upon  tho 
annexed  territory,  so  that  a  ferry  could  not  be  established  from  a  point  within 
the  twenty-third  ward,  without  the  license  of  the  common  council,  or  is  tho 
franchise  limited  to  the  establishment  of  ferries  from  Manhattan  Island? 
3d.  Is  the  user,  by  the  defendants,  of  the  Maryland  upon  its  route,  a  ferry, 
within  the  true  meaning  of  the  Montgomerie  charter? 

§25.  W/iet/ier  the  legislature  of  New  York  can  interfere  with  the  ferry 
franchise  of  the  city  of  New  York,  qaceret 

1.  Tho  grant  was  of  an  exclusive  right  irf  the  corporation  to  establish  future 
ferries  from  any  part  of  the  original  territory  of  the  city  to  any  of  the  oppo- 
site shores,  and  to  receive,  for  the  exclusive  benefit  of  the  corporation,  the  ferri- 
ages arising  therefrom,  or  the  emoluments  arising  from  any  ferry  licenses 
which  the  common  council  might  give.  Whether  the  legislature  of  New  York 
can  or  cannot  interfere  with  this  exclusive  grant,  and  divest  the  city  of  the  rights 
which  it  acquired  by  such  charter,  is  a  question  which  has  not  yet  arisen.  Tho 
prant  seems  to  have  been  one  of  property  as  well  as  of  public  or  political 
power;  and  whenever  the  question  shall  arise  in  regard  to  the  control  of  tho 
state  acting  by  its  legislature,  over  the  grant,  the  remarks  of  Chancellor  Kent, 
in  his  notes  to  the  charters  of  New  York  (Note  xxx,  page  235),  in  opposition 
to  the  theory  that  the  grant  is  within  the  reach  of  gratuitous  legislative  resump- 
tion, will  undoubtedly  receive  the  consideration  which  has  always  been  given 
to  the  opinions  of  that  eminent  judge.  Benson  v.  Mayor,  etc.,  10  Barb.  S.  C. 
It.,  223;  Darlington  v.  Mayor,  etc.,  31  IT.  Y.,  164,  203;  People  v.  Mayor,  etc., 
32  Barb.  S.  C.  R.,  102;  Mayor,  etc.,  v.  Staten  Island  Ferry  Company,  8  Jones 
&  Spencer,  233. 
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§  26.  Quaere:  Whether  the  ferry  franchise  of  the  city  of  New  York  is  lim- 
ited to  its  original  territory. 

2.  The  second  question  is,  whether  the  exclusive  franchise  is  or  is  not  limited 
to  the  establishment  of  ferries  from  Manhattan  Island,  the  original  territory  of 
the  city.  The  grant,  which  has  been  heretofore  substantially  recited,  was 
a  grant  of  an  exclusive  right  to  establish  ferries  around  Manhattan  Island, 
from  said  island  to  any  of  the  opposite  shores.  On  the  one  hand,  it  is  urged 
that  municipal  jurisdiction  extended  throughout  the  whole  island,  and  that 
whenever,  in  either  of  the  three  charters,  Manhattan  Island  was  referred  to,  it 
was  referred  to  for  the  purpose  of  designating  the  territory  made  subject  to 
the  corporate  franchises  and  powers  of  the  city,  and  was  referred  to  as  the  ter- 
ritorial limit  to  which  the  ferry  franchises  could  then  extend,  because  the  island 
and  city  territory  were  then  identical,  and  that  the  meaning  of  the  charter  is, 
that  wherever  the  jurisdiction  of  the  corporation  extended,  namely,  through- 
oat  the  island,  that  territory  was  affected  with  a  corporate  and  exclusive  right 
in  the  corporation  to  establish  all  needful  ferries,  and  that  the  powers  which  tho 
mayor  and  common  council  rightfully  exercised  over  the  old  territory  were,  by 
the  act  of  annexation,  to  be  exercised  over  the  new  territory,  to  the  same 
extent  as  if  such  territory  had  always  been  a  part  of  the  city,  and  that  thus  tho 
ferry  franchises  were  extended  to  and  impressed  upon  such  new  territory  ^  On 
the  other  hand,  it  may  be  urged  that  the  charter  was  of  a  municipal  corpora- 
tion, which  was  established  upon  an  island ;  that  the  prosperity  and  the  very 
existence  of  the  city  depended  upon  its  abundant,  permanent  and  regular  means 
of  intercourse  with  the  main  land;  that  there  was  a  necessity  that  tho  city 
should  be  furnished  with  the  exclusive  power  to  authorize  the  permanent  estab- 
lishment of  regular  and  frequent  means  of  communication  with  the  opposite 
shores  and  with  Long  Island;  that,  therefore,  the  power  was  given  to  the  cor- 
poration to  connect  the  island  by  ferries  with  other  places,  as  a  power  indis- 
pensable to  the  welfare  of  the  city;  that  this  power  being  in  terms  for  tho 
establishment  of  ferries  around  the  island  was  not,  by  the  act  of  annexation, 
extended  to  a  power  to  establish  ferries  from  the  newly  acquired  territory 
beyond  tho  island,  but  the  construction  of  the  grant  should  bo  governed  and 
controlled  by  the  circumstances  which  existed  when  tho  charter  was  given, 
and  which  made  such  a  grant  necessary;  and  that,  therefore,  the  city  of  New 
York,  as  enlarged  by  the  annexation,  possesses  only  the  same  franchise  which 
it  previously  had  —  that  of  establishing  ferries  from  tho  island,  and  not  neces- 
ganly  from  the  territory  of  the  city,  and  that  this  construction  limits  tho  grant 
to  the  natural  meaning  of  the  words  employed.  The  view  which  I  take  of  tho 
third  question  renders  it  unnecelsary  to  express  an  opinion  upon  this  point. 

§  27.  A  ferry-boat  fitte:l  for  the  transportation  of  railway  cars  is  not  a  ferry 
within  the  meaning  of  the  Montgomerie  charter  of  1730. 

3.  Is  the  liberty  or  privilege  which  the  defendants  now  use,  of  running  tho 
steamer  Maryland,  in  the  manner  and  for  the  uses  described  in  the  statement 
of  facts,  a  ferry,  within  tho  meaning  of  the  grant  in  the  Montgomerie  charter? 
In  Bridge  Proprietors  v.  Hoboken  Company,  1  Wall.,  110  (Const.,  g£  2087-92), 
the  supreme  court  held  that  a  railroad  bridge,  which  was  an  extension  of  tho 
iron  rails  which  composod  the  material  part  of  a  railroad  over  tli9  Hackensack 
river,  together  with  such  substructure  as  is  necessary  to  keep  the  rails  in  place 
and  enable  them  to  support  the  cars,  was  not  a  bridge,  within  tho  meaning  of 
an  act  of  tho  legislature  of  New  Jersey,  passed  in  1790,  by  which  that  stato 
empowered  certain  commissioners  to  contract  for  the  building  of  a  bridge  over 
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the  Hackensack,  and  provided  that  it  should  not  be  lawful  for  any  person  to 
erect  any  other  bridge  across  the  said  river  for  ninety-nine  years.  The  decis- 
ion was  upon  the  ground  that  a  railroad  bridge,  on  which  there  was  u  no 
planked  bottom,  no  roadway  or  path,  nothing  ou  which  man  or  beast  or  vehi- 
cle could  pass,  save  as  it  is  carried  over  in  the  cars,"  was  not  a  bridge,  within 
the  minds  of  the  framcrs  of  the  act  of  1790,  or  within  the  true  intent  and 
meaning  of  the  exclusive  grant  coutained  in  that  act.  To  the  same  effect  are 
Mohawk  Bridge  Co.  v.  Utica  R  Co.,  6  Paige,  554;  McEee  v.  Eailroad  Co.,  2 
Jones,  Law,  186;  Thompson  v.  N.  Y.  &  Harlem  R  Co.,  3  Sand.  Ch.  R,  625. 
The  decision  in  Enfield  Bridge  Co.  v.  Hartford  &  N.  H.  R  Co.,  19  Conn.,  40, 
where  the  contrary  doctrine  was  ably  maintained,  is  not  in  accordance  with 
the  prevailing  opinion  which  is  now  entertained  by  the  courts  of  this  country. 

The  reasoning  which  denies  that  a  railroad  bridge  is  an  interference  with  an 
exclusive  right  theretofore  granted  to  build  an  ordinary  bridge  applies  with 
almost  equal  force  to  the  question  whether  a  ferry  franchise  is  interfered  with 
by  a  ferry  which  is  designed  for  the  transportation  of  railroad  cars  only.  The 
boat  of  the  defendants  is  provided  with  two  railroad  tracks,  which  prevent  the 
entrance  or  egress  of  ordinary  vehicles,  and  also  of  foot  passengers,  except 
as  they  arc  transported  in  cars  which  run  upon  the  railroad  tracks.  The  boat 
is  exclusively  used  for  the  transportation  of  railroad  cars,  in  connection  only 
xrith  the  arrival  of  trains.  It  is  impossible  to  transport  ordinary  vehicles  upon 
the  boat;  it  is  impracticable  to  transport  foot  passengers,  except  as  they  are 
eonveyed  to  the  boat  in  cars.  The  whole  arrangement  of  boat  and  docks 
is  for  the  ingress  and  egress  of  railroad  cars,  and  not  for  the  accommodation 
of  anything  else.  The  ferry  is  a  part  of  a  continuous  through  railroad  line 
from  places  north  and  east  of  the  city  cf  New  York,  to  places  south  and  south- 
west of  that  city,  and  the  trips  of  the  boat  are  dependent  upon  the  arrival  of 
through  railroad  trains. 

Such  a  ferry  is  unlike  an  ordinary  ferry  for  the  transportation  across  a  river 
of  persons,  animals  and  freight,  at  intervals  more  or  less  regular,  for  fare  or 
toll.  The  ordinary  ferry  is  a  substitute  for  the  ordinary  bridge,  and  is  a 
means  of  transportation  of  all  persons  and  ordinary  vehicles,  and  is  for  the 
accommodation  of  the  public  generally,  and  should,  therefore,  be  accessible  to 
the  public.  The  railroad  ferry  is  a  substitute  for  a  railroad  bridge,  and  is  a 
part  of  a  railroad  route  for  the  transportation  of  the  cars  which  are  used  upon 
a  railroad  track,  and  the  burden  which  they  bear,  and  is  not  for  the  accommo- 
dation of  any  persons  except  those  who  happen  to  be,  for  the  time  being,  rail- 
road passengers.  A  railroad  ferry  is  a  means  of  connecting  railroad  tracks, 
or  two  railroads,  as  a  railroad  bridge  is  thl  continuation  of  railroad  tracks 
across  a  stream  of  water.  It  differs  widely,  except  in  name,  from  a  general 
or  unlimited  ferry  (Fitch  v.  Riilroad  Co.,  30  Conn.,  38),  and  is  not  within  the 
spirit  of  the  grant  which  was  made  to  the  city  of  New  York  in  the  year  1730; 
and  the  adoption  of  the  word  ferry,  "  to  express  the  modern  invention,  does 
not  bring  it  within  the  terms  of  the  "  charter,  "  if  it  is  not  within  the  intent  of 
it."    Bridge  Proprietors  v.  Hoboken  Co.,  1  Wall.,  116  (Const.,  §§  2087-92). 

But  it  is  urged  that,  in  Aiken  v.  Western  R  R  Co.,  20  N.  Y.,  370,  a  ferry 
which  was  used  by  a  railroad  for  the  transportation  of  its  passengers  and 
freight  has  been  held  to  interfere  with  a  ferry  franchise  theretofore  granted. 
The  ferry  which  the  Western  Eailroad  Company  used  at  Albany  was  not  the 
ferry  which  is  described  in  the  agreed  statement  of  facts,  and  which  is  now 
known  as  a  railroad  ferry,  and  designed  for  the  transportation  of  cars,  although 
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it  was  used  by  a  railroad  corporation,  but  was  an  ordinary  steamboat,  and 
transported  other  persons,  teams  and  carriages  than  such  as  were  borne  upon 
the  railroad.  It  was  justly  held  that  the  maintaining  by  a  railroad  company 
of  a  ferry,  upon  which  it  regularly  and  constantly  transported  gratuitously 
persons  not  passengers  nor  in  its  service,  was  an  invasion  of  the  right  of  a 
proprietor  of  a  ferry  franchise.  The  decision  in  this  case  does  not  conflict 
with  the  doctrine  which  is  recognized  in  Fitch  v.  Railroad  Co.,  30  Conn.,  38. 
It  results  that  the  establishment  of  the  railroad  ferry  of  the  defendants  is 
not  an  invasion  of  the  exclusive  franchise  of  the  plaintiffs,  assuming  that  their 
franchise  was  extended  to  the  territory  which  was  annexed  in  1S74.  Let 
there  bo  a  decree  dismissing  the  bill. 

FANNING  v.  GREGOIRE. 
(10  Howard,  624-634.    1*53.) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts. —  This  is  an  appeal  from  the  district  court  of  the 
United  States  for  the  district  of  Iowa.  The  plaintiff  filed  his  petition  in  the 
district  court  of  the  county  of  Dubuque,  stating  that  by  an  act  of  the  legisla- 
tive assembly  of  the  territory  of  Iowa,  approved  the  14th  of  December,  1838, 
he  was  authorized  to  establish  and  keep  a  ferry  across  the  Mississippi,  at  the 
town  of  Dubuque,  and  depart  from  and  land  at  any  place  on  the  public  land- 
ing of  said  town  for  the  term  of  twenty  years  from  the  passage  of  said  act; 
and  that  the  act  provided  that  no  court  or  board  of  county  commissioners 
6hould  authorize  any  other  person  to  keep  a  ferry  within  the  limits  of  the 
town;  that  the  petitioner  was  required,  within  two  years  from  the  passage  of 
tbe  act,  to  use  for  said  ferry  a  good  and  sufficient  steam  ferry-boat;  that  a 
sufficient  number  of  flat  boats  were  also  required  to  be  kept,  with  a  competent 
number  of  hands  to  work  them,  so  as  to  convey  across  the  River  Mississippi, 
persons  and  property  as  might  be  required;  that  a  horse  ferry-boat,  by  an 
amendatory  act,  was  substituted  for  a  steam  ferry-boat.  And  the  plaintiff 
avers  that  the  above  acts  of  the  legislature  conferred  on  him  the  exclusive 
privilege  of  ferrying  across  the  river  at  the  above  place  during  the  twenty 
years  named  in  the  act.  And  he  avers  that  in  ail  things  he  has  complied  with 
requirements  of  the  above  acts,  and  that,  in  doing  so,  he  has  incurred  great 
expense;  that  at  the  commencement,  his  ferry  yielded  little  or  no  profit;  but 
he  persevered  in  koeping  it  up,  hoping  to  be  remunerated  for  his  expense  in  its 
future  profits. 

He  represents  that  the  defendants,  confederating  with  others  to  defraud 
him  of  his  ferry  right,  have  placed  upon  the  ferry  at  the  town  of  Dubuque  a 
steam  ferry-boat  for  the  transportation  of  passengers,  etc.,  and  charges  them 
for  such  transportation,  etc.,  and  claim  that  they  have  a  right  to  do  so,  al- 
though the  twenty  years  of  the  plaintiffs  grant  have  not  yet  expired.  He 
therefore  prays  for  an  injnnction,  etc. 

At  the  appearance  term  of  said  court,  the  defendants  represented  that  one 
of  them  was  a  citizen  of  the  state  of  Missouri,  and  the  other  a  citizen  of  the 
state  of  Illinois;  that  the  matter  in  controversy  exceeds  $500,  and  they  pray 
that  the  said  action  may  be  removed  to  the  next  district  court  of  tbe  United 
States,  to  be  held  in  the  northern  division  of  the  district  of  the  state  of 
Iowa,  and  gave  the  security  required  by  law ;  and  the  cause  was  removed  to 
the  district  court. 
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The  defendants,  in  their  answer,  admit  that  the  plaintiff  has  a  charter  to 
ferry  across  the  River  Mississippi  at  Dubuque,  but  they  deny  that  it  secures  to 
him  an  exclusive  right.  And  they  say  that  their  steam  ferry-boat  was  put  on 
and  is  run  by  them  in  accordance  with  a  contract  made  with  the  city  of  Du- 
buque, authorizing  the  running  of  said  boat  for  six  years  from  the  1st  day 
of  April,  1852;  and  they  say  that  in  running  said  boat  they  do  not  interfere 
with  the  right  of  the  plaintiff  other  than  such  interference  as  is  necessarily 
the  result  of  a  fair  competition.  And  the  defendants  say  that  the  city  of 
Dubuque  entered  into  said  contract  with  the  said  Gregoire  by  virtue  of  tho 
power  vested  in  the  council  tyy  the  fifteenth  section  of  an  act  to  incorporate 
and  establish  the  city  of  Dubuque,  of  the  24th  of  February,  1847. 

The  act  granting  the  ferry  right  to  the  plaintiff  bears  date  the  14th  of 
December,  1S38.  The  first  section  provides  "that  Timothy  Fanning,  his 
heirs  and  assigns,  be  and  they  $re  hereby  authorized  to  establish  and  keep  a 
ferry  across  the  Mississippi  river,  at  the  town  of  Dubuque,  in  the  county  of 
Dubuque,  and  to  depart  from  and  land  at  any  place  on  the  public  landing  of 
said  town,  which  was  set  apart  for  public  purposes  by  act  of  congress  ap- 
proved the  2d  of  July,  1S36  (5  Stats,  at  Large,  70),  for  tho  term  of  twenty 
years  from  the  passage  of  the  act." 

The  second  section  declared  "that  no  court  or  board  of  countv commis- 
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sioners  shall  authorize  any  person  (unless  as  herein  provided  for  by  this  act) 
to  keep  a  ferry  within  the  limits  of  the  town  of  Dubuque."  The  conditions 
annexed  were  that  Fanning,  his  heirs  and  assigns,  should,  within  two  years 
from  the  passage  of  the  act,  procure  a  sufficient  steam  ferry-boat,  and  shall 
keep  flat  boats  and  a  sufficient  number  of  hands  for  the  accommodation  of 
the  public.  On  failure  to  do  so,  proof  being  made  to  the  satisfaction  of  tho 
county  commissioner  or  tho  county  court,  the  charter  should  be  declared  to 
bo  void.  By  the  act  of  July  24,  1840,  a  horse  boat  was  substituted  for  tho 
6 team  ferry-boat. 

The  right  of  the  defendants  arises  under  a  contract  made  between  tho  city 
of  Dubuque  and  Charles  Gregoire,  tho  11th  of  November,  1S51;  in  which  it 
was  agreed  by  the  corporation  of  the  city,  uin  consideration  of  the  covenants 
and  stipulations  hereinafter  enumerated,  have  granted  a  license  to  Gregoiro 
to  keep  a  ferry  across  the  Mississippi  river,  opposite  the  city  of  Dubuque,  for 
six  years  from  the  1st  da\  of  April  next;  it  being  understood  that  the  city 
grant  all  the  right  it  has  and  no  more,  with  the  privilege  to  land  at  any  point 
opposite  the  city  that  he  may  choose. 

Gregoiro  agreed  to  pay  the  city  a  sum  of  $100  annually,  and  to  provide 
for  said  ferry  a  good  and  substantial  steam  ferry  boat,  of  sufficient  capacity 
and  dimensions  to  accommodate  the  traveling  community,  and  to  keep  tho 
same  in  good  repair.  And  if  the  city  should  wish  to  grant  the  said  fran- 
chise to  any  railroad  before  the  expiration  of  the  lease,  they  reserved  the 
power  to  do  so.  By  the  fifteenth  section  of  the  act  incorporating  the  city, 
power  is  given  to  tho  city  council  to  license  and  establish  ferries  across 
the  Mississippi  river,  from  the  city  of  Dubuque  to  the  opposite  shore,  to  fix 
the  rates  of  the  same,  and  to  impose  reasonable  fines  and  penalties  for  tho 
violation  of  such  laws  and  ordinances.  This  act  was  approved  the  24th  of 
February,  1S47. 

§28.-4  city  council  may  license  a  ferry  hy  contract  signed  by  t/te  mayor. 
Tlve  agents  of  a  corporation  may  bind  it  by  parol. 

It  is  objected  by  the  plaintiff's  counsel,  that  tho  license  set  up  bv  tho  d&> 
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fendants  cannot  avail  them,  as  there  is  no  ordinance  of  the  council  granting 
a  ferry  license  to  them,  and  that  the  council  can  only  act  under  their  corpo- 
rate powers  in  that  way.  That  the  council  have  legislative  powers  in  regard  to 
the  police  of  the  city  is  admitted,  but  it  does  not  follow  that  a  contract  may 
not  be  made  under  their  sanction  by  the  mayor,  as  was  done  in  this  case.  The 
contract  was  in  writing,  and  contained  stipulations  in  regard  to  the  public 
accommodation,  which  were  important.  The  old  rule  was,  that  a  corpora- 
tion can  make  no  contracts  which  shall  bind  it  except  under  its  seal.  That 
doctrine  has  long  since  been  overruled,  and  it  is  now  fully  established  that 
the  agents  of  a  corporation  may  bind  it  by  parol. 

A  license  having  been  given,  which,  according  to  its  terms,  must  be  consid- 
ered binding  on  the  corporation,  it  is  unnecessary  to  look  into  the  acts  of  the 
council  regulating  ferries,  as  the}''  are  not  important,  as  regards  the  question  of 
power.  If  the  form  of  the  license  had  been  laid  down  in  the  city  charter,  or 
the  mode  of  granting  it,  a  conformity  to  such  a  regulation  would  ba  required, 
but  no  such  provision  is  found  in  the  charter.  Kegulations  are  made  by  ordi- 
nances, but  as  to  them,  beyond  the  granting  of  a  license  in  this  case,  wo  need 
not  inquire. 

§  29.  That  a  grant  by  a  legislative  act  is  exclusive  racist  be  clearly  expressed  or 
necessarily  inferred  from  the  language  used. 

The  principal  question  in  the  case  is,  whether  the  right  grttnted  to  Fanning 
is  exclusive.  The  language  used  in  the  territorial  act,  it  is  argued,  would 
6eem  to  authorize  an  inference  that  the  right  was  intended  to  be  exclusive. 
The  right  was  given  for  twenty  years  to  Fanning  and  his  heirs,  subject  to  the 
conditions  expressed.  An  ordinary  license  is  not  granted  to  a  man  and  his 
heirs.  But  it  is  said  the  beginning  of  the  second  section  is  somewhat  explicit 
on  this  point.  It  provides,  "  that  no  court  or  board  of  county  commissioners 
shall  authorize  any  other  person  (unless  as  hereinafter  provided  for  by  this 
act)  to  keep  a  ferry  within  the  limits  of  the  town  of  Dubuque." 

The  condition  provided  for,  in  the  act  above  referred  to,  is  any  neglect  on 
the  part  of  Fanning  or  his  heirs  which  shall  incur  a  forfeiture  of  his  right. 
The  prohibition  on  the  court  and  the  board  of  county  commissioners  to  grant 
a  license  for  another  ferry,  it  is  urged,  would  seem  to  show  an  intent  to  make 
tbo  grant  exclusive.  And  that  the  reason  for  this  might  be  found  in  the 
alleged  fact  that  when  the  ferry  was  first  established  a  considerable  expendi- 
ture was  required  and  little  or  no  profit  was  realized  for  some  years.  But  all 
the  judges  present  except  one  held  that  the  grant  was  not  intended  to  be  ex- 
clusive. In  their  opinion  this  view  is  sustained  by  the  consideration  that> 
although  the  county  court  and  county  commissioners  were  prohibited  from 
granting  another  license  at  Dubuque,  yet  this  prohibition  did  not  apply  to  the 
legislature;  and  as  it  had  the  power  to  authorize  another  ferty,  the  general 
authority  to  the  council  to  u  license?  and  establish  ferries  across  the  Mississippi 
river  at  the  city,"  enabled  the  corporation,  in  the  exercise  of  its  discretion,  to 
grant  a  license,  as  the  legislature  might  have  done.  This  power  was  clearly 
given  to  tho  city,  and  it  may  bo  exercised  unless  the  grant  of  Fanning  be  ex- 
clusive. 

The  board  of  commissioners  has  been  established,  and  the  legislature  has 
substituted  in  its  place,  for  tho  purpose  of  licensing  ferries  at  Dubuque,  the 
city  council,  and  it  is  contended  that  this  change  of  the  power  ought  not  to 
aflect  the  rights  of  the  plaintiff.  The  restriction  on  the  commissioners  of  tho 
county  docs  not  apply,  in  terms,  to  the  city  council;  and  the  court  think  it 
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cannot  be  made  to  apply  by  implication.  The  license  to  Gregoirc  was  granted 
thirteen  years  after  the  grant  of  the  plaintiff.  And  it  may  well  be  presumed, 
from  the  increase  of  the  city  at  Dubuque,  and  the  great  increase  of  the  lino 
of  trade  through  it,  that  additional  ferry  privileges  were  wanted.  Of  this  the 
granting  power  was  the  proper  judge. 

The  exclusive  right  set  up  must  be  clearly  expressed  or  necessarily  inferred, 
and  the  court  think  that  neither  the  one  nor  the  other  is  found  in  the  grant  of 
the  plaintiff  nor  in  the  circumstances  connected  with  it.  The  argument  that 
the  free  navigation  of  the  Mississippi  river,  guarantied  by  the  ordinance  of 
1787  (1  Stats,  at  Large,  51),  or  any  right  which  may  be  supposed  to  arise  from 
the  exercise  of  the  commercial  power  of  congress,  does  not  apply  in  this  case. 
Neither  of  these  interfere  with  the  police  power  of  the  states,  in  grauting 
ferry  licenses.  When  navigable  rivers,  within  the  commercial  power  of  the 
Union,  may  be  obstructed,  one  or  both  of  these  powers  may  be  invoked.  Tho 
decree  of  the  district  court  is  affirmed,  with  costs. 

§  30.  Construction  of  grants. —  It  is  the  settled  rule  of  construction  of  grants  by  the  legis- 
lature to  corporations  that  only  such  powers  and  rights  can  be  exercised  under  them  a*  are 
clearly  comprehended  within  the  words  of  the  act  or  derived  therefrom  by  necessary  impl.ca* 
tion.  Any  ambiguity  arising  out  of  the  terms  used  must  be  resolved  in  favor  of  the  public 
So  it  was  held  that  a  town  charter  providing  that  "  the  board  of  trustees  shall  have  power  to 
make  such  by-laws  and  ordinances  as  they  shall  deem  necessary  and  proper;"  among  othtr 
things,  ••  to  lay  out  .  .  .  and  keep  in  repair  all  streets,  roads,  brilges,  ferries,  .  .  .  and 
to  authorize  the  construction  of  the  same/'  did  not  authorize  the  town  to  grant  an  exclusive 
right  to  maintain  a  feiTy.  Miaturn  r.  Larue,  23  How.,  435  iCo:u\,  £$  1933-U5,;  S.  C,  McAL, 
870, 

§  81.  Snbject  to  legal  control. —  A  right  of  ferry  is  of  a  public  nature  and  is  subject  to 
legal  control.  The  government  is  not  only  authorized  but  is  bound  to  make  suitable  provis- 
ions for  the  accommodation  of  the  public.     Bowman  v.  Wathen,*  2  McL.,  876. 

§  82.  It  seemR  that  where  a  state,  in  incorporating  a  toll  bridge  company,  discontinues  m 
ferry,  operating  at  the  proposed  site  of  the  bridge,  it  cannot,  after  the  bridge  is  built,  authorize 
the  continued  use  of  the  ferry,  to  the  detriment  of  the  bridge  company.  East  Hartford  v. 
Hartford  Bridge  Co.,  10  How.,  511,  541  (Const.,  §S  2088-86). 

§  88.  When  the  legislature  of  the  territory  of  Wisconsin  granted  an  exclusive  ferry  right 
across  Lake  St.  Croix,  and  reserved  to  the  legislature  of  the  territory  or  state  within  which 
said  ferry  might  be  situated  the  power  to  modify  or  amend  the  said  ferry  right;  and  the  leg- 
islatures of  Wisconsin  and  Minnesota,  between  which  two  states  the  ferry  runs,  did  modify 
the  same,  allowing  another  to  keep  a  ferry  within  half  a  mile  of  the  old  one,  it  was  held  a 
▼slid  modification  or  amendment.    Perin  v.  Oliver,*  1  Minn.,  202. 

§84.  Powers  of  congress.— The  power  of  congress  over  navigation  and  intercourse  is  par* 
of  the  power  to  regulate  commerce,  and  is  possessed  by  congress  as  fully  as  it  possesses  the 
power  to  regulate  commerce,  but  not  to  a  greater  extent  So  it  was  held  that  congress  had 
no  authority  to  require  a  license  to  carry  on  a  ferry  over  the  Missouri  river,  at  a  place  alto- 
gether within  the  limits  of  the  state  of  Missouri.    The  Steamboat  James  Morrison,  Newb.,  241 J 

$  85.  Subjpct  to  power  of  eminent  domain.— A  state,  by  virtue  of  its  sovereign  power  of 
eminent  domain,  upon  making  compensation  tp  the  owners,  may  take  away  the  franchise  of  a 
ferry.    Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.,  420  (Const.,  g§  2058-82). 

§88.  Power  of  state  to  revoke  grant— The  grant  by  a  state  to  a  town  of  a  ferry  right 
across  a  navigable  river  is  not  a  contract  in  the  meaning  of  the  constitution  of  the  United 
States,  and  the  state  may  revoke  the  grant  at  pleasure.  East  Hartford  v.  Hartford  Bridge  Co., 
10  How.,  511   Const.,  gg  2088-86). 

§87.  In  1818.  a  toll-bridge  owned  by  an  incorporated  company  became  greatly  damaged; 
the  legislature,  on  the  petition  of  the  bridge  company,  passed  a  law  discontinuing  a  certain 
ferry,  doing  business  in  competition  with  the  bridge,  "  after  the  company  shall  have  repaired 
the  bridge ; "  the  company  expended  large  sums  of  money  in  rebuilding  and  repairing  the 
bridge,  and  in  1836  the  legislature  repealed  the  law  discontinuing  the  ferry,  which  was  from 
that  time  maintained  and  kept  up,  whereby  the  bridge  company  lost  many  of  the  tolls  which 
it  would  otherwise  have  collected.  Held,  that  the  law  discontinuing  the  ferry  was  a  contract 
with  the  bridge  company  which  the  legislature  could  not  violate;  that  the  law  of  1830,  allow* 
ing  the  ferry  to  be  resumed,  was  a  violation  of  that  contract  and  void.    Ibid. 
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§  S8.  Inqnlry  as  to  right.—  The  exclusiveness  of  a  ff  rry  right  cannot  bo  inquired  into  by  a 
proceeding  in  the  nature  of  a  writ  of  quo  warranto.  The  inquiry  is  whether  the  respondent 
has  usurped  a  franchise.    United  States  v.  Fanning,*  1  Morr.  (Iowa),  848. 

£  89.  A  state  legislature  has  the  power  to  grant  a  ferry  right  over  a  navigable  river  form- 
ing the  boundary  between  states.    lbia\ 

§4).  Rights  of  owner  of  s.iil. —  The  owner  of  the  soil  over  which  passes  a  public  read 
cannot,  by  virtue  of  his  ownership  of  the  soil,  prevent  one  licensed  by  the  proper  authorities 
from  keeping  a  ferry  at  that  point.     Gant  v.  Drew,*  1  Or.,  85. 

§  41.  Sale  of  land  to  which  right  is  uppiu  tenant.— A  riparian  owner  to  whose  lands  a  ferry 
ri^lit  is  appurtenant  may  convey  the  lands  in  fee  and  reserve  the  ferry  right  to  himself,  and  a 
reservation  to  himself  of  such  right  in  the  deed  of  conveyance  will  leave  the  right  in  fee  to  the 
firry  in  him,  though  his  heirs  are  not  mentioned.     Bowman  v.  Wathen,*  2  McL.,  370. 

£  42.  A  r  parian  owner  of  lands  on  the  Ohio  river  has  an  appurtenant  right  of  ferry,  and 
holds  it  by  as  sacred  a  tenure  as  he  holds  the  lands  from  which  it  emanates.  This  right  can* 
not  be  divested  by  the  state  except  by  a  constitutional  exercise  of  the  right  of  eminent  domain. 
Ibid. 

g  43.  A  ferry  right  is  real  estate,  and  subject  to  all  the  incidents  of  real  property.    Ibid. 

£  44.  Sale  of  ft' rry  right. —  It  seems  that  a  ferry  right  may  be  conveyed  and  the  grantor 
will  still  retain  the  fee  in  the  land.  The  grantee  has  in  such  case  the  use  of  the  soil  for  a  ferry 
Linding  and  for  ferry  way3  so  far  as  the  public  accommodation  is  concerned,  as  fully  and  com- 
pletely as  could  be  exercised  by  the  grantee  of  the  soil,  but  he  has  no  right  to  enter  on  the  soil 
for  any  other  purpose.    Ibid. 

£  45.  The  grant  of  a  ferry  franchise  may  be  assigned.    Ibid. 

£  46.  A  personal  trust  is  not  assignable.  So  where  one  was  a  grantee  of  a  license  to  keep 
and  operate  a  ferry  under  the  law  of  Massachusetts,  which  provided  for  the  granting  of  licenses 
by  the  proper  authorities  "  to  such  person  or  persons  as  shall  be  judged  suitable/9  it  was  held 
that  the  license  could  not  be  assigned.    The  Maverick,  1  Spr.,  28. 

§  47.  Grant  of  rUht  held  void. —  The  statute  requires  the  commissioners,  when  they  deem  a 
ferry  necessary,  "  to  establish  and  confirm  the  same  by  especial  order ;  *  to  cause  a  license  to  be 
issued;  to  fix  the  toll  ••  from  time  to  time."  Such  ferries  are  subject  to  an  annual  tax.  Held, 
that  the  legislature  intended  the  commissioners  to  establish  a  permanent  ferry ;  and  that  an 
order  merely  directing  a  license  for  one  year  to  issue  was  void,  and  the  licensee  acquired  no 
right  to  keep  a  ferry.    Cason  v.  Stone,*  1  Or.,  89. 

§  48.  Validity  of  law.— The  approval  by  the  governor  of  a  law  as  follows:  "  I  give  the  stat- 
ute my  approval,  but  still  I  regard  the  law  in  some  respects  as  void,  because  it  transcends  the 
bounds  of  legislative  power,"  is  a  valid  approval,  and  the  statute  gives  sufficient  authority  fcr 
the  exercise  of  a  ferry  right  granted  therein.  United  States  v.  Fanning,*  1  Morr.  (Iowa), 
848. 

§  40.  Collision.— The  steamer  Sylph,  a  ferry-boat,  and  another  steamer  collided  during  a 
dense  fog.  Each  vessel  complied  with  the  regulations  and  usages  usually  observed  in  such  a 
fog ;  each  was  running  at  five  knots  an  hour ;  the  fires  on  each  were  kept  low ;  a  person  on  each 
was  assigned  to  constantly  ring  the  alarm  bells;  each  did  everything  possible  to  avoid  a  collis- 
ion as  soon  as  aware  of  the  danger.  Held,  that  the  ferry-boat  was  not  to  blame  for  the  collision 
apxrl  consequent  damage  to  the  other  vessel,  and  could  not  be  held  liable  in  damages  therefor. 
The  Sylph,  4  Blatch.,  24. 

§  50.  The  Columbus,  in  making  her  usual  trip  at  the  usual  time,  collided  with  a  steam  ferry- 
boat ;  the  ferry-boat  had  just  left  her  berth,  going  out  at  her  usual  time ;  the  vessels  did  not 
discover  each  other  sooner  on  account  of  intermediate  objects  intercepting  the  view,  and  each 
vessel,  as  soon  as  aware  of  the  other,  made  every  exertion  to  avoid  the  collision.  Held,  tliat 
the  ferry-boat  could  not  recover  damages  for  the  injuries  occasioned  by  the  collision.  The 
Columbus.  Abb.  Adm..  884. 

g  51.  In  cases  of  collision,  where  neither  party  is  to  blame,  each  pays  his  own  costs.  Ibid. 

g  52.  Liability  for  negligence. — The  steamboat  Maverick  was  plying  without  license,  con- 
trary to  law,  between  one  part  of  Boston  and  another  part  called  East  Boston,  and  ran  against 
the  warp  of  another  vessel  and  thereby  broke  the  leg  of  the  mate  of  said  vessel.  To  avoid  lia- 
bility for  the  said  injury  the  Maverick  set  up  a  usage  requiring  other  vessels  to  let  go  their 
warps  on  the  approach  of  ferry-boats.  Held,  that  the  Maverick,  being  illegally  run,  could  not 
require  other  vessels  to  conform  to  the  usage.    The  Maverick,  1  Spr.,  23. 

g  53.  Right  of  railroad  company  to  maintain  a  ferry,—  The  charter  of  a  railroad  company, 
after  locating  the  line  of  the  road  to  a  certain  point,  contained  the  following  provisions: 
"  thence  by  steamboats,  or  other  boats,  over  and  across  the  ferry,  to  East  Boston."  Held,  that 
the  railroad  company  was  not  authorized  to  maintain  a  ferry  for  all  travel  and  purposes  in  no- 
\  connected  with  the  road.    Ibid. 
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g  54.  Taxing  ferry-boats.—  The  situs  of  a  boat  is  its  homo  port,  which  depends  on  the  local- 
ity of  her  owner's  residence  and  upon  the  place  of  her  enrollment.  St.  Louis  v.  The  Ferry  Com- 
pany, U  Wall..  433. 

§  55.  The  Wiggins  Ferry  Company  is  incorporated  by  the  state  of  Illinois;  run  its  boats  be- 
tween St.  Louis  and  a  point  opposite  in  Illinois;  its  pilots  and  engineers  reside  in  Illinois,  where 
its  real  estate  is  situated ;  its  boats,  when  not  in  actual  use,  are  laid  up  by  the  Illinois  shore 
and  are  taxed  in  that  state ;  it  has  a  general  office  in  St.  Louis,  where  its  books  are  kept  and  its 
general  officers  reside;  it  pays  a  ferry  license  to  St.  Louis,  and  taxes  on  its  wharf -boat  attached 
to  the  St.  Louis  landing ;  its  boats,  by  city  ordinance,  are  not  allowed  to  remain  at  the  St. 
Louis  wharf  or  landing  more  than  ten  minutes  at  a  time.  Held,  that  the  boats  could  not  be 
taxed  by  St.  Louis  as  property  "  within  the  city."    Ibid. 

§  50.  Rights  barred  by  lapse  of  time.— In  1802  the  governor  of  Indiana,  without  express 
statutory  authority,  licensed  a  person  to  keep  a  ferry  at  a  point  where  a  right  appurtenant  to 
the  soil  existed.  The  ferry  was  established  by  the  licensee,  and  the  license  was  confirmed  by 
the  legislature  of  Indiana  some  years  later.  The  owner  of  the  appurtenant  ferry  right  never 
established  any  ferry,  but  was  chargeable  with  notice  of  the  existence  of  the  ferry  under  the 
license  and  legislative  confirmation.  He  died  in  1820,  and  in  1838  his  devisees  brought  suit, 
claiming  the  right  to  the  ferry  to  the  exclusion  of  the  right  of  the  licensee  and  his  grantees. 
Held,  that  the  right  of  the  devisees  was  barred  by  lapse  of  time  by  the  neglect  of  their  testa- 
tor and  theinseives  to  assert  it  within  a  proper  time.    Bowman  v.  Wathen,*  2  McL.,  376. 

§57.  Complainants,  non-residents  of  Indiana,  claiming  a  ferry  right  in  that  state,  bring 
their  bill  in  equity,  seeking  an  account,  and  an  injunction  against  defendants  who  have  used 
the  ferry  for  thirty-eight  years  under  a  grant  fro:n  Indiana.  The  agents  of  complainants,  hav- 
ing the  management  of  their  property  at  the  place  of  the  landing  of  the  ferry,  knew  of  com- 
plainants* claim  before  the  defendants*  ferry  was  in  operation,  and  since  that  time  had  used  tho 
ferry  as  had  other  passengers.  Held,  that  complainants  were  guilty  of  laches,  and  could  not 
maintain  their  bill;  that  without  regard  to  notice  to  complainants  through  the  knowledge  of 
their  agent,  their  negligence  had  permitted  the  defendants*  title  to  grow  into  full  maturity  by 
lapse  of  time.    Bowman  t\  Wathen,  1  How.,  189. 

§58.  Infringement  of  rights.— It  seems  that  a  state  cannot  grant  a  new  ferry  to  the  ma- 
terial prejudice  of  an  old  one  unless  public  accommodation  shall  require  it.  Bowman  v. 
Wathen,*  2  McL.,  873. 

g  51).  Though  a  ferry  right  be  exclusive,  yet  when  the  owners  thereof  or  their  assignees  de- 
stroy the  ferry  the  right  to  exclude  others  is  likewise  destroyed ;  the  fate  of  the  incident  must 
follow  that  of  the  principal.  So  where  a  bridge  company,  claiming  to  be  assignee  of  a  ferry, 
erect  their  bridge  so  as  to  destroy  the  ferry,  the  exclusive  privileges  incident  to  the  ferry  are 
also  destroyed,  and  there  being  no  grant  of  exclusive  privileges  in  the  charter  of  the  bridge 
company,  the  company  had  not  the  right  to  maintain  a  bridge  to  the  exclusion  of  others, 
Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.,  420  (Const.,  g§  2058-82). 

§  00.  Complainant  claims  an  exclusive  right  of  ferry,  as  assignee  of  the  grantee  of  the  town 
of  Oakland ;  he  seeks  to  enjoin  defendant  from  keeping  a  ferry,  which  is  alleged  to  be  an  in- 
fringement of  complainant's  right.  It  was  held  that  the  injunction  would  not  issue  on  bill 
and  affidavits,  before  the  coming  in  of  the  answer ;  that  complainant's  title  was  doubtful  and 
the  injury  complained  of  was  not  irreparable.    Minturn  v.  Larue,  McAl.,  870. 

S  <>1.  The  law  requires  that  one  applying  for  a  ferry  license  must  have  published  his  inten- 
tion to  make  quch  application  in  some  newspaper,  or  have  advertised  the  same  on  the  door  of 
the  court-house,  or  house  used  as  such,  and  in  three  of  the  most  public  places  in  the  county,  for 
four  weeks,  etc.  Plaintiff  complied  with  the  requirement  as  to  length  of  time,  and  as  to 
posting  notices  in  so  many  as  three  of  the  most  public  places  in  the  county;  he  posted  a  notice 
on  a  large  tree  near  the  house  which  was  afterwards  used  by  the  first  court  as  a  court-house; 
he  obtained  his  license  from  the  court,  in  December,  1851,  at  its  first  meeting;  his  bond  was 
approve!  in  April,  1832, —  it  could  not  have  bean  approved  sooner;  he  paid  his  license  fee  as 
soon  as  there  was  an  authorized  officer  to  receive  it  (although  he  had  run  his  ferry-boat  prior 
to  that  time),  and  before  a  valid  license  had  been  granted  to  any  other.  Held,  that  plaintiff 
could  enjoin  defendant,  who  had  obtained  no  valid  license,  from  keeping  a  ferry  at  a  place 
where  plaintiff  is  licensed  to  keep  his  ferry.    Drew  r.  Grant,*  1  Or.,  197. 

§<>2.  Laws  of  congress  for  protection  of  passengers.— The  act  of  congress  of  1838,  "To 
provide  for  the  better  security  of  the  fives  of  passengers  on  board  of  vessels  propelle J  in  whole 
or  in  part  by  steam,"  does  not  apply  to  ferry-boats,  and  they  are  not  liable  for  the  penalties 
imposed  by  said  act.    The  Steamboat  Planter,  Newb.,  202. 

§  63.  A  vessel  built  as  a  ferry-boat,  and  used  as  such  daily,  does  not  become  liable  to  the 
penalties  imposed  by  the  acts  of  congress  of  1888  and  1852,  by  being  used  for  one  day  in  trans- 
porting passengers  from  Detroit  to  Hamtramck,  when  she  on  the  same  day  made  her  regular 
trips  as  a  ferry-boat  between  Detroit  and  Windsor.    The  Steamboat  Ottawa,  Newb.,  536. 
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§  G*.  Engineers  and  pilots.—  The  act  of  congress  of  August  80,  1852,  does  not  require  en- 
gineers and  pilots  employed  on  steamers  used  as  ferry-boats  to  be  licensed.  The  Sylph,  4 
Blatch.,  24. 

8  65.  License. —  Where  a  ferry  right  had  been  granted  by  the  legislature,  and  a  law  passed 
empowering  county  tribunals  to  grant  ferry  licenses,  with  this  proviso,  however:  "That 
license  shall  not  be  granted  to  any  ferry  within  the  limits  granted  to  any  other  ferry  previ- 
ously, by  legislative  enactment,"  it  was  held  that  the  grantee  of  the  legislature  could  not  be 
subjected  to  the  penalties  imposed  for  maintaining  a  ferry  without  being  licensed  by  the 
county.    Territory  of  Kansas  t>.  Reyburn,  McCahon,  134. 

g  06*  Where  one  is  indicted  for  carrying  on  a  ferry  without  license,  the  question  as  to 
whether  he  has  forfeited  the  right  by  a  non-compliance  with  conditions  cannot  be  inquired 
into.    Quo  toarranto  is  the  proper  proceeding  for  that  purpose.    IbuL 

§  67.  Enrolling  and  licensing.—  The  act  of  congress  for  enrolling  and  licensing  ships  and 
vessels  to  be  employed  in  the  "  coasting  trade*'  does  not  apply  to  a  ferry-boat  employed  in 
crossing  a  river  within  a  state.    The  Steamboat  James  Morrison,  Newb.,  241. 

§  68.  The  grant  of  a  ferry  franchise  belongs  exclusively  to  the  state  government.  Steamers 
used  on  the  ferry  between  New  York  city  and  Elizabeth  port.  New  Jersey,  touching  at  Bergen 
Point,  New  Jersey,  and  Mariners'  Harbor.  New  York,  are  not  required  by  the  acts  of  congress 
of  1839  and  1853  to  be  licensed  and  enrolled.  The  Elizabethport  and  New  York  Ferry  Com- 
pany v.  United  States,  5  B latch.,  103. 

g  60.  A  ferry  is  but  a  continuation  of  a  road,  though  it  cross  a  navigable  river  which  is  the 
boundary  between  two  states.  A  vessel  that  merely  crosses  such  a  river  as  a  ferry-boat  can 
in  no  sense  be  said  to  be  engaged  in  any  trade.  So  it  was  held  that  the  act  of  congress  of  1838 
did  not  require  a  license  to  be  obtained  by  steamboats  employed  as  ferry-boats  crossing  the 
Mississippi  river.    Steam  Ferry-boat  Wm.  Pope,  Newb.,  256. 

g  70.  The  act  of  congress  of  1838  does  not  require  vessels  to  be  enrolled  and  licensed  that 
were  not  required  to  be  enrolled  and  licensed  before  the  passage  of  that  act.  There  is  no  law 
enacted  previous  to  the  passage  of  that  of  1838  requiring  ferry-boats  to  be  enrolled  and 
l.censed.  Steam  Ferry-boat  Wm.  Pope,  Newb.,  256;  The  Steamboat  James  Morrison,  Newb., 
211. 

g  71.  In  District  of  Columbia,— Under  the  act  of  congress  of  March  8, 1801,  the  circuit 
court  for  the  District  of  Columbia  may  in  its  discretion  grant  or  refuse  a  ferry  license  over  the 
eastern  branch  of  the  Potomac,    Young's  Case,*  2  Cr.  C.  C,  453. 
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8L  USHEBIES. 

FISHERIES. 

[See  Cokstttutiosi  axd  Laws,  £|  823-24, 2170-78.    As  to  Fishing  Laws  and  Vessels,  see  SUnxnxs  Law.] 
Summary— Right  of  fishery;  state  may  regulate  mode,  §  1. 

8  1.  Whatever  rights  of  property  exist  in  the  soil  below  low-water  mark  of  navigable  waters 
belong  to  the  state  in  trust  for  and  subject  to  the  common  right  of  taking  shell  and  floating 
fish.  The  state  may  regulate  the  mode  of  such  fishery  and  thereby  prevent  the  destruction  of 
the  fishery.  The  law  of  Maryland,  therefore,  prohibiting  the  use  of  other  instruments  than  the 
rakes  and  tongs  then  in  use  in  taking  oysters  within  the  waters  of  the  state,  and  providing 
for  the  forfeiture  of  all  boats  or  vessels  engaged  in  the  unlawful  fishing,  was  not  invalid  under 
the  constitution  of  the  United  States,  and  applied  to  vessels  enrolled  and  licensed  for  the  coast- 
ing trade  under  the  laws  of  the  United  States.    Smith  v.  State  of  Maryland,  §j  2-7. 

[Notes.—  See  gg  8-80.] 

SMITH  v.  STATE  OF  MARYLAND. 
(18  Howard,  71-76.    1855.) 

Opinion  by  Mr.  Justice  Curtis. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  tho  circuit  court  for  Anno 
Arundel  county,  in  the  state  of  Maryland,  under  the  twenty-fifth  section  of 
the  judiciary  act  of  1789.  It  appears  by  tho  record  that  the  plaintiff  in  error, 
being  a  citizen  of  tho  state  of  Pennsylvania,  was  the  owner  of  a  sloop  called 
The  Volant,  which  was  regularly  enrolled  at  the  port  of  Philadelphia,  and 
licensed  to  be  employed  in  the  coasting  trade  and  fisheries;  that  in  March, 
1853,  the  schooner  was  seized  by  the  sheriff  of  Anne  Arundel  county,  while 
engaged  in  dredging  for  oysters  in  the  Chesapeake  bay,  and  was  condemned 
to  be  forfeited  to  the  state  of  Maryland,  by  a  justice  of  the  peace  of  that 
state,  before  whom  the  proceeding  was  had;  that  on  appeal  to  the  circuit  court 
for  the  county,  being  tho  highest  court  in  which  a  decision  could  be  had,  this 
decree  of  forfeiture  was  affirmed;  and  that  the  plaintiff  in  error  insisted,  in 
the  circuit  court,  that  such  seizure  and  condemnation  were  repugnant  to  the 
constitution  of  the  United  States. 

This  vessel  being  enrolled  and  licensed,  under  the  constitution  and  laws  of 
the  United  States,  to  be  employed  in  the  coasting  frade  and  fisheries,  and 
while  so  employed  having  been  seized  and  condemned  under  a  law  of  a  state, 
the  owner  has  a  right  to  the  decision  of  this  court  upon  the  question  whether 
the  law  of  the  state,  by  virtue  of  which  condemnation  passed,  was  repugnant 
to  the  constitution  or  laws  of  the  United  States.  That  part  of  the  law  in 
question  containing  the  prohibition  and  inflicting  the  penalty,  which  appears 
to  have  been  applied  by  the  state  court  to  this  case,  is  as  follows  (1333, 
ch.  254): 

"An  act  to  prevent  the  destruction  of  oysters  in  the  waters  of  this  state. 

"Whereas,  the  destruction  of  oysters  in  the  waters  of  this  state  is  seriously 
apprehended,  from  the  destructive  instrument  used  in  taking  them,  therefore 

44  Se3.  1.  Bs  it  enacted  bj  the  general  assembly  of  Maryland,  That  it  shall  be 

unlawful  to  take  or  catch  oysters  in  any  of  the  waters  of  this  state  with  a 

scoop  or  drag,  or  any  other  instrument  than  such  tongs  and  rakes  as  are  now 

in  use,  an  I  authorized  by  law;  and  all  persons  whatever  are  hereby  forbid  tho 

use  of  such  instruments  in  taking  or  catching  oysters  in  the  waters  of  this 

state,  on  pain  of  forfeiting  to  the  state  the  boat  or  vessel  employed  for  the 

purpose,  together  with  her  papers,  furniture,  tackle  and  apparel,  and  all  things 

on  board  the  same." 
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The  question  is,  whether  this  law  of  the  state  afforded  valid  cause  for  seiz- 
ing a  licensed  and  enrolled  vessel  of  the  United  States,  and  interrupting  its 
voyage,  and  pronouncing  for  its  forfeiture.  To  have  this  effect,  we  must  find 
that  the  state  of  Maryland  had  power  to  enact  this  law.  The  purpose  of  the 
law  is,  to  protect  the  growth  of  oysters  in  the  waters  of  the  state,  by  pro- 
hibiting the  use  of  particular  instruments  in  dredging  for  them.  No  question 
was  made  in  the  court  below  whether  the  place  in  question  be  within  the  ter- 
ritory of  the  state.  The  law  is,  in  terms,  limited  to  the  waters  of  the  state. 
If  the  county  court  extended  the  operation  of  the  law  beyond  those  waters, 
that  was  a  distinct  and  substantive  ground  of  exception,  to  be  specifically 
taken  and  presented  on  the  record,  accompanied  by  all  the  necessary  facts  to 
enable  this  court  to  determine  whether  a  voyage  of  a  vessel,  licensed  and 
enrolled  for  the  coasting  trade,  had  been  interrupted  by  force  of  a  law  of  a 
state  while  on  the  high  seas,  and  out  of  the  territorial  jurisdiction  of  such  state. 

To  present  to  this  court  such  a  question  upon  a  writ  of  error  to  a  state  court, 
it  is  not  enough  that  it  might  have  been  made  in  the  court  below ;  it  must  ap- 
pear by  the  record  that  it  was  made,  and  decided  against  the  plaintiff  in  error. 
As  we  do  not  find  from  the  record  that  any  question  of  this  kind  was  raised,  we 
must  consider  that  the  acts  in  question  were  done,  and  the  seizure  made,  within 
the  waters  of  the  state;  and  that  the  law,  if  valid,  was  not  misapplied  by  the 
county  court  by  extending  its  operation,  contrary  to  its  terms,  to  waters  with- 
out the  limits  of  the  state.  What  we  have  to  consider  under  this  writ  of  error 
is,  whether  the  law  itself,  as  above  recited,  be  repugnant  to  the  constitution  or 
laws  of  the  United  States. 

§  2.  The  enrollment  and  license  of  a  vessel  for  the  coasting  trade  confer  no 
immunity  from  t/ie  operation  of  valid  stale  laws. 

It  was  argued  that  it  is  repugnant  to  that  clause  of  the  constitution  which  con- 
fers on  congress  power  to  regulate  commerce,  because  it  authorizes  the  seizure, 
detention  and  forfeiture  of  a  vessel  enrolled  and  licensed  for  the  coasting 
trade,  under  the  laws  of  the  United  States,  while  engaged  in  that  trade.  But 
such  enrollment  and  license  confer  no  immunity  from  the  operation  of  valid 
laws  of  a  state.  If  a  vessel  of  the  United  States,  engaged  in  commerce  be- 
tween two  states,  be  interrupted  therein  by  a  law  of  a  state,  the  question 
arises  whether  the  state  had  power  to  make  the  law  by  force  of  which  the 
voyage  was  interrupted.  This  question  must  be  decided,  in  each  case,  upon  its 
own  facts.  If  it  be  found,  as  in  Gibbon  v.  Ogden,  9  Wheat.,  1,  that  the  state 
had  not  power  to  make  the  law,  under  which  a  vessel  of  the  United  States  was 
prevented  from  prosecuting  its  voyage,  then  the  prevention  is  unlawful,  and 
the  proceedings  under  the  law  invalid.  But  a  state  may  make  valid  laws  for 
the  seizure  of  vessels  of  the  United  States.  Such,  among  others,  are  quaran- 
tine and  health  laws. 

§  3.  The  soil  under  navigable  water  below  low-water  mark  belongs  to  the  state. 

In  considering  whether  this  law  of  Maryland  belongs  to  one  or  the  other  of 
these  classes  of  laws,  there  are  certain  established  principles  to  be  kept  in  view, 
which  we  deem  decisive.  Whatever  soil  below  low-water  mark  is  the  sub- 
ject oF  exclusive  propriety  and  ownership  belongs  to  the  state  on  whose 
maritime  border,  and  within  whose  territory,  it  lies,  subject  to  any  lawful 
grants  of  that  soil  by  the  state,  or  the  sovereign  power  which  governed  its  ter- 
ritory before  the  declaration  of  independence.  Pollard's  Lessee  v.  Hagan,  3 
How.,  212;  Martin  v.  Waddell,  16  Pet.,  367;  Den  v.  The  Jersey  Co.,  15  How., 
426. 
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§  4.  Soil  below  low-water  mark  is  held  by  the  state  subject  to  public  rights  of 
jishery. 

But  this  soil  is  held  by  the  state,  not  only  subject  to,  but  in  some  sense  in 
trust  for,  the  enjoyment  of  certain  public  rights,  among  which  is  the  common 
liberty  of  taking  fish,  as  well  shell-fish  as  floating  fish.  Martin  v.  Waddell ; 
Den  v.  Jersey  Co.;  Corfield  v.  Coryell,  4  Wash.  R.,  376;  Fleet  v.  Hagemen,  14 
Wend.,  42 ;  Arnold  v.  Munday,  1  Ha  1st.,  1 ;  Parker  v.  Cutler  Milldam  Corporar 
tion,  2  Appleton  (Me.)  R.,  353;  Peck  v.  Lock  wood,  5  Day,  22;  Weston  et  al.  v. 
Sampson  et  al.,  8  Cush.,  347.  The  state  holds  the  propriety  of  this  soil  for  the 
conservation  of  the  public  rights  of  fishery  thereon,  and  may  regulate  the 
modes  of  that  enjoyment  so  as  to  prevent  the  destruction  of  the  fishery.  In 
other  words,  it  may  forbid  all  such  acts  as  would  render  the  public  right  less 
valuable,  or  destroy  it  altogether.  This  power  results  from  the  ownership 
of  the  soil,  from  the  legislative  jurisdiction  of  the  state  over  it,  and  from 
its  duty  to  preserve  unimpaired  those  public  uses  for  which  the  soil  is  held. 
Vattel,  b.  1,  c.  20,  s.  246;  Corfield  v.  Coryell,  4  Wash.  R.,  376.  It  has  been 
exercised  by  many  of  the  states.  See  Angell  on  Tide  Waters,  145, 156, 170, 
192-3. 

§  5.  A  state  law  preventing  the  destruction  of  oysters  within  the  waters  of  the 
state,  by  the  use  of  particular  instruments  in  taking  them,  is  constitutional. 

The  law  now  in  question  is  of  this  character.  Its  avowed,  and  unquestion- 
ably its  real,  object  is  to  prevent  the  destruction  of  oysters  within  the  waters 
of  the  state,  by  the  use  of  particular  instruments  in  taking  them.  It  does  not 
touch  the  subject  of  the  common  liberty  of  taking  oysters,  save  for  the  pur- 
pose of  guarding  it  from  injury,  to  whomsoever  it  may  belong,  and  by  whom- 
soever it  may  be  enjoj'ed.  Whether  this  liberty  belongs  exclusively  to  the 
citizens  of  the  state  of  Maryland,  or  may  lawfully  be  enjoyed  in  common  by 
all  citizens  of  the  United  States;  whether  this  public  use  may  be  restricted 
by  the  state  to  its  own  citizens,  or  a  part  of  them,  or  by  force  of  the  constitu- 
tion of  the  United  States  must  remain  common  to  all  citizens  of  the  United 
States;  whether  the  national  government,  by  a  treaty  or  act  of  congress,  can 
grant  to  foreigners  the  right  to  participate  therein;  or  what,  in  general,  are 
the  limits  of  the  trust  upon  which  the  state  holds  this  soil,  or  its  power  to  de- 
fine and  control  that  trust,  are  matters  wholly  without  the  scope  of  this  case, 
and  upon  which  we  give  no  opinion. 

§  6.  and  the  forfeiture  of  a  licensed  and  enrolled  vessel  is  not  an  interfer- 
ence with  the  regulation  of  commerce. 

So  much  of  this  law  is  as  above  cited  may  be  correctly  said  to  be  not  in  con- 
flict with,  but  in  furtherance  of,  any  and  all  public  rights  of  taking  oysters, 
whatever  they  may  be;  and  it  is  the  judgment  of  the  court,  that  it  is  within 
the  legislative  power  of  the  state  to  interrupt  the  voyage  and  inflict  the  for- 
feiture of  a  vessel  enrolled  and  licensed  under  the  laws  of  the  United  States, 
for  a  disobedience,  by  those  on  board,  of  the  commands  of  such  a  law.  To 
inflict  a  forfeiture  of  a  vessel  on  account  of  the  misconduct  of  those  on 
board  —  treating  the  thing  as  liable  to  forfeiture,  because  the  instrument  of 
the  offense  is  within  established  principles  of  legislation,  which  have  been  ap- 
plied by  most  civilized  governments.  The  Malek  Adhel,  2  How.,  233-4,  and 
cases  there  cited.  Our  opinion  is,  that  so  much  of  this  law  as  appears  by  the 
record  to  have  been  applied  to  this  case  by  the  court  below,  is  not  repugnant 
to  the  clause  in  the  constitution  of  the  United  States  which  confers  on  congress 
power  to  regulate  commerce. 
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§  7.  Admiralty  and  maritime  jurisdiction  of  United  States  does  not  exclude 
state  legislation  not  in  conflict  therewith. 

It  was  also  suggested  that  it  is  repugnant  to  the  second  section  of  the  third 
article,  which  declares  that  the  judicial  power  of  the  United  States  shall 
extend  to  all  cases  of  admiralty  and  maritime  jurisdiction.  But  we  consider 
it  to  bare  been  settled  by  this  court,  in  United  States  v.  Bevans,  3  Wheat., 
886,  that  this  clause  in  the  constitution  did  not  affect  the  jurisdiction,  nor  the 
legislative  power  of  the  states,  over  so  much  of  their  territory  as  lies  below 
high-water  mark,  save  that  they  parted  with  the  power  so  to  legislate  as  to 
conflict  with  the  admiralty  jurisdiction  or  laws  of  the  United  States.  As  this 
law  conflicts  neither  with  the  admiralty  jurisdiction  of  any  court  of  the  United 
States  conferred  by  congress,  nor  with  any  law  of  congress  whatever,  we  aro 
of  opinion  it  is  not  repugnant  to  this  clause  of  the  constitution.  The  objection 
that  the  law  in  question  contains  no  provision  for  an  oath  on  which  to  found 
the  warrant  of  arrest  of  the  vessel  cannot  be  here  maintained.  So  far  as  it 
rests  on  the  constitution  of  the  state,  the  objection  is  not  examinable  here,  un- 
der the  twenty -fifth  section  of  the  judiciary  act.  If  rested  on  that  clause  m 
the  constitution  of  the  United  States  which  prohibits  the  issuing  of  a  warrant 
but  on  probable  cause  supported  by  oath,  the  answer  is,  that  this  restrains  the 
issue  of  warrants  only  under  the  laws  of  the  United  States,  and  has  no  appli- 
cation to  state  process.  Barron  v.  Mayor,  etc.,  of  Baltimore,  7  Pet.,  243; 
Lessee  of  Livingston  v.  Moore  et  al.,  7  Pet.,  469;  Fox  v.  Ohio,  5  How.,  410. 

The  judgment  of  the  circuit  court  of  Maryland  in  and  for  Anne  Arundel 
county  is  affirmed,  with  costs. 

$  &  As  to  rights  of  fishery. —  It  is  competent  for  the  legislature  of  New  Jersey,  in  the  regu- 
lation of  fisheries  on  the  Delaware,  to  prohibit  the  exercise  of  common  law  rights  or  common 
lights  of  fisheries  thereon.    Bennett  v.  Boggs,*  1  Bald.,  60. 

§  9.  Regulation  of  mode  of  fishing.—  Under  the  act  of  New  Jersey  of  November  28, 1823, 
no  person  except  a  riparian  owner  was  entitled  to  use  a  gilling  seine  or  drift  net  in  the  Dela- 
ware.   Ibid. 

ft  19.  The  act  of  New  Jersey  of  November  28,  1822,  regulating  the  fisheries  in  the  Delaware, 
was  not  in  violation  of  the  constitution  of  the  United  States.    Ibid. 

§  11.  Rights  of  citizens  of  the  several  states.— Each  state  owns  the  fisheries  in  its  tide 
waters.  The  clause  of  the  constitution  which  provides  that  "  the  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  in  the  several  states"  does  not  inve.t  a 
citizen  of  one  state  with  any  interest  in  the  common  property  of  the  citizens  of  another  state. 
So  it  was  held  that  Virginia  could  prohibit  citizens  of  other  states  from  planting  oysters  in  the 
waters  of  the  state.  McCready  v.  Virginia,  4  Otto,  891  (Const.,  §§  821-24);  15  Alb.  L.  J.,  418. 
Contra,  Ex  parte  McCready,  1  Hughes,  606. 

£  12.  The  state  of  New  Jersey  passed  a  statute  prohibiting  non-residents  from  gathering 
oysters  "  in  any  of  the  rivers,  bays  and  waters  in  this  state,  on  board  of  any  vessel  not  wholly 
owned  by  some  person,  inhabitant  of,  or  actually  residing  in  this  state,"  under  penalty  of  fine* 
and  forfeiture  of  the  vessel,  tackle,  etc.,  and  vesting  in  state  tribunals  jurisdiction  over 
offenses  against  the  statute.  Held,  that  the  statute  was  not  repugnant  to  that  clause  of  the 
United  States  constitution  granting  to  congress  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states;  nor  to  that  clause  declaring  that  citizens  of  each  state 
ahall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  of  the  several  states;  nor  to 
that  clause  declaring  that  the  judicial  power  of  the  United  States  shall  extend  to  all  cases 
of  admiralty  and  maritime  jurisdiction.    Corfleld  v.  Coryell,  4  Wash.,  871. 

§  It.  Under  authority  of  the  laws  of  New  York  state  the  township  of  Oyster  Bay  passed  an 
ordinance  prohibiting  any  person  not  an  inhabitant  from  dragging  or  raking  oysters  within 
the  bay.    It  seems  that  the  ordinance  is  valid.    The  Sloop  Martha  Anne,  Olc.,  18. 

g  14.  Anchoring  in  fishery. — The  master  of  a  vessel,  who  in  the  usual  course  of  navigation 
eaters  a  fishery  and  anchors  for  the  purpose  of  taking  in  the  residue  of  his  cargo  and  not  with 
a  malicious  intent  to  injure  the  fishery,  and  departs  as  soon  as  wind,  weather  and  tide  permit, 
m  not  liable  for  the  damages  caused  to  the  owner  of  the  fishery.  Mason  v.  Mansfield,  4  Cr. 
C.  a,  680. 
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§15.  The  master  of  a  vessel,  who  knowingly  and  without  necessity,  or  any  reasonable  com- 
mercial purpose,  anchors  within  the  limits  of  a  fishery  so  as  to  interrupt  the  same,  or,  having 
anchored  as  aforesaid,  knowingly  and  without  necessity,  or  any  reasonable  commercial  pur- 
pose, remains  within  the  same  so  as  to  interrupt  the  fishery,  is  liable  to  the  owner  of  the 
fishery  for  the  damage  caused.    Ibid. 

§  16.  Const rncti ng  daui g.— Rivers  not  navigable  are  often  regarded  as  public  rights  and 
subject  to  legislative  control.  Riparian  owners  must  so  use  their  rights  as  not  to  interfere 
with  the  rights  of  others  above  and  below  them.  It  will  not  be  presumed  that  the  legislature 
in  granting  the  ri&ht  to  construct  a  dam  granted  away  its  right  to  prevent  the  stream  from 
beinsc  obstructed  so  that  fish  could  not  pass  up  and  down.  Holyoke  Company  t>.  Lyman, 
15  Wall.,  500  (Const.,  §§  2170-7G). 

.  §17.  Plaintiffs  in  error  were  incorporated  for  the  purpose  of  constructing  and  maintaining 
a  dam  across  a  non-navigable  river,  and  of  creating  a  water-power.  Nothing  was  said  in  the 
charter  about  building  a  fishway,  and  none  was  built.  At  the  time  of  the  incorporation  the 
statutes  of  the  state  provided  that  every  act  of  incorporation  "shall  at  all  times  be  subject  to 
amendment,  alteration  or  repeal,  at  the  pleasure  of  the  legislature."  Subsequently  the  legisla- 
ture passed  a  law  requiring  fish  ways  to  be  built  in  the  dams  on  the  rivers  in  the  state.  Plaint- 
iffs in  error  refused  to  comply  with  the  statute  on  the  ground  that  it  impaired  the  obligation 
of  their  contract  of  incorporation.    The  court  held  the  statute  valid.    Ibid. 

§  18.  The  act  of  congress  of  24th  of  May,  1828,  requires  for  mackerel  fishery  a  license,  dis- 
tinct from  that  for  cod  fishery.  Where  a  vessel  was  licensed  for  cod  fishery  and  engaged  in 
mackerel  fishery  without  license  for  the  latter,  it  was  held  that  she  might  be  libeled  and  for- 
feited under  the  act  of  congress  of  the  18th  of  February,  1793,  which  provides  for  the  forfeiture 
of  Vessels  engaged  in  any  other  trade  than  that  for  which  they  are  licensed.  United  States  tf. 
Schooner  Paryntha  Davis,  1  Cliff.,  532. 

§  19.  Rights  in  New  Jersey.—  The  exclusive  right  to  oyster  fisheries  in  navigable  waters  is 
a  part  of  the  jura  regalia.  The  Duke  of  York  acquired  the  exclusive  right  to  the  oyster  fish- 
ery in  the  Raritan  river  and  bay  in  the  state  of  New  Jersey  by  grant  of  Charles  the  Second,  but 
it  passed  to  him  as  a  royalty  incident  to  government,  and  was  held  by  him  in  the  same  manner 
and  for  the  same  purposes  as  it  was  held  by  the  crown.  The  grantees  of  the  Duke  of  York  in 
1702  surrendered  it  to  the  crown  when  they  yielded  up  "  all  the  powers,  authorities  and  priv- 
ileges of  and  concerning  the  government  of  the  province."  Those  claiming  the  fisheries  under 
the  Duke  of  York  and  his  grantees  have  no  title  as  against  the  state  of  New  Jersey  and  her 
grantees.    Martin  v.  Waddell,  10  Pet.,  367. 

.  §  20.  It  seems  that  the  oyster  beds  in  Maurice  river  cove  are  within  the  territorial  limits  of 
New  Jersey,  but  not  within  the  limits  of  the  county  of  Cumberland.  Corfield  v.  Coryell,  4 
Wash.,  871. 

g  21.  Tfssol  licensed  for  end  fishery.— It  seems  that  a  vessel  licensed  for  cod  fishery  may 
catch  mackerel  for  bait  and  provisions  without  being  liable  to  forfeiture  for  being  engaged  in 
trade  other  than  that  for  which  she  was  licensed.  United  States  v.  Schooner  Paryntha  Davis, 
1  Cliff.,  532. 

§22.  Violation  oflicense  for  end  fishery.— The  schooner  Reindeer  was  licensed  for  the 
cod  fishery ;  when  seized  by  the  United  States  officers  she  was  found  to  be  well  equipped  for 
mackerel  fishery,  though  prepared,  also,  to  catch  cod,  and  had  quite  a  large  quantity  of  mack- 
erel on  board,  and  a  small  quantity  of  cod ;  she  had  fished  every  day  for  cod  and  but  three  or 
four  days  for  mackerel,  and  had  not  abandoned  cod  fishing.  Held,  that  the  schooner  had  not 
engaged  in  a  trade  other  than  that  for  which  she  was  licensed ;  that  she  could  catch  mackerel, 
if  she  did  not  make  it  her  principal  business,  without  being  liable  to  forfeiture,  notwithstanding 
the  act  of  congress  of  1828  required  a  distinct  license  to  engage  in  the  mackerel  fishery.  United 
States  v.  Schooner  Reindeer,*  4  Law  Rep.  (N.  S. ),  235. 

§  28.  A  vessel,  licensed  for  the  fishing  trade,  found  laden  with  goods  which  are  intended  to 
be  transported,  is  engaged  in  a  trade  other  than  that  for  which  she  was  licensed,  and  may  be 
libeled  and  forfeited.    Schooner  Two  Friends,  1  Gall.,  118. 

g  24.  Share  of  fishermen.— Certain  fishermen  employed  in  cod  fishing  were  by  contract  to 
receive  a  proportion  of  the  fish  caught.  The  owners  sold  some  of  the  fish  upon  credit  to  a  man 
who  afterwards  failed,  and  in  paying  the  fishermen  deducted  from  the  share  of  each  a  propor- 
tional amount  of  the  bad  debt  caused  by  said  failure.  Held,  that  the  shares  of  the  fishermen 
must  be  computed  according  to  the  cash  value  of  the  fish  and  could  not  be  charged  with  bad 
debts.    Crowell  v.  Knight,  2  Low.,  807. 

§  25.  Properly  in  dead  whale.— On  the  23d  of  July,  one  of  the  boats  of  the  ship  TTijlfrym 
pursued  and  killed  a  whale  which  it  was  unable  to  take  to  the  ship;  having  anchored  the 
whale  and  fixed  a  staff,  with  a  red  flag  at  its  head,  to  it,  the  boat  left,  but  with  no  intention  of 
abandoning  the  whale.  On  the  same  day  the  ship  Zone  found  and  took  possession  of  the 
whale;  the  staff,  anchor  and  two  lines  were  found  on  it,  and  in  cutting  in  the  whale  and  strip- 
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pins  off  the  blubber,  irons  were  found  with  the  initials  "  H.  N.  B.,"  indicating  that  they 
belonged  to  the  Hillman  of  New  Bedford.  The  owners  of  the  Hillman  demanded  the  bone  and 
oil  of  the  whale  and  afterwards  demanded  the  proceeds  of  their  sale,  but  were  refused.  Held, 
that  when  the  whale  was  killed  and  taken  possession  of  by  the  boat  of  the  Hillman,  it  became 
the  property  of  the  owners  of  that  ship ;  that  when  the  Zone  found  it  anchored  and  with  un- 
equivocal marks  of  appropriation,  and  appropriated  it,  she  was  guilty  of  conversion,  and  her 
owners  were  liable  for  the  value  of  it  to  the  owners  of  the  Hillman.  Taber  v.  Jenny,  0  Law 
Rep.  (N.  S.),  27;  S.  C,  1  Spr.,  315. 

S  26.  Fishing:  bounty.—  Before  the  owner  of  a  vessel  shall  recover  fishing  bounty  he  shall 
produce  to  the  collector  a  certificate  mentioning  the  days  on  which  the  vessel  sailed  and  re- 
turned on  her  different  voyages.  8  Stat,  at  Large,  52.  It  seems  that  this  act  does  not  require 
the  owners  to  keep  a  log-book,  and  the  treasury  department  cannot  make  the  keeping  of  a  log- 
book a  condition  precedent  to  the  payment  of  the. bounty,  and  upon  a  certificate  as  required 
by  said  act  the  owner  is  entitled  to  the  allowance.    Noble  v.  United  States,*  Dav.,  86. 

§  27.  The  certificate,  required  by  the  act  of  congress  of  July  29,  1819,  to  be  produced  to  the 
collector  before  the  owner  of  a  vessel  is  entitled  to  fishing  bounty,  it  seems  may  be  supplied  by 
other  reliable  evidence,  if  the  master  is  unable  to  write.    Ibid, 

g  28.  The  act  of  congress  of  July  29,  1813,  provides  that  no  vessel  of  twenty  tons  or  upwards 
shall  be  entitled  to  fishing  bounty  unless  the  skipper  or  master  thereof,  before  he  proceeds  on 
a  fishing  voyage,  make  an  agreement  in  writing  or  in  print  with  every  fisherman  employed 
therein  to  the  following  effect:  4*  that  the  fish  or  the  proceeds  of  such  fishing  voyage  or  voy- 
ages, which  may  appertain  to  the  fishermen,  shall  be  divided  among  them  in  proportion  to  the 
quantities  or  number  of  said  fish  which  they  may  respectively  have  caught."  This  written  or 
printed  agreement  was  made,  but  the  master,  without  authority  from  the  owners  of  the  vessel, 
made  a  private  verbal  bargain  with  the  fishermen  for  the  purchase  by  him  of  their  shares  at  a 
fixed  rate  per  thousand  fish.  Held,  that  the  ship  was  not  entitled  to  fishing  bounty ;  that  the 
title  to  the  bounty  depends  on  the  performance  of  the  statutory  requirement.  Crowell  v. 
United  States,*  11  Law  Rep.  (N.  S.),  466. 

§  29.  A  ve3sel  engaged  in  the  fisheries  without  being  enrolled  and  licensed  is  not  entitled  to 
fishing  bounty.    United  States  v.  Bartlett,  Da  v.,  9. 

g  30.  The  non-production  of  a  shipping  paper  to  the  collector,  which  is  required  by  law  to  be 
produced  before  the  fishing  bounty  is  paid,  is  sufficient  ground  upon  which  the  United  States 
may  recover  back  the  bounty  paid.    Crowell  v.  United  States,*  11  Law  Rep.  (N.  S.),  466. 

§81.  A  vessel  having  complied  with  all  the  requirements  prescribed  by  law  for  the  pay- 
ment of*  a  fishing  bounty  was,  while  returning  to  port  laden  with  a  cargo  of  codfish,  taken 
and  destroyed  by  a  Confederate  privateer.  Held,  that  the  vessel  was  entitled  to  a  bounty 
under  the  act  of  congress  of  26th  of  May,  1834.    Fishing  Bounties,*  13  Op.  Att'y  Gen'l,  438. 

£  8£.  Void  enrollment  And  license.— The  act  of  congress  of  February  18,  1793,  requires 
that,  in  order  to  the  enrollment  of  any  ship  or  Vessel,  an  oath  or  affirmation  shall  be  taken  by 
the  owner,  declaring  certain  facts.  Where  a  vessel  was  enrolled  and  licensed  on  oath  of  the 
master,  not  the  owner,  it  was  held  that  the  enrollment  and  license  were  void  and  conferred  no 
authority  to  engage  in  the  fisheries.    United  States  v.  Bartlett,  Dflv.,  9. 

g  8ft.  Whaling  voyage. — The  stipulation,  in  the  shipping  papers  for  a  whaling  voyage,  that 
the  master  shall  have  the  right  to  ship  the  catchings  home  at  any  time  during  the  voyage,  is 
valid.    Frates  v.  Howland,  2  Low.,  86.    See  Maritime  Law. 

§  84.  Where  oil  and  bone  were  shipped  home  during  a  whaling  voyage,  it  was  held  that  the 
owners  were  not  bound  to  sell  until  the  return  of  the  vessel  or  other  termination  of  the  voy- 
age, but  might  in  good  faith  hold  on  for  a  better  market,  in  the  interest  of1  the  fishermen  as 
well  as  themselves.    Ibid. 

§  83.  The  captain  of  a  whaling  vessel  fraudulently  appropriated  a  large  amount  of  oil  to  his 
own  use.  Under  the  shipping  articles  the  mate  was  to  receive  a  certain  portion  of  the  whole 
amount  of  oil  taken.  Held,  that  the  owners  must  pay  the  mate  his  proportion,  not  only  of  the 
oil  actually  received  by  the  owners,  but  also  his  proportion  of  that  converted  by  the  captain. 
Jay  v.  Allen,  1  Spr.,  180. 

$  88.  Where  a  mate  of  a  whaling  vessel  is  to  receive,  under  the  shipping  articles,  a  propor- 
tion of  the  money  arising  from  the  sale  of  the  oil,  interest  is  allowed  in  his  favor  against  the 
owners,  after  a  sufficient  time  for  the  arrival  and  sale  of  the  oil  and  adjustment  of  the  voyage, 
and  after  demand  made.    Ibid. 
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See  Mabitddb  Law. 
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FIXTURES— FOREIGN  COURTS. 

FIXTURES. 
See  Conveyances,  IX;  Lanik 


FLORIDA, 
See  States.    Florida  Land  Titles,  see  Lakdw 


FLOYD  ACCEPTANCES. 
See  Bills  and  Notes. 


FORCIBLE  ENTRY  AND  DETAINER 
See  Land. 


FORECLOSURE. 
See  Conveyances, 


FOREIGN  ADMINISTRATORS. 

See  Estates  of  Decedents. 


FOREIGN    ATTACHMENT. 

See  Wbtts. 


FOREIGN  COIN. 
See  Money. 


FOREIGN  CORPORATIONS. 

See  Corporations. 


FOREIGN  COURTS. 

See  Courts;  Judgments. 
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QBse  CntBMB.MXit  Auras.    As  to  principles  of  International  Law,  see  Consuls;  CoasnnmoH  axd  Ljlws; 

Tbbatibs;  Wab.] 

Sttkkaby — Right  of  foreign  sovereign  to  sue  in  federal  courts,  %  1.—  British  subjects  may 

sue  in  court  of  claims,  §  2. 

£  1.  A  foreign  sovereign  in  his  sovereign  capacity  may  sue  in  the  courts  of  the  United  States, 
and  a  suit  to  which  he  is  a  party  does  not  abate  by  his  deposition.  The  Sapphire,  §§  8,  4. 
See  §7. 

§  2.  The  English  "  petition  of  right "  gives  all  persons,  aliens  as  well  as  subjects,  the  right  to 
prosecute  claims  against  the  British  government,  and  that  being  the  case,  British  subjects  are 
entitled  to  sue  the  United  States  in  the  court  of  claims.   United  States  v.  O'Keefe,  §  5.   See  §  6. 

[Notes.— See  §g  (MO.] 

THE  SAPPHIRE. 
(11  Wallace,  164-171.    1870.) 

Appeal  from  U.S.  Circuit  Court,  District  of  California. 

Statement  of  Facts. —  Libel,  by  the  Emperor  Napoleon  III.,  as  owner  of 
the  transport  Euryale,  on  account  of  a  collision  with  the  Sapphire.  There  was 
a  decree  in  favor  of  the  libelant,  which  was  affirmed  in  the  circuit  court 

§  3.  A  foreign  sovereign  or  state  may  sue  in  the  courts  of  the  United  States. 

Opinion  by  Me.  Justice  Bradley. 

The  first  question  raised  is  as  to  the  right  of  the  French  emperor  to  sue  in 
our  courts.  On  this  point  not  the  slightest  difficulty  exists.  A  foreign  sover- 
eign, as  well  as  any  other  foreign  person  who  has  a  demand  of  a  civil  nature 
against  any  person  here,  may  prosecute  it  in  our  courts.  To  deny  him  this 
privilege  would  manifest  a  want  of  comity  and  friendly  feeling.  Such  a  suit 
was  sustained  in  behalf  of  the  King  of  Spain  in  the  third  circuit  by  Justice 
Washington  and  Judge  Peters  in  1810.  King  of  Spain  v.  Oliver,  2  Wash.,  431. 
The  constitution  expressly  extends  the  judicial  power  to  controversies  between 
a  state  or  citizens  thereof,  and  foreign  states,  citizens,  or  subjects,  without  refer- 
ence to  the  subject-matter  of  the  controversy.  Our  own  government  has 
largely  availed  itself  of  the  like  privilege  to  bring  suits  in  the  English  courts 
in  cases  growing  out  of  our  late  civil  war.  Twelve  or  more  of  such  suits  are 
enumerated  in  the  brief  of  the  appellees,  brought  within  the  last  five  years  in 
the  English  law,  chancery,  and  admiralty  courts.  There  are  numerous  cases 
in  the  English  reports  in  which  suits  of  foreign  sovereigns  have  been  sustained, 
though  it  is  held  that  a  sovereign  cannot  be  forced  into  court  by  suit.  King 
of  Spain  v.  Hullett,  1  Dow  &  CL,  169;  S.  C,  1  CI.  &  Fin.,  333;  S.  C,  2  Bligh, 
Iff.  S.,  31 ;  Emperor  of  Brazil,  6  Adol.  &  Ell.,  801 ;  Queen  of  Portugal,  7  CI.  <fc 
Fin.,  466;  King  of  Spain,  4  Russ.,  225;  Emperor  of  Austria,  3  DeG.,  F.  &  J., 
174;  King  of  Greece,  6  Dow.  Pr.  Cas.,  12;  S.  C,  1  Jurist,  944;  United  States, 
Xaw  Reports,  2  Equity  Cases,  659;  Ditto,  id.,  2  Chancery  Appeals,  582;  Duke 
of  Brunswick  v.  King  of  Hanover,  6  Beav.,  1 ;  S.  C,  2  H.  of  L.  Cas.,  1 ;  De  Haber 
v.  Queen  of  Portugal,  17  Q.  B.,  169;  also  2  Phillimore's  International  Law, 
part  VI,  ch.  1 ;  1  Daniel's  Chancery  Practice,  ch.  II,  §  II. 

§  4.  The  deposition  of  a  foreign  sovereign,  a  party  to  a  suit,  does  not  abate 
the  suit 

The  next  question  is,  whether  the  suit  has  become  abated  by  the  recent  dep- 
osition of  the  Emperor  Napoleon.  We  think  it  has  not.  The  reigning  sover- 
eign represents  the  national  sovereign,  and  that  sovereignty  is  continuous  and 
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perpetual,  residing  in  the  proper  successors  of  the  sovereign  for  the  time  being. 
Napoleon  was  the  owner  of  the  Euryale,  not  as  an  individual,  but  as  sov- 
ereign of  France.  This  is  substantially  averred  in  the  libel.  On  his  deposi- 
tion the  sovereignty  does  not  change,  but  merely  the  person  or  persons  in  whom 
it  resides.  The  foreign  state  is  the  true  and  real  owner  of  its  public  vessels  of 
war.  The  reigning  emperor,  or  national  assembly,  or  other  actunl  person  or 
party  in  power,  is  but  the  agent  and  representative  of  the  national  sovereignty. 
A  change  in  such  representative  works  no  change  in  the  national  sovereignty 
or  its  rights.  The  next  successor  recognized  by  our  government  is  competent 
to  carry  on  a  suit  already  commenced  and  receive  the  fruits  of  it.  A  deed 
to  or  treaty  with  a  sovereign  as  such  inures  to  his  successors  in  the  government 
of  the  country.  If  a  substitution  of  names  is  necessary  or  proper,  it  is  a  formal 
matter,  and  can  be  made  by  the  court  under  its  general  power  to  preserve  due 
symmetry  in  its  forms  of  proceeding.  No  allegation  has  been  made  that  any 
change  in  the  real  and  substantial  ownership  of  the  Euryale  has  occurred  by 
the  recent  devolution  of  the  sovereign  power.  The  vessel  has  always  belonged 
and  still  belongs  to  the  French  nation. 

If  a  special  case  should  arise  in  which  it  could  be  shown  that  injustice  to  the 
other  party  would  ensue  frofti  a  continuance  of  the  proceedings  after  the  death 
or  deposition  of  a  sovereign,  the  court,  in  the  exercise  of  its  discretionary 
power,  would  take  such  order  as  the  exigency  might  require  to  prevent  such 
a  result. 

[Here  the  court  examined  the  merits,  and  held  that,  on  the  evidence,  both 
vessels  were  in  fault,  and  the  damages  ought  to  have  been  divided.] 

Reversed. 

UNITED  STATES  v.  O'KEEFE. 
(11  Wallace,  178-184.    1870.) 

Appeal  from  the  Court  of  Claims. 

Statement  of  Facts. —  O'Keefe,  a  British  subject,  brought  suit  against  the 
United  States  in  the  court  of  claims.  There  was  a  decision  in  favor  of  his 
claim  and  of  his  right,  although  an  alien,  to  sue  in  that  court,  and  the  United 
6tates  appealed. 

Opinion  by  Mr.  Justice  Davis. 

It  is  insisted  that  Great  Britain  does  not  accord  to  pur  citizens  the  right  to 
prosecute  claims  against  her  government  in  her  courts,  because  the  mode  of 
proceeding  in  that  country  for  the  recovery  of  claims  against  the  government 
depends  on  the  will  of  the  crown,  while  with  us  the  right  is  absolute.  It  is 
a  familiar  principle  that  all  governments  possess  an  immunity  from  suit,  and 
it  is  only  in  a  spirit  of  liberality,  and  to  promote  the  ends  of  justice,  that 
they  ever  allow  themselves  to  be  brought  into  court.  If  the  privilege  be 
granted  at  all,  necessarily  the  regulations  concerning  it  and  the  mode  of  pro- 
ceeding will  differ  as  much  as  the  governments  themselves  differ. 

§  5.  The  "petition  of  rigM y  by  English  laxo  affords  citizens  of  the  United 
States  a  right  to  prosecute  claims  against  the  British  government^  and  that  fact 
gives  British  subjects  a  right  to  sue  in  the  covrt  of  claims.    (See  Comity,  §§  6,  7.) 

In  England,  it  is  easy  to  see  that  the  method  of  redressing  injuries  to  which 
the  crown  is  a  party  would  be  different  from  the  remedy  adopted  in  this 
country  in  case  the  United  States  be  the  aggressor,  because  of  the  principle 
underlying  the  English  constitution,  that  the  king  can  do  no  wrong.    On  this 
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account,  although  it  would  not  do  to  issue  mandatory  process  against  the  sov- 
ereign, yet  the  law  being  unwilling  that  private  rights  should  be  invaded  in 
the  conduct  of  public  affairs  and  not  redressed,  has  furnished  the  subject  who 
is  thus  injured  with  a  mode  of  obtaining  redress,  which  is  consistent  with  the 
idea  of  kingly  prerogative.  The  law  allows  him  by  petition  to  inform  the 
king  of  the  nature  of  his  grievance,  and  "as  the  law  presumes  that  to  know  of 
any  injury  and  to  redress  it  are  inseparable  in  the  royal  breast,  it  then  issues, 
as  of  course,  in  the  king's  own  name,  his  orders  to  his  judges  to  do  justice  to 
the  party  aggrieved."    3  Black.  Comm.,  255. 

This  valuable  privilege,  securefi  to  the  subject  in  the  time  of  Edward  the 
First,  is  now  crystallized  in  the  common  law  of  England.  As  the  prayer  of 
the  petition  is  grantable  ex  debito  justitice^  it  is  called  a  petition  of  right,  and 
is  a  judicial  proceeding,  to  be  tried  like  suits  between  subject  and  subject.  It 
does  not  exist  by  virtue  of  any  statute,  nor  does  the  recent  legislation  in  Eng- 
land concerning  it  do  more  than  to  regulate  the  manner  of  its  exercise  and  to 
confer  on  the  petitioner  the  privilege,  not  before  granted,  of  instituting  his 
proceeding  in  any  one  of  the  superior  courts  of  common  law  or  equity  in 
Westminster. 

In  this  condition  of  the  law  regarding  the  petition  of  right,  which  is  con- 
ceded to  aliens  as  well  as  subjects,  how  can  it  be  contended  that  the  British, 
government  does  not  accord  to  citizens  of  the  United  States  the  right  to  pros- 
ecute claims  against  it  in  its  courts?  It  is  of  no  consequence  that,  theoret- 
ically speaking,  the  permission  of  the  crown  is  necessary  to  the  filing  of  the 
petition,  because  it  is  the  duty  of  the  king  to  grant  it,  and  the  right  of  the 
subject  to  demand  it.  And  we  find  that  it  is  never  refused,  except  in  very 
extraordinary  cases,  and  this  proves  nothing  against  the  existence  of  the  right. 
It  is  easy  to  see  that  cases  might  arise,  involving  political  considerations,  in 
which  it  would  be  eminently  proper  for  the  sovereign  to  withhold  his  permis- 
sion, but  congress  did  not  legislate  with  reference  to  such  a  state  of  things. 
It  would  be  a  severe  rule  of  interpretation  that  would  exclude  all  British  sub- 
jects from  the  court  of  claims,  because  in  a  few  sporadic  cases,  from  motives  of 
state  policy,  the  petition  of  right  was  denied.  And  we  cannot  impute  to  the 
legislature  an  intention  that  would  produce  such  a  result,  in  the  absence  of  an 
•  express  declaration  to  that  effect.  Evidently  congress  meant  to  confer  on  the 
British  subject  the  right  to  sue  in  the  court  of  claims  under  the  act  relating  to 
captured  and  abandoned  property,  if,  in  the  ordinary  course  of  the  adminis- 
tration of  justice  in  England,  the  law  secures  to  the  American  citizen  the  right 
to  prosecute  his  claim  against  the  government  in  its  courts.  That  the  petition 
of  right  accomplishes  this  object  cannot  admit  of  question.  If  the  mode  of 
proceeding  to  enforce  it  be  formal  and  ceremonious,  it  is  nevertheless  a  prac- 
tical and  efficient  remedy  for  the  invasion  by  the  sovereign  power  of  individ- 
ual rights.  Indeed,  it  is  not  less  practical  and  efficient  than  a  suit  in  the  court 
of  claims.  And  in  one  important  particular  the  two  proceedings  are  alike,  for 
both  end  with  the  recovery  of  the  judgments.  After  they  are  obtained,  it 
depends  in  England  on  the  parliament,  and  in  this  country  on  congress, 
whether  or  not  they  shall  be  paid. 

We  all  agree  that  O'Keefe  had  the  right  to  bring  his  action  in  the  court  of 
claims,  and  the  judgment  of  that  court  is  therefore  affirmed. 

§  C  Aliens  may  sue  In  court  of  claims.— Under  the  act  of  congress  of  July  27, 1868  (15 
Stat,  at  Large,  248),  an  alien  is  entitled  to  prosecute  claims  against  the  United  States  in  the 
court  of  claims,  where  the  government  of  which  he  is  a  subject  accords  to  the  citizens  of  the 
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United  States  the  right  to  prosecute  claims  against  such  government  in  its  courts.    Carlisle  t*. 
United  States,  16  Wall.,  147.    See  §  2. 

§  7.  Suits  in  federal  court*. —  Under  the  constitution  federal  courts  have  jurisdiction  in 
cases  where  foreign  states  are  parties.  King  of  Spain  v.  Oliver,  2  Wash.,  429;  Pet.  C.  C,  976. 
See§  1. 

$  8.  Whether  a  suit  can  he  supported  in  the  federal  courts  in  the  name  of  the  King  of  Spain, 
generally,  or  whether  a  king  who  has  not  been  acknowledged  by  the  United  States  govern- 
ment can  support  it,  are  questions  not  proper  to  be  decided  on  motion.  King  of  Spain  v. 
Oliver,  2 Wash.,  482. 

§  9.  The  existence  of  foreign  states  en n not  be  known  judicially  to  the  courts  except  by 
some  act  or  recognition  of  other  departments  of  the  government.  Cherokee  Nation  v.  State 
of  Georgia.  5  Pet.,  1 ;  United  States  v.  Palmer,  3  Wheat.,  610.    See  Courts,  §275. 

§  10.  The  act  of  1794,  chapter  50,  section  3,  inflicts  a  forfeiture  upon  the  ship  fitted  and 
armed  "  in  the  service  of  any  foreign  prince  or  state,  to  cruise  or  commit  hostilities  upon  the 
subjects,  citizens  or  property  of  another  foreign  prince  or  state  with  whom  the  United  States 
are  at  peace."  Held,  that  this  would  not  apply  to  a  vessel  fitted  out  by  an  insurgent  power 
which  had  not  been  recognized  by  the  United  States  "  as  a  foreign  prince  or  state."  Gelston 
v.  Hoyt,  3  Wheat.,  246. 

§  11.  In  a  prosecution  for  piracy,  persons  or  vessels  employed  in  the  service  of  a  self-declared 
government  must  be  permitted  to  prove  the  fact  of  such  service,  as  when  in  the  service  of  an 
acknowledged  state.  The  seal  of  such  newly-erected  government  cannot  be  allowed  to  prove 
itself,  but  may  be  proved  by  such  testimony  as  the  case  admits.  United  States  v.  Palmer,  3 
Wheat,  610;  The  Estrella,  4  Wheat.,  298. 

§  12.  Chinese  immigration.— The  sixth  section  of  the  act  of  congress  of  May  6,  1882.  relat- 
ing to  the  importation  of  Chinese  laborers,  requiring  a  certificate  from  the  Chinese  govern- 
ment for  all  Chinese,  not  laborers,  coming  to  the  United  States,  does  not  apply  to  such  Chinese 
not  laborers  as  resided  out  of  China  on  the  passage  of  the  act,  and  the  occupation  of  such  per- 
sons may  be  proved  by  parol.    Case  of  the  Chinese  Merchant,*  7  Saw.,  546. 

§  13.  The  prohibition  upon  the  master  of  a  vessel,  contained  in  the  act  of  congress  of  May  6, 
1882,  suspending  the  importation  of  Chinese  laborers  for  ten  years,  to  bring  within  the  United 
States  from  a  foreign  port  any  Chinese  laborer,  was  intended  to  prevent  the  importation  of 
such  laborers  who  there  embark  on  the  vessel,  and  does  not  apply  to  his  bringing  a  Chinese 
laborer  who  shipped  for  the  voyage  at  a  port  of  the  United  States,  in  an  American  vessel,  and 
who  was  already  on  board  of  the  vessel  when  touching  at  the  foreign  port.  While  on  board 
such  vessel,  the  laborer  is  within  the  jurisdiction  of  the  United  States,  and  does  not  lose,  by 
his  employment,  the  right  of  residence  previously  acquired  by  treaty.  Case  of  Chinese  Cabin 
Waiter,*  7  Saw.,  536;  Case  of  Chinese  Laborers,*  id.,  542.  Such  laborers  do  not  lose  their 
treaty  rights  by  a  merely  temporary  absence  from  the  vessel,  by  the  captain's  permission,  at  a 
foreign  port.    Case  of  Chinese  Laborers,*  7  Saw.,  542. 

§14.  An  unauthorized  act  of  a  minister  of  the  United  States  to  a  foreign  government  is 
null  and  void.    Meade  v.  United  States,*  9  Wall.,  691. 

§15.  Claims  against  Spain.— The  claims  assumed  by  the  United  States  to  the  amount  of 
$5,000,000,  by  the  ninth  article  of  the  treaty  of  February  22,  1819,  with  Spain,  embraced  only* 
claims  which  were  unliquidated  at  the  time,  and  which  had  been  presented  to  the  secretary  of 
state  or  to  the  minister  of  the  United  States,  and  the  commission  appointed  under  the  treaty 
had  no  jurisdiction  to  consider  an  award  by  a  Spanish  commission  against  the  Spanish  govern- 
ment on  such  a  claim,  made  after  the  treaty  was  signed  but  before  it  was  ratified.    Ibid. 

§  ltt.  The  convention  of  February  22,  1819,  with  Spain,  was  never  abandoned  by  the  United 
States,  though  not  ratified  within  six  months  as  it  was  to  have  been  by  its  terms,  and  though 
the  United  States  notified  Spain,  on  the  day  before  the  six  months  elapsed,  that  after  the  next 
day,  as  the  convention  had  not  been  ratified  by  Spain,  all  the  claims  and  pretensions  of  the 
United  States  would  stand  as  if  the  convention  had  never  been  made.  The  notification  indi- 
cated that  the  United  States  might,  under  some  circumstances,  be  induced  to  refuse  to  carry 
the  treaty  into  effect.  No  such  action  was  taken  on  the  part  of  the  United  States,  and  the 
treaty  was,  after  the  ratification  by  Spain,  re-ratified  by  the  senate  of  the  United  States.  Ibid. 

£17.  Consuls  —  Exemption  from  suit. — The  exemption  of  a  consul-general  of  a  foreign  gov- 
ernment from  being  sued  in  a  state  court  is  not  a  personal  privilege,  but  the  privilege  of  a 
foreign  sovereign ;  and  it  is  not  waived  by  the  omission  to  plead  it.  Davis  v.  Packard,  7  Pet., 
276.    See  Consuls. 

§  18.  A  tribe  of  Indians  within  the  United  States  is  not  a  "  foreign  state  "  within  the  mean- 
ing of  the  constitution,  and  cannot  sue  in  the  federal  courts.  Cherokee  Nation  v.  State  of 
Georgia,  5  Pet.,  1. 

§  10.  Jurisdiction  of  consuls  to  Pagan  countries.— The  court  cannot  take  judicial  notice 
of  the  extent  and  character  of  the  judicial  jurisdiction  which  is  vested  in  the  consuls  of  the 
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United  States  to  Pagan  and  Mohammedan  states,  because  this  jurisdiction  is  only  such  as  is 
allowed  by  the  laws  and  usages  of  the  country  to  which  the  consul  is  accredited ;  and  where 
the  exercise  of  such  jurisdiction  is  pleaded  as  a  defense  by  a  consul,  the  plea  must  set  out  the 
laws  and  usages  of  the  foreign  country  upon  which  the  jurisdiction  depends,  and  show  that 
the  case  in  question  is  embraced  in  it.    Dainese  v.  Hale,  1  Otto,  18.    See  Consuls. 

§  20.  Whether  a  revolted  colony  is  to  be  treated  as  a  sovereign  state  even  de  facto  is  a 
political  question,  and  to  be  decided  by  the  government  and  not  the  court.  The  Hornet,  2 
Abb.,  86;  Kennett  v.  Chambers,  14  How.,  88;  Clark  v.  United  States,  3  Wash.,  101.  See  §  9. 
Also  Courts,  g  2275. 

£  21.  In  determining  the  question  whether  a  tribunal  erected  by  the  insurgent  government 
of  St.  Domingo,  a  revolted  colony  of  France,  was  capable  %of  acting  as  a  prize  court,  held,  that 
the  question  of  whether  it  was  to  be  regarded  as  a  sovereignty  was  a  political  rather  than  a 
judicial  question,  and  the  courts  of  the  United  States  must  consider  the  ancient  status  as 
continuing  until  some  recognition  of  change  by  the  government  of  the  United  States  be 
known.    Rose  v.  Himely,  4  Cr.,  241 ;  United  States  v.  Palmer,  8  Wheat.,  610. 

$  22.  Foreign  laws. —  Courts  will  not  take  judicial  notice  of  those  laws  of  a  foreign  nation 
designed  only  for  the  direction  of  its  own  affairs,  and  they  must  be  proved  as  facts.  The  rule 
is  otherwise  in  a  court  of  admiralty  as  to  Jaws  on  a  subject  of  common  concern  to  all  nations 
promulgated  by  the  governing  powers  of  a  country.    Talbot  v.  Seeman,  1  Cr.,  1.    See  Evidence. 

§  28.  Laws  In  terrorem.—  A  court  will  not  presume  a  law  of  a  foreign  power  subjecting 
neutral  vessels  to  capture  and  condemnation  was  enacted  merely  in  terrorem,  and  that  it  will 
be  disregarded  by  its  judicial  authorities.    Ibid. 

§24.  Bills  d  raw  u  by  United  States  on  France. —  An  instrument  drawn  in  the  form  of  a 
bill  of  exchange  by  the  government  of  the  United  States  on  the  government  of  France  for 
money  due  under  treaty  stipulations  is  not  governed  by  the  law  merchant  and  is  not  subject 
to  protest  and  damages.  Where  the  Bank  of  the  United  States,  in  a  suit  against  it  by  the 
United  States  for  dividends  on  stock,  pleaded  as  set-off  the  damages  on  the  protest  of  such 
paper  of  which  it  was  the  original  payee  and  holder,  held,  that  such  set-off  could  not  be  sus- 
tained.   United  States  v.  Bank  of  United  States,  5  How.,  882. 

g  25.  Right  of  election  as  to  citizenship.—  Persons  born  within  the  colonies  of  North 
America  before  the  Revolution  were  natural-born  subjects  of  Great  Britain,  and  at  the  time  of 
the  declaration  of  independence,  and  afterwards  during  the  war,  had  the  right  of  election 
whether  they  would  leave  the  country  and  remain  subjects  of  Great  Britain,  or  remain  and  be- 
come citizens  of  the  United  States.    Inglis  v.  Trustees  of  Sailors'  Snug  Harbor,  8  Pet.,  99. 

§  26.  Treaty  with  Spain  as  to  privateer*. — The  second  section  of  the  fourteenth  article  of 
the  treaty  with  Spain  enforced  by  the  act  of  congress  of  June  14,  1797,  prohibited  any  citizen 
of  the  United  States  from  cruising  as  a  privateer  against  Spain  under  a  commission  from  any 
prince  or  state  with  which  Spain  might  be  at  war.    The  Bello  Corrunes,  6  Wheat.,  152. 

§  27.  British  creditors.— The  acts  of  the  state  of  Georgia  in  relation  to  debts  due  British 
creditors  did  not  amount  to  confiscation,  but  only  to  sequestration,  and  on  the  restoration  of 
peace  by  the  treaty  of  1783,  the  right  of  the  creditors  to  recover  the  debt  revived.  State  of 
Georgian.  Brailsford,*  3  Dall.,  1.    See  Citizens  and  Aliens.     ' 

§  28.  The  ninth  article  of  the  treaty  of  1794  with  Great  Britain  provided  that  British  sub- 
jects holding  lands  in  the  United  States  and  their  heirs,  so  far  as  respected  such  lands,  and  the 
remedies  incident  thereto,  should  not  be  considered  as  aliens.  The  question  whether  the  heirs- 
at-law  of  a  person  who  had  owned  land's  hi  New  York  in  1777,  and  who  had  died  in  1798,  could 
maintain  ejectment  for  such  lands,  was  held  to  depend  on  the  question  whether  their  ancestor 
had  title  to  the  lands  at  the  time  the  treaty  was  signed.     Hardens.  Fisher,*  1  Wheat.,  800. 

§  29.  By  virtue  of  the  fourth  article  of  the  treaty  of  1783  with  Great  Britain,  British  cred- 
itors were  enabled  to  collect  a  debt  contracted  to  them  before  the  war  of  the  Revolution  by  a 
citizen  of  Virginia,  notwithstanding  the  fact  that  such  debtor  had,  pursuant  to  the  act  of  Vir- 
ginia of  October  20,  1777,  paid  a  portion  of  said  debt  into  the  loan  office  of  that  state.  Ware 
v.  Hylton,  3  Dall.,  199. 

g  30.  Under  the  fourth  article  of  the  treaty  of  peace  between  Great  Britain  and  the  United 
States  of  September  2,  1782,  providing  "  that  creditors  on  either  side  shall  meet  with  no  law- 
ful impediment  to  the  recovery  of  all  bona  fide  debts  heretofore  contracted,"  a  period  before 
the  Revolution  insufficient  to  bar,  under  the  statute  of  limitations,  a  debt  due  to  a  British 
subject,  cannot  be  added  to  a  period  subsequent  to  the  treaty  to  make  a  bar.  Hopkirk  v.  Bell* 
8  Cr.,  454. 

§  31.  Under  the  treaty  of  1794  with  Great  Britain,  the  alienage  of  a  mortgagee  who  is  a 
British  subject  is  no  defense  to  a  bill  by  him  to  have  the  mortgaged  land  sold  and  subjected  to 
the  payment  of  his  debt    Hughes  *.  Edwards,  9  Wheat.,  489. 

g  32.  Titles  to  land  of  British  subjects.—  The  treaty  of  1794,  as  well  as  that  of  1783,  with 
Great  Britain,  provided  only  for  existing  titles  in  British  subjects  to  lands  in  the  United  States, 
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and  where  a  British  subject  acquired  such  lands  after  the  first  and  died  before  the  second 
treaty,  his  capacity  to  transmit  bis  estate,  and  that  of  his  heirs  to  take  it,  was  unaffected  by 
any  treaty,  and  remained  as  at  common  law.    Blight  v.  Rochester,*  7  Wheat.,  535. 

£  33.  The  sixth  article  of  the  treaty  of  1783  with  Great  Britain  protected  the  estate  of  a 
British  subject  from  forfeiture  by  escheat  by  reason  of  alienage.  Orr  v.  Hodgson,  4  Wheat., 
453. 

£  84.  The  word  "  heirs  "  in  the  ninth  article  of  the  treaty  of  1704  with  £reat  Britain,  which 
provided  '.hat  British  subjects  and  their  heirs,  so  far  as  respected  lands  in  the  United  States, 
should  be  under  no  disability  from  alienage,  applied  only  to  subjects  of  the  contracting  parties, 
and  did  not  include  persons,  otherwise  heirs,  who  were  aliens  to  both  governments.  In  case 
of  descent  cast,  the  inheritance  of  lands  belonging  to  a  British  subject  passed  to  the  next  heir 
of  heritable  blood.     Ibid. 

§  35.  The  provision  of  the  concluding  clause  of  the  fifth  article  of  the  treaty  of  peace  with 
Great  Britain  of  September  2,  1782,  "  that  all  persons  who  have  any  interest  in  confiscated 
lands,  either  by  debts,  marriage  settlements,  or  otherwise,  shall  meet  with  no  lawful  impediment 
in  the  prosecution  of  their  just  rights,"  held  to  save  the  rights  of  a  mortgagee  of  lands  confis- 
cated and  sold  by  the  state  of  Georgia  as  the  property  of  a  British  subject.  Higginson  v.  Mein, 
4Cr.,415. 

§  30.  Under  the  above  provision  of  the  treaty  it  was  held  that  where  a  life  tenant  in  posses- 
sion had  been  subjected  to  confiscation,  the  remainderman  was  entitled  to  his  estate  when  it 
should  fall  into  possession  free  from  all  liens  or  incumbrances  tor  improvements  created  by  the 
life  tenant  or  purchaser  from  the  state,  notwithstanding  a  state  statute  to  the  contrary.  Car- 
ver v.  Jackson,  4  Pet.,  1. 

§  37.  The  effect  of  the  confiscation  acts  of  Maryland  was  to  divest  the  title  of  legal  and 
equitable  projwrty  except  debts  of  British  subjects,  and  vest  the  same  in  commissioners  with- 
out office  found,  entry  or  other  act  to  be  done,  and  empowered  the  commissioners  to  appoint 
fit  persons  to  enter  and  take  possession,  for  the  purpose  of  preservation.  Smith  v.  Maryland, 
ft  CrM  280. 

§  88.  Title  to  land  in  Virginia,  vested  in  a  British  subject  during  the  Revolution,  and  defeas- 
ible because  of  the  alienage  of  the  grantee,  and  not  divested  by  any  act  of  the  legislature  after 
the  war,  held  to  be  confirmed  and  rendered  indefeasible  by  office  found  or  other  means  by  the 
treaty  with  Great  Britain  of  1794.    Craig  v.  Bradford,  8  Wheat.,  600. 

§  85).  In  ejectment  against  a  British  subject  in  possession  of  lands  in  New  York  who  was 
seized  at  the  date  of  the  treaty  of  1794,  it  is  held  that  he  lawfully  holds  the  lands  under  au- 
thority of  that  treaty.    Jackson  v.  Clarke,*  8  Wheat.,  1. 

§  40.  The  property  of  a  British  corporation,  which  was  confirmed  and  protected  by  the 
sixth  article  of  the  treaty  of  peace  of  1783  (8  Stat,  at  Large,  88),  and  the  ninth  article  of 
the  treaty  of  1794  (8  Stat,  at  Large,  123),  was  not  divested  by  the  termination  of  the  treaties  in 
war.    Treaties  fixing  rights  and  aiming  at  perpetuities  do  not  necessarily  become  extinguished 

•  a  recurrence  of  war.    Society  for  the  Propagation  of  the  Gospel  v.  New  Haven,  8  Wheat., 


FOREIGN  INSURANCE  COMPANIES. 
See  Insurance. 


FOREIGN  JUDGMENT& 
See  Judgments. 


FOREIGN  LAWS. 
See  Constitution  and  Laws,  XV;  Evidence,  XX;  Patents,  g§  1077-70. 


FOREIGN  PATENT& 

See  Patents,  p.  268. 
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FORFEITURES  —  FRANCHISE. 

FOEFEITUEES. 
See  Maritime  Law;  Penalties;  Revenue. 


FOEGED  NOTES. 
8ee  Banes,  LX;  Bills  and  Notes,  LX,  0;  Monet;  Payment. 


FOEGEET. 
See  Grimes,  HI;  XXVI,  4. 


FOEMEE  ACQUITTAL. 
See  Grimes,  XXHL  * 


FOEMEE  ADJUDICATION. 
See  Judgments.    Also  Bills  and  Notes,  IX,  8. 


FOEMS  OF  ACTION. 
See  Actions,  IV. 


FOENICATION. 
See  Chimes. 


FOETS. 
I  to  Federal  Jurisdiction,  see  Crimes. 


FOETHCOMING  BOND. 

See  Judgments;  Writs. 


FEANO. 

See  Money.* 


FEANCHISE. 

8ee  Grants  and  Franchises;  Constitution  and  Laws;  Corporations;  Ferries. 
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FRAUD  AND  FRAUDULENT  CONVEYANCES  * 

Fraud:  See  Bills  and  Notes,  IX,  5;  Contracts,  IV,  8;  Coitoyajices,  D,  V,  VI;  Equity,  I,  2;  Patksts,  p.  280. 
See,  also,  Land;  Sales. 

Fraudulent  Conveyances:  As  to  Chattel  Mortgages,  see  Conveyances,  D,  V,  VL  Assignments  for  Creditors, 
see  Debtor  and  Creditor,  p.  80.  Under  Bankrupt  Laws,  see  Debtor  and  Creditor,  p.  *£6.  Ante-nuptial 
and  Post-nuptial  Settlements,  see  Domestic  Relations,  p.  101.    Creditors'  Bills,  see  Equity,  p.  68L 

A.  FRAUD. 

B.  FBAUDULENT  C0XVEYANCE8. 

A.  FRAUD. 


L  In  General,  g§  1-198. 
II.  False  Representations,  §g  199-849. 

1.  In  General,  gg  199-280. 

2.  As  to  Credit  of  Another,  £g  231-247. 
8.  In  Sales  of  Property,  g§  248-849. 


Ill  Inadequacy  or  Failure  of  Considera- 
tion, gg  850-870. 

IV.  Relation  of  the  Parties.    Undue  In- 
fluence, gg  871-882. 
V.  Concealment,  §j5  888-404. 

VI.  Relief,  gg  405-502. 


t    I.  In  General. 

Summary— Fraud  defined,  §  1.—  Intent  to  defraud;  proof  of  other  acts,  §  2.—  What  sufficient 
to  sustain  an  action,  g  3.—  Consignment  to  insolvent  to  enable  him  to  defraud  creditors, 
§  4.—  Possession  of  property  by  one,  ownership  in  another,  §  5.—  Possession  by  consignee, 
§  6.— Fraudulent  negotiations  for  the  purchase  of  an  article  toith  a  view  to  keeping  it  out  of 
the  market,  §  7.—  Liability  for  acts  of  agent,  §§  7,  8,  11.—  Fraud  in  inducing  a  sale,  §  a — 
Relief  where  there  were  means  of  knowledge,  g  9. — Frauds  of  associates,  §  10.— Settlement 
between  debtor  and  creditor ;  parol  evidence,  §  12.— Dealing  with  ignorant  person,  §  18. — 
False  statement  in  warehouse  receipt,  §  14. 

§  1.  Fraud  in  law  is  the  commission  of  an  act  prohibited  by  the  words  or  policy  of  the  law, 
or  where  certain  acts  are  deemed  full  evidence  of  fraud  and  fraudulent  in  themselves  though 
not  so  intended.  Cases  of  reputed  ownership  do  not  come  within  this  rule.  Merrill  v.  Rinker, 
§§  15-18. 

§  2.  Actual  fraud  is  always  attended  with  an  intent  to  defraud,  and  the  intent  may  be  shown 
by  any  evidence  which  has  a  tendency  to  persuade  the  mind  of  its  existence.  Hence,  in  actions 
for  fraud,  large  latitude  is  always  given  to  the  admission  of  evidence.  If  a  motive  exists 
prompting  a  particular  line  of  conduct,  and  it  is  shown  that  in  pursuing  that  line  a  defendant 
has  deceived  and  defrauded  one  person,  it  may  be  justly  inferred  that  a  similar  conduct 
towards  another,  at  about  the  same  time,  and  in  relation  to  a  like  subject,  was  actuated  by  the 
same  spirit.  Thus,  in  an  action  against  defendants  for  fraud  in  holding  out  false  hopes  of  con- 
summating an  agreement  with  the  plaintiffs,  in  order  to  keep  the  plaintiffs1  cotton-tie  oat  of 
the  market,  and  thus  protect  the  defer. da  its9  cotton-tie  from  competition,  it  was  held  compe- 
tent to  prove  that  the  defendants  had  similar  negotiations  with  another  respecting  his  cotton- 
tie,  during  the  same  season,  and  acted  deceitfully  towards  such  other  person  in  order  to  keep 
his  cotton-tie  out  of  the  market  that  year.    Butler  v.  Watkins,  g§  19-21. 

g  8.  In  order  to  maintain  an  action  for  fraud  it  is  sufficient  to  show  that  the  defendant  was 
guilty  of  deceit,  with  a  design  to  deprive  the  plaintiff  of  some  profit  or  advantage  and  to  ac- 
quire it  for  himself,  whenever  loss  or  damage  has  resulted  from  the  deceit.    Ibid. 

§  4.  A  consignment  of  goods  to  an  insolvent  to  enable  him  to  defraud  his  creditors,  to  give 
him  a  false  credit,  or  to  hold  him  out  in  false  colors  on  the  credit  of  the  goods,  is  fraudulent 
as  to  creditors  and  third  persons,  whether  it  be  a  sale  or  a  consignment  And  if  the  goods  are 
seized  by  his  creditors,  the  consignor  cannot  maintain  an  action  of  trover  for  them  against  the 
sheriff.    Merrill  v.  Rinker,  §§  15-18. 

§  5.  Posssession  of  personal  property  by  one  person  while  the  ownership  is  in  another  is  not 
necessarily  fraudulent  or  a  badge  of  fraud.  Such  possession,  to  be  fraudulent,  must  be  incon- 
sistent with  the  nature  of  the  transaction4 and  the  dealings  between  the  parties.    Ibid. 

§  6.  If  goods  are  consigned  with  power  in  the  consignee  to  sell  at  invoice  prices,  and  the 
agreement  binds  him  to  return  the  goods  if  not  sold,  his  possession  is  necessary  and  consistent 
with  the  contract,  and  is  not  constructively  fraudulent  or  a  badge  of  fraud.    Ibid. 

•  Edited  by  Theodric  B.  Wallace,  Esq.,  of  Kansas  City,  Mo.,  under  the  supervision  of  the 
General  Editor. 
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g  7.  The  plaintiff,  an  inventor  and  patentee  of  a  cotton-tie,  sued  the  defendant,  an  English 
corporation,  and  its  managing  agent,  for  fraud,  alleging  that  the  agent,  with  intent  to  keep  the 
plaintiff's  cotton-tie  out  of  the  market  and  to  protect  a  similar  article  manufactured  and  sold 
by  the  corporation  from  competition,  fraudulently  entered  into  negotiations  for  a  purchase  from 
the  plaintiff,  and  through  drafts  of  agreements  and  continued  dickering  protracted  the  negotia- 
tion until  it  was  too  late  for  the  plaintiff  to  place  his  article  upon  the  market  for  that  year, 
when  it  was  broken  off.  Held,  that  the  lower  court  erred  in  instructing  the  jury  that  if 
the  corporation  never  gave  any  authority  to  the  agent  to  assent  to  the  proposal  or  draft 
agreement  in  their  behalf  and  in  their  name,  and  never  sanctioned  the  same  as  a  corporate  act, 
the  suit  could  not  be  maintained  against  them.    Butler  v.  Watkins,  §§  19-21. 

£  8.  Fraud  inducing  a  sale,  whether  made  by  the  vendor  or  his  agent  employed  to  make  the 
sale,  or  one  whose  acts  in  negotiating  the  sale  he  has  ratified  and  adopted,  will  make  the  trans- 
action void.     Mason  v.  Crosby,  §$  23-37. 

g  9.  Though  means  of  knowledge  and  explanation  will  usually  defeat  the  rescinding  of  a 
contract  for  mere  mistakes,  yet  it  will  not  prevent  a  recovery  for  fraud,  if  fraud  has  been 
practiced  in  important  particulars,  and  relied  on  by  the  purchasers.  Thus,  if  falsehood  has 
prevented  a  full  and  perfect  examination,  and  false  statements  In  respect  to  details  have  been 
relied  on,  the  whole  contract  is  vitiated.    Ibid. 

§  10.  A  person  will  be  affected  by  the  consequences  of  a  fraud  committed  by  others  with 
whom  he  is  associated  in  interest  and  whose  acts  he  has  adopted.    Ibid. 

§  11.  Where  a  sale  is  made  by  an  agent,  the  owners  oannot  take  the  benefit  of  his  acts  and 
negotiations  without  bearing  the  burden  of  them,  or  any  liabilities  growing  out  of  them  on  ac- 
count of  falsehoods  and  frauds  of  the  agent  accompanying  them  and  material  to  the  sale.  The 
owners  need  not  have  known  the  fraud,  to  be  charged  with  the  consequences,  if  they  undertake 
to  receive  the  benefit  of  the  contract  made  under  it.    Ibid. 

§  12.  Where  a  settlement  is  had  between  a  debtor  and  creditor,  unless  it  is  shown  that  the 
debtor  was  fraudulently  deceived  and  misled  as  to  the  contents  of  the  written  instruments, 
parol  evidence  is  altogether  inadmissible  to  show  that  the  contract  was  different  from  the  one 
reduced  to  writing.    Selden  v.  Myers,  §  28. 

§  13.  A  person  taking  a  note  and  mortgage  from  an  ignorant  and  unlettered  man  must  show, 
beyond  a  doubt,  when  the  latter  resists  a  foreclosure  on  the  ground  of  fraud  practiced  on  him, 
that  the  latter  fully  understood  the  object  and  import  of  the  instruments.    Ibid. 

i  14.  This  was  an  action  of  deceit,  the  declaration  alleging  that  the  defendant,  as  a  ware- 
houseman, had  given  to  the  plaintiff,  a  commission  merchant,  a  warehouse  receipt  stating  that 
one  A.  bad  delivered  to  him  certain  goods  for  and  irrevocably  subject  to  the  order  of  the 
plaintiff,  agreeing  to  send  them  to  the  plaintiff,  and  that  the  plaintiff  should  hold  the  same  for 
sale  on  commission,  and  hold  a  lien  thereon  not  only  for  the  subjoined  draft  but  for  all  other 
IfaiMijfriE*  incurred  for  the  consignor ;  that  the  plaintiff  accepted  and  paid  the  draft  drawn  by 
A. ;  but  that  the  statement  in  the  receipt  was  false.  Damages  were  claimed  on  the  ground  of 
the  loss  of  the  commissions  and  gains  which  would  have  accrued,  of  the  danger  of  losing  the 
money  paid  on  the  draft,  and  of  other  injuries.  On  demurrer,  it  was  held  that  damages  were 
well  claimed  on  the.  two  special  grounds  stated.    Suydam  v.  Watts,  §§  29,  80. 

[Noin.-  8ee  §g  81-198.] 

MERRILL  v.  RINKER. 
(Circuit  Court  for  Pennsylvania:  Baldwin,  528^535.    1888.) 

Statement  of  Facts. —  Viles,  being  insolvent,  received  goods  from  plaintiffs 
to  sell,  receiving  as  his  profit  all  he  could  get  above  the  prices  in  the  invoice, 
and  paying  that  amount  to  plaintiffs.  The  goods  having  been  brought  from 
New  York  into  Pennsylvania  were  seized  by  defendant,  a  sheriff,  at  the  in- 
stance of  Viles'  creditors,  and  this  suit  in  trover  was  brought  against  him. 

§  1 5.  If  goods  are  consigned  in  good  faith  for  sale  and  seized  as  the  property 
of  the  consignee,  the  owner  can  recover  for  them  in  trover. 

Charge  by  Baldwin,  J. 

Whether,  by  the  contract  between  the  plaintiffs  and  Viles,  there  was  a  sale 
or  a  special  consignment  to  the  latter,  of  the  goods  in  controversy,  depends 
mainly  on  the  intention  of  the  parties.  If  the  contract,  as  testified  by  the  wit- 
nesses, and  entered  on  the  books  of  the  plaintiffs,  contains  their  whole  agree- 
ment, as  truly  understood  and  intended  by  both  parties,  it  is  no  sale  in  law  or 
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fact;  on  the  other  hand,  if  the  real  object  was  a  sale,  under  the  cover  of  a  for- 
mal consignment,  then  it  was  a  sale  and  not  a  consignment,  however  it  may 
have  been  entered  on  the  books,  or  stated  to  the  witnesses.  This  is  a  matter 
of  fact  for  3rour  consideration.  Should  you  find  the  transaction  to  be  a  consign- 
ment, you  will  inquire  whether  it  was  fairly  and  honestly  made,  with  no  other 
object  than  has  been  stated  or  shown  in  evidence,  or  is  evident  from  its  nature; 
or  whether  it  wa^  done  to  enable  Mr.  Viles  to  defraud  his  creditors,  to  give 
him  a  false  credit,  or  hold  him  out  in  false  colors  on  the  credit  of  the  goods. 
Should  you  think  that  the  goods  were  delivered  for  either  of  such  purposes, 
it  was  fraudulent  as  to  creditors  and  third  persons,  whether  it  was  a  sale  or 
consignment,  and  your  verdict  oug-ht  to  be  for  the  defendant.  Should  you 
think  that  the  contract  was  made  fairly  and  honestly,  as  a  special  consign- 
ment, to  enable  Yiles  to  support  himself  and  family,  your  verdict  will  depend 
on  whether  it  is  fraudulent  in  law,  though  not  in  fact 

§  1 6.    What  is  fraud  in  law. 

Fraud  in  law  is  the  commission  of  an  act  prohibited  by  the  words  or  policy 
of  the  law,  or  where  certain  acts  are  deemed  full  evidence  of  fraud  and  fraud- 
ulent in  themselves,  though  not  so  intended;  cases  of  reputed  ownership  do 
not  come  within  this  rule;  they  arise  only  under  the  positive  provisions  of  a 
bankrupt  law,  by  which  a  person  in  possession,  at  the  commission  of  an  act  of 
bankruptcy,  of  goods  with  the  consent  of  the  true  owner,  is  declared  to  be  the 
reputed  owner,  and  the  goods  pass  to  bis  assignees,  in  the  same  manner  as  if 
ho  was  the  real  owner.  In  cases  not  within  the  statutes  of  bankruptcy,  there 
must  be  something  more  than  merely  reputed  ownership  in  the  person  in  pos- 
session of  goods,  to  affect  the  right  of  the  real  owner;  something  inconsistent 
with  the  nature  of  the  transaction,  the  dealings  between  the  parties,  or  some 
badge  or  evidence  of  fraud,  intended  or  tending  to  injure  others.    9  J.  R,  201. 

§17.  When  t/ie  possession  of  personal  property  by  another  than  the  true  owner 
is  fraudulent,  when  a  badge  of fraud,  and  when  not 

As  a  general  rule,  the  possession  of  personal  property  is  evidence  of  owner- 
ship; but  if,  from  the  nature  of  the  case,  possession  is  necessarily  in  one  person, 
and  the  ownership  in  another,  it  is  neither  fraudulent  in  itself,  nor  a  badge  of 
fraud ;  a  possession  for  a  special  purpose  by  a  person,  for  the  use,  by  the 
orders  or  in  the  transaction  of  the  business  of  another  in  its  usual  course,  does 
not  make  the  property  liable  to  an  execution  or  attachment  for  the  debt  of  the 
holder.  Such  a  possession  is  not  within  the  principle  of  the  statutes,  or  com- 
mon law,  for  the  suppression  of  fraud;  if  the  contract  is  fair  and  honest,  the 
possession  consistent  with  its  nature,  terms  and  intentions  of  the  parties,  then 
as  the  want  of  possession  by  the  real  owner  is  fairly  accounted  for,  his  rights 
cannot  be  affected  by  a  third  person. 

After  an  absolute  sale  of  goods,  possession  by  the  vendor  is  prima  faeie 
evidence  of  fraud,  which  must  be  rebutted;  if  the  sale  is  conditional,  the  reten- 
tion of  possession  by  the  vendor  till  the  condition  is  complied  with  is  no  evi- 
dence of  fraud.  Goods  consigned  to  a  factor,  an  agent,  or  delivered  for  a 
special  purpose,  cannot  be  taken  from  the  true  owner;  if  the.  conduct  of  the 
parties  is  consistent  with  .their  contract,  and  that  in  its  terms  is  fair  and 
honest,  no  fraud  is  imputable;  its  form  is  immaterial,  whether  it  is  in  the  shape 
of  a  consignment,  a  conditional  sale,  or  partakes  of  the  character  of  both,  ac- 
cording to  the  true  intention  of  the  parties.  Vide  9  J.  E.,  337,  338,  and  cases 
cited,  5  Serg.  &  K,  278. 

In  this  case  the  contract  was  a  special  one,  giving  Yiles  power  to  sell  at  in- 
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voice  prices,  but  binding  him  to  return  the  goods  if  not  sold;  as  between  him 
and  the  plaintiffs,  this  did  not  vest  the  property  in  him  by  the  delivery ;  he 
was  their  agent  while  the  goods  were  in  his  possession,  and  when  he  sold  them 
was  their  trustee  for  their  invoiced  price.  Before  a  sale,  the  creditors  of  Viles 
had  no  more  right  to  seize  the  goods  than  if  they  had  been  in  the  warehouse 
of  a  factor  or  commission  merchant;  from  the  nature  of  the  contract  Viles 
must  have  the  possession  and  control,  and  while  he  was  acting  pursuant  to  the 
contract  in  good  faith,  his  creditors  had  no  right  to  take  the  goods.  Any  re- 
puted ownership  from  possession,  and  selling  the  goods  as  his  own,  woulil  not 
justify  their  seizure  for  an  antecedent  debt;  though  a  person  who,  trusting  to 
the  visible  ownership,  had  given  him  a  credit,  might  set  off  his  debt  against  a 
claim  by  the  plaintiffs  for  the  goods  purchased.  7  D.  &  E.,  359,  361.  As  a 
question  of  law,  therefore,  our  opinion  is,  that  the  agreement  between  Viles 
and  the  plaintiff  was  not  fraudulent  in  itself  as  against  the  law;  you  will  de- 
cide whether  it  was  fraudulent  in  fact  or  intention;  if  you  negative  fraud,  then 
the  contract  is  valid  in  law,  either  as  a  consignment  or  a  conditional  sale. 

§  18.  If  goods  are  delivered  to  a  consignee  to  sell,  and  are  seized  to  pay  his 
debts,  t/*e  seizure  cannot  be  justified  on  the  ground  that  he  was  a  partner,  for 
partnership  assets  cannot  be  taken  for  separate  debts. 

It  has  been  contended  that  Viles  was  a  partner,  and  the  goods  liable  to 
seizure  for  his  debt;  but  even  admitting  that  the  contract  created  a  partner- 
ship, a  creditor  of  an  individual  partner  has  no  right  to  sell  the  partnership 
property;  he  can  sell  only  what  belongs  to  the  debtor  partner,  after  paying 
the  debts  due  by  the  firm,  and  his  own  debt  to  the  firm.  An  execution,  an 
attachment,  or  act  of  bankruptcy,  may  dissolve  the  partnership,  but  gives  no 
authority  to  force  a  sale  of  the  joint  stock  before  the  share  of  the  debtor  part- 
ner is  ascertained;  what  belongs  to  the  creditors  or  the  solvent  partners  of 
the  firm  cannot  be  appropriated  to  pay  the  private  debt  of  a  partner. 

It  is  objected  to  the  plaintiffs'  right  of  recovery  that  they  have  no  joint  in- 
terest in  the  goods,  or  possession  in  law  or  fact,  sufficient  to  sustain  an  action 
of  trover.  If  you  are  satisfied  that  in  point  of  fact  Minikin  had  transferred 
his  interest  in  the  partnership  effects  to  Foster,  before  the  commencement  of 
this  suit,  then  in  point  of  law  the  plaintiffs  have  a  joint  interest  in  the  goods. 
Whether  the  plaintiffs  have  such  possession  or  right  of  possession  as  will  sus- 
tain this  suit  depends  on  your  opinion  on  the  question  of  fraud  in  fact;  if  you 
think  the  contract  was  colorable,  intended  as  a  cover  for  fraudulent  purposes, 
the  action  must  fail.  But  if  you  think  the  contract  was  in  good  faith,  made 
for  the  purposes  stated,  the  conduct  of  the  parties  consistent  therewith,  with- 
out any  intention  to  defraud  third  persons,  then,  as  no  rule  of  law  or  policy 
is  violated,  the  plaintiffs  had  the  right  of  possession  against  any  person  who 
converted  the  goods  to  his  own  us 3,  while  the  contract  was  in  the  course  of 
execution,  according  to  the  true  intention  of  the  parties;  they  have  the 
legal  possession  and  may  recover  in  trover  the  value  of  the  goods  with  inter- 
est from  the  conversion.    (Verdict  for  the  plaintiffs.) 

BUTLER  v.  WATKIN& 
(13  Wallace,  456-465.    1871.) 

Error  to  U.  S.  Circuit  Court,  District  of  Louisiana. 

Statement  of  Facts. —  Butler  had  patented  a  cotton-tie  for  fastening  bales 
of  cotton.    Watkins  was  the  agent  of  a  British  company  making  and  dealing 
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in  articles  of  a  similar  character,  and  meeting  Butler  in  New  Orleans  entered 
into  a  negotiation  with  him,  apparently  for  the  purpose  of  having  Butler's  ties 
manufactured  by  Watkins'  company.  The  negotiation  was  protracted  until 
it  was  too  late  for  Butler  to  have  his  ties  made  for  sale  that  season,  and  then 
it  was  broken  off  by  Watkins  and  his  principal,  the  English  company,  which  it 
then  appeared  was  largely  interested  in  a  rival  article.  Upon  allegations 
to  this  effect,  Butler  brought  suit  against  Watkins  and  the  company,  charging 
fraud,  by  which  he  was  seriously  damaged.  There  was  judgment  for  the  de- 
fendant. 

§  1 9.  Where  a  plaintiff  asks  for  no  instruction  he  cannot  complain  in  an 
appellate  court  that  none  were  given  in  his  favor. 

Opinion  by  Mr.  Justice  Strong. 

"We  are  unable  to  discover  error  in  the  instructions  given  to  the  jury  by  the 
court  below  or  in  the  answers  made  to  the  prayers  of  the  defendants,  except 
in  a  single  particular.  What  the  court  said  may  have  been  inadequate  to  a 
full  presentation  of  the  case,  but  the  plaintiff  asked  for  no  instructions,  and  he 
cannot,  therefore,  now  be  heard  to  complain  that  full  instructions  were  not 
given.  The  bills  of  exceptions  bring  upon  the  record  only  that  which  was 
said  to  the  jury  and  to  that  alone  can  error  be  assigned. 

It  is  quite  true  that  the  suit  was  not  brought  upon  any  contract.  The 
theory  of  the  plaintiff  was  that  no  agreement  had  ever  been  made,  and  that 
the  defendants  had  never  intended  making  one,  though  all  the  while,  during 
the  negotiation,  deceptively  and  fraudulently  holding  out  to  the  plaintiff  a 
profession  of  intention  to  conclude  an  agreement,  and  that  this  was  done  with 
the  purpose  of  keeping  the  plaintiff's  u cotton-tie"  out  of  the  market.  The 
answers  to  the  defendants'  prayers,  so  far  as  they  tend  to  show  that  no  con- 
tract had  been  concluded,  were,  therefore,  favorable  rather  than  hurtful  to  the 
plaintiff's  case,  and  they  furnish  no  just  ground  for  complaint. 

§  20.  Although  a  principal  may  not  authorize  an  agent  to  make  a  contract9  he 
may,  nevertheless^  he  liable  for  the  agents  fraudulent  pretenses  to  a  contract. 

The' court,  however,  erred  in  charging  the  jury  that  if  they  believed  "  the 
corj)oration  never  gave  any  authority  to  the  defendant,  Watkins,  to  assent 
to  the  proposal  or  draft  agreement  in  their  behalf,  and  in  their  name,  and  never 
sanctioned  the  same  as  a  corporate  act,  the  suit  could  not  be  maintained 
against  them."  If  by  this  it  was  meant  that  no  suit  upon  the  contract  could 
be  maintained,  the  instruction  was  correct,  but  this  could  not  have  been  so  un- 
derstood* by  the  jury.  No  such  question  was  before  them.  It  does  not  follow, 
because  the  corporation  never  authorized  or  sanctioned  a  contract,  that  they 
may  not  be  responsible  for  such  a  fraud  as  was  alleged  in  the  petition.  We 
have  not  all  the  evidence  before  us,  but  it  does  appear  that  some  evidence  was 
given  tending  to  show  that  the  acts  and  conduct  of  the  defendants  (Watkins 
and  the  corporation)  were  deceitful  and  fraudulent,  designed  to  mislead,  and 
done  for  the  purpose  of  keeping  the  plaintiff's  cotton-tie  out  of  the  market  in 
order  that  they  might  secure  heavy  sales  of  the  Beard  tie,  in  which  they  were 
largely  interested.  If  the  evidence  did  establish  or  tended  to  establish  such  de- 
ceit and  fraud,  for  such  a  purpose,  and  if  the  plaintiff  was  injured  thereb}r,  as 
his  petition  alleged,  it  was  erroneous  to  charge  the  jury  that  the  suit  could  not 
be  maintained.  Competition  in  efforts  to  secure  the  market  is  doubtless  law- 
ful. A  manufacturer  may,  by  superior  energy  or  enterprise,  supply  all  the 
buyers  of  a  particular  article,  and  thus  leave  no  market  for  similar  articles 
manufactured   by  others.    But  he  may  not   fraudulently  or  by  deceitful 
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representations  induce  another  to  withhold  from  sale  bis  products  without 
being  answerable  for  the  injury  occasioned  by  the  fraud.  Whether  negoti- 
ations for  a  purchase  never  concluded  were  in  fact  fraudulent;  whether 
they  were  commenced  and  continued  solely  with  the  purpose  of  dishon- 
estly inducing  the  plaintiff  to  forego  offering  his  goods  until  the  market 
had  been  supplied,  and  whether  such  was  the  consequence  of  the  defendants' 
fraudulent  conduct,  were  questions  of  fact  which  should  have  been  submitted 
to  the  jury  on  the  evidence.  If  answered  affirmatively,  the  action  was  sustain- 
able. In  order  to  maintain  an  action  for  fraud  it  is  sufficient  to  show  that  the 
defendant  was  guilty  of  deceit,  with  a  design  to  deprive  the  plaintiff  of  somo 
profit  or  advantage,  and  to  acquire  it  for  himself,  whenever  loss  or  damage  has 
resulted  from  the  deceit.  This  was  well  illustrated  in  Barley  v.  Walford,  9 
Ad.  &  Ell.  (N.  S.),  197.  There  it  appeared  that  a  plaintiff,  who  was  a  dealer 
in  silk  goods,  had  been  hindered  in  his  trade  and  induced  to  refrain  from 
making  goods  with  a  certain  ornamental  design,  by  a  false  representation 
made  by  the  defendant,  and  known  by  him  to  be  false,  that  a  pattern  of  the 
goods  bad  been  registered  by  another,  and  it  was  ruled  that  an  action  would 
lie  to  recover  damages  for  the  injury,  especially  when  the  deceit  was  with  a 
Tiew  to  secure  some  unfair  advantage  to  the  defendant. 

§21.  It  is  competent,  as  evidence  of  a  fraud,  to  show  that  the  same  party  prao* 
Heed  a  like  fraud  on  another  person. 

We  think  also  the  court  erred  in  refusing  to  receive  in  evidence  the  de- 
fendants' letters  to  Wailey  in  connection  with  Wailey's  testimony.  It  was  an 
important  inquiry  in  the  case,  what  was  the  purpose  or  animus  of  the  defend- 
ants in  their  negotiations  with  the  plaintiff?  Was  it  to  mislead  him  by  hold* 
ing  out  false  hopes  of  consummating  an  arrangement  by  which  his  cotton-tie 
could  be  introduced  into  the  market,  and  was  this  in  order  to  secure  the  de- 
fendants themselves  against  competition?  Deceit  in  effecting  such  a  purpose 
lay  at  the  basis  of  the  action.  But  how  can  such  a  purpose  be  shown  when  it 
has  not  been  avowed?  Actual  fraud  is  always  attended  by  an  intent  to  de- 
fraud, and  the  intent  may  be  shown  by  any  evidence  that  has  a  tendency  to 
persuade  the  mind  of  its  existence.  Hence  in  actions  for  fraud,  large  latitude 
is  always  given  to  the  admission  of  evidence.  If  a  motive  exist  prompting  to 
a  particular  line  of  conduct,  and  it  be  shown  that  in  pursuing  that  lino  a  de- 
fendant has  deceived  and  defrauded  one  person,  it  may  justly  be  inferred  that 
similar  conduct  towards  another,  at  about  the  same  time,  and  in  relation  to  a 
like  subject,  was  actuated  by  the  same  spirit.  If,  therefore,  it  be  true  that  in 
the  spring  or  early  summer  of  1868,  the  defendants  had  similar  negotiations 
with  Wailey  respecting  his  cotton-tie,  and  conducted  towards  him  deceitfully, 
in  order  to  keep  his  tie  out  of  the  market  that  year,  the  fact  tends  to  show 
that  in  their  conduct  towards  the  plaintiff  there  was  the  same  animus,  and 
that  they  had  the  same  object  in  view.  That  the  evidence  offered  was  admis- 
sible for  that  purpose  is  abundantly  proved  by  the  authorities.  Castle  v.  13ul- 
lard,  23  How.,  172 ;  Lincoln  v.  Clafiin,  7  Wall.,  132  (§§  287-92,  infra). 

Judgment  reversed  and  a  new  trial  ordered. 

MASON  v.  CROSBY. 
(Circuit  Court  for  Maine :  1  Woodbury  &  Minot,  842-868.    1846.) 

Statkmknt  of  Facts. —  Crosby  and  Barstow  gave  to  Fifield  a  contract  for 
the  purpose  of  enabling  him  to  sell  certain  lands  of  theirs  known  as  the 
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Monroe  Gore.  Fifleld,  as  the  agent  of  Crosby  and  Barstow,  endeavored  to 
sell  the  lands,  and  in  doing  so  made  false  representations,  procured  fraudulent 
certificates,  and  by  these  means  effected  the  sales,  which  it  was  the  object  of 
this" bill  to  rescind.  The  bill  charges  that  the  defendants 'ratified  all  the  acts 
of  Fifield.  The  answers  to  the  bill  denied  the  fraud  generally.  Further  facts 
sufficient  to  elucidate  the  legal  principles  involved  appear  in  the  opinion  of 
the  court. 

Opinion  by  Woodbury,  J. 

It  is  a  matter  of  regret  that  the  bills  in  this  case,  both  the  original  and  tho 
supplemental,  are  not  drawn  with  more  precision.  Several  important  matters 
are  alleged  only  indirectly,  and  it  is  unusual  that  so  many  others,  introduced 
with  directness  enough,  are  not  even  attempted  to  be  proved.  In  the  answers, 
also,  some  things  are  alleged  which  are  not  responsive  to  the  bill,  and  much 
difficulty  is  caused  in  settling  first  what  is  duly  set  out  in  both,  and  next,  what 
is  properly  proved  of  that  which  is  duly  set  out. 

§  22.  A  sale  will  not  he  rescinded  on  the  ground  of  m.istalce  alone,  where  there 
was  ample  opportunity  to  examine  the  land.  Examination  will  not  prevent  a  rescis- 
sion where  there  is  fraud. 

But  from  the  whole  it  is  undoubted  that  the  plaintiffs  intend  to  claim  relief 
on  account  of  a  fraud  in  the  sale  of  the  land  in  controversy,  and  not  on 
account  of  a  gross  mistake.  Whether,  when  fraud  alone  is  averred  and  a 
mistake  alone  is  proved,  a  recovery  can  be  had  on  the  latter  ground  —  tho 
allegations  of  fraud  being  considered  broad  enough  to  include  a  mistake  — 
need  not  be  here  considered.  See  on  this,  Smith  v.  Babcock,  October  Term, 
1846,  Mass.  Dist.  (see  §§  309-17,  infra).  Because,  if  there  is  not  proved  somo 
falsehood  or  fraud,  material  in  this  transaction,  it  is  doubtful  whether  tho 
plaintiffs  could  recover  for  a  mistake  alone,  when  they  had  so  ample  an 
opportunity  to  examine  the  land  before  the  purchase,  and  undertook  to  make 
the  examination,  and  expressed  themselves  satisfied  with  the  result.  On  this, 
the  case  of  Warner  v.  Daniels,  1  Woodb.  &  M.,  90  (  §§  277-86,  infra),  may  be 
regarded  as  decisive,  and  may  be  referred  to  for  the  precedents  in  support  of 
that  view.  It  was  settled  there,  that  though  means  of  knowledge  and  expla- 
nation will  usually  defeat  a  rescinding  of  a  contract  for  mere  mistakes,  yet  it 
will  not  prevent  a  recovery  for  fraud,  if  that  was  practiced  in  important 
particulars,  relied  on  by  the  purchasers. 

If  the  falsehood  rendered  the  examination  less  perfect  and  full,  or  made  the 
statements  of  the  party  to  be  in  part  confided  in,  as  in  respect  to  details,  ex- 
tending personal  inquiry  only  to  general  matters  and  general  appearances,  tho 
falsehood  vitiates  the  whole.  See  cases  cited  in  Smith  v.  Babcock,  and  Tuthil 
v.  Noble,  Mass.,  Oct.  T.  1846.  Thus  if  a  vendor  affirm  the  rent  to  be  more 
than  it  is,  it  is  a  fraud  for  which  he  is  liable;  as  that  lies  more  within  his 
private  knowledge,  even  if  the  vendee  made  some  further  inquiries.  Eisnev  v. 
Selly,  1  Salk.,  211 ;  Pasley  v.  Freeman,  3  D.  &  E.,  51 ;  2  Esp.  Ca.,  572.  Other- 
wise, if  it  was  not  so,  and  the  truth  could  easily  be  ascertained.  Harvey  v. 
Young,  Yelv.,  21;  Leakins  v.  Clissil,  1  Sid.,  140. 

§  *23.  Parties  to  a  contract  whose  fraud  will  vitiate  a  sale.  Character  of  the 
fraud  which  will  have  this  effect. 

The  next  question  then  is,  whether  falsehood  or  fraud  were  practiced  in 
leading  the  plaintiffs  to  purchase  the  land  of  the  respondents  at  the  high  price 
given.  IH  they  were,  the  sale  was  void,  provided  they  were  practiced  by 
either  of  the  respondents,  or  by  any  person  whom  they  previously  employed 
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as  an  agent  to  make  the  sale,  or  whose  acts  in  negotiating  the  sale  they  rati- 
fied or  adopted  afterwards.  They  would  be  thus  liable,  if  the  plaintiffs  relied 
mainly  on  the  statements  thus  falsely  made  to  them,  though  some  examination 
of  the  premises  and  timber  may  have  been  attempted  by  them,  but  carried  on 
slightly,  or  imperfectly,  or  erroneously,  in  consaquence  of  such  reliance  on  what 
was  false.  See  Warner  v.  Daniels,  1  Woodb.  &  M.,  90;  Harding  v.  Kandall, 
15  Me.,  332;  2Hayw.,  2±0;  Lit.  Sel.  Cas.,  218;  14  Ves.,  7,  289;  3  Cow.,  537;  2 
Ves.  Jun.,  628. 

Nor  is  it  material,  in  this  case,  whether  or  not  either  of  the  respondents  or 
their  agents  knew  to  be  false  what  was  stated  by  any  of  them,  provided  ho 
did  state  what  was  not  true,  and  it  was  to  a  material  point  and  was  relied  on. 
A  vendor,  in  cases  like  this,  is  not  in  his  own  person  or  by  another  to  throw  fire- 
brands, and  say  he  is  in  sport,  or  make  material  statements  which  are  untrue, 
and  excuse  himself  by  his  own  ignorance.  In  relation  to  the  evidence  of  fraud 
hero,  it  is  not  of  that  plenary  character  which  is  found  in  some  of  the  cases 
that  occurred  in  the  speculating  era  of  1835.  Nor  is  it  brought  home  so  clearly 
to  one  of  the  defendants,  Crosby.  So  far  as  affecting  him,  it  is  rather  as  a 
fraud  in  law  and  an  avoidance  of  the  contract  in  respect  to  him  in  consequence 
of  fraud  committed  by  others,  with  whom  he  was  associated  in  interest,  and 
whose  acts  in  making  the  sale  he  adopted,  and  hence  fe  bound  by  their  mis- 
conduct in  respect  to  the  sale,  rather  than  from  any  personal  behavior  of  his 
own,  which  is  proved  to  be  either  dishonest  or  dishonorable. 

What  then,  in  the  first  place,  are  the  leading  facts  proved,  from  which  to 
infer  fraud?  The  great  general  fact,  which  is  shown  by  full  testimony,  is, 
that  the  Mun roe  Gore,  in  April,  1S35,  cost  the  respondents  only  £2.25  per 
acre;  and  that  this  was  $2  per  acre  more  than  it  cost  Munroe  only  five  years 
previous,  with  timber  on  it  then,  which  had  since  been  sold  by  him  for  a  sum 
equal  to  all  the  original  cost.  The  next  fact  of  this  character  so  proved  is,  that  in 
only  four  months  after  this  purchase,  without  making  any  improvements,  the 
complainants  were  by  some  means  induced  to  give  $8  per  acre  for  this  same 
land,  a  price  nearly  fourfold  what  it  had  cost;  and  the  respondents  received 
of  it  themselves,  in  money  and  notes,  $6  per  acre,  being  a  net  gain  in  those 
few  months  of  near  three  hundred  per  cent. 

Another  of  these  facts  so  proved  is,  that  from  1S30  to  1835  this  tract  of  land 
had  been  cut  over  by  permission  of  the  true  owner,  and  all  the  timber  which 
the  licensee  deemed  worth  cutting  removed;  and  that  when  this  sale  was 
made,  which  was  effected  chiefly  on  account  of  timber  on  the  land,  nothing  in 
fact  remained  there,  except  from  a  half  to  one  and  a  half  thousand  feet  to  the 
acre.  It  will  at  once  strike  every  observer  of  these  general  data,  that  thero 
must  have  been  some  extraordinary  mistake  existing,  or  some  extraordinary 
deception  practiced,  in  order  to  enable  the  respondents  to  sell  land  thus  stripped 
of  timber,  to  purchasers  on  account  of  the  timber,  and  at  such  an  extraordi- 
nary advance,  within  so  short  a  period,  on  even  the  high  price  which  the 
respondents  had  given. 

The  times  then  were,  to  be  sure,  unusual  and  almost  insane.  But,  had  the 
-whole  truth  been  known  to  the  respondents,  madness  must  have  "  ruled  the 
hour,"  or  they  could  not  have  given  $8  per  acre  for  land  on  account  of  tim- 
ber, when  only  a  half  to  one  and  a  half  thousand  feet  of  pine  existed  to  the 
acre,  and  that,  as  will  soon  be  seen,  could  not  then  easily  be  got  to  market, 
nor  much  value  be  then  attached  to  any  spruce  or  cedar  timber  thus  situated. 

The  next  inquiry  would  naturally  be,  who  could  have  any  interest  in  mislead- 
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ing  the  plaintiffs  to  give  so  excessive  a  price,  except  the  owners,  who  were  to 
receive,  or  some  agent  or  trustee  in  connection  with  them  who  was  to  receive, 
a  portion  of  the  consideration  for  his  services  in  effecting  such  a  sale?  Ac- 
cordingly the  position  taken  by  the  plaintiffs  is  that  the  contract  of  sale, 
the  price,  and  all  the  preliminary  negotiations  for  the  sale,  were  made  with 
Nathaniel  Fifield,  who  had  a  bond  for  the  land  from  some  of  the  parties  in 
interest. 

The  form  of  this  bond  is  not  very  distinctly  proved,  though  its  existence 
is  by  the  evidence  and  circumstances  satisfactorily  shown.  It  is  highly  proba- 
ble that  the  bond  on  its  face  either  allowed  Fifield  to  have  the  land  on  paying 
$6  per  acre  if  taken  before  a  specified  time,  and  which  in  that  form  was  con- 
sidered on  this  subject,  in  1835,  as  constituting  him  an  agent  to  sell  at  that 
price,  and  assumed  this  form  in.  order  that  his  statements  as  an  apparent 
owner  should  have  more  weight  than  if  he  was  an  apparent  agent  merely. 
Or  the  bond  on  its  face  authorized  him  to  sell  for  the  owners  at  that  price,  he 
retaining  for  his  services  all  he  sold  it  for  beyond  that  price.  It  is  of  little 
consequence  which  was  the  form,  if  it  was  in  either.  The  evidence  in  sup- 
port of  its  existence  and  tenor  is  not  so  distinct  as  it  might  be  expected  if 
Fifield  had  not  been  dead,  and  hence  he  could  not  state  the  facts  as  a  witness, 
or,  if  made  a  party,  disclose  them  in  his  answer  to  proper  interrogatories  in 
the  bill. 

But  I  see  m>  reason,  except  perhaps  the  subordinate  interest  of  Bo^ynton 
and  Porter, .who  are  supposed  to  have  given  the  bond,  why  their  testimony 
should  not  have  been  taken  by  the  plaintiffs  to  prove  the  particulars,  or  at 
least  been  offered  by  the  respondents  to  rebut  what  is  set  up  on  that  subject, 
if  it  could  be  rebutted.  As  the  evidence  now  is,  however,  in  respect  to  the 
existence  and  terms  of  the  bond,  one  of  the  respondents,  Barstow,  admits  in 
his  answer,  that  before  the  sale  he  heard  that  two  of  the  owners  in  interest* 
viz.,  Boynton  and  Porter,  had  given  a  bond  to  Fifield  to  enable  him  to  sell. 
He  admitted  it  also  to  Ware,  and  again  in  a  letter,  April  5,  1837,  he  states, 
44  We  then  told  two  of  our  company  they  had  better  put  the  land  into  the 
market  at  §6  per  acre."  He  further  states  in  that  letter  that  a  bond  was 
given  to  Fifield  by  Boynton  and  Porter,  that  Fifield  sold  the  land  to  the 
plaintiffs,  and  then  introduced  them  to  him,  and  a  deed  was  given  to  them. 
And  Jones  understood  from  Barstow  that  Fifield  said  in  behalf  of  all  the 
owners  to  Bullard,  "that  the  land  had  been  bonded  to  Fifield  to  enable  him 
to  sl»11  it  for  Crosby  and  Barstow." 

This  evidence  looks  much  like  the  giving  of  the  bond  to  Fifield  of  the 
character  named,  and  by  arrangement  of  all,  and  like  a  subsequent  execution 
of  his  contract,  with  full  knowledge  that  Fifield  had  made  it  for  them.  Tho 
statements  of  one  of  a  company  so  situated  bind  all.  Van  Reirasdyk  v. 
Kane,  1  Gall.,  630;  18  Wend.,  354;  2  Hill,  Ch.,  100.  In  their  answers,*  like- 
wise, both  of  the  respondents  concede  that  they  had  stated  verbally,  "any 
person  should  have  a  deed  of  the  land  who  would  give  "  therefor  $6  per  acre. 
Barstow  in  his  answer  says  ho  gave  Boynton  verbally  the  refusal  of  all  his 
interest  at  that  price,  and  supposes  Fifield  acted  under  a  belief  they  would 
sell  at  that  rate,  and  Fifield  receive  all  he  got  over  S6  per  acre. 

It  is  to  be  remembered,  in  connection  with  this,  that  Boynton  is  the  son-in- 
law  of  D.  Barstow,  and  that  the  latter  admits  further  in  h  s  answer  that  tho 
plaintiffs  were  introduced  to  him  bafore  the  sale  was  completed  by  Fifield,  as 
being  the  persons  who  wished  to  purchase  the  land;  that  Fifield  informed  him 
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they  had  been  to  Bangor  to  examine  the  land,  and  that  he  understood  from 
some  quarter,  Fifield  was  to  have  any  sum  he  could  get  per  acre  beyond  the  $6 
paid  over  to  the  respondents.  He  admits,  also,  that  Fifield  paid  him  for  going 
to  Boston,  and  he  said  to  Bullard  that  he  came  there  to  close  the  delivery  of  the 
deed  and  the  giving  of  the  notes  and  payment  of  the  money,  or,  in  other  words, 
"for  the  purpose  of  completing  the  bargain  for  the  purchase,  as  it  had  been 
agreed  upon  by  the  said  Fifield."  And  it  is  stated  in  several  of  Barstow's  own 
letters,  offered  in  evidence,  that  the  plaintiffs  bought  the  land  of  Fifield  and 
not  of  the  respondents;  and  it  was  on  that  ground,  chiefly,  for  some  time  Bar- 
stow  hesitated  to  make  any  compromise  with  the  plaintiffs. 

So  he  stated  also  to  Ware.  The  testimony  is  explicit  from  several  witnesses 
that  Fifield  in  fact  made  the  negotiations  for  the  sale,  arranged  the  terms,  fixed 
the  price,  and  probably  received  the  two  dollars  per  acre  over  the  six,  which 
the  plaintiffs  agreed  to  give.  After  all  this,  it  is  hardly  permissible  to  deny 
that  he  acted  prominently  in  the  transaction ;  that  his  acts,  so  far  as  regards 
the  sale  at  $6  per  acre,  were  adopted  or  carried  into  effect  by  the  respondents; 
that  being  thus  perfected  by  them  and  not  him,  he  never  having  obtained  the 
title  himself,  nor  conveyed  it  to  the  plaintiffs,  all  he  did  must  be  regarded  in 
the  light  of  an  agent,  and  not  of  a  principal;  that  his  conduct  for  the  owners 
was  not  only  thus  ratified,  but  had  the  previous  express  assent  of  two  of  those 
interested  in  the  premises,  and  the  subsequent  knowledge  of  his  participation, 
having  the  refusal  and  a  bond,  without  disapprobation,  by  Barstow,  one  of 
the  respondents  and  the  acting  owner,  and  the  general  assent  of  the  other, 
Crosby,  to  a  sale  to  anybody  who  would  give  §6  per  acre.  He  left  the  details 
of  the  business  to  be  arranged  by  the  others  interested,  on  account  of  the  press- 
tire  of  his  own  individual  concerns. 

§  24.  A  rule  as  to  the  false  representations  of  an  agent  authorizing  a  rescis- 
sion of  the  sale  and  binding  the  principal. 

Under  these  circumstances  it  has  been  settled  in  the  case  of  Doggett  v.  Em- 
erson, 3  Story,  700  (§§  293-97,  infra),  that  the  owners  cannot  take  the  benefit 
of  acts  or  negotiations  like  those  of  Fifield,  without  bearing  the  burthen  of 
them,  or  any  liabilities  growing  out  of  them,  on  account  of  any  falsehoods  or 
frauds  of  his  that  accompanied  them  and  were  material  to  the  sale.  12  Mod., 
490;  1  Bos.  &  Pull.,  400;  Story  on  Agency,  455;  1  D.  &  E.;  710;  10  Mass., 
327;  1  Bailey,  Eq.,  343.  It  has  also  been  settled,  in  the  first  named  case,  that 
this  agency,  independent  of  the  circumstances  which  exist  here  and  did  not  there, 
of  an  agency  created,  or  known  or  recognized  by  some  of  the  owners  themselves, 
as  by  Barstow,  one  of  these  respondents,  holding  with  the  other  all  the  legal 
title,  is  to  be  inferred  in  law,  with  all  its  consequences  and  adjuncts,  civiliterf 
if  the  owners  choose  to  carry  into  effect  the  contract  made  by  and  under  it. 
It  is  a  subsequent  ratification  of  it.  Clark  v.  Van  Reimsdyk,  9  Cranch,  153; 
7  id.,  299;  Long  v.  Colburn,  11  Mass.,  98;  Cushman  v.  Loker,  2  id.,  10G;  AVard 
«.  Evans,  2  Salk.,  442;  1  Met.,  050;  1  Dess.,  461,  470.  See,  also,  1  Story  >  172; 
15  Wend.,  114;  4  D.  &  E.,  39,  41,  177;  2  Story,  4S8;  3  Hill,  552. 

So  it  is  settled  there,  that  the  owners  need  not  have  known  the  falsity  or 
fraud  in  order  to  be  charged  with  its  civil  consequences,  if  they  undertake  to 
receive  the  benefit  of  the  contract  made  under  it.  This  is  not  a  new  doctrine 
as  some  seem  to  suppose.  In  Doe  v.  Martin,  4  D.  &  E.,  (j09  Lord  Kenvon  ob- 
serves, "  But  it  is  said  that  the  transaction,  as  far  as  Martin  was  concerned, 
was  fair  and  honorable,  and  that  the  fraud  only  consists  in  the  misapplication 
of  the  purchase  money ;  but  without  imputing  any  fraud  to  Martin,  and,  indeed,. 
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it  is  negatived  by  the  verdict,  the  maxim,  that  the  principal  is  civilly  respon- 
sible for  the  acts  of  his  agent,  universally  prevails  both  in  courts  of  law  and 
equity." 

But  in  addition  to  that  principle  for  charging  the  respondents  here,  it  is  proved 
by  two  witnesses,  that  one  of  them,  Barstow,  and  the  one  who  seems  to  havo 
been  the  active  person  in  transacting  the  business,  made,  before  the  sale  was 
completed,  like  representations  with  Fifield  himself  as  to  the  certificates  about 
the  timber  and  the  quantity  of  it,  and  that  another  equitable  owner,  Boynton, 
probably  furnished  those  very  certificates,  which  are  charged  in  the  bill  to 
have  been  so  untrue  and  deceitful.  Besides  this,  three,  if  not  more,  of  the 
owners,  were  conusant  to  Fifleld's  acting  as  agent  for  the  whole,  and  did  not 
forbid  him  to  go  on,  but  rather  acquiesced  in  the  bargain  he  had  made,  and 
thus  gave  him  credit  and  standing.  See  on  this,  Pickard  v.  Sears,  6  Adolphus 
&  Ellis,  469. 

More  in  illustration  need  not  be  now  detailed  after  the  numerous  decisions  ia 
this  court  on  questions  resembling  these.  No  progress  can  ever  be  made  in  dis- 
posing of  cases  of  this  character,  unless  we  regard  the  decisions  already  made 
in  this  circuit  on  similar  questions  as  binding  till  reversed  by  the  supreme 
'Court,  or  overturned  by  this  court  itself  on  a  clear  conviction  of  their  error. 
Neither  of  these  having  yet  happened  as  to  what  has  been  adjudged  in  Dog- 
jgett  v.  Emerson,  "Warner  v.  Daniels,  and  several  others,  they  are  to  be  re- 
garded as  landmarks  for  the  future,  and  it  is  considered  not  necessary  on  this 
occasion  further  to  explain  or  to  go  behind  them. 

Next,  in  what  did  the  falsity  consist?  In  what  particulars  is  the  evidence 
«s  to  falsity  or  fraud  in  material  parts  of  this  transaction,  committed  cither  by 
Fifield  or  any  of  the  owners  personally?  It  is  sworn  to  by  two  or  three  wit- 
nesses, that  Fifield  represented  the  certificates  to  be  true  and  trustworthy, 
which  stated  the  pine  timber  to  be  six  thousand  feet  per  acre,  when  in  fact  it 
did  not  exceed  from  a  half  to  one  and  a  half  thousand,  and  that,  "small, 
scattered  and  rotten."  One  of  the  certifiers  further  stated  that  he  had  u  re- 
cently "  explored  the  land  to  ascertain  the  quantity,  when  in  fact  he  had  not 
been  on  it  for  several  years,  and  then  all  which  possessed  any  value  was  in 
progress  of  being  out  off,  and  when  in  fact  the  other  certifier  had  not  ex- 
amined at  all  over  half  the  land. 

Both  the  certificates,  also,  instead  of  being  trustworthy  in  other  respects, 
had  been  procured  by  Darling  under  a  promise  from  Smith,  who  held  a  bond 
of  the  land  at  §1  per  acre,  that  he  should  have  one  quarter  part  qjF  the  inter- 
est in  the  bond  if  he  would  assist  him  in  selling  it.  Darling  is  also  one  of  the 
certifiers  to  Sawyer's  character,  as  if  disinterested,  when  in  fact  he  was  secretly 
interested  in  the  sale  of  the  land  to  the  extent  of  one-fourth,  and  is  proved  to 
have  been  afterwards  paid  one-fourth  of  all  the  increased  price  thus  obtained. 

It  further  appears  that  these  certificates  were  sent  by  Darling  to  Smith,  in 
April,  1835,  and  that  he,  Smith,  sent  them  to  Boynton,  one  of  the  owners  at 
the  time  of  this  sale,  and  the  son-in-law  to  Barstow.  The  latter  admits  he  saw 
them  in  Boynton's  possession,  who  being  part  owner  by  subcontract,  and  the 
one  who  gave  the  bond  to  Fifield,  doubtless  delivered  these  certificates  to  him 
with  the  bond.  They  had  been  so  effective  as  to  help  Smith  sell  the  Gore  at 
$2.25  per  acre,  for  which  he  gave  only  $1,  and  enabled  Boynton  and  his  as- 
sociates to  sell  for  $8  in  gross,  or  $6  net,  what  had  cost  them  only  about  one- 
third  of  the  last  sum. 

It  was  furthermore  shown  that  Fifield  himself  had  represented  to  different 
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witnesses  the  pino  timber.to  be  eight,  ten  and  twelve  thousand  feet  per  acre, 
being  willing  to  guaranty  ten,  and  the  facilities  for  getting  the  timber  off 
as  good,  and  so  good  that  it  could  be  run  twice  a  year  to  market,  which  would 
greatly  increase  its  value,  and  especially  impart  all  the  value  which  the  spruce 
possessed.  When  in  fact  it  is  now  proved  to  have  required  usually  two  years 
then  to  get  the  timber  to  market,  and  so  continued,  till  some  improvements 
were  since  made  in  the  stream  at  a  considerable  expense. 

It  was  next  shown  specially  that  Barstow,  one  of  the  respondents,  in  person 
confirmed  most  of  these  statements,  and  urged  the  truth  of  these  certificates 
on  the  plaintiffs,  as  a  reason  for  completing  the  sale.  He  told  Jones  that  the 
quantity  of  timber  was  double  what  the  certificates  stated,  according  to  his  be- 
lief; and  the  stream  of  water  good  to  run  the  timber  to  market  twice  a  year. 
Bui  lard  testifies  to  similar  statements  of  Barstow.  What  is  the  result  of  all 
this?  It  is  summed  up  truthfully  by  Barstow,  in  October,  1836,  in  his  letter 
to  Mason,  in  these  words:  "  We  all  now  believe  that  you  have  been  basely 
imposed  upon  in  the  purchase  of  the  Munroe  Gore." 

§  25.  The  omission  of  a  person  wlw  ought  to  he  made  a  defendant  cannot  le 
taken  advantage  of  except  hj  plea  in  abatement. 

But  other  objections  have  been  urged  to  a  recovery  here,  because  other  per- 
sons interested  in  the  land  beside  the  respondents  have  not  been  made  parties. 
It  is  to  be  remembered,  however,  that  the  respondents  alone  bought  the  land 
cf  Munroe,  and  that  the  title  was  vested  in  them  alone  by  the  deed,  and  by 
them  alone  conveyed  to  the  plaintiffs.  Under  these  circumstances  the  bill  can 
well  be  sustained  against  them  alone.  West  t\  Randall,  2  Mason,  18 1-190; 
Wormly  v.  Wormly,  8  Wheat.,  421,  451,  and  note.  But  how  much,  under  the 
circumstances  here,  must  be  paid  back  by  them  on  a  rescinding  of  the  sale,  in 
consequence  of  such  subcontracts,  is  a  difficult  question,  and  will  be  soon  con- 
sidered. See  Doggett  v.  Emerson,  May  Term,  1846,  on  the  Master's  Report, 
1  Woodb.  &  M.,  195.  In  actions  on  contracts,  which  form  tho  ndare§t  analogy 
to  the  present  proceedings,  an  omission  of  a  person,  who  ought  to  be  a  co- 
defendant,  cannot  be  taken  advantage  of  except  by  plea  in  abatement* 
Powers  v.  Spear,  3  N.  H.,  35;  1  Ch.  PL,  29;  1  Saund.,  291  b,  note  4,  and  154, 
note;  Ncalley  v.  Moulton,  12  N.  EL,  485.  Dormant  partners,  also,  are  not 
necessarily  parties  in  a  suit,  and  are  not  allowed  to  become  so  to  defeat  the 
action.  De  Mautort  v.  Saunders,  1  Barn.  &  Ad.,  398.  Non-joinder  of  a  de- 
fendant can  be  objected  to  only  in  abatement.    5  Co.,  119 ;  1  Saund.,  154. 

Here  the  plaintiffs  might  perhaps  have  made  all  parties  who  got  the  money 
and  had  any  kind  of  interest  at  the  time  of  the  sale  in  its  proceeds,  and,  on 
some  accounts,  that  course  would  have  bdfen  preferable.  But  it  is  very  evident 
that  they  were  not  obliged  to  prosecute  any  but  those  who  conveyed  to  them, 
who  alone  contracted  with  them,  and  who  possessed  the  legal  title  to  the 
premises,  leaving  all  subordinate  interests  and  equities  to  be  settled  among 
tbose  who  were  the  parties  to  them,  or  to  affect  only  the  amount  to  be 
refunded  by  the  respondents,  and  not  their  liability. 

§  26.  Where  one  of  the  parties  has  conveyed  his  interest  he  may  still  be  joined 
as  a  complainant  for  the  benefit  of  his  grantees. 

Another  objection  is,  that  one  of  the  plaintiffs  has  conveyed  all  his  interest 
in  the  premises  to  the  other  complainants.  But  it  does  not  follow  from  this 
that  he  is  not  entitled  to  join  in  bringing  the  suit  for  the  benefit  of  his 
grantees,  the  original  cause  of  action  or  complaint  having  arisen  to  him,  and 
the  remedy  being  properly  in  his  name.    Nor  does  his  conveyance  to  them 
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prevent  them  from  releasing,  or  reconveying  to  tlje  defendants  all  the  title 
which  came  from  them,  it  being  still  all  in  two  of  the  plaintiffs,  if  not  in  the 
three  equally.  Such  objections,  going  to  form  rather  than  substance,  should 
be  taken  earlier  than  pleas  to  the  merits,  and  especially  are  they  untenable  if 
the  decree  can  be  so  made  as  to  prevent  any  injustice  if  there  be  a  misjoinder. 
4  Younge  &  Coll.,  557;  1  Bev.,  277.  Again,  if  one  applies  for  an  injunction 
and  relief  against  a  judgment  for  land,  to  which  he  had,  after  the  judgment, 
released  his  interest,  it  has  been  held  to  be  no  bar,  as  ii  is  a  naked  equity,  and 
nothing  passed  by  the  release,  as  he  then  had  no  interest  and  could  have  none 
till  created  by  a  decree  of  a  court  of  equity.  Dunlap  v.  Stetson,  4  Mason,  349, 
3 33  (Equity,  §§  2049-58). 

§  27.  T/ie  rule  as  to  lapse  of  time  with  reference  to  Iringing  a  suit  to  rescind 
a  contract  of  sale  of  land. 

The  length  of  time  from  this  transaction,  in  August,  1835,  to  the  filing  of 
the  bill,  in  August,  1841,  is  likewise  urged  against  any  recovery  here.  It 
would  operate  against  the  present  proceeding,  if  not  bar  it,  under  some  circum- 
stances, unless  satisfactorily  explained,  though  six  years  had  not  quite  elapsed 
before  these  proceedings  were  instituted.  Because,  when  a  party  has  taken 
possession  of  property  purchased,  and  discovers  fraud  in  the  sale  which  he 
thinks  vitiates  it,  ho  ought,  as  a  general  rule,  to  return,  or  offer  to  return,  the 
property  speedily,  so  as  not  to  change  in/iny  material  respect  its  condition  or 
the  rights  of  the  other  party  before  rescinding,  and  so  as  not  to  deprive  him  of 
remedies  over,  which  would  have  been  good  if  he  had  been  called  on  earlier. 
Here,  however,  the  fraud  does  not  appear  to  have  been  discovered  before  the 
autumn  of  1830,  and  from  that  time  till  1839,  there  is  evidence  of  negotiations 
and  mutual  propositions  to  compromise  the  dispute,  and  an  impression  that  it 
was  or  would  be  compromised  till  the  bill  was  tiled  in  1841. 

Indeed,  an  actual  compromise  is  set  up  in  the  answers  of  Barstow  as  having 
taken  place,  and  been  confided  in  by  him  till  these  proceedings  were  instituted. 
And  though  no  evidence  has  been  offered  proving  it  in  such  manner  as  to  bo 
binding  in  law  or  equity,  yet  it  is  admitted  by  the  respondents,  and  accounts 
in  some  degree  for  the  lapse  of  time  without  suit  after  the  fraud  was  discov- 
ered. Another  reason,  probably,  why  the  plaintiffs  need  not  be  so  active  in 
reconveying  or  bringing  a  bill  in  this  case  is  their  impression  that  the  respond- 
ents had  foreclosed  their  mortgage  and  taken  possession  of  the  premises;  and 
though  the  foreclosure  is  denied,  it  is  admitted  by  Barstow  that  he  had  entered 
on  the  premises  and  sold  half  of  them  to  Holyoke,  or  half  of  the  mortgage  and 
notes,  as  early  as  1838.  See  on  this,  Warner  v.  Daniels,  before  cited,  and  20 
John.,  585;  2'Scho.  &  Lef.,  G35. 

There  is  one  view,  however,  in  which  this  length  of  time,  though  not  barring 
the  liability  of  the  respondents,  may  havo  an  equitable  influence  on  the  amount 
they  are  to  refund,  and  I  will  consider  this  when  giving  directions  concerning 
that  amount.  There  are,  also,  several  minor  questions  which  have  been  stated 
in  argument  as  to  the  competency  of  some  of  the  witnesses,  and  the  irrespon- 
sive character  of  some  of  the  answers,  which,  on  this  view  of  the  evidence,  it  is 
not  necessary  to  discuss  or  settle.  On  the  question,  then,  of  the  liability  of 
the  respondents,  my  opinion  is,  that  the  sale  of  the  land  in  question  was  void 
on  account  of  the  false  and  fraudulent  representations  which  accompanied  it, 
as  they  were  very  material  in  their  character,  reaching  nearly  the  whole  value 
of  the  premises,  and  were  much  relied  on,  notwithstanding  the  imperfect  ex- 
ploration, for  only  one  day  or  less,  which  was  attempted  by  the  plaintiffs. 

284 


IN  GENERAL.  §23. 

It  must  be  set  aside,  therefore,  and  the  consideration  paid  for  it  be  refunded 
so  far  as  hereafter  pointed  out,  and  the  land  reconveyed  to  the  respondents. 
All  this  can  be  inquired  into  and  reported  on  as  to  particulars  by  a  master  in 
chancery.  But  in  order  to  prevent  difficulty  and  delay  before  him,  and  after 
his  report  is  made,  it  is  proper  to  consider  two  questions  more  at  this  time,  in 
respect  to  the  amount  to  be  refunded.  One  is  the  influence  which  the  length 
of  time,  under  all  the  circumstances  of  this  case,  ought  to  have  on  the  amount 
which  these  defendants  should  in  equity  refund. 

It  has.  already  been  stated  that  it  is  not  such  as  to  bar  this  liability,  and  I 
see  no  reason,  therefore,  why  it  should  prevent  the  recovery  of  the  wholo 
amount  of  money  which  was  received  by  themselves  of  the  plaintiffs,  either  at 
the  time  of  the  sale  or  since,  and  retained  for  their  own  use.  But  as  tho 
money  received  by  them  then  in  equity  belonged  to  others,  who  by  subcon- 
tracts were  entitled  to  portions  of  it,  and  those  portions  were  paid  over  before 
this  bill  was  instituted,  and  the  plaintiffs  knew  of  the  existence  of  such  sub- 
contracts, and  yet  did  not  make  the  parties  to  them  parties  to  the  bill,  nor 
prosecute  the  respondents  at  an  early  day,  so  as  to  enable  them,  if  liable,  to 
have  a  useful  or  seasonable  remedy  over  on  those  subcontractors,  I  am  inclined 
to  think  this  injurious  neglect  in  the  plaintiffs  should  prevent  them  from 
enforcing  a  repayment  from  the  respondents  beyond  tho  amount  of  money 
which  they  have  retained  for  their  own  shares. 

Called  upon  by  this  bill  to  exercise  extraordinary  powers  on  tho  ground 
alone  that  it  is  equitable,  we  ought  to  exercise  them  no  further  than  is  clearly 
equitable;  and  the  parties  beyond  that,  if  left  as  they  stand  at  law,  have  no 
reason  to  complain.  In  respect  to  the  notes  received  by  the  respondents  from 
the  plaintiffs,  and  still  retained  in  their  possession,  or  which  were  under  their 
control  when  the  bill  was  filed,  I  think  they  should  be  required  to  surrender 
all  of  them,  as  the  lapse  of  time  has  not  interposed  so  as  to  change  the  char- 
acter or  position  of  the  respondents  concerning  them.  These  notes  run.  to 
them,  and  were  to  be  kept  and  collected  by  them  in  trust  for  all  the  share- 
holders. 

The  next  question  connected  with  the  amount  proper  to  be  refunded  grows 
out  of  the  sum  and  notes  received  separately  by  Fifield,  the  agent,  and  which 
did  not  pass  originally  into  or  through  the  hands  of  the  respondents.  If 
Fifield  was  a  party  to  the  bill,  the  proper  rule  would  be  usually,  not  looking 
to  the  exception  here  on  account  of  the  length  of  time  operating  as  to  sub- 
contracts, to  charge  him  and  the  other  respondents  with  such  portions  as  they 
respectively  received  of  the  money  and  notes,  and  to  require  a  reconveyance 
of  the  premises  by  tho  plaintiffs,  on  being  repaid  such  sums  as  they  had 
advanced,  and  on  having  their  notes,  which  had  not  yet  been  paid,  returned. 

There  is  no  ageht  hero  through  whose  hands  all  the  money  and  the  notes 
passed,  so  as  to  make  him  responsible  in  the  first  instance  for  all,  and  to  be 
aided  afterwards  by  the  others  who  are  parties  to  the  bill,  according  to  the 
portion  each  received,  as  in  Daniel  v.  Mitchell,  1  Story,  172,  and  Doggett  v. 
Emerson,  before  cited.  But  Fifield  not  being  a  party,  Crosby  and  liarstow 
can  alone  bo  charged,  and  the  amount  they  can  bo  required  to  pay  in  respect 
to  him  is  a  question  of  some  difficulty.  Fifield  is  not  a  party  as  Emerson  was 
in  Dorrsrett  and  Emerson,  and  as  Todd  was  in  Daniel  and  Mitchell.  Nor  did 
tho  money  and  notes,  received  by  Fifield,  pass  through  the  hands  of  tho 
respondents,  or  the  latter  run  to  the  respondents,  as  they  did  in  tho  former 
case,  if  nat  in  the  latter,  and  which  seemed  to  be  considered  an  essential  ingro- 
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dient  to  charge  them,  when  one  of  the  agents,  such  as  Williams,  in  Doggett 
and  Emerson,  was  not  a  respondent  in  the  bill. 

Besides  this,  there  is  no  admission  in  either  answer  that  money  or  notes 
were  actually  given  to  Fifield,  though  it  is  manifest  from  them  and  the  evi- 
dence, and  especially  the  letters  in  the  case,  that  Fifield  acted  as  an  agent  in 
the  transaction,  and  indorsed  some  of  the  notes,  and  the  bill  states  the  amount 
given  to  him.  The  answers  deny  any  knowledge  that  Fifield  received  $2  |>er 
acre,  or  any  other  sum,  for  his  services,  except  by  hearsay,  or  that  the  respond- 
ents in  t:uth  agreed  to  pay  or  allow  any  sum  whatever  for  his  agency  afore- 
said.! The  length  of  time,  then,  during  which  the  plaintiffs  neglected  to 
prosecute  their  claims,  is  a  decisive  bar  to  making  it  equitable  for  them  to 
-account  for  Fifield's  money  or  notes  by  construction,  when  they  never  had 
cither,  nor  can  control  either. 

The  money  and  notes  to  Fifield  might  have  been  obtained  back,  had  the 
respondents  been  called  on  and  charged  for  them  early.  They  went  into  the 
possession  of  Fifield  at  once,  and  from  the  plaintiffs,  not  the  respondents;  and 
hence  with  the  knowledge  of  the  plaintiffs  that  they  were  in  his  possession. 
The  respondents  laid  by  and  did  not  sue  till,  according  to  the  evidence,  Fifield 
had  become  insolvent  and  died;  and  after  that,  to  charge  them  for  his  re- 
ceipts, when  the  remedy  over  would  be  worthless,  and  has  become  so  probably 
by  the  neglect  of  the  plaintiffs,  would  be  anything  but  equitable. 

The  most  obvious  remedy  for  them  at  all  would  have  been  against  Fifield 
rather  than  the  defendants.  I  must  hesitate,  then,  under  these  peculiar  cir- 
cumstances, to  charge  the  defendants  with  any  money  averred  to  have  been 
paid  to  Fifield,  as  their  agent,  in  part  consideration  for  the  land  or  on  account 
of  any  notes  so  given  to  him. 

Some  question  arises  whether  the  sum  to  be  refunded  by  the  respondents  is 
to  be  done  jointly  or  severally.  The  deeds  to  and  from  them  seem  to  have 
been  joint,  as  were  the  notes  to  them.  But  they  were  acting  for  themselves 
and  others,- owning,  in  fact,  separate  shares;  and  as  their  shares  are  recog- 
nized in  these  proceedings  as  severed  from  the  rest,  in  the  amount  to  be  re- 
funded, it  may  be  proper  that  a  severance  should  be  made  between  themselves 
in  the  decree.  But  this  point  has  not  been  discussed,  and  before  drawing  up 
a  decree  we  will  hear  the  counsel  on  it  for  both  parties.  It  will  now  be  entered 
for  the  plaintiffs,  on  the  principles  here  laid  down,  and  the  case  submitted  to 
a  master,  to  make  the  computations  necessary  and  the  inquiries  indicated. 

There  are  also  some  questions  of  costs  for  amendments  and  filing  supple- 
mental bills,  which  the  counsel  will  please  to  present  early,  so  as  to  have  them 
settled  by  the  time  the  case  is  ready  for  final  judgment  on  the  report. 

SELDEN  v.  MYER& 
(20  Howard,  506-511.    1857.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  This  is  an  appeal  from  the  circuit  court  for  the  Dis- 
trict of  Columbia.  It  appears  that  the  appellant,  for  some  years  before  the 
execution  of  the  instruments  hereinafter  mentioned,  kept  a  restaurant  in  the 
city  of  Washington,  and  had  considerable  dealings  with  Lawrence  Myers  & 
Company,  who  are  merchants  in  New  York,  and  who,  from  time  to  time,  had 
supplied  him  with  liquors  for  the  use  of  his  restaurant.  On  the  31st  of  De- 
cember, 1846,  the  appellant  gave  his  promissory  note  for  $1,246.68  to  Law- 
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rence  Myers  &  Company,  payable  with  interest  on  the  1st  of  January,  1S49, 
for  value  received;  and  on  the  same  day  he  executed  a  deed  to  Walter  Lenox, 
of  the  city  of  Washington,  which  recite3  that  ho  is  indebted  to  Lawrence 
Myers  and  Philip  Pike,  of  the  city  of  New  York,  trading  under  the  iiaino  of 
Lawrence  Myers  &  Company,  in  the  sum  of  $1,240.08,  for  which  sum  they 
held  his  promissory  note,  dated  the  31st  of  December,  184G,  drawn  to  the 
order  of  the  said  Lawrence  Myers  &  Company,  payable  on  the  1st  of  Janu- 
ary, 1849,  and  that  the  appellant  was  desirous  to  secure  the  payment  of  the 
said  debt,  and  all  interests  and  costs  that  may  accrue  thereon ;  and  then  pro- 
ceeds to  convey  certain  red  property  in  the  city  of  Washington  to  the  said 
Lenox,  in  trust;  that  in  case  the  appellant  should  fail  to  pay  the  said  debt,  or 
any  part  thereof,  or  any  pro|>er  costs  or  charges  that  may  accrue  thereon, 
then,  at  the  request  of  the  holders  of  the  note,  due  and  unpaid,  to  sell  the 
said  premises  (or  such  part  thereof  as  the  trustee  may  deem  necessary  to  pay 
so  much  of  the  debt  as  shall  be  then  unpaid),  in  such  manner,  after  such  no- 
tice, at  such  time  and  place,  and  upon  such  terms  and  conditions,  as  tho 
trustee  shall  deem  most  convenient  for  the  interost  of  all  concerned,  and  con- 
vey the  same  in  fee-simple  to  the  purchaser* 

This  deed  was  duly  acknowledged  by  Selden,  according  to  law,  beforo  two 
justices  of  the  peace  for  the  county  of  Washington,  and  recorded  among  tho 
land  records  of  the  county.  Some  years  after  tho  expiration  of  tho  credit 
mentioned  in  these  instruments  —  that  is  to  say,  in  1S53  —  the  trustee,  at  tho 
request  of  Lawrence  Myers  &  Company,  advertised  the  premises  to  bo  sold 
on  the  18th  of  July  in  that  year;  and  thereupon  Selden  liled  this  bill  to  ob- 
tain an  injunction  to  stay  the  sale. 

The  bill  states  that  in  1S10  the  appellant  had  a  settlement  of  accounts  with 
Lawrence  Myers  &  Company;  and  after  the  settlement,  Myers,  in  order  to 
enable  him  to  carry  on  his  business,  agreed  that  the  company  would  make  ad- 
vances to  him  from  time  to  time  in  goods  or  money,  as  he  should  need  thein> 
provided  he  would  give  them  his  note  for  $1,240.68,  payable  on  tho  1st  of  Jan- 
uary, 1S40;  that  he  accepted  the  proposition,  and  thereupon  executed  the  prom- 
issory note  above  mentioned ;  and  afterwards,  at  the  request  of  Myers,  executed 
the  deed  of  trust  to  Lenox. 

The  bill  further  charges  that  it  was  tho  distinct  understanding  of  tho  par- 
ties that  advances  should  be  made  to  the  amount  set  forth  in  the  note;  but 
that  only  a  small  advance  of  about  $200  had  afterwards  been  made,  and  that 
89m  diminished  by  sundry  payments  made  by  appellant;  that  tho  property 
conveyed  by  him  in  trust  was  of  much  greater  value  than  the  amount  of  tho 
note;  that  he  can  neither  read  nor  write;  and  when  he  executed  the  deed  did 
not  know  that  the  whole  of  said  property  was  included,  and  was  under  tho 
impression  that  it  conveyed  only  a  portion  of  it.  The  bill  further  charges 
that  Lawrence  Myers  &  Company  persuaded  him  to  execute  the  deed  with 
the  intention  to  defraud  him,  and  since  its  execution  had  refused  to  make  ad- 
vances to  him  in  money  or  goods;  that  tha  west  half  of  the  lot  conveyed  in 
trust  was  advertised  for  sale  by  the  trustee,  and  if  the  sale  was  allowed  to 
proceed  he  would  be  injured  and  defrauded. 

The  members  of  the  firm  of  Lawrence  Myers  &  Company,  and  Lenox,  tho 
trustee,  and  McGuire,  the  auctioneer,  were  made  parties  defendants  to  tho 
bill. 

The  answer  of  Lawrence  Myers,  who  answers  separately,  denies  that  the 
note  was  given  for  the  purpose  stated  in  the  bill,  and  states  that  it  was  given 
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upon  a  settlement  of  accounts  for  goods  before  that  time  sold  to  the  appel- 
lant, and  for  the  amount  which  the  appellant  acknowledged  to  be  then  due; 
that  the  deed  was  executed  voluntarily,  and  with  full  knowledge  of  its  con- 
tents, and  after  it  had  been  read  and  explained  to  him,  and  denies  all  fraud 
charged  in  the  bill.  The  respondent  also  denies  that  the  property  conveyed 
was  more  than  sufficient  to  pay  the  debt;  that  the  east  half  of  it  had  been  pre- 
viously mortgaged,  and  had  since  been  sold  to  pay  that  debt,  and  the  remain- 
ing half  is  not  more  than  sufficient  to  pay  the  debt  due  to  Che  defendant.  He 
admits  that  the  appellant  is  entitled  to  a  credit  of  $119.70,  with  interest  from 
the  11th  of  September,  1845,  on  account  of  so  much  money  received  on  a  note 
of  a  certain  William  Walker,  assigned  by  the  appellant  to  Lawrence  Myers  <fc 
Company. 

The  answer  of  Philip  Pike,  the  other  partner  in  the  firm,  is  substantially  the 
same  with  that  of  Myers,  as  far  as  he  has  knowledge.  But  he  was  not  in 
Washington  when  the  note  was  taken  and  the  conveyance  made,  and  had 
therefore  no  personal  knowledge  of  that  transaction. 

.^nd  the  answer  of  Lenox,  the  trustee,  states  that  he  prepared  the  deed  at 
the  request  and  according  to  the  instructions  of  Lawrence  Myers;  that  Seldea 
and  Myers  met  together  at  his  office,  on  or  about  the  day  of  the  date  of  the 
deed;  that  he  laid  the  note  and  deed  before  the  parties;  that  he.  cannot 
charge  his  memory  that  the  entire  deed,  word  for  word,  was  read  to  the  pap- 
ties,  but  avers  that  the  description  of  the  property  conveyed,  and  the  nature 
and  purport  of  the  deed,  were  made  known  and  explained  to  each  of  the  parties, 
and  so  much  read  as  was  necessai'y  for  that  purpose;  that  the  transaction  was 
the  subject  of  conversation  between  the  parties  in  his  presence;  and  that  Seidell 
6howed  a  clear  knowledge  of  its  character  and  purpose,  and  that  it  was  de- 
clared by  both  parties  that  it  was  a  settlement  between  them  of  past  dealings 
and  accounts;  and  that  the  note  and  deed  were  prepared  by  him,  and  strictly 
conformed  to  the  views  of  both  parties,  as  made  known  to  him  by  each  of 
them.  They  were  not  signed  in  his  presence,  but  taken  away  by  MjTers,  in 
company  with  Selden.  And  he  denies  all  fraud  and  deceit  charged  in  the 
bill. 

Testimony  was  taken  on  both  sides.  On  the  part  of  Selden  several  wit- 
nesses were  examined,  who  state  that,  from  conversations  between  Selden  and 
Myers,  at  which  they  were  present,  about  the  time  when  the  note  and  deed 
were  executed,  or  shortly  before  the  advertisement  for  the  sale,  they  under* 
stood  that  Selden  owed  nothing  to  Myers  &  Company  when  they  were  given, 
and  that  they  were  intended  to  secure  future  supplies  which  Myers  &  Com- 
pany were  to  furnish.  But  none  of  kthese  witnesses  were  present  when  they 
were  executed,  and  none  of  them  know  whether  they  were  or  were  not  read 
and  explained  to  the  parties  before  they  were  signed.  And,  certainly,  parol 
testimony  is  altogether  inadmissible  to  show  that  the  contract  wTas  different 
from  the  one  reduced  to  writing,  unless  it  can  also  be  shown  that  the  party 
was  fraudulently  deceived  and  misled  as  to  the  contents  of  the  written  in- 
struments. 

§  28.  Party  taking  note  and  mortgage  from  unlettered  and  ignorant  man 
must  show  that  he  fully  understood  their  import. 

It  is  true  that  Selden  is  an  unlettered  man,  and  can  neither  read  nor  write* 
He  makes  his  mark  to  the  instruments  he  executed;  and,  dealing  with  such  a 
person,  it  is  incumbent  on  Myers  &  Company  to  show,  past  doubt,  that  he 
fully  understood  the  object  and  import  of  the  writings  upon  which  they  are 
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proceeding  to  charge  him;  and  if  they  had  failed  to  do  so,  the  above-men- 
tioned testimony  offered  by  the  appellant,  as  to  the  state  of  the  accounts 
between  them  at  the  time,  would  have  furnished  strong  grounds  for  inferring 
that  he  had  been  deceived,  and  had  not  understood  the  meaning  of  the  written 
instruments  he  signed.  But  the  testimony  offered  by  Myers  &  Company  is 
conclusive  on  this  point.  Lenox,  who  was  necessarily  made  a  defendant  in 
these  proceedings,  was,  by  consent  of  parties,  examined  as  a  witness  on  the 
part  of  Myers  &  Company,  and  in  his  testimony  he  confirms  the  statement 
made  in  his  answer  in  every  particular.  He  proves  that  the  parties  were 
together  at  his  office;  that  they  talked  of  their  accounts  while  there,  and  that 
Selden  admitted  that  the  balance  due  from  him  at  that  time  to  Myers  &  Com- 
pany was  the  amount  for  which  the  note  was  given.  He  says,  u  I  read  60 
much  of  it  (the  deed)  to  the  parties  as  explained  its  object,  the  amount  of 
the  note,  and  the  description  of  the  property,  and  the  purposes;  and  it  was 
admitted  by  both  parties  that  it  was  right,  and  received  from  me  as  such  by 
them  together,  and  they  left  my  office  for  the  purpose  of  executing  it."  The 
testimony  of  this  witness  is  not  impeached,  nor  his  statement  of  facts  contra- 
dicted by  any  witness  for  the  appellant,  and  is  therefore  a  decisive  answer  to 
the  allegations  in  the  bill  of  the  appellant. 

Nor  is  there  any  ground  for  supposing  that  Selden,  in  his  ignorance  of 
accounts,  was  deceived  or  imposed  upon  as  to  the  balance  actually  due.  The 
accounts  of  the  dealings  between  the  parties  up  to  that  time  have  been  pro* 
duced  bjr  Myers  &  Company,  and  proved  to  be  correct  by  the  clerks  who  were 
at  that  time  in  their  employment,  and  whose  duty  it  was  to  keep  them;  and 
these  accounts  show  that  the  balance  then  due  was  the  amount  for  which  the 
note  was  taken. 

In  this  view  of  the  subject  it  is  unnecessary  to  examine  particularly  the  tes- 
timony of  the  different  witnesses  produced  by  the  complainant.  They  no  doubt 
speak  to  the  best  of  their  recollections;  but  every  one  knows  how  liable  a 
party  is  to  be  led  into  mistakes  who  hears  casual  conversations  about  accounts 
in  which  he  has  no  interest,  and  how  liable  they  are  to  be  mistaken,  when 
some  years  have  elapsed,  both  as  to  the  particular  time  when  the  conversa- 
tion took  place  and  the  precise  language  used  by  the  speaker.  And  the  strong 
probability  is,  that  the  conversations  of  which  they  speak,  and  in  which  they 
understood  Myers  to  admit  that  he  had  been  paid,  related  to  the  small  trans- 
actions which  took  place  after  these  instruments  were  executed ;  for  it  appears 
that  liquors  were  supplied  by  Myers  &  Company  after  this  settlement,  and 
for  which  Selden  made  some  payments;  and  this  account,  it  appears,  was  not 
adjusted  and  balanced  when  the  property  was  advertised  for  sale,  and  there 
was  some  controversy  about  it.  The  depositions  of  these  witnesses  were  taken 
many  years  after  the  instruments  of  writing  were  executed,  and  after  these 
conversations  are  supposed  to  have  passed,  and  the  accuracy  of  their  recollec- 
tion in  such  a  matter  can  hardly  be  relied  on  as  to  time  or  language;  and  they, 
as  well  as  Selden,  who  is  an  unlettered  man,  and  incapable  of  keeping  accounts, 
and  who  does  not  appear  to  have  had  any  regular  books  kept  by  a  clerk,  would 
most  likely  have  but  a  confused  recollection  of  these  conversations,  and  might, 
without  any  evil  intention,  confound  what  had  been  said  in  relation  to  deal- 
ings subsequent  to  the  note  with  conversations  which  passed  at  the  time  it 
was  executed. 

And  this  view  of  the  subject  is  strengthened  by  the  fact,  that  although  Selden 
states  in  his  bill  that  he  had  a  settlement  with  the  company  of  all  accounts  at  that 
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time  standing  unsettled  between  him  and  the  firm,  he  does  not  state  that  nothing 
was  found  due  from  him  on  that  settlement,  nor  does  he  say  that  the  balance 
against  him,  if  any,  was  paid.  His  statement  of  a  settlement  is  no  doubt  true; 
but  it  is  evident  from  the  testimony  that,  upon  that  settlement,  the  sum  claimed 
by  Lawrence  Myers  &  Company  was  found  to  be  due,  and  the  note  and  deed 
given  to  secure  it. 

Wo  see  no  reason,  therefore,  for  disturbing  the  decision  of  tho  circuit  court 
dismissing  tho  bill,  and  tho  decree  must  be  affirmed,  with  costs. 

SUYDAM  tr.  WATTS. 
(Circuit  Court  for  Ohio:  4  McLean,  1G2-1G3.    1843.) 

Opinion  of  the  Cotnrr. 
•  Statement  of  Facts. —  This  is  an  action  of  deceit.  Tho  case  made  in  the  three 
first  counts  in  the  declaration  is,  in  effect,  this:  The  defendant  executed  & 
receipt  saying  that  Samuel  Adams,  on  the  24th  of  November,  1843,  delivered 
to  him  two  thousand  barrels  of  mess  pork,  marked  A,  in  good  order,  etc., 
for  and  irrevocably  subject  to  the  order  of  the  plaintiffs,  and  agreeing  to  do- 
liver  the  same  with  ail  reasonable  d.ligence,  so  soon  as  tho  navigation  would 
permit,  to  4he  plaintiffs,  in  New  York,  in  like  good  order,  dangers  of  fire  ex- 
cepted, they  paying  charges,  etc.,  and  further  specifying  that  the  plaintiffs 
should  Jiold  said  pork  for  sale  on  commission,  and  have  a  lien  thereon,  not  only 
for  the  subjoined  draft  against  his  (the  said  Adams')  property,  of  §12,000, 
but  also  a  general  lien  thereon  for  all  other  liabilities  incurred  or  to  be  incurred 
for  the  cons  gnor.  Adams  drew  his  draft  for  the  above  sum,  subjoined  to  tho 
receipt,  indorsed  the  sams  to  the  Leather  Manufacturers'  Bank,  and  forwarded 
the  draft  and  receipt  to  plaintiffs,  who  accepted  the  draft  and  paid  the  same  at 
maturity  to  a  honafide  holder.  But  the  statement  was  false;  no  produce,  what* 
ever,  had  been  delivered  by  Adams  to  Watts,  and  plaintiffs  have  lost  their 
reasonable  commissions,  and  are  in  danger  of  losing  the  amount  of  their  ad* 
vance.    To  these  counts  there  is  a  general  demurrer. 

In  the  declaration  three  grounds  are  assumed  on  which  damages  aro 
claimed :  1.  In  being  defrauded  of  divers  commissions  and  gains  which  would 
have  accrued  to  them  on  the  sale  of  tho  said  property.  2.  In  being  ia 
danger  of  losing  the  moneys  paid  on  the  draft.  3.  In  being  otherwise  greatly 
injured  and  damnified. 

The  third  ground,  it  is  argued  in  support  of  the  demurrer,  is  too  general. 
That  if  it  stood  alone,  the  declaration  would  be  bad  for  uncertainty.  That  its 
only  use  is,  to  show  the  violence,  etc.,  of  the  defendant's  conduct,  and  givo 
character  to  the  case.  1  Chitt.  PL,  308.  Tho  cause  of  action,  it  is  con- 
tended, set  forth  is  not  such  as  necessarily  shows  that  the  plaintiffs  have  sus- 
tained damage.  It  might  bo  all  true  that  the  defendant  gave  a  false  receipt, 
and  that  the  plaintiffs  were  thereby  induced  to  accept  the  bill,  etc.,  and  yet 
the  plaintiffs  not  be  injured.  Adams,  the  drawer  of  the  bill,  might  havo 
refunded  the  amount  of  it  to  the  plaintiffs.  Hence  tho  necessity,  in  plead- 
ing, to  negative  such  payment  by  Adams,  and  aver  the  special  damage. 
The  rule  is,  "that  when  the  law  does  not  necessarily  imply  that  the  plaintiff 
sustained  damage  by  the  act  complained  of,  it  is  essential  to  the  validity  of  the 
declaration  that  the  resulting  damage  should  be  shown  with  particularity ." 
1  Chitt.  PL,  396.  That  another  rule  is,  "  that  the  particular  damage,  in  respect 
of  which  tho  plaintiff  proceeds,  must  be  the  legal  and  natural  consequence  of 
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the  injury  done."  And  "special  damage  must  be  stated  with  particularity, 
in  order  that  the  defendant  ma}'  be  enabled  to  meet  the  charge,  if  it  be  false." 
Ibid.  And  the  counsel  insist  that  the  special  damages  claimed  in  this  case  are 
not  the  "legal  and  natural  consequence  of  the  act  complained  of."  And  first 
it  is  said  the  alleged  loss  of  commissions  and  gains  which  it  is  claimed  "  would 
have  otherwise  accrued."  The  acceptance  of  the  draft,  it  is  said,  "had  no 
connection  whatever  with  the  commissions." 

In  answer  to  this,  it  may  be  asked  for  what  purpose  does  a  commission  mer- 
chant make  advances?  That  is  a  part  of  his  regular  business.  It  is  true,  he 
may  charge  a  commission  on  his  advances,  but  his  business  is  not  to  loan  money, 
but  to  sell  property  on  commission.  And  as  a  means  to  enable  him  to  secure  con- 
signments, he  makes  advances.  Was  not  that  the  object  of  the  plaintiffs  in 
accepting  the  draft  in  this  case?  It  was  not  that  the  money  would  be  paid 
to  them  with  interest  and  a  per  cent,  for  the  advance,  but  that  the  property 
should  be  consigned  to  them  for  sale.  This  was  promised  by  the  receipt,  and 
it  was  in  the  line  of  the  plaintiffs9  business  to  make  such  an  advance.  Then 
it  was  the  natural  and  legal  consequence  of  the  payment  of  the  advance  that 
the  plaintiffs  should  have  the  usual  commissions  for  the  sale  of  the  property 
consigned. 

With  the  view  to  this  action,  the  transaction  must  be  considered  as  real,  and 
the  legal  consequences  resulting  from  it.  It  having  been  fraudulent  and  fic- 
titious is  the  ground  of  complaint,  and  shows  the  damage  by  showing  what 
would  have  been  the  benefit  had  the  transaction  been  bonajide.  The  defendant's 
counsel  would  limit  the  payment  of  the  draft,  under  the  second  ground,  to  the 
danger  of  losing  the  money  advanced.  If  the  money  had  not  been  advanced, 
the  plaintiffs  could  not  have  been  in  danger  of  losing  it;  but  the  inducement  to 
make  the  advance  is  the  question  here.  Not  that  the  plaintiffs  are  in  danger 
of  losing  it,  because  they  made  it.  The  only  inducement  to  the  advance  was 
to  secure  the  consignment  of  the  property  as  above  stated. 

§  2H.  Ths  loss  of  anticipated  commissions  on  expected  consignments,  which  by 
fraud  were  not  made,  and  on  which  money  had  been  advanced,  is  a  good  ground 
for  damages. 

The  counsel  seems  to  think  that  the  law,  in  a  case  like  the  present,  can  give 
no  compensation.  That  that  is  done  for  services  rendered,  and  not  because* 
by  the  conduct  of  the  defendant,  the  plaintiffs  "have  lost  the  opportunity  to 
make  commissions."  Why  not  give  compensation  in  such  a  case?  Is  it  not  a 
contract?  Have  not  the  plaintiffs  advanced  $12,000  to  secure  the  sale  of  the 
pork;  and,  if  the  sale  be  not  given  to  them,  may  they  not  claim  compensa- 
tion for  a  breach  of  the  contract?  This  does  in  no  respect  differ  from  ordinary 
contracts  made  daily,  for  a  breach  of  which  the  law  gives  damages.  But,  it 
is  said,  if  there  was  a  contract,  why  not  bring  the  action  upon  it?  There  was 
the  form  of  the  contract,  but  the  fraud  of  the  defendant  withheld  from  it  the 
substance  of  a  contract.  He  has  made  himself  responsible  on  the  ground  of 
fraud,  and  for  that  he  should  be  prosecuted. 

The  false  warehouse  receipt  which  he  gave,  saying  in  it  that  the  property 
was  to  be  irrevocably  held  subject  to  the  plaintiffs'  order,  created  a  responsi- 
bility on  the  part  of  the  defendant,  if  the  statement  had  been  true,  to  keep 
the  property  safely,  and  forward  it  as  soon  as  practicable  to  the  plaintiffs, 
which  he  promised  to  do.  The  whole  being  false,  he  is  not  the  less  liable  to 
the  plaintiffs  for  the  deceit.  And  it  is  not  for  him,  or  those  who  represent 
him,  to  say :  Sue  on  the  contract  and  not  on  the  fraud.    He  is  liable  as  the 
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plaintiffs  seek  to  make  him  liable,  and  that  is  a  sufficient  answer  to  the 
demurrer. 

As  to  the  second  ground,  that  the  plaintiffs  are  in  danger  of  losing  the 
money  paid  on  the  draft,  it  is  said  the  allegation  does  not  allege  a  loss,  and 
consequently  they,  having  suffered  no  damage,  can  recover  none.  And  it  is 
objected  that  there  is  no  averment  in  the  declaration  of  the  inability  of  Adams 
to  refund  the  money  paid  on  the  draft.  Can  this  be  relied  on  by  the  defend- 
ant as  a  sufficient  answer  to  his  liability  ?  That  Adams,  having  received  the 
money,  is  liable,  is  admitted;  but  is  not  the  defendant  also  liable!  If  he  be 
liable,  the  plaintiffs  are  not  bound  to  sue  Adams  before  they  can  resort  to 
their  suit  against  him. 

§  30,  A  warehouseman  giving  a  fake  receipt  is  liable  for  advances  made  on 
the  credit  of  it. 

The  advance  was  made  on  the  faith  of  the  defendant's  receipt  as  a  ware- 
houseman. The  plaintiffs  looked  to  the  pork  as  a  security  for  the  money; 
and,  by  the  advance  made,  it  was  their  own  until  they  were  completely  reim- 
bursed. Though  Adams  may  be,  or  may  have  been,  a  man  of  property,  the 
$12,000  were  not  paid  on  his  credit.  The  transaction  was  commercial  in  its 
character,  and  the  defendant,  as  a  warehouseman,  occupied  a  position  of 
peculiar  trust  and  confidence;  and  he  is  bound  to  answer  in  that  capacity. 
He  was  the  chief  instrument  in  the  fraud,  which  could  not  have  been  success- 
fully carried  out  had  it  not  been  for  his  co-operation.  He  is,  therefore,  in 
morals  as  well  as  in  law,  responsible  to  the  plaintiffs  for  the  injuries  experi- 
enced by  them  through  his  fraud.  The  demurrer  to  the  first  three  counts  is 
overruled. 

§  81.  In  general.—  Deceit  is  an  essential  ingredient  of  fraud.  United  States  v.  Watkins, 
8  Cr.  C.  C,  441. 

§  32.  Fraud  is  either  actual  or  constructive.  The  former  implies  a  design  to  deceive  or  over- 
reach another  to  his  injury  by  false  suggestions  or  by  suppression  of  facts,  the  disclosure  of 
which  is  known  or  believed  to  be  material.  The  latter  may  consist  with  perfect  moral  recti- 
tude, and  derives  its  character  from  the  nature  and  consequences  of  the  act  in  relation  to 
others.    Postmaster-General  v.  Reeder,  4  Wash.,  878. 

§  38.  To  constitute  actual  fraud  between  two  or  more  persons  to  the  prejudice  of  a  third, 
contrivance  and  design  to  injure  such  third  person,  by  depriving  him  of  some  right  or  other- 
wise impairing  it,  must  be  shown.    United  States  v.  Arredondo,  6  Pet,  691. 

§  84.  If  the  motive  and  design  of  an  act  may  be  traced  to  an  honest  and  legitimate  source 
equaUy  a*  to  a  corrupt  one,  the  former  ought  to  be  preferred.    Ibid. 

§  85.  Where  an  act  does  not  necessarily  import  fraud,  where  it  has  more  likely  been  done 
through  a  good  than  a  bad  motive,  fraud  should  not  be  presumed.    Gregg  v.  Say  re,  8  Pet.,  244. 

§  88.  In  equity  as  at  law  fraud  and  injury  must  concur  to  furnish  a  ground  for  judicial  ac- 
tion. A  mere  fraudulent  intent,  unaccompanied  by  any  injurious  act,  is  not  the  subject  of 
judicial  cognizance.    Clarke  v.  White,  12  Pet.,  178. 

$  87.  Judgments  and  all  other  human  transactions  may  be  impeached  for  fraud.  Schedda 
v.  Sayer,  4  McL.,  181. 

§  88.  Actual  fraud,  in  all  cases  in  which  it  is  directly  imputed,  must  be  proved  by  the  party 
alleging  it.  Clark  v.  Hackett,*  1  Cliff.,  269;  Badger  v.  Badger,  2  Cliff.,  137;  Gaines  v.  Nichol- 
son, 9  How.,  856;  United  States  v.  Arredondo,  6  Pet.,  691;  Vint  v.  King,»  2  Am.  L.  Reg.,  712; 
Jordan  v.  Dobson,  2  Abb.,  898 ;  Phettiplace  v.  Sayles,  4  Mason,  812  (§§  560-65) ;  Parker  v.  Phette- 
place,»2  Cliff.,  70;  Parrish  v.  Danford,  1  Bond,  845. 

§  89.  Actual  fraud  must  be  proved,  and  ought  never  to  be  presumed.  Atlantic  Ins.  Co.  t?» 
Conard,  4  Wash.,  662;  Kempner  v.  Churchili,*  8  Wall.,  362;  Parker  v.  Phetteplace,*  2  Cliff., 
70;  Garrow  v.  Davis,»  10  N.  Y.  Leg.  Obs.,  225;  Cooper  v.  Galbraith,  8  Wash.,  546;  Cornett  v. 
Williams,  20  Wall.,  226;  Vint  v.  King,*  2  Am.  L.  Keg.,  712;  United  States  v.  Arredondo,  6 
Pet.,  691;  Jones  v.  Brittjan,  1  Woods,  667;  Henckley  v.  Hendrickson,  5  McL.,  170;  Godfrey  v, 
Beardsley,  2  McL.,  412;  Gaines  v.  Nicholson,  9  How.,  356;  Parrish  v.  Danford,  1  Bond,  345; 
Town  of  Lake  v.  Hequembourg,  6  Bias.,  325. 
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§  40.  Fraud  niay  and  generally  must  be  proved  by  circumstantial  evidence.  Bear.  Missouri 
17  Wall.,  532;  Godfrey  v.  Beardsley,  2  McL.,  412;  Henckley  v.  Hendrickson,  5  McL.,  170; 
Kempner  v.  Churchill,*  8  Wall.,  862. 

§  41.  Fraud  is  rarely  made  out  by  direct  evidence,  the  proof  of  it  being  generally  arrived  at 
by  the  interweaving  of  circumstances.    In  re  Rathbone,  3  Ben.,  50. 

§  42.  Fraud  is  not  to  be  presume*!  either  as  a  matter  of  law  or  fact  unless  under  circumstances 
not  fairly  susceptible  of  any  other  interpretation.    Tucker  v.  Moreland,  10  Pet.,  58. 

§  43.  Fraud  cannot  be  presumed  without  proof.  But  this  proof  need  not  be  by  positive  evi- 
dence; it  may  be  by  circumstantial,  if  so  strong,  convincing  and  preponderating  as  to  admit  of 
no  other  rational  conclusion.    Huchberger  v.  Home  Ins.  Co.,  5  Biss.,  106. 

§  44.  Whenever  there  is  any  evidence  of  fraud,  however  slight,  it  is  the  duty  of  the  court  to 
submi;  it  to  the  jury.    Howard  v.  Crawford  County,*  1  Pittsb.  R.,  531. 

§  45.  Fraud  is  always  a  question  of  fact  to  be  determined  by  the  court  or  jury  upon  a  careful 
scrutiny  of  the  evidence  before  it.    Smith  v.  Yodges,  2  Otto,  183 ;  Humes  v.  Scruggs,  4  Otto,  22. 

§  46.  Fraud  is  generally  a  question  of  fact,  to  be  established  by  all  the  circumstances  of  the 
case.    Sedgwick  v.  Place,  12  Blatch.,  168. 

§  47.  Fraud  is  not  to  be  considered  as  a  simple  fact,  but  as  a  conclusion  drawn  from  all  the 
circumstances  of  the  case.  It  may  be  inferred  from  the  nature  of  the  contract  itself,  or  from 
the  condition  and  circumstances  of  the  parties.    Burt  v.  Keyes,  1  Flip.,  61. 

g  48.  The  question  of  fraud  is  one  of  law  and  fact.  The  court  declares  what  constitutes  a 
legal  fraud,  and  it  is  for  the  jury  to  say  whether  the  evidence  proves  the  fact  of  fraud.  Par- 
riflh  v.  Danford,  1  Bond,  345. 

§  49.  Fraud  ought  not  to  be  imputed  on  mere  suspicion.  It  may  be  inferred  from  facts  and 
circumstances,  but  when  these  facts  are  susceptible  of  a  natural  and  probable  explanation  con- 
sistently with  good  faith  and  honesty,  it  is  sufficient  to  say  that  they  do  not  prove  fraud,  and 
the  legal  conclusion  is  in  favor  of  innocence.    Garrow  v.  Davis,*  10  N.  Y.  Leg.  Obs.,  225. 

§  50.  On  the  question  of  fraud,  the  whole  circumstances  of  the  case,  as  .well  as  the  positive 
testimony  and  the  character  and  relations  of  the  parties,  are  all  proper  subjects  of  considera- 
tion.   Warner  v.  Daniels,  1  Woodb.  &  M.,  90  (§§  277-86). 

§  ol.  Fraud  may  be  proved  by  circumstances  as  against  the  positive  oaths  of  the  parties  to 
the  transaction  that  it  was  done  in  good  faith.    Alexander  v.  Todd.  1  Bond,  175  (§§  838-42). 

g  52.  Where  a  plaintiff  relies  on  fraud,  the  burden  of  proving  it  rests  on  him ;  and  where 
the  fraud  is  explicitly  disavowed  by  the  answers,  he  must  maintain  the  suit  by  his  own  strength* 
It  is  not  sufficient  for  him  to  show  circumstances  of  suspicion  or  doubt,  or  even  of  inflamed 
suspicion  or  doubt  The  fraud  must  be  established  beyond  reasonable  doubt.  Phettiplace  t?. 
Sayles,  4  Mason,  312  (§£  560-65). 

§  S3.  Fraud  may  be  inferred  from  circumstances,  but  it  cannot  be  presumed  without  proof, 
and  he  who  makes  the  charge  has  the  burden  of  establishing  it.  Where  fraud  is  imputed  in  a 
bill  in  equity,  and  positively  denied  in  the  answers,  it  cannot  be  pronounced  on  the  testimony 
of  one  witness  without  corroborating  circumstances.  But  satisfactory  proof  may  be  made 
out,  in  such  a  case,  by  circumstances  alone,  or  partly  by  circumstances  and  partly  by  direct 
testimony,  or  entirely  by  the  latter.    Parker  v.  Phetteplace,*  2  Cliff.,  70. 

§  54.  Stronger  evidence  may  be%  required  to  satisfy  the  court  of  the  truth  of  the  fact,  irre- 
spective of  the  effect  of  the  answer,  in  cases  of  fraud  than  in  other  issuable  matters  in  contro- 
versy. But  fraud  must  be  established  by  fair  and  reasonable  inferences  to  be  drawn  from  the 
facts  proved ;  and  unless  it  is  so  established  the  case  fails.  Charges  of  actual  fraud,  unsup- 
ported by  any  evidence  showing  the  truth  of  the  imputations,  if  denied  by  the  answer,  are  of 
no  avail,  since  fraud  cannot  be  presumed  without  proof.    Clark  v.  Hackett,*  1  Cliff.,  269. 

§  6*.  Fraud  is  often  a  mixed  question  of  law  and  fact,  and  when  it  is  so  it  is  not  improper 
for  a  court  of  chancery  to  direct  an  issue  to  have  the  question  tried  by  a  jury.  McLaughlin 
v.  Bank  of  Potomac,*  7  How.,  220. 

§  06.  In  Texas  the  equitable  rule  is  followed,  and  the  party  charging  fraud  must  point  out, 
at  least  in  general  terms,  the  acts  on  which  he  relies  to  sustain  it.  Hitchcock  v.  City  of  Gal- 
veston, 8  Woods,  287. 

§57.  Question  of  fact  whether  an  assignment  of  a  land  warrant  was  procured  by  fraud. 
Connor  v.  Featherstone,  12  Wheat,  199. 

§  58.  Intent.— Fraud  consists  in  intention,  and  that  intention  is  a  fact  which  ought  to  be 
averred,  if  a  plea  relies  upon  fraud  as  a  defense  to  an  action  upon  a  bond.  Moss  v.  Riddle,  5 
Cr.,  351. 

£  59.  Innocent  parties. —  He  who  trusts  another  with  powers  that  enable  him  to  commit  a 
fraud  ought  to  suffer  rather  than  the  injured  party. '  Merchants'  Bank  v.  State  Bank,  10  Wall., 
604. 

§  60.  Fraud  In  other  cases.—  If  the  person  against  whom  fraud  is  alleged  should  be  proved 
to  have  been  guilty  of  it  in  any  number  of  instances,  still,  if  the  particular  act  sought  to  be 
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.  avoided  be  not  shown  to  be  tainted  with  fraud,  it  cannot  be  affected  by  those  other  frauds, 
unless  in  some  way  or  other  it  can  be  connected  with  or  form  a  part  of  them.  United  States 
v.  Arredondo,  C  Pet.,  691 ;  Clark  u  White,  12  Pet..  178. 

§  61.  Where  fraud  in  the  purchase  or  sale  of  property  is  in  issue,  evidence  of  other  frauds  of 
like  character  committed  by  the  same  parties,  at  or  near  the  same  time,  is  admissible.  Lincoln 
v.  Claflin,  7  Wall.,  132  («§  287-92). 

g  62.  Act  of  one  the  act  uf  both.—  Where  two  persons  are  engaged  in  a  fraud,  every  act  of 
each  in  furtherance  of  the  common  design  is  in  contemplation  of  law  the  act  of  both.     Ibid, 

§  68.  Where  two  persons  are  engaged  in  a  common  design  to  defraud,  the  declarations  of 
each,  relating  to  the  transaction  under  consideration,  while  engaged  in  the  furtherance  of  the 
object,  are  evidence  against  the  other ;  but  not  so  if  made  after  the  consummation  of  the  enter- 
prise.   Ibid. 

•  §  64.  Of  third  party. —  It  seems  that  a  court  of  equity  will  not  afford  relief  for  an  injury 
sustained  by  the  fraud  of  a  person  who  is  no  party  to  the  contract  induced  by  that  fraud. 
EusBell  v.  Clark,  7  Cr.,  69. 

§  65.  One  cannot  claim  property,  or  the  avails  of  it,  through  the  fraudulent  act  of  another, 
without  being  affected  by  that  act,  especially  if  he  is  a  partner,  the  same  as  if  it  were  his  own. 
8tockwell  t>.  United  States,  2  Cliff.,  284. 

§  6ft.  To  charge  one  with  fraud  committed  by  another  it  must  be  shown  that  he  was  either 
cognizant  of  it  or  knowingly  profited  by  it.  It  seems  that  it  is  not  necessary  that  the  person 
committing  the  fraud  should  be  a  part  owner  or  an  agent,  it  being  enough  if  the  vendor,  know- 
ing that  such  false  representations  have  been  made  by  any  one,  and  that  they  have  influenced 
the  vendee  to  make  the  purchase,  neglects  to  undeceive  him  and  profits  by  the  falsehood. 
Ferson  v.  Sanger,*  1  Woodb.  &  M.,  138. 

§  67.  Waiver. —  If  a  party  offers  to  perform  his  contract  after  being  informed  of  all  the  fatrts 
bearing  upon  the  unfairness  practiced  by  the  other  party,  it  is  a  waiver  of  the  fraud.  Blyden- 
burgh  v.  Welsh,  Bald.,  331. 

§  68.  A  breach  of  trust,  though  accompanied  by  falsehood,  does  not  amount  in  law  to 
swindling  unless  accompanied  also  with  an  intent  to  defraud.  Forrest  i?.  Hanson,  1  Cr.  C.  C.f  63. 

§  69.  Presnmptions. — When  the  expected  profits  of  a  contract  are  unreasonable  and  uncon- 
scionable, this  fact  may  be  evidence  of  fraud  in  procuring  it.  But  when  the  contract  is  estab- 
lished against  all  charges  of  fraud,  it  is  entitled  to  all  the  consequences  of  a  fair  contract. 
Hitchcock  v.  City  of  Galveston,  3  Woods,  287. 

§  70.  Fraud  In  part. —  A  security  constructively  but  ndt  actually  fraudulent  in  part  may  be 
•upheld  in  a  court  of  equity  as  to  the  part  not  affected  by  the  fraud.  Whiston  v.  Smith,  2  Low., 
101. 

§  71.  In  Judicial  proceedings. —  Fraud  practiced  by  counsel  upon  his  client  must,  fn  order  to 
invalidate  the  decree,  be  of  such  kind  as  to  have  caused  a  decree  which  would  not  otherwise 
have  been  rendered.  Amory  v.  Amory,  6  Biss.,  174. 

§  72.  Accusations  charging  as  fraudulent  accounts  settled  in  the  probate  court  more  than 
thirty  years  ago  ought  to  be  specific,  and  point  out  the  items  of  account  which  are  alleged  to 
be  false,  especially  when  all  the  parties  implicated  and  many  of  tho3e  who  had  the  best  means 
of  knowledge  in  regard  to  the  transactions  are  dead.    Badger  v.  Badger,  2  Cliff.,  137. 

§  78.  Fraud  in  obtaining  a  judgment  is  a  ground  of  equity  jurisdiction.  Byers  v.  Surget,  19 
How.,  303. 

§  74.  A  bill  to  set  aside  a  decree  of  the  circuit  court  of  the  District  of  Columbia  and  of  the 
supreme  court  affirming  it,  on  the  ground  of  fraud  committed  by  the  parties,  including  the 
complainant's  owti  counsel,  in  procuring  them,  was  held  to  have  been  rightly  dismissed  by  the 
court  below,  for  failure  of  complainant  to  establish  the  allegations  of  fraud.  Clark  v.  Hackett,* 
1  Black,  77. 

§  75.  Actual  fraud,  when  charged,  is  issuable,  and  the  burden  of  proof  lies  on  the  party  who 
seeks  to  set  aside  judicial  proceedings  on  account  of  it.    Clark  v.  Hackett,*  1  Cliff. ,  269. 

§  76.  It  seems  that  a  circuit  court  of  the  United  States  may  set  aside  and  annul  a  judgment 
or  decree  of  the  supreme  court  or  of  another  circuit  court,  on  the  ground  that  it  has  been  ob- 
tained by  fraud.    Ibid. 

§  77.  Where  a  court  is  induced  by  falsehood  and  deceit  to  render  judgment  for  plaintiff  in  a 
collusive  attachment  suit,  brought  upon  fictitious  demands,  and  prevented  from  correcting 
its  error  by  the  strenuous  opposition  and  affidavits  of  both  the  attorneys ;  and  by  means  of  these 
proceedings  the  property  of  the  fraudulent  debtor  is  transferred  to  the  plaintiff  in  the  suit,  a 
participant  in  the  general  scheme  to  defraud  creditors,  he  will  be  declared  a  trustee  for  the 
benefit  of  the  bona  fide  creditors.  Shainwald  v.  Lewis,*  6  Saw.,  556.  See  EQUITY,  §§  1820-26, 
1873-75. 

§  78.  A  decree  obtained  by  fraud  and  false  testimony  may  be  set  aside  on  a  bill  of  review. 
United  States  v.  Samperyac,  Hemp.,  118. 
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§  70.  A  decree  of  a  court  of  probate,  if  procured  by  fraud,  is  not  conclusive  but  may  be 
avoided,  although  the  statute  in  general  terms  declares  the  decree  of  the  court  of  probate  to  be 
conclusive  and  final.    Pratt  r.  Northani,  5  Mason,  95. 

§  80.  A  bill  in  equity  lies  to  set  aside  a  judgment  upon  the  ground  of  newly  discovered  evi- 
dence of  fraud  on  the  part  of  the  original  plaintiff  in  procuring  it,  and  in  procuring  the  policy 
of  insrrance  upon  which  it  was  rendered,  where  such  new  evidence  is  not  merely  cumulative, 
and  would  have  furnished  a  defense  if  known  and  introduced  at  the  trial.  Ocean  Ins.  Co.  t>. 
Fields,  2  Story,  59. 

§  81.  It  is  not  a  fraud  for  a  judge  to  become  interested  in  an  execution  which  has  issued 
nnder  authority  of  the  cjurt  of  which  he  is  a  member,  or  in  the  property  sold  under  such  exe- 
cution.   Cooper  t\  Oalbraith,  3  Wash.,  546. 

§  82.  A  decree  in  bankruptcy,  rendered  in  proceedings  which  are  regular  on  their  face,  can- 
not be  impeached  for  fraud,  in  a  Buit  by  the  assignee  to  recover  an  unlawful  preference. 
Michaels  t>.  Post,  21  Wall.,  398. 

g  83.  A  party  seeking  to  avoid  a  decree  in  equity  on  account  of  fraud  must  prove  it  affirma- 
tively ;  it  will  not  be  presumed.    Jones  v.  Brittan,  1  Woods,  667. 

§  S4.  Rights  innocently  acquired  under  judgments  or  decrees  fraudulently  obtained  are  pro- 
tected.    Piatt  v.  MeCullough,  1  McL.,  69. 

§  85.  A  fraudulent  combination  to  give  jurisdiction  to  a  court  by  one  of  the  parties  appearing 
as  garnishee  when  he  did  not  owe  the  defendant  anything  is  a  fraud  in  law  from  which  no 
court  will  relieve  either  party.    Warburton  t?.  Aken,  1  McL.,  461. 

§  80.  Where  a  court  has  been  induced  by  falsehood  and  deceit  to  render  judgment  in  favor 
of  the  plaintiff  in  a  collusive  attachment  suit  founded  upon  fictitious  demands,  such  as  fabri- 
cated notes,  etc.,  and  by  means  of  such  suit  and  judgment  the  property  of  the  fraudulent 
debtor  has  been  transferred  to  the  plaintiff  therein  for  a  nominal  sum,  he  will  be  declared  a 
trustee  for  the  bona  fide  creditors.    Shainwald  v.  Lewis,  6  Saw.,  556. 

£87.  Bills  and  notes.— An  agent  who  held  a  bill  for  collection  gave  it  up  to  the  acceptor 
to  be  canceled,  upon  the  assumption  of  another  in  writing  to  pay  the  debt.  The  owner  of  the 
hill  afterwards  got  possession  of  it  under  pretense  that  he  wished  to  calculate  the  interest  on  the 
third  person's  assumption.  Held,  that  if  the  owner  came  into  possession  of  the  bill  by  a  fraud- 
ulent and  deceitful  practice,  he  could  not  recover  upon  it,  and  that  obtaining  possession  of  it 
by  any  false  pretense  was  evidence  of  a  fraudulent  obtaining  of  it.  Wilson  v.  Cromwell,  1  Cr. 
C.  C.,  214. 

§  88.  If  an  accommodation  acceptor,  holding  as  security  against  his  liability  as  such  the 
notes  of  the  drawer  payable  at  the  maturity  of  the  draft,  exchange  them,  before  they  are  due, 
for  notes  payable  on  demand,  on  the  eve  of  the  failure  of  the  drawer,  with* a  view  to  enable 
him  to  sue  at  once  and  make  an  attachment  before  the  interference  of  others,  and  this  is  done 
before  payment  by  the  acceptor  of  the  drafts,  and  the  old  notes  being  absent  are  not  immedi- 
ately returned,  it  is  strong  evidence  of  fraud  and  collusion.  Whetmore  v.  Murdock,  3  Woodb. 
AM.,  380. 

$  89.  In  an  action  by  an  indorsee  upon  a  promissory  note,  a  general  allegation  in  a  plea  that 
the  note  was  obtained  by  fraud  and  misrepresentation  is  good,  but  it  must  also  be  averred  that 
the  indorsee  participated  in  the  fraud  or  had  knowledge  of  it.  McClintick  v.  Johnston,  1 
McL,  414. 

§  90.  An  indorser  of  a  bill  of  exchange  against  whom  a  judgment  has  been  rendered  thereon, 
and  who  alleges  that,  unknown  to  him,  payment  had  been  made  to  the  holder  by  the  maker 
before  the  institution  of  the  suit,  and  that  he  has  been  defrauded,  is  entitled  to  the  aid  of  a  court 
of  equity.    Atkins  r.  Dick,  14  Pet.,  114. 

$91.  In  a  suit  upon  a  note,  between  the  original  parties  thereto,  fraud  in  obtaining  the  note 
may  be  given  in  evidence,  for  it  avoids  the  whole  transaction.  Morrison  v.  Clifford,  1  Cr.  C. 
a,  685. 

§  92.  If  a  holder  of  a  note  procured  by  fraud  had  notice  of  the  fraud  when  he  took  it,  or 
participated  in  it,  he  cannot  recover  thereon.  But  it  is  otherwise  if  he  took  the  note  for  value 
mad  without  notice.    Riley  v.  Anderson,  2  McL.,  589. 

§  98.  Negotiable  paper. —  If  circumstances  are  proved  showing  fraud  in  the  inception  of  ne- 
gotiable bonds  sued  on,  the  burden  is  cast  upon  the  plaintiff  to  show  that  he  paid  value  for  the 
instruments.    Smith  v.  Sac  County,  11  Wall.,  1S9. 

§  94.  Bond?. —  In  an  action  at  law  upon  a  bond,  the  only  fraud  permissible  to  be  proved  is 
fraud  in  the  execution  of  the  instrument.    George  v.  Tate,  12  Otto.  564. 

g  9&.  A  suit  at  law  by  the  United  States  may  be  maintained  upon  a  bond  required  by  law  to 
be  given,  although  the  instrument  has  been  mutilated  by  the  destruction  of  the  seal,  unless 
the  mutilation  has  been  procured  by  frand  and  imposition  practiced  upon  a  public  officer  in 
the  discharge  of  his  duty  by  the  party  bound  by  the  instrument.  United  States  v.  Spalding, 
2  Mason,  47a 
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§  96.  In  an  action  upon  a  bond  in  Indiana  the  defendant  pleaded  that  the  obligee  represented 
to  him  that  he  had  a  requisition  on  him  from  the  governor  of  Ohio  to  answer  the  charge  of 
larceny  in  the  latter  state,  that  the  bond  was  given  to  settle  the  same  and  for  no  other  consid- 
eration, and  that  the  representation  was  false.  In  Indiana  bonds  are  assignable  by  statute,  but 
the  obligor  may  set  up  any  defense  which  he  had  against  the  obligee.  The  plea  was  sus- 
tained.    Bell  v.  Nimmo,  5  McL.,  109. 

§97.  In  an  action  on  a  bond  to  pay  the  amount  that  shall  be  recovered  in  an  action  pending 
between  third  persons,  collusion  between  such  third  persons  may  be  shown.  But  it  cannot  be 
shown  that  the  proceeding  by  the  plaintiff  in  that  action  was  fraudulent  as  against  the  defend- 
ant therein.    Greathouse  t\  Dunlop,  3  McL.,  303. 

§  98.  A  bottomry  bond  containing  fictitious  items  and  executed  for  a  much  larger  sum  than 
that  actually  advanced,  the  intention  being  to  defraud  the  underwriters,  is  void,  and  cannot 
be  enforced  as  a  lien  on  the  vessel  even  as  to  the  amount  actually  advanced.  Nor  can  the 
lender  resort  to  his  general  maritime  lien,  the  execution  of  the  bond  being  inconsistent  with 
an  intention  to  rely  upon  such  hen.    Carrington  v.  Pratt,  18  How.,  63. 

§  99.  Where  the  title  of  a  lender  upon  respondentia  bonds  depends  upon  the  validity  of  the 
respondentia  contracts,  no  fraud  practiced  by  the  borrower  or  his  agents  will  avoid  them,  un- 
less the  lender  has  participated  therein.    Atlantic  Ins.  Co.  v.  Conard,  4  Wash.,  662. 

§  100.  Non-joinder  of  parties. —  Where  complainants  are  allowed  to  dispense  with  parties  on 
account  of  their  numerousness,  any  one  of  whom  would  have  a  right  to  come  in  by  petition  and 
be  made  a  party,  if  necessary  to  protect  their  interests,  they  ought  to  proceed  with  the  utmost 
fairness  and  good  faith.    Campbell  v.  Railroad  Company,  1  Woods,  368. 

§  101.  Government. —  Fraud  is  not  imputable  to  the  government.  Governeurv.  Robertson, 
11  Wheat.,  882. 

§  102.  If  a  partnership  is  dissolved  by  the  death  of  one  of  its  members,  and  the  partnership 
creditors  or  the  personal  representatives  of  the  deceased  partner  do  not  commence  proceedings 
to  liquidate  the  affairs  of  the  partnership,  the  surviving  partner  may  deal  with  the  firm  prop- 
erty as  his  own,  and  it  is  not  a  fraud  upon  the  firm  creditors  for  him  to  apply  it  in  payment  of 
his  individual  debts,  where  there  is  nothing  showing  an  intention  to  defraud.  Fitzpatrick  u. 
Flannagan,  16  Otto,  648. 

§  103.  If  one  partner  executes  a  note  in  the  firm  name  without  the  knowledge  or  authority 
of  the  other  partners,  the  transaction  is  a  fraud  upon  the  latter.  Shainwald  v.  Lewis,*  6  Saw., 
556. 

§  104.  Purchasers  in  good  faith,  without  notice,  and  for  a  valuable  consideration,  from 
one  who  has  obtained  lands  by  fraud,  will  be  protected  in  equity.  Norton  v.  Meader,  4  Saw., 
603. 

§  105.  One  who  purchases  with  notice  from  a  fraudulent  vendee  is  held  in  equity  to  be  a 
trustee  for  the  original  vendor,  but  only  to  the  extent  of  the  Iatter's  interest  at  the  time  of  the 
sale.    Rogers  v.  Marshall,  8  McC,  76. 

§  106.  Fraud  in  a  grant  of  lands  made  by  the  legislature  cannot  be  set  up  as  against  an 
Innocent  purchaser  from  the  grantee.    Fletcher  v.  Peck,  6  Cr.,  87. 

§  107.  Innocent  purcliasers  from  one  who  has  fraudulently  obtained  possession  of  a  deed 
are  entitled  to  recover  for  permanent  improvements  made  by  them  while  permitted  to  retain 
possession,  so  far  as  such  improvements  have  not  been  made  by  rents  and  profits.  Utterbach 
v.  Binns,  1  McL.,  243. 

§  10S.  A  bona  fide  purchaser,  for  a  valuable  consideration,  and  without  notice,  from  a  fraud- 
ulent grantee,  will  hold  the  estate  at  law  against  the  original  grantor.  Wood  v.  Mann, 
1  Sumn.,  506. 

§  109.  Whether  a  plea  of  bona  fide  purchaser  for  valuable  consideration,  without  notice  of 
fraud,  is  a  good  plea  in  bar  to  a  legal  title  asserted,  as  it  is  to  an  equitable  one,  qucere.    IbicL 

g  1 10.  A  plea  by  a  defendant  to  a  bill  to  set  aside  a  conveyance  for  fraud,  that  he  is  a  bona 
fide  purchaser  from  the  alleged  fraudulent  grantee,  for  a  valuable  consideration,  without 
notice  of  the  alleged  fraud,  and  that  be  has  paid  a  part  of  the  consideration  money,  the  rest 
being  secured  by  a  mortgage,  furnishes  no  bar.  It  should  aver  that  the  whole  of  the  con- 
sideration money  has  been  paid  before  notice  of  the  fraud.    Ibid. 

gill.  In  cases  of  sales  procured  by  fraud  on  the  part  of  the  purchaser,  if  third  persons  buy 
absolutely  and  for  a  new  and  full  consideration,  and  without  notice  of  the  fraud  in  procuring 
the  goods,  they  are  to  be  protected  in  holding  them.  But  if  they  have  notice  of  the  fraud,  or 
give  no  new  valuable  consideration,  or  are  mere  mortgagees,  pawnees,  or  assignees  in  trust  for 
the  debtor,  or  for  him  and  others,  such  third  persons  are  to  be  regarded  as  in  no  better  condi- 
tion than  the  original  purchaser.    Johnson  v.  Peck,*  1  Woodb.  &  M.,  334. 

§  112.  If  a  purchaser  has  notice  at  any  time  before  the  conveyance  or  the  payment  of  the 
purchase  money  of  a  prior  equitable  incumbrance,  and  persists  in  the  purchase,  it  is  held  to  be 
in  fraud  of  such  incumbrance.    Merrill  t\  Dawson,  Hemp.,  563. 
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§  118.  A  purchaser  without  notice  of  any  fraud  in  the  sale  to  his  grantor  is  protected  in  his 
title.    Dexter  v.  Harris,  2  Mason,  531. 

§  114.  Administrator. —  The  creditors  of  a  deceased  debtor  can  sustain  a  bill  in  equity,  upon 
a  special  case  made,  against  the  administrator  and  a  third  person  to  subject  property  fraudu- 
lently withheld  to  the  payment  of  the  debts  of  the  deceased.     Hagan  v.  Walker,  14  How,,  29. 

§  115.  A  purchase  by  an  executor  of  property  of  his  intestate,  by  using  the  name  of  a 
nominal  buyer  who  is  to  convey  it  to  the  executor,  is  fraudulent  upon  its  face.  It  matters  not 
whether  the  sale  is  made  with  or  without  the  sanction  of  judicial  authority,  or  with  ministerial 
exactness,  and  for  a  fair  price.  Acquittances  given  by  cestuis  que  trust,  without  full  knowl- 
edge of  the  fraud,  do  not  bar  their  rights.    Michoud  v.  Girod,  4  How.,  508. 

§  118.  A  second  license  to  an  administrator  to  sell  property  already  sold  by  him,  and  a  second 
purchase  by  the  same  person,  is  not  evidence  of  fraud  in  the  first  sale.  Comstock  v.  Crawford, 
8  Wall.,  896. 

§  1 1 7.  A  purchaser  of  land  at  a  sale  made  by  an  administrator,  who  procured  the  sale,  either 
by  himself  or  his  agent,  through  collusion  and  combination  with  the  administrator  for  the  pur- 
pose of  defrauding  a  creditor,  cannot  recover  it  as  against  such  creditor  to  whom  it  has  been 
conveyed  by  the  son  of  the  deceased.    Cornett  v.  Williams,  20  Wall.,  226. 

§  118.  Whether  an  administrator  has  acted  fraudulently  in  confessing  a  judgment  and  buy- 
ing from  the  purchaser  at  the  execution  sale  of  the  land  of  the  intestate  is  a  question  for  the 
jury.    Swayze  v.  Burke,»  12  Pet.,  11. 

§  118.  A  party  who  by  fraud  and  violence  has  obtained  from  an  administrator  a  conveyance 
of  land  under  the  order  of  an  orphans'  court,  unfairly  and  collusively  obtained,  shall  not  be 
allowed,  in  a  court  of  law,  any  more  than  a  court  of  equity,  to  shelter  himself  under  a  title  so 
acquired,  against  the  heirs  at  law  of  the  intestate,  upon  the  ground  that  the  sale  has  been  con- 
firmed by  the  sentence  of  the  orphans'  court,  and  the  fraud  may  therefore  be  examined  into  in 
a  suit  in  ejectment  against  him.    Rhoades  v.  Selin,  4  Wash.,  715. 

§  120.  An  administrator,  who  was  one  of  the  heirs  of  the  deceased,  confessed  a  judgment  in 
favor  of  a  creditor  of  the  deceased.  Execution  was  issued,  and  the  attorney  for  the  plaintiff  in 
the  suit  purchased  the  land  sold,  declaring  publicly  at  the  sale  that  the  administrator  might  re- 
deem at  any  time  on  payment  of  the  debt,  and  that  he  did  not  intend  to  buy  the  land  to  hold 
it.  No  money  was  paid  by  the  attorney  on  his  bid,  and  four  years  later  the  administrator, 
having  remained  in  possession  and  received  the  rents  and  profits  during  this  time,  purchased 
from  him  on  payment  of  the  debt  only.  It  was  held  that  if  the  proceedings  on  the  part  of  the 
administrator  were  a  fraud  on  the  other  heirs,  his  title  could  not  be  sustained,  even  though 
the  attorney  was  not  a  party  to  or  cognizant  of  the  fraud.    Swayze  v.  Burke,*  12  Pet.,  11. 

§  121.  Debtor  and  creditor. —  If  creditors  agree  to  release  a  debtor  if  he  will  make  a  deed 
of  his  property  to  trustees,  it  is  a  fraud  upon  the  debtor  and  the  other  creditors  for  one  creditor 
to  refuse  to  execute  the  release  after  it  has  been  executed  by  the  others,  and  the  deed  to  the 
trustees  has  been  made.    Bartleman  v.  Douglass,  1  Cr.  C.  C,  450.     . 

g  122.  Where  one  creditor,  in  order  to  obtain  for  himself  a  preference,  induces  another,  by 
fraudulent  means,  to  release  his  debt,  the  latter  may  regard  his  debt  as  in  full  force,  and  such 
debt  will  support  a  petition  in  bankruptcy  against  the  debtor.    Michaels  t%  Post,  21  Wall.,  898. 

§  128.  It  is  not  fraudulent  for  a  debtor,  on  discovering  that  the  debt  is  about  to  be  attached 
in  his  hands  by  creditors  of  his  creditor,  to  pay  the  debt  and  thus  defeat  the  attachment, 
though  his  creditor  be  insolvent,  and  he  obtained  the  information  by  opening  a  letter  written 
by  the  creditors  and  addressed  to  a  third  person  whose  mail  he  probably  had  authority  to  open. 
Simpson  v.  Dall,  3  Wall.,  461. 

£  124.  In  an  action  on  bank  notes  against  the  directors  of  the  bank,  under  the  act  of  Mich- 
igan making  them  liable  individually  if  the  debts  of  the  bank  in  case  of  insolvency  shall  ex- 
ceed a  certain  amount,  it  is  no  defense  that  the  notes  came  into  the  possession  of  a  third  person 
who  fraudulently  put  them  into  circulation,  where  the  plaintiff  is  an  innocent  holder  who 
took  them  in  the  ordinary  course  of  business.    White  v.  How,  8  McL.,  291. 

§  125.  Vendor  and  purchaser.— To  enable  a  vendor  to  avoid  a  sale  on  the  ground  that  the 
buyer  did  not  intend,  at  the  time  he  bought,  to  pay  for  the  goods,  it  is  not  enough  to  show 
that  the  buyer  knew  himself  to  be  insolvent  at  the  time  of  making  the  purchase.  It  must  be 
shown  that  he  bought  knowing  that  he  could  not  pay  or  intending  not  to  pay.  An  instruction 
which  makes  no  reasonable  expectation  to  be  the  same,  in  legal  effect,  for  this  purpose,  as  no 
expectation,  is  held  to  be  erroneous.     Biggs  v.  Barry,  2  Curt.,  259. 

§  126.  If  teas  selected  by  a  purchaser  are  afterwards  changed  by  the  seller,  and  other 
teas  substituted,  the  purchaser  may  rescind  the  contract  and  refuse  to  take  the  teas,  as  soon  as 
the  fraud  is  discovered,  and  recover  back  the  purchase  money  paid,  or  plead  failure  of  con- 
sideration to  a  note  given  for  the  price ;  or  he  may  affirm  the  contract  and  claim  damages  for 
a  breach  of  it.    Cheongwo  v.  Jones,  3  Wash.,  859. 

g  127*  Where  lands  were  sold,  and  before  the  conveyance  could  be  recorded  they  were  at- 
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tached  as  the  lands  of  the  grantor  in  a  suit  on  a  note  given  on  the  day  after  the  conveyance, 
but  antedated  to  a  time  previous  thereto,  the  ante-dating  of  the  note  was  held  to  be  a  fraud 
upon  the  grantee  in  the  conveyance,  and  the  title  acquired  under  the  attachment  was  held  to 
be  void  as  to  him.    Eriggs  v.  French,  2  Suran.,  251. 

§  1 28.  In  an  action  for  damages  for  breach  of  contract  for  not  delivering  teas  of  the  quality 
contracted  for,  no  evidence  can  be  given  calculated  to  impute  fraud  to  the  defendant,  by  show- 
ing that  after  the  examination  of  the  teas  by  the  purchasers  they  might  have  been  changed 
and  other  teas  substituted.    Gilpin  v.  Consequa,  Pet.  C.  C,  85. 

§  125).  Six  or  seven  years'  possession  by  a  grantee,  without  any  complaint  of  mistake  or  mis- 
representation, during  which  time  he  continues  to  do  work  upon  the  land  and  make  payments  on 
the  price,  strongly  repels  the  idea  that  any  such  ground  for  relief  exists,  and  goes  far  to  bar  the 
equity  of  the  claim.     Ferson  v.  Sanger,*  1  Woodb.  &  M.,  138. 

§  1H0.  The  circumstance  that  a  vendor,  when  about  to  make  the  sale,  made  inquiries  as  to 
the  vendee's  anxiety  to  buy,  though  not  wholly  without  weight,  is  too  slight  to  raise  a  suspicion 
Of  grave  and  intended  fraud.     Stebbins  r.  Eddy,  4  Mason,  414  igg  298-302). 

§  131.  Rescission  of  sale  of  laud. —  Where  land  is  obtained  for  an  inadequate  consideration, 
from  the  owners,  who  live  at  a  distance  from  it,  and  are  ignorant  of  their  title,  and  the 
quantity,  value  and  situation  of  it,  by  one  knowing  the  facts,  but  who  falsely  represents  that 
it  is  of  much  less  value  and  quantity  than  it  is,  and  that  he  has  a  claim  upon  it  for  taxes,  the 
conveyance  will  be  set  aside  in  equity.     Tyler  v.  Black,  13  How.,  230. 

§  132.  A  sale  in  partition  proceedings  is  not  constructively  fraudulent  because  some  of  the 
commissioners  and  guardians  of  the  miner  heirs  become  interested  in  the  property  after  the 
sale  and  before  the  purchase  money  is  all  paid.    Kearney  v.  Tylor,  15  How..  494. 

§  133.  At  public  sale. —  If  an  association  of  individuals  to  bid  at  a  legal  public  sale  of  prop- 
erty has  for  its  object  not  the  prevention  of  competition  but  the  inducement  of  those  compos- 
ing it  to  participate  in  the  bidding,  the  purchase  by  6uch  association  should  be  upheld ;  other- 
wise if  the  association  is  formed  for  the  purpose  of  shutting  out  competition.    Ibid, 

§  184.  Where  the  property  sells  for  a  full  price  and  there  is  no  actual  fraud,  the  fact  that  the 
auctioneer  is  aware  at  the  time  of  the  sale  that  he  can  have  an  interest  in  the  company  formed 
to  purchase  the  property  does  not  render  the  sale  constructively  fraudulent,  the  company  be- 
ing formed  for  a  lawful  purpose  and  not  to  shut  out  competition.     Ibid. 

§  135.  Sacrifice  of  land  at  jndicfnl  sale. —  Where,  under  a  plea  of  former  discharge  in  bank- 
ruptcy, the  court  gave  judgment  against  a  non-resident  plaintiff  for  costs,  and  the  attorney  for 
the  defendant  taxed  the  costs  adjudged  to  the  defendant;  assumed  to  himself  the  power  not 
only  of  selecting  final  process,  but  of  prescribing  also  the  description  and  quantity  of  the  prop- 
erty which  he  desired  to  have  seized ;  furnished  a  list  of  the  parcels  and  the  amount  which  be 
chose  to  have  thus  seized ;  ordered  the  sheriff  to  levy  upon  the  whole  of  what  he  had  bo 
described ;  prepared  and  furnished  to  the  officer  such  advertisements  for  the  sale  of  the  prop- 
erty as  he  approved ;  required  the  sheriff  to  sell  $40,000  worth  of  land  to  satisfy  an  execution 
for  $39 ;  and  became  .the  purchaser  for  the  sum  of  about  $9,  the  sale  was  set  aside  as  fraudu- 
lent.   Byers  v.  Surget,  19  How.,  303;  Surget  v.  Byers,»  Hemp.,  715. 

§  13tt.  Disaffirmance  of  conveyance.— A  second  conveyance!  made  for  the  purpose  of  dis- 
affirming one  made  during  infancy,  though  fraudulent  as  to  the  first  grantee,  is  valid  as  a 
disaffirmance.    Tucker  v.  Moreland,  10  Pet.,  58. 

§  187.  Acquiring  title  to  which  another  has  the  better  right.— If  a  person,  by  false  and 
fraudulent  means,  acquires  the  legal  title  to  property  to  which  another  has  the  better  right, 
and  which  he  would  have  obtained  had  the  facts  as  they  existed  been  truly  represented,  equity 
will  compel  the  holder  of  the  legal  title  to  transfer  it  to  the  person  who  is  justly  entitled 
thereto.    White  v.  Cannon,  6  Wall.,  443. 

§  138.  A  deed  regularly  executed  for  an  expressed  consideration  is  presumed  to  have  been 
bona  fide  made  until  the  contrary  is  shown.    Vint  v.  King,*  2  Am.  L.  Reg.,  712. 

§  139.  A  conveyance  which  purports  to  be  bona  fide  and  for  a  valuable  consideration  must 
betaken  prima  facie  to  be  so.     Briggs  v.  French,  2  Sumn.,  251. 

§  141).  Fraud  in  the  execution  of  a  deed,  or  in  the  procurement  of  a  patent,  may  be  shown  at 
law  as  well  as  in  equity ;  but  at  law  the  fraud  is  limited  to  the  execution  of  the  instrument, 
and  no  matter  lrehind  that  transaction  is  admissible  as  evidence  to  show  fraud.  Cooper  v.  Rob- 
erts, 6  McL.,  92. 

g  141.  A  purchaser  from  a  defrauded  vendee  cannot  take  advantage  of  the  fraud.  Simp- 
son v.  Wiggin,  3  Woodb.  &  M.,  413.  • 

§  142.  Limiting  liability  of  stockholder.— An  agreement  between  a  corporation  and  a 
stockholder  limiting  the  liability  of  the  latter  upon  his  subscription  is  void  as  to  creditors, 
Upton  v.  Tribilcock,  1  Otto,  45. 

§  143.  An  agreement  by  a  corporation  with  its  stockholders  that  if  they  will  pay  a  certain 
percentage  of  the  value  of  their  shares  they  may  take  full-paid  certificates,  and  that  they  shall 
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not  be  liable  on  such  shares  for  any  further  payment,  is  a  good  and  valid  agreement  as  between 
the  company  and  its  stockholders,  but  is  void  as  to  its  creditors  as  being  a  fraud  in  law.  Sco- 
vill  v.  Thayer,  15  Otto,  153. 

§  144.  Placing  an  inadequate  stamp  on  a  deed  for  the  purpose  of  misleading  and  defraud- 
ing creditors  does  not  make  it  void  under  the  stamp  acts  of  congress.  The  act  must  be  done 
with  intent  to  defraud  the  government.    Dowell  v.  Applegate,  7  Saw.,  232. 

§  145.  Promise  on  sale  of  slave. —  An  action  of  deceit  will  lie  against  a  person  who  induces 
the  plaintiff  to  sell  his  blare  much  below  her  real  value,  by  falsely  and  fraudulently  promising 
not  to  remove  her  out  of  the  district,  and  not  to  sell  her  to  southern  negro  traders.  Fenwick 
v.  Grimes,  5  Cr.  C.  C,  603. 

§  146.  The  plaintiff  having  sold  a  slave  to  the  defendant  and  reduced  the  price  upon*  the 
promiae  that  the  latter  would  not  remove  the  slave  from  the  district,  sued  for  deceit,  alleging 
that  the  defendant  had  sold  her  to  a  negro  trader,  by  means  whereof  she  had  been  removed 
from  the  district.  An  arrest  of  judgment  was  moved  for,  on  the  ground  that  one  of  the  counts 
was  bad  for  want  of  a  scienter;  that  is,  an  averment  that  the  defendant  knew  that  the  person 
to  whom  he  sold  was  a  negro  trader.  The  court  arrested  the  judgment,  holding  that,  as  no 
deceit  previous  to  the  sale  was  averred,  there  was  only  a  breach  of  promise,  and  that  an  action 
of  deceit  would  not  lie  for  a  breach  of  promise.    Fenwick  v.  Grimes,*  5  Cr.  C.  C,  439. 

§  147.  Effect  of  bankruptcy. —  It  seems  that  a  claim  to  the  repayment  of  purchase  money 
paid  on  a  contract  of  sale  induced  by  the  fraud  of  the  seller  is  not  discharged  by  the  bankrupt 
laws.     Doggett  v.  Emerson,*  1  Woodb.  &  M.,  195. 

£148.  A  secret  settlement  made  by  a  woman  on  the  ere  and  in  contemplation  of  her 
marriage,  and  without  the  knowledge  of  her  intended  husband,  is  a  fraud  upon  his  marital 
rights,  and  he  can  maintain  a  bill  to  set  it  aside.     Linker  v.  Smith,  4  Wash.,  224. 

§  149.  Offer  of  reward —Deuel t  by  public  offlcaiv—  A  large  sum  of  money  having  been 
stolen  from  the  county  of  Marion  in  the  state  of  Iowa,  the  officers  of  that  county,  in  the  name 
of  the  county,  offered  a  reward  to  any  who  might  apprehend  the  robbers ;  and  citizens  of  Mis- 
souri, acting  upon  the  faith  of  the  offer,  performed  the  service.  It  turned  out  that  the  county 
officers  had  no  authority  to  bind  the  county  for  the  payment  of  the  reward  in  the  manner  in 
which  they  had  attempted,  but  it  was  not  pretended  that  there  was  any  fraudulent  intent  on 
their  part,  having  acted  in  good  faith,  intending  to  bind  the  county  and  believing  that  they 
had  power  to  do  so.  Those  who.  caught  the  robbers  sought  to  charge  the  officers  as  for  a 
fraud,  upon  the  technical  ground  that  the  latter  were  conclusively  presumed  to  know  the  law 
of  Iowa,  and  therefore  must  be  held  to  have  offered  the  reward  knowing  that  the  county 
would  not  be  bound,  and  hence  to  have  intended  to  mislead  and  deceive  the  plaintiffs.  It  was 
held  that  the  officers  could  not  be  charged  with  a  fraud  while  in  fact  acting  in  good  faith ;  and 
that  the  plaintiffs,  though  citizens  of  Missouri,  were  also  bound  to  know  the  law  of  Iowa,  and 
could  not  therefore,  upon  their  own  theory,  have  been  deceived.  Huthsing  v.  Bosquet,*  8 
HcC,  569. 

g  loO.  In  bankruptcy. —  A  general  plea  of  fraud  in  a  bankruptcy  case,  where  the  bankrupt 
baa  been  engaged  in  large  commercial  business,  is  not  sufficient.  He  cannot  be  expected  to  be 
prepared  to  meet  the  fraud  unless  reasonable  notice  of  the  facts  relied  on  to  show  it  is  given. 
Lathrop  t7.  Stewart,  6  McL.,  630. 

§  151.  Defense  not  enjoined,  when.— It  is  no  part  of  the  functions  of  a  court  of  equity  to  ' 
enjoin  a  defendant  from  setting  up  a  legal  and  just  defense  in  a  court  of  law,  under  the  alle- 
gation that  it  is  a  fraud  for  him  to  differ  with  the  plaintiff  in  his  construction  of  the  contract, 
liftgnim*.  v.  Thompson,  2  Wall.  Jr.,  209. 

§  152.  If  an  a?ent  fraudulently  makes  any  profits  out  of  his  agency  at  the  expense  of  the 
principal,  he  must  account  to  the  principal  therefor ;  and  the  agent  shall  gain  nothing  by  his 
fraud.    Northern  Pacific  R.  Co.  v.  Kindred,  3  McC.,  627. 

%  158.  Where  a  corporation  employed  agents  to  sell  its  lands,  proposing  to  receive  in  pay- 
ment its  preferred  stock  then  outstanding,  and  the  agents  purchased  a  portion  of  the  lands 
themselves  by  using  the  names  of  third  persons,  and  by  purchasing  the  preferred  stock  of  the 
corporation  in  the  market  and  delivering  it  to  the  corporation,  representing  it  as  stock  paid  in  by 
such  third  persons,  it  was  held  that  the  corporation,  on  discovering  the  fraud,  might  repudiate 
the  contract,  and  need  not  return  anything  but  what  it  had  actually  received  on  account  of 
the  fraudulent  transaction.    Ibid. 

$  154.  If  an  agent,  in  making  a  sale,  though  he  be  a  special  agent  for  this  purpose,  commits 
a  fraud,  or  states  falsehoods  as  to  material  facts,  which  are  relied  on,  the  sale  may  be  avoided. 
Foster  r.  Swasey,  2  Woodb.  &  M.,  217. 

£  155.  Although  an  agent  or  officer  may  have  unquestionable  authority  to  make  a  contract, 
be  may  be  guilty  of  fraudulent  collusion  with  the  other  party  in  making  it,  and  it  may  be  void 
and  not  binding  on  the  party  for  that  reason.  And  the  terms  of  the  contract,  and  all  the  cir- 
cumstances attending  its  negotiation  and  execution,  including  the  conduct  of  the  parties  be- 
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fore  and  afterwards,  may  be  considered  for  the  purpose  of  evincing  and  proving  such  fraud. 
Hitchcock  v.  City  of  Galveston,  3  Woods,  287. 

§  156.  It  is  deemed  a  fraud  for  an  agent  to  avail  himself  of  his  confidential  relation  to  drive 
a  bargain  or  create  an  interest  adverse  to  that  of  his  principal  in  the  transaction ;  and  that 
fraud  creates  a  trust,  even  where  the  agency  may  or  must  be  proved  by  parol.  Jenkins  v. 
Eldredge,  3  Story,  181. 

£  157.  Insurance. —  If  the  insured,  with  a  fraudulent  intent,  presents  to  the  insurance  com- 
pany a  claim  for  a  larger  loss  than  that,  sustained  by  them,  they  cannot  sustain  an  action  on 
the  policy.    Huchberger  v.  Home  Ins.  Co.,  5  Biss.,  106. 

§  158.  Overvaluation  of  the  subject-matter  of  insurance  is  no  necessary  proof  of  fraud.  But 
there  may  be  very  cogent  circumstances  from  which  fraud  may  be  inferred,  where  the  cause 
otherwise  labors  under  strong  suspicions.     Ocean  Ins.  Co.  v.  Fields,  2  Story,  59. 

§  159.  Patent  rights. — The  procuring  of  a  patent  for  a  new  and  useful  machine  under  the 
assumption  of  a  re-issue  of  a  prior  patent  which  was  not  useful  is  a  fraud  upon  the  public, 
since  it  overreaches  similar  inventions  made  since  the  first  patent.  Brooks  v.  Fiske,  15  How., 
212. 

§  160.  In  an  action  upon  covenants  executed  by  the  defendant  to  the  plaintiff  in  conse- 
quence of  a  license  granted  by  the  latter  to  the  former  to  make  and  vend  a  certain  patented 
article,  the  defendant,  it  seems,  may  show  in  defense  that  the  plaintiff  acted  fraudulently  in 
taking  out  the  patent.    Wilder  v.  Adams,  2  Woodb.  &  M.,  829. 

§  161.  The  decision  of  the  commissioner  in  granting  a  renewed  patent  raises  a  presumption 
against  any  fraudulent  intention  in  surrendering  the  original  patent  and  obtaining  the  re-issued 
letters.    Jordan  v.  Dobson,  2  Abb.,  898. 

§  162.  In  a  suit  upon  a  promissory  note,  the  court  instructed  the  jury  that  if  the  plaintiff 
sold  to  the  defendant  a  patent  right  including  an  original  invention,  which  was  known  to  the 
plaintiff  to  have  been  previously  patented  to  another,  together  with  his,  the  plaintiff's, 
improvement  on  such  original  invention,  for  which  improvement  only,  the  plaintiff  was 
entitled  to  a  patent ;  and  the  defendant  bought  Buch  patent  right  ignorant  of  the  original  in- 
vention having  been  previously  patented  to  another,  and  with  the  belief  that  he  would  have 
an  exclusive  right  to  the  whole  machine ;  and  the  note  in  question  was  given  as  a  part  con* 
sideration  for  such  purchase,  then  it  was  a  fraud  upon  the  defendant  and  the  note  was  void  in 
law.    Turner  v.  Johnson,  2  Cr.  C.  C,  287. 

§  163.  An  applicant  for  a  patent,  to  whom  the  commissioner  has  not  given  notice,  as  re- 
quired by  law,  of  a  subsequent  application  by  another  covering  the  same  ground,  has  received 
no  wrong  for  which  the  United  States  is  pecuniarily  responsible,  where,  in  pursuance  of  the 
directions  of  the  secretary  of  state  urging  an  early  issue  of  patent  to  the  second  applicant,  on 
the  ground  that  it  will  facilitate  a  supply  of  the  article  for  the  government,  the  second  appli- 
cation is  taken  up  first  and  a  patent  issued  to  the  second  applicant.  Thistle  v.  United  States,* 
Dev.,  130. 

§  164.  It  cannot  be  contended  that  a  patent  was  obtained  in  fraud  of  another  who  was  the 
original  discoverer,  where  the  latter  has  given  up  his  right  to  the  person  obtaining  the  patent, 
by  expressly  or  impliedly  permitting  him  to  encounter  the  trouble  and  expense  of  obtaining  it. 
Dixon  v.  Moyer,  4  Wash.,  68. 

§  165.  If  the  original  inventor  of  a  machine  and  the  inventor  of  an  improvement  thereon 
agree  that  the  patent  for  the  whole  shall  be  taken  in  their  joint  names,  the  former  is  guilty  of 
a  fraud  if  he  obtains  the  patent  in  his  own  name,  and  is  in  equity  a  trustee  for  the  latter. 
Reutgen  v.  Kanowrs,  1  Wash.,  168. 

g  166.  If  one  fraudulently  procures  a  devise  to  be  made  to  him  upon  a  parol  agreement 
to  hold  in  trust  for  another,  equity  will  treat  the  fraudulent  procurer  of  the  legal  title  as  a 
trustee  ex  malificio.  But  if  an  expectant  heir  fraudulently  prevents  a  dying  ancestor  from 
making  a  will  in  favor  of  a  daughter  by  a  parol  promise  to  hold  in  trust  for  her,  it  does  not 
raise  a  trust  which  adheres  to  the  title  in  the  hands  of  the  promisor  and  his  heirs,  but  it  is  a 
mere  parol  promise  which,  on  account  of  the  fraud  practiced,  chancery  will  compel  the  prom- 
isor to  execute.  In  such  a  case,  therefore,  a  bill  to  enforce  performance  of  the  promise  cannot 
be  maintained  against  the  heirs  alone  of  the  promisor.    Bedilian  v.  Seaton,  8  Wall.  Jr.,  279. 

§  167.  Suit  for  alimony. —  A.  feme  covert  who  has  sued  for  alimony  and  obtained  an  injunc- 
tion preventing  her  husband  from  conveying  away  his  property,  is  to  be  considered  as  a  cred- 
itor in  equity,  and  competent  to  show,  in  a  petition  by  slaves  for  freedom,  that  the  act  of  the 
husband  in  manumitting  the  slaves  pending  her  suit  was  in  fraud  of  her  rights.  Negro  Clag- 
ett  v.  Gibson,  3  Cr.  C.  C,  359. 

§  168.  A  deed  of  manumission  made  by  a  husband  pending  suit  by  the  wife  for  alimony, 
and  for  the  purpose  of  preventing  her  from  recovering  her  claim,  is  fraudulent  and  void.  But 
if  made  with  a  view  of  preventing  her  from  obtaining,  at  his  death,  a  distributive  portion  of 
his  property,  such  motive  does  not  avoid  it.    Ibid. 
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§  169.  Landlord  and  tenant — The  secretary  of  the  treasury  leased  a  building  for  a  custom- 
house, upon  the  representations  of  the  collector  of  the  port,  who  was  a  joint  owner  of  the 
premises,  but  who  did  not  disclose  this  fact.  The  premises  were  unsuited  for  the  purposes  for 
which  they  were  leased,  and  the  rent  stipulated  to  be  paid  was  unreasonable  and  extravagant. 
Held,  that  the  lease  was  fraudulently  procured,  that  the  United  States  were  not  bound  by  it, 
and  that  they  might  surrender  the  premises  without  becoming  liable  in  damages  therefor. 
Larkin  v.  United  States  *  5  Ct.  CI.,  526. 

§  1 70.  The  assignee  of  a  lease  procured  by  fraud  of  the  lessor  cannot  claim  damages  for 
non-payment  of  rent  after  the  premises  are  vacated,  where  the  facts  were  matters  of  observa- 
tion and  record,  and  as  such  the  assignee  had  notice  of  them  at  the  time  of  his  purchase.    Ibid. 

§  171.  A  release  given  by  one  of  two  joint  contractors,  which  is  fraudulent,  will  not  ex- 
tinguish the  lien  as  to  the  other,  which  has  already  become  fixed  by  law.  Canal  Company  v. 
Gordon,  6  Wall.,  561. 

§  1 72.  A  ship's  papers,  when  shown  to  be  fraudulent,  are  no  proof  of  a  valid  title,  under 
the  law  of  nations.     United  States  v.  Amistad,  15  Pet.,  518. 

§  173.  An  act  done  in  fraud  of  a  law  is  done  in  violation  of  it.  And  it  is  for  the  jury  to 
judge  of  the  intention  with  which  it  was  done.    Lee  v.  Lee,  8  Pet.,  44. 

§  1 74.  In  drawing  a  lottery.—  Where  a  person  employed  by  the  operators  of  a  lottery  to  do 
the  manual  acts  of  drawing  the  numbers,  and  so  determining  the  prizes,  secretly  caused  a 
ticket  to  be  purchased  for  himself,  and  fraudulently  pretended  to  have  drawn  the  number  of 
that  ticket,  so  as  to  entitle  it  to  the  prize,  and  the  operators,  on  the  faith  of  this,  paid  the 
money  to  the  person  represented  to  be  the  purchaser  of  the  ticket,  it  was  held  that  the  transac- 
tion was  void,  that  an  action  for  money  had  and  received  would  lie,  and  that  infancy  at  the 
time  of  the  commission  of  the  fraud  was  no  defense.     Catts  v.  Phalen,  2  How.,  376. 

$  175.  Transactions  between  parent  and  child. —  If  a  man  purchases  land  and  takes  a  deed 
in  the  name  of  his  son,  for  fear  that  his  wife,  whom  he  has  married  since  the  death  of  his  son's 
mother,  and  her  children  by  a  former  husband  may  claim  the  land ;  and  he  afterwards  surren- 
ders the  deed  never  accepted  by  the  son,  and  takes  one  in  his  own  name,  there  is  no  fraud 
which  will  defeat  the  father's  title  in  favor  of  the  son,  the  father  having  always  remained  in 
possession,  and  having  recorded  the  deed  to  himself  many  years  before  the  claim  is  set  up. 
Longworth  v.  Close,  1  McL.,  282. 

g  1 76.  Foreclosure  —  Fraudulent  combination.—  If  the  parties  to  a  foreclosure  suit,  in  or- 
der to  counteract  a  claim  set  up  by  other  parties  for  a  portion  of  the  mortgaged  lands,  combine 
together,  through  the  aid  of  the  court,  to  shorten  the  time  of  sale,  and  to  cover  up  the  real 
ownership  of  the  property,  a  court  of  equity  will  not  enforce  such  fraudulent  agreement. 
Randall  v.  Howard,  2  Black,  585. 

§177.  Railroad  — Mortgage— Foreclosure— New  company  — Creditors.— Pending  pro- 
ceedings to  foreclose  a  mortgage  upon  a  railroad,  the  holders  of  the  mortgage  bonds  and  other 
creditors  of  the  company  entered  into  an  agreement  whereby  it  was  provided  that  a  committee 
should  be  appointed  to  obtain  a  decree  in  the  foreclosure  suit,  and  purchase  at  the  foreclosure 
sale,  in  behalf  of  all  the  holders  of  bonds,  stocks  and  indebtedness  of  the  company,  all  the 
rights,  privileges,  franchises  and  property  of  the  company:  that  a  new  corporation  should  be 
formed  to  own  and  operate  the  road  and  its  franchises ;  that  the  holders  of  the  bonds,  indebt- 
edness and  stock  of  the  old  company  should  deliver  the  same  to  a  third  person,  subject  to  the 
order  of  the  committee ;  that  the  committee  should  convey  the  railroad  and  all  its  franchises 
and  appurtenances  to  the  new  company,  who  should  make  a  first  mortgage  of  the  same  to 
secure  a  certain  amount  of  bonds,  and  a  second  mortgage  to  secure  a  certain  amount  of  other 
bonds,  a  part  of  which  should  be  called  "first  preferred  income  bonds"  and  a  part  " second 
preferred  income  bonds ; "  that  the  new  corporation  should  issue  a  certain  amount  of  stock; 
that  the  holders  of  the  first  mortgage  bonds  of  the  old  company  should  receive  in  place  of  the 
same  the  new  bonds,  secured  by  the  first  and  second  mortgages,  at  a  certain  rate  fixed  by 
the  agreement ;  that  the  holders  of  the  unsecured  indebtedness  of  the  old  company  should  re- 
ceive,  on  surrender  of  their  evidences  of  debt,  "second  preferred  income  bonds"  of  the  new 
company  at  par,  to  the  full  amount  of  their  respective  debts  and  interest;  that  the  holders  of 
the  first  preferred  stock  of  the  old  company  should,  on  surrender  of  their  certificates,  receive 
stock  of  the  new  company  to  the  amount  of  fifty  per  cent,  of  their  old  stock;  and  that  the 
holders  of  the  second  preferred  stock  should  receive  stock  of  the  new  company  to  the  amount 
of  thirty  per  cent,  of  the  old  stock,  and  the  holders  of  the  common  stock  of  the  old,  twenty- 
five  per  cent,  in  the  stock  of  the  new.  On  a  bill  by  a  h©lder  of  unsecured  indebtedness  of  the 
old  company,  charging  the  plan  for  the  reorganization  of  the  company  as  fraudulent  as  to 
creditors,  it  was  held  that  the  plan  fairly  contemplated  the  protection  of  all  classes  of  credit- 
ors of  the  old  company  in  the  equitable  order  of  their  priority,  and  that  the  unsecured  credit- 
ors were  placed  in  at  least  as  good  a  relation  to  the  new  company  as  they  bore  to  the  old. 
Hancock  v.  Toledo,  Peoria  &  Warsaw  R.  Co.,  9  Fed.  R,  738. 
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§  1 78.  Where  the  directors  of  an  insolvent  railroad  company,  when  sued  upon  their  indorse- 
ments for  the  company  by  creditors  who  also  held  mortgage  bonds  as  collaterals,  in  order  to  re- 
lieve themselves  from  liability  and  throw  the  debt  upon  the  company,  procured  foreclosure 
proceedings  to  be  instituted  upon  the  mortgage,  and  procured  others  to  purchase  the  claim  of  the 
creditors  pursuing  them  upon  their  indorsements,  swelling  the  indebtedness  of  the  road  beyond 
its  true  amount  by  negotiating  bonds  not  then  delivered  in  order  to  accomplish  this  result,  the 
sale  under  the  decree,  which  was  a  sacrifice  of  all  the  property  of  the  company,  was  set  aside 
as  fraudulent  as  to  creditors.    Drury  v:  Cross,  7  Wall.,  299. 

S  17SI.  Where  the  trustees  in  a  mortgage  to  secure  the  bonds  of  a  railroad  company  are  made 
defendants  in  a  bill  by  certain  of  the  bondholders  to  foreclose  the  mortgage,  and  allow  a 
decree  to  be  taken  by  default,  this  is  a  constructive  fraud  against  the  bondholders  whom 
they  represent ;  and  if  knowingly  taken  advantage  of  by  the  complainants  in  the  bill  to  the 
prejudice  of  the  bondholders,  they  are  participants  in  the  fraud.  Campbell  v.  Railroad  Com- 
pany, 1  Woods,  368. 

§  180.  Land  patents. —  When  a  grant  or  patent  for  land,  or  legislative  confirmation  of  titles 
to  land,  has  been  given  by  the  sovereignty  or  legislative  authority  only  having  the  right  to 
make  it,  without  any  provision  having  been  made  in  the  patent  or  by  the  law  to  inquire  into 
its  fairness  as  between  the  grantor  and  the  grantee,  or  between  third  parties,  a  third  party  can- 
not raise  in  ejectment  the  question  of  fraud  as  between  the  grantor  and  grantee,  and  thus  look 
beyond  the  patent  or  grant.     Field  v.  Seabury,  19  How.,  323. 

£  1*1.  Miscellaneous. — If  a  person,  in  consideration  of  a  bond  executed  to  him,  transfers 
the  equitable  right  to  lands  to  the  obligor  of  the  bond,  and  afterwards  acquires  the  legal  title 
and  refuses  to  convey  it,  and  a  part  of  the  lands  arc  lost  by  his  neglect  to  pay  the  taxes  on 
them,  he  is  not  entitled  to  the  aid  of  a  court  of  equity  to  enforce  the  bond,  or  to  obtain  satis- 
faction of  a  judgment  at  law  thereon.    Skillern  t\  May,  4  Cr.,  137. 

§  182.  A  mortgage  by  a  widow  securing  a  claim  against  her  deceased  husband  is  not  vitiated 
by  a  subsequent  agency  of  the  mortgagee  in  settling  her  affairs.  Jackson  v.  Ashton,*  11 
Pet,  229. 

g  183.  The  plaintiffs  holding  certain  expired  contracts  for  the  purchase  of  certain  lands,  and 
thinking  that  the  owner  would  sell  to  them  for  less  than  he  would  sell  to  others,  and  that  this 
good-will  might  be  a  valuable  subject  of  sale,  employed  one  of  the  defendants  to  negotiate 
with  the  owner  for  the  purchase  of  the  lands,  find  out  the  lowest  price  at  which  he  would  sell 
to  the  plaintiffs,  and  then  dispose  of  the  plaintiffs'  rights  under  the  contracts  at  the  best  price 
he  could  obtain.  In  this  bill  they  alleged  that  this  defendant  had  defrauded  them  of  this 
good-will  by  entering  into  a  combination  with  the  other  defendants  to  obtain  from  the  plaintiffs 
their  rights  under  these  contracts  for  a  trifling  sum  and  then  negotiate  a  purchase  irom  the 
owner  as  if  for  the  plaintiffs ;  and  prayed  that  the  defendants  might  be  treated  as  trustees,  and 
for  an  account,  and  for  other  relief.  It  was  held  that  the  plaintiffs  could  maintain  their  action 
if  they  could  show  that  the  agent  disposed  of  what  he  was  employed  to  sell  for  less  than  its 
value,  and  that  he  did  this  fraudulently ;  but  that  the  proofs  failed  to  show  either  of  these 
facts.    Garrow  v.  Davis,*  15  How.,  272. 

§  184.  The  aid  of  a  court  of  equity  cannot  be  invoked  to  enforce  an  agreement  made  with 
intent  that  it  shall  operate  as  a  fraud  upon  the  rights  and  interests  of  third  persons.  Thus  if, 
in  a  suit  lor  trespass  against  several  joint  wrong-doers,  the  plaintiff  makes  a  secret  agreement 
with  some  of  the  defendants  that  if  they  will  make  no  defense  he  will  not  levy  execution  on 
their  property,  but  collect  the  whole  of  the  judgment  from  the  other  defendants,  and  judg- 
ment is  taken  against  all,  the  defendants  who  made  the  agreement  cannot  obtain  relief  upon 
it  in  equity  as  against  a  bona  fide  purchaser  of  the  judgment  without  notice  of  such  agree- 
ment   Selz  v.  Unna,*  6  Wall.,  327. 

§  185.  Where  A. 'received  bonds  of  B.  upon  trust  to  purchase  therewith,  for  the  benefit  of 
B.,  lands  of  the  railroad  company  which  had  issued  the  bonds,  "at  or  near  the  average 
price  of  five  dollars  per  acre,"  and  instead  of  doing  so  sold  them  to  C.  for  six  cents  on  the 
dollar,  and  C  sold  them  to  E.  at  one  hundred  and  fifty  per  cent  advance,  both  knowing  the 
object  for  which  A.  had  received  them,  it  was  held  to  be  a  clear  case  of  fraudulent  breach  of 
trust,  and  that  C.  and  E.,  being  participes  criminis,  were  bound  to  deliver  the  bonds  to  B. 
when  demanded.    Kitchen  v.  Bedford,*  13  Wall..  413. 

§  IStt.  The  assignee  in  bankruptcy  of  an  insurance  company  filed  a  bill  against  those  who 
had  been  the  officers  and  directors  of  the  company  prior  to  the  bankruptcy  proceedings,  alleging 
that  they  had  fraudulently,  and  without  paying  any  consideration  to  the  company,  divided 
among  themselves  and  their  friends  certain  bonds  belonging  to  the  company.  The  answer 
denied  the  charge  and  that  the  company  ever  owned  the  bonds.  The  evidence  showed  that  the 
bonds  did  not  belong  to  the  company,  but  their  possession  was  borrowed  by  its  officers  for  the 
purpose  of  exhibiting  them  to  the  superintendent  of  insurance  as  evidence  of  the  sound  con- 
dition of  the  companv  and  its  right  to  continue  the  business  of  insurance,  and  were  returned 
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by  the  officers  to  the  owners.    It  was  held  that  the  bill  was  properly  dismiss©^  by  the  court 
below.    Walker  v.  Reister,*  12  Otto,  467. 

§  187.  In  an  action  for  money  obtained  by  false  pretenses,  the  pretense  should  be  distinctly 
averred,  and  its  truth  denied  in  terms.    Fenwick  v.  Grimes,*  5  Cr.  C.  C,  439. 

§  188.  Where  a  plaintiff  in  a  court  of  law  is  to  make  out  by  evidence  that  he  answers  to  a  cer- 
tain description  given  in  a  statute,  so  as  to  take  as  grantee,  this  may  be  met  by  evidence  of 
fraud,  perjury  or  forgery  on  the  part  of  the  plaintiff  in  the  obtaining  of  that  evidence  and 
bringing  himself  within  the  letter  of  the  statute.    Seabury  v.  Field,*  1  McAl.,  60. 

§  1 89.  It  is  no  defense  to  a  bill  for  the  specific  performance  of  a  contract  of  a  settler  on  lands 
purchased-by  the  government  from  the  Delaware  Indians  to  convey  a  part  thereof,  when  the 
title  is  obtained,  to  the  plaintiff,  who  has  furnished  part  of  the  purchase  money  to  be  paid  at 
the  sales,  that  the  United  States  have  defrauded  the  Indians,  that  the  lands  have  been  sold  be- 
low their  value,  and  that  the  defendant  has  obtained  his  title  by  fraud.  Nor  do  the  fourth 
and  fifth  sections  of  the  act  of  congress  of  March  31,  1830,  "  for  the  relief  of  purchasers  of  pub- 
he  lands,  and  for  the  suppression  of  fraudulent  practices  at  the  public  sales,"  afford  any  de- 
fense. These  sections  were  intended  to  prevent  fraudulent  combinations  among  bidders  and 
to  protect  others,  proposing  to  purchase,  from  such  combinations,  and  cannot  be  made  to 
encourage  fraud  by  releasing  the  party  guilty  of  fraud  from  the  obligation  of  his  contract 
Fackler  r.  Ford,*  24  How.,  322. 

§  190.  If  two  persons  join  in  an  effort  to  acquire  land,  and,  while  holding  it  jointly  under 
an  invalid  title,  one  seeks  to  destroy  that  title  and  acquire  a  valid  title  himself  alone  and 
thereby  hold  adversely  to  the  other,  such  acts  are  a  fraud  upon  the  latter ;  and  if  he  succeeds, 
the  person  defrauded  may  obtain  a  conveyance  of  his  share  in  equity.  Russell  v.  Beebe, 
Hemp.,  704. 

§  191.  Whether  the  loss  of  a  vessel  alleged  to  have  been  occasioned  by  perils  of  the  sea  and 
stranding  was  occasioned  by  fraud  or  gross  negligence  is  a  question  of  fact  for  the  jury. 
Church  v.  Marine  Ins.  Co.,  1  Mason,  841. 

£  1 93.  Where  a  brig  attached  in  the  harbor  of  New  York  by  virtue  of  a  warrant  from  the 
United  States  district  court  for  that  district  was  collusively  and  fraudulently  seized  by  A.  and 
B.,  and  carried  into  the  district  of  Connecticut,  and  there  caused  to  be  attached  at  the  suit 
of  A.,  for  the  private  debt  of  B.,  it  was  held  that,  on  application  of  the  marshal  for  the  southern 
district  of  New  York  to  the  district  court  of  Connecticut,  the  latter  court  correctly  issued  a 
warrant  directing  the  marshal  of  the  latter  district  to  deliver  the  vessel  to  the  marshal  of  the 
former.    In  the  Matter  of  the  Brig  Joseph  Gorham,*  2  N.  Y.  Leg.  Obs.,  888. 

55  118.  The  right  of  the  heirs  of  a  grantee  in  a  Mexican  grant  of  lands  in  California,  made 
before  that  territory  was  ceded  to  the  United  States,  is  held  not  to  have  been  taken  away  by 
attempts  to  enlarge  the  grant,  after  the  cession,  in  order  to  defraud  the  United  States,  United 
States  r.  West,  22  How.,  315. 

§  194.  In  a  suit  in  Rhode  Island  upon  a  bond  for  the  liberty  of  the  prison,  a  discharge  of  the 
defendant  under  the  poor  debtor's  law  is  a  good  defense  though  obtained  by  fraud.  Ainmidon 
v.  Smith,  1  Wheat.,  447. 

£  19j«  Where  the  capture  under  which  a  vessel  seized  for  violation  of  the  embargo  act 
was  carried  to  a  foreign  port  was  collusive,  a  decree  of  condemnation  was  affirmed.  The 
William  King,  2  Wheat,  148. 

§  196.  Where,  in  a  collision  case,  it  appeared  that  the  bills  of  the  workmen  and  material- 
men for  the  repair  of  the  injured  vessel  had,  with  the  knowledge  and  connivance  if  not  the 
procurement  of  the  master,  been  exaggerated,  with  a  view  to  impose  upon  the  underwriters, 
it  was  held  that  tbe  court  below  did  right  in  reducing  the  items  to  the  lowest  estimate,  the 
court  remarking  that  if  the  court  below  had  rejected  the  entire  amount  of  the  bills  tainted 
with  the  fraud  the  decision  would  have  been  upheld.    The  Iola,  4  Biatcb.,  38. 

§  197.  Where  the  court  below  had  set  aside  a  conveyance  as  obtained  by  fraud,  the  consid- 
eration of  which  conveyance  was  the  cancellation  of  a  bond  and  mortgage  which  the  grantee 
held  against  tbe  grantor,  and  had  decreed  a  redelivery  of  the  bond  and  mortgage  unaffected 
by  any  indorsement  of  credit  or  payment  thereon,  it  was  held  that  the  court  decided  correctly 
in  not  making  payment  of  the  bond  a  condition  precedent  to  the  reconveyance  of  the  planta- 
tion.    Neblett  v.  Macfarland,  2  Otto,  101. 

g  198.  Omission  of  the  postmaster-general  to  cause  suit  to  be  instituted  upon  the  bond  of  a 
postmaster,  and  to  inform  the  sureties  of  his  default,  is  not  per  se  fraudulent.  Postmaster- 
General  r.  Reeder,  4  Wash.,  678. 
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II.   FALSE  REPRESENTATIONS. 

1.  In  General.    . 

Summary— Statement  as  to  existing  fact  necessary,  §  199.—  Matters  of  opinion;  contingencies; 
value  of  property,  §§  200,  201. —  Setting  aside<x>mpromi&e,  §  202. 

§  199.  The  law  gives  a  different  effect  to  a  representation  of  existing  facte  from  that  given 
to  a  representation  of  facts  to  come  into  existence.  To  make  a  false  representation  the  sub- 
ject of  an  action  it  is  usually  necessary  that  it  should  be  a  statement  likely  to  impose  upon  one 
exercising  common  prudence  and  caution,  and  that  it  should  be  a  statement  of  an  existing 
fact,  a  promissory  statement  not  being  generally  the  subject  of  an  action.  The  law  also  gives 
a  different  effect  to  those  promissory  statements  based  upon  general  knowledge,,  information 
and  judgment,  and  those  representations  which,  from  knowledge  peculiarly  his  own,  a  party 
may  certainly  know  will  prove  to  be  true  or  false.  Thus  where,  on  a  bill  to  foreclose  a  mort- 
gage given  to  secure  a  note  given  in  payment  of  the  defendant's  subscription  to  the  stock  of  a 
railroad  company,  the  defense  was  that  certain  promissory  representations  made  by  the 
agents  of  the  company  as  to  the  effect  of  the  building  of  the  road  in  enhancing  the  value  of 
lands  and  improving  the  market  for  grain,  and  as  to  the  company's  paying  dividends  sufficient 
to  pay  interest  on  the  subscription  notes  and  also  the  principal  when  the  notes  should  become 
due,  which  representations  induced  him  to  make  the  subscription  and  give  the  note  and  mort- 
gage, did  not  come  true,  it  was  held  that  these  representations  were  but  the  expression  of 
hopes,  expectations  and  beliefs ;  that  neither  party  had  a  right  to  understand  them  as  state- 
ments which  must  be  made  good,  and  upon  which  the  validity  of  the  subscription  depended ; 
and  that  no  defense  could  be  based  upon  them.    Sawyer  v.  Prickett,  g§  203-205. 

§  200.  The  law  does  not  fasten  responsibility  upon  one  for  expressions  of  opinion  as  to  mat- 
ters in  their  nature  contingent  and  uncertain.  A  statement  of  an  opinion  assigning  a  certain 
value  to  property,  like  a  mine  or  a  quarry  not  yet  opened,  is  not  to  be  pronounced  fraudulent  be- 
cause the  property  upon  subsequent  development  may  prove  to  be  worthless.  And  whenever 
property  of  any  kind  depends  for  its  value  upon  contingencies  which  may  never  occur,  or  de- 
velopments which  may  never  be  made,  opinion  as  to  its  value  must  necessarily  be  more  or  less 
of  a  speculative  character,  and  no  action  will  lie  for  its  expression,  however  fallacious  it  may* 
prove,  or  whatever  the  injury  a  reliance  upon  it  may  produce.  An  owner  of  undeveloped 
sandstone  quarries,  desiring  to  work  the  same,  procured  a  loan  upon  the  security  of  a  mort- 
gage thereon,  the  lender  being  aware  of  the  undeveloped  state  of  the  premises.  He  furnished  to 
the  lender  an  estimate  of  the  probable  value  of  the  quarries,  contained  in  the  certificates  of  two 
others  that  they  were  residents  of  the  place,  acquainted  with  sandstone  quarries  about  the  vil- 
lage and  with  the  quarry  lots  in  question,  and  that  in  the  best  judgment  of  each  the  lots  were 
worth  the  sums  severally  stated.  Upon  non-payment  of  interest  the  mortgage  was  foreclosed 
and  the  lots  sold  for  almost  one-twentieth  of  the  amount  stated  in  the  certificates.  In  an  ac- 
tion by  the  lender  against  the  borrower  and  the  persons  who  furnished  the  certificates, 
charging  a  conspiracy  to  defraud  him  by  false  certificates,  it  was  held  that  the  defendants 
were  not  liable.    Gordon  v.  Butler,  §  206. 

§  201.  Notes  secured  by  a  marriage  settlement  were  transferred  in  settlement,  by  way  of 
compromise,  of  a  debt.  The  compromise  was  effected  through  a  lawyer,  a  mutual  friend  of 
the  parties,  acting  as  the  attorney  of  neither,  who  drew  the  marriage  settlement,  and  assured 
the  parties  that  it  was  valid.  It  was  hold  that  the  validity  of  the  marriage  settlement,  as  to 
creditors  not  provided  for  in  it,  was  a  question  of  law  resting  in  opinion,  and  not  a  question 
of  fact  resting  in  evidence  and  representation ;  and  that  the  representation  of  the  attorney 
was  of  a  matter  of  belief  only.    Chapman  v.  Wilson,  §§  207-10. 

§  202.  Where  a  compromise  is  attempted  to  be  set  aside  for  fraudulent  misrepresentation  as 
to  the  insolvency  of  the  debtors,  the  fact  that  by  such  compromise  and  a  favorable  turn  in 
the  value  of  their  property  they  afterwards  succeed  in  saving  a  considerable  surplus  is  not 
sufficient  for  the  purpose.    IbidL 

[Notes.— See  g§  211-230.] 

SAWYER  v.  PRICKETT. 
(19  Wallace,  146-167.    1873.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 
Statement  of  Facts. —  This  was  a  suit  by  Sawyer  to  foreclose  a  mortgage 
given  by  Prickett  to  the  Fox  Kiver  Valley  Railroad  Company.    The  mortgage 
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was  given  to  secure  a  note  for  $2,000,  given  by  Prickett  on  a  subscription  to 
the  stock  of  the  company.    Sawyer  became  the  owner  by  assignment. 

Prickett  pleaded  in  defense  that  his  subscription  was  procured  by  fraud, 
and  that  Sawyer  was  not  an  innocent  holder.  The  matters  in  respect  to  which 
the  fraud  is  alleged  are  stated  in  the  opinion. 

§  203.  What  necessary  to  make  a  promissory  statement  the  subject  of  an 
action. 

Opinion  by  Mb.  Justice  Hunt. 

The  law  gives  a  different  effect  to  a  representation  of  existing  facts,  from 
that  given  to  a  representation  of  facts  to  come  into  existence.  To  make  a 
false  representation  the  subject  of  an  indictment,  or  of  an  action,  two  things 
are  generally  necessary,  viz.,  that  it  should  be  a  statement  likely  to  impose 
upon  one  exercising  common  prudence  and  caution,  and  that  it  should  be  the 
statement  of  an  existing  fact.  A  promissory  statement  is  not,  ordinarily,  the 
subject  either  of  an  indictment  or  of  an  action.  People  v.  Williams,  4  Hill,  9 ; 
Eoscoe,  Crim.  Ev.,  362 ;  Eanney  v.  The  People,  22  K  Y.,  413. '  The  law  also  gives 
a  different  effect  to  those  promissory  statements  based  upon  general  knowl- 
edge, information,  and  judgment,  and  those  representations  which,  from 
knowledge  peculiarly  his  own,  a  party  may  certainly  know  will  prove  to  be 
true  or  false.  It  becomes  necessary  to  classify,  to  some  extent,  the  represen- 
tations alleged  to  have  been  made  in  the  present  case. 

1st.  The  facts  alleged  to  have  been  represented  as  actually  existing,  but 
which  it  is  said  did  not  exist,  are  the  following,  viz.:  that  the  Fox  River  Bail- 
road  Company  was  an  organized  incorporation ;  that  McConnell  appeared  as  a 
subscriber  for  stock  to  the  amount  of  $1,500,  when,  by  secret  agreement  with 
the  company,  he  was  a  subscriber  for  $500  only;  that  one  Woodell  stood  in 
the  same  position,  giving  the  amounts;  that  one  Sibley  had  become  a  sub- 
scriber for  stock,  and  given  his  note  and  mortgage  for  the  same,  the  amount 
not  being  specified;  and  that  Conover  represented  himself  as  one  of  the  offi- 
cers of  the  company. 

2d.  The  promissory  representations,  as  might  be  expected,  cover  a  larger 
space.  Thus  it  is  said  to  have  been  represented  that  the  farms  and  lands  of 
the  contributors  would  be  greatly  enhanced  in  value;  that  the  wheat  market  of 
Milwaukee  was  a  better  market  than  that  of  Chicago,  and  that  they  would  be 
able  to  command  five  cents  more  per  bushel  for  their  wheat  after  the  road  should 
be  built;  also  that  the  road  should  be  constructed  and  equipped  within  one 
year;  also  that  the  company  would  pay  large  dividends  upon  its  capital  stock; 
that  where  farmers  and  others  became  subscribers  for  stock,  and  gave  their 
mortgages  for  the  same  on  long  time,  drawing  eight  per  cent,  interest,  that 
the  company,  from  its  dividends,  would  pay  the  interest  on  such  notes,  and 
that  the  balance  of  the  dividends,  after  paying  the  interest,  would  be  sufficient 
to  pay  the  principal  of  the  said  notes,  when  the  same  should  become  payable; 
and  the  defendant  testifies  that  it  was  represented  to  his  wife  that  it  would  be 
an  everlasting  benefit  to  her  to  sign  the  mortgage;  that  the  railroad  would 
probably  make  thirty  per  cent.,  and  that  it  would  give  her  and  her  family 
$600  a  year  always. 

It  is  scarcely  credible  that  Prickett  should  have  believed  that  the  persons 
making  representations  like  these  intended  to  bind  themselves  to  their  fulfill- 
ment. That  Prickett  may  have  believed  the  prophecies  is  possible ;  that  he 
may  have  understood  the  makers  to  believe  them  is  possible,  as  it  is  possible 
the  makers  did  believe  them.    But  that  Prickett  believed  the  makers  to  have 
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undertaken  for  the  accomplishment  of  the  results  promised  is  not  to  be 
believed.  It  is  contradicted  by  all  the  facts  in  the  case.  A  man  of  common 
intelligence,  or  of  ordinary  prudence  and  caution,  could  not  have  so  believed. 

lie  did  not  ask  that  they  should  enter  into  such  engagements.  He  did  not 
stipulate  that  his  obligation  to  pay  his  note  and  mortgage  should  depend  upon 
the  realization  of  the  rich  promises  made  to  him.  On  the  oontrary  he  made 
his  subscription,  gave  his  note  and  mortgage  to  secure  its  payment,  and  relied 
upon  the  success  of  the  enterprise  to  indemnify  and  to  enrich  him.  If  there 
were  dividends  to  pay  the  interest,  he  would  not  be  required  to  pay  it.  If 
there  were  dividends  applicable  to  the  payment  of  the  principal,  the  principal 
would  also  be  discharged.  If  there  were  no  dividends,  or  dividends  to  pay  a 
portion  only  of  his  obligation,  he  must  have  known  and  understood  that  he 
had  pledged  his  farm  to  the  payment  of  the  residue.  If  his  present  theory  is 
correct,  instead  of  giving  security  to  them,  Prickett  should  have  required  a 
bond  and  mortgage  from  the  company,  as  the  actual  responsibility  for  results 
would  rest  on  the  company  alone.  We  are  satisfied  that  such  representations, 
if  made,  were  not  relied  upon  by  Prickett;  that  they  did  not  form  the  induce- 
ment and  consideration  of  his  subscription. 

This  view  is  sustained  by  the  additional  writing  made  at  the  time  the  note 
and  mortgage  were  executed.  That  paper  recites  the  execution  of  the  note 
and  mortgage  and  their  receipt  in  payment  of  the  stock  subscription;  it  stip- 
ulates that  so  much  of  the  dividends  of  the  stock  as  shall  be  sufficient  to  pay 
the  interest  on  the  note  and  mortgage  is  relinquished  to  the  company,  the 
company  agreeing  not  to  demand  the  interest,  but  to  save  Prickett  harmless 
from  the  same.  This  would  be  well  enough  except  for  the  two  agreements 
immediately  following  in  the  same  paper,  viz.,  that  Prickett  undertakes  in 
any  event  to  pay  the  principal  when  it  matures,  and  that  the  provision  in  re- 
lation to  interest  shall  not  be  a  defense  on  the  part  of  Prickett  to  the  pay- 
ment of  the  interest,  if  the  note  or  mortgage  shall  be  in  the  hands  of  a  third 
party,  either  as  security  or  otherwise.  So  long  as  he  bound  himself,  at  all 
hazards,  to  pay  the  principal,  and  to  pay  the  interest  if  the  company  should 
transfer  the  note,  it  is  impossible  to  credit  the  theory  that  he  relied  upon  the 
alleged  promises  and  expectations  as  statements  which  the  makers  bound 
themselves  to  make  good  to  him. 

It  is  alleged  that  the  representation  was  made  that  the  road  should  be  con- 
structed and  equipped,  and  in  full  operation,  within  one  year  from  the  date  of 
the  giving  of  the  note  and  mortgage.  Such  a  promise  by  parties  having  the 
means  of  knowledge  of  its  falsity,  from  their  position  as  managers  and  direct- 
ors of  a  railroad,  might  in  law  stand  upon  a  different  basis.  We  do  not 
examine  this  point,  as  there  is  no  evidence  of  such  statement  by  any  one  pro- 
fessing to  have  knowledge,  or  that  there  was  knowledge  of  its  falsity,  if  made. 
Prickett  testifies  that  Conover  stated  that  the  rolling  stock  would  be  on  in 
eighteen  months.  His  allegation  in  his  answer  and  his  evidence  do  not  agree. 
It  is  not  proved  that  Conover  was  authorized  to  make  the  statement,  or  that 
he  did  not  believe  it  to  be  true. 

It  is  difficult  to  see  how  an  action  or  a  defense  can  be  based  upon  prom- 
issory representations  of  the  character  we  have  considered,  and  we  are  of  the 
opinion  that  rhey  were  the  expressions  of  hopes,  expectations,  and  beliefs,  and 
that  neither  party  understood,  or  had  the  right  to  understand,  that  they  were 
to  be  received  as  statements  of  facts  which  an}r  one  was  bound  to  make  good, 
or  upon  which  the  validity  of  the  subscription  should  depend. 
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The  alleged  representation  of  existing  facts  requires  consideration. 

1st  It  is  stated  that  it  was  represented  that  the  railroad  in  question  was 
dnly  incorporated  and  fully  organized.  The  statement,  if  made,  is  sustained 
by  the  evidence.  It  appears  that  the  company  had  a  regular  charter;  that  it 
was  organized  by  the  election  of  directors,  the  choice  of  a  president  and  secre- 
tary; and  that  it  had  expended  considerable  amounts  of  money  in  grading  its 
road,  and  in  purchasing  materials  for  its  construction. 

2d.  It  is  said  that  the  defendants  were  influenced  by,  and  were  deceived 
and  defrauded  by,  a  pretended  subscription  for  $1,500  of  the  capital  stock  of 
the  road,  made  by  McConnell,  a  man  of  wealth,  of  prudence,  and  caution,  in 
whose  judgment  and  discretion  great  confidence  was  placed,  while  in  truth, 
by  some  secret  agreement  with  the  company,  he  was  a  subscriber  for  $500  of 
stock  only.  The  attempted  proof  of  this  allegation  is  a  failure.  It  is  proved 
on  the  other  hand  by  the  officers  of  the  company,  and  by  McConnell  himself, 
that  McConnell  made  a  subscription  for  $1,500;  that  it  was  a  valid,  bona  fide 
subscription;  that  there  was  no  condition,  limitation  or  qualification  of  it  by 
any  agreement,  secret  or  otherwise,  and  that  he  settled  and  arranged  it  as  a 
subscription  for  $1,500. 

3d.  It  is  alleged  that  one  John  Woodell  subscribed  $1,000  upon  a  similar 
understanding  or  agreement.  There  is  no  proof  to  sustain  the  allegation. 
Frickett  says  that  he  has  so  heard,  but  that  he  has  no  knowledge*  on  the 
subject. 

4th.  It  is  said  that  the  persons  obtaining  the  subscription  caused  it  to  be 
represented  that  John  Sibley,  a  man  of  wealth,  of  integrity,  and  of  influence, 
had  subscribed  largely  to  the  capital  stock  of  the  company.  Prickett  testifies 
that  Sibley  told  him  he  had  mortgaged  his  house  and  lot  for  stock,  and  that 
it  would  be  a  good  thing,  and  that  he  and  others  induced  him  to  sign.  In 
answer  to  a  question  by  his  own  counsel,  "  Would  you  have  become  a  sub* 
scriber  to  the  capital  stock  of  this  company,  except  from  the  fact  that  McCon- 
nell became  a  subscriber  and  the  other  parties  you  have  named?"  he  says: 
uIf  they  had  not  represented  as  they  did,  and  if  McConnell  and  other  leading 
citizens  of  the  town  had  not  subscribed,  I  certainly  should  not;  but  the  repre- 
sentation was  an  inducement  to  make  the  farmers  subscribe."  "See  here, 
you  put  in  $2,000,  and  you  get  $600  for  life.  Is  not  that  enough?"  In  eifect, 
he  says  that  he  should  not  have  subscribed  except  that  McConnell  and  the 
others  did  so,  but  it  is  apparent  that  the  controlling  influence  was  the  idea 
that  if  he  subscribed  for  $2,000  of  the  stock  he  should  get  a  return  of  $600 
for  life. 

To  make  this  alleged  representation  a  defense  to  the  mortgage  we  must 
believe,  first,  that  it  was  actually  made.  Prickett  says  that  it  was  made. 
Sibley  testifies  positively  that  he  never  made  it;  that  he  had  subscribed  for 
$500  of  stock  in  a  road  of  Illinois,  having  the  same  name,  with  which  this 
was  intended  to  connect;  that  he  told  Prickett  of  that  subscription,  but  that 
he  bad  never  subscribed  to  stock  in  this  road,  and  had  never  so  stated  to 
Prickett  or  to  any  one.  If  any  statement  was  made  it  was  more  likely  to  have 
been  made  as  to  the  road  where  he  did  own  stock  than  to  this  one. 

It  must  be  believed,  secondly,  that  Sibley  was  the  agent  of  the  company  by 

whose  acts  or  declarations  they  would  be  bound.    Sibley  denies  any  agency 

or  authority,  in  fact  or  assumed,  and  there  is  no  reasonable  evidence  to  the 

contrary.    He  states  that  as  a  citizen,  and  one  desirous  to  have  the  road  built, 
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he  solicited  subscriptions,  and  that  he  acted  in  this  capacity  only.  And,  lastly, 
it  must  be  believed  that  Prickett  relied  upon  the  statement ;  that  it  was  an  in- 
ducement to  him  to  become  a  subscriber.  This  has  been  sufficiently  illus- 
trated by  what  has  already  been  said.  These  are  all  the  allegations  of 
misrepresentations  in  regard  to  existing  facts.  The  evidence  to  sustain  them 
is  too  weak  to  justify  the  decree. 

§  204.  Where  a  note  is  given  for  a  subscription  to  the  stock  of  a  corporation, 
tJie  maker  cannot  set  up  want  of  consideration  because  the  enterprise  proves  un- 
profitable. 

The  counsel  for  the  defendants  insist  further  that  there  has  been  a  failure 
of  consideration,  and  that  a  defense  on  that  ground  arises.  We  do  not  so 
understand  it.  The  defendant  received  what  he  bargained  for,  to  wit,  a  cer- 
tificate that  he  was  entitled  to  twenty  shares  of  the  capital  stock  of  the 
company.  He  can,  so  far  as  the  case  shows,  obtain  his  formal  shares  upon, 
presentation  of  his  certificate.  The  fact  that  the  road  is  unprofitable,  or  that 
it  has  never  been  completed,  does  not  entitle  one  who  has  paid  in  his  sub- 
scription to  the  capital  stock  to  recover  it  back,  nor  does  it  furnish  a  justi- 
fication for  a  refusal  to  pay  when  the  subscription  has  not,  in  fact,  been 
paid.  Moneys  so  paid  or  subscribed  belong  to  the  creditors  of  the  corpora- 
tion. 

Nor  does  a  defense  arise  from  the  separate  paper  in  relation  to  the  non- 
payment of  interest,  which  has  been  before  referred  to.  The  paper  expressly 
provides  that  it  shall  furnish  no  defense  to  the  payment  of  interest,  if  the 
note  and  mortgage  shall  be  transferred  to  another  party.  It  is  the  personal, 
separate  undertaking  of  the  company  to  save  him  (Prickett)  harmless  from 
the  ultimate  payment  of  interest,  leaving  Prickett  to  pay  the  interest  if  the 
security  shall  be  transferred,  and  to  resort  to  the  company  for  reimbursement. 
The  paper  does  not  require  that  there  should  be  an  absolute  transfer  of  the 
interest  and  title  to  the  mortgage  to  cut  off  the  defense.  A  transfer  con- 
ditionally, or  as  security,  is  sufficient. 

§  205.  To  constitute  a  bona  fide  holder,  it  is  not  necessary  that  value  shouldbe 
paid  at  the  time  of  receiving  the  note.    A  past  consideration  will  suffice. 

We  see  no  reason,  however,  to  doubt  that  the  plaintiff  is  a  bona  fide  holder. 
He  paid  a  portion  of  the  amount  of  the  mortgage  in  money,  and  canceled  a 
valid  debt  against  the  company  for  the  residue.  He  had  no  notice  of  any 
defense  to  the  note,  and  received  the  note  before  its  maturity.  Under  the 
rulings  of  this  court  it  is  not  necessary  to  constitute  a  bona  fide  holding  that 
the  value  should  have  been  paid  at  the  time  of  receiving  the  security.  A  past 
consideration  is  sufficient.  Swift  v.  Tyson,  16  Pet.,  1  (Bills  and  Notes, 
§§  3S2-86);  Goodman  v.  Simonds,  20  How.,  343  (Bills  and  Notes,  §§  420-25). 
We  have  recently  decided  that  the  rule  of  bona  fide  holding  applies  to  a  case 
where  the  proceeding  is  to  foreclose  a  mortgage  accompanying  a  note,  with 
the  same  force  as  when  the  suit  is  brought  upon  the  note  itself.  Carpenter  v. 
Longan,  16  Wall.,  271  (Bills  and  Notes,  §§  225-26). 

The  plaintiff  had  not  been  a  director  for  some  time  previously  to  the  taking 
of  this  mortgage,  and  had  no  part  in  getting  up  this  or  the  other  mortgages. 
The  proof  shows  a  large  expenditure  in  grading  and  preparing,  and  in  the 
purchase  of  materials,  after  the  giving  of  this  mortgage.  For  what  reason 
the  enterprise  failed  does  not  apppear.  There  is  no  evidence  of  fraud  or  bad 
faith. 
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The  defendant's  position  is  an  unfortunate  one,  but  we  do  not  discover  any 
principle  upon  which  he  can  justly  avoid  the  payment  of  his  mortgage.  De- 
cree reversed,  and  the  cause  remanded  for  further  proceedings. 

GORDON  v.  BUTLER. 
(15  Otto,  653-558.    1881.) 

Error  to  TJ.  S.  Circuit  Court,  Northern  District  of  New  York. 

Opinion  by  Mr.  Justice  Field. 

Statement  of  Facts. —  This  was  an  action  for  alleged  fraud  upon  Butler, 
the  plaintiff  below,  in  obtaining  from  him  a  loan  of  $10,000  upon  insufficient 
security.  The  facts  of  the  case,  so  far  as  necessary  to  present  the  questions 
involved  for  our  consideration,  are  briefly  as  follows: 

Near  the  town  of  Potsdam,  in  New  York,  there  are  sandstone  quarries,  situ- 
ated on  the  west  bank  of  Racket  river.  The  land  containing  thein,  when  the 
loan  was  made,  was  divided  into  lots,  varying  in  size  from  seven  to  thirty-six 
acres.  Previously  to  1873  the  quarries,  although  generally  supposed  to  con- 
sist of  stone  valuable  for  building  and  other  purposes,  had  not  been  opened 
sufficiently  to  show  their  extent  and  value.  fA  quarry  similar  in  external  ap- 
pearance, situated  on  the  river  below  and  adjoining  them,  called  the  Parmeter 
quarry,  had  been  worked  for  thirty  or  forty  years,  and  furnished  stone  of  a 
valuable  quality  in  large  quantities.  For  some  years  prior  to  1872  the  defend- 
ant Gordon,  a  resident  of  Potsdam,  had  been  assiduously  trying  to  get  pos- 
session of  the  quarries,  in  the  belief  that  on  development  they  would  prove 
valuable,  like  the  Parmeter  quarry.  His  letters  to  Butler,  the  plaintiff,  writ- 
ten at  the  time,  indicated  a  confident  belief  that  a  fortune  was  to  be  made  out 
of  them;  and  he  invested  in  them  whatever  means  he  could  raise. 

The  plaintiff,  prior  to  1872,  had  frequently  visited  Potsdam,  where  ho  be- 
came acquainted  with  Gordon,  a  lawyer  in  practice  there,  and  often  employed 
him  professionally.  During  these  visits  he  learned  something  of  the  quarries, 
and  that  Gordon  desired  to  obtain  possession  of  and  develop  them.  In  that 
year  there  was  much  correspondence  between  them  on  the  subject.  Gordon 
expressed  a  strong  conviction  that  the  stone  would  be  very  valuable,  and  find 
a  ready  market,  and  stated  what  he  had  heard  of  the  buildings  on  which  it 
had  been  used,  and  of  those  for  which  it  would  probably  be  wanted.  He  de- 
aired  to  organize  a  stock  company  to  work  the  quarries,  and  to  have  the  plaint- 
iff join  in  the  enterprise.  Failing  to  secure  his  co-operation,  and  being  advised 
by  him  that  he  had  better  work  the  quarries  himself,  Gordon  applied  for  a 
loan  for  that  purpose.  After  much  correspondence  and  negotiation,  the  plaint- 
iff promised  to  loan  him  $10,000,  to  be  secured  by  mortgage  on  some  of  the 
lots,  and  advised  him  against  investing  a  larger  sura  in  them.  The  plaintiff, 
as  is  manifest  from  the  correspondence,  was  fully  aware  at  the  time  of  the 
slightly  developed  condition  of  the  property;  but  an  estimate  of  its  probable 
value  was  furnished  by  the  following  certificate  obtained  by  Gordon  from  the 
defendants  Watkins  and  Foster,  well  known  gentlemen  of  the  place,  and  sent 
to  him: 

"Each  of  the  undersigned  hereby  certifies  that  he  is  and  has  been  for  more 
than  twenty  years  last  past  a  resident  of  Potsdam,  St  Lawrence  Co.,  New 
York,  and  acquainted  with  the  sandstone  quarries  south  of  Potsdam  village; 
that  he  is  acquainted  with  the  quarry  lots  there  owned  by  S.  B.  Gordon,  and 
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dittrate  on  the  westerly  shore  of  Racket  river;  that  said  lots  are  roughly  rep- 
resented on  the  annexed  diagram ;  have  on  them  the  buildings,  and  in  his 
best  judgment  contain  the  quantity  of  land,  and  are  worth  the  sums  severally 
below  cited,  to  wit : 

No.  1  — Falls  lot about  8  acres,  worth  $8,000 

"  2  —  Orchard  lot "  4  "  "  5,000 

"  3  — Cox          "  "  16  •«  "  8,000 

"  4  — Hicks       " "  15  "  "  5,000 

«  5  —  Meacham  lot,  house  and  barn "  7  "  "  6,000 

"  6  — Halelot "  10  "  "  1,000 

*•  7  — Parmeter  lot,  two  houses  and  barns "  17  "  "  8,000 

"  8  — Trainlot "  26  «  "  8,000 

Total,  eight  lots. 108  $48,000 

"Dated  Potsdam,  Dec.  12,  1872. 

"EL  Watkins. 
"E.  W.  FOSTER." 

No  oral  representations  on  the  subject  were  made  to  the  plaintiff  by  Wat- 
kins  or  Foster.  Their  connection  with  the  loan  consisted  merely  in  furnishing 
this  certificate  at  the  request  of  {xordon.  The  loan  was  made  on  the  first  of 
the  following  January,  and  a  mortgage  taken  as  security  for  it  upon  four  of 
the  lots  mentioned  in  the  certificate,  the  aggregate  value  of  which,  as  there 
stated,  being  $26,000.  Watkins  and  Foster  were  at  the  time  interested  in  the 
proposed  enterprise;  and  their  estimate  of  value  was  placed  upon  the  lots,  not 
as  agricultural  lands,  but  as  lands  containing  sandstone  quarries  not  yet 
opened. 

After  receiving  the  loan  Gordon  proceeded  to  open  the  quarries,  and  his 
operations  had  not  progressed  far  when  the  financial  crisis  of  1873  came,  and 
in  it  his  enterprise  was  engulfed.  The  work  on  the  quarries  was  stopped 
and  the  value  of  the  property  rapidly  depreciated.  The  mortgage  to  the 
plaintiff  contained  a  clause  declaring  that  the  whole  amount  of  the  loan 
should  at  once  become  due  if  the  interest  was  not  punctually  paid.  Taking 
advantage  of  this  clause,  he  commenced  proceedings  to  foreclose  the  mort- 
gage, and  pressed  them  to  a  decree  under  which  the  premises  were  sold  and 
bid  in  by  him  for  the  sum  of  $1,500.  He  then  commenced  the  present  action 
against  Gordon,  who  had  obtained  the  loan,  and  Watkins  and  Foster,  who 
had  given  the  certificate  as  to  the  value  of  the  property,  to  recover  damages 
for  the  loss  sustained  by  him.  In  his  complaint  he  alleges  that  these  parties 
conspired  to  defraud  him  by  obtaining  the  loan  upon  a  false  and  fraudulent 
certificate  as  to  the  value  of  the  property. 

The  defendants  pleaded  the  general  issue.  On  the  trial  the  plaintiff  pro- 
duced the  correspondence  between  him  and  Gordon,  which  resulted  in  the 
loan.  He  also  offered  the  testimony  of  geologists,  experts  and  laborers  as  to 
the  probable  character  and  value  of  the  material  in  the  quarries.  The  whole, 
including  the  correspondence,  covers  many  pages  of  the  record,  but  its  sub- 
stance and  purport,  so  far  as  it  is  at  all  material,  we  have  stated.  When  it 
was  closed  the  defendants  requested  the  court  to  direct  the  jury  to  find  for 
them  on  several  grounds,  and  among  others,  that,  upon  the  whole  proof,  no 
cause  of  action  had  been  established  against  them.  The  court  refused  to  give 
this  direction  and  an  exception  was  taken.  Testimony  was  then  produced  by 
the  defendants ;  and  after  instructions  from  the  court,  the  case  was  submitted 
to  the  jury,  who  found  for  the  plaintiff. 
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§  206.  An  action  for  fraud  will  not  lie  when  it  is  hosed  upon  expressions  of 
opinion,  however  fallacious,  by  defendantsyas  to  property  the  value  of  which  is 
emjeetural  and  dependent  on' contingencies  which  may  never  occur. 

We  do  not  deem  it  important  to  comment  upon  this  testimony  or  to  notice 
the  rulings  of  the  court  upon  matters  which  were  objected  to,  nor  upon  its 
instructions  to  the  jury.  It  is  enough  to  observe  that  if  the  testimony 
did  not  weaken  it  did  not  strengthen  the  case  against  the  defendants. 
The  question  then  is,  whether,  upon  the  proof  furnished  by  the  plaintiff, 
a  cause  of  action  was  established  against  the  defendants;  for,  if  not,  the 
motion  to  direct  the  jury  to  find  in  their  favor  should  have  been  granted. 
Upon  this  question  we  have  no  doubt.  The  essence  of  the  charge  against 
them  is  a  conspiracy  to  defraud  the  plaintiff,  carried  into  execution  by  a  false 
and  fraudulent  certificate  of  valuation  of  the  property  given  as  security  for 
the  loan.  The  certificate  of  Watkins  and  Foster  is  that,  in  the  best  judgment 
of  each,  the  lots  were  worth  the  sums  severally  stated.  To  justify  any  impu- 
tation of  fraud  in  giving  the  certificate  it  was  necessary  to  show  that  the 
parties  signing  it  had  knowledge,  at  the  time,  that  the  value  of  the  property 
was  materially  less  than  their  estimate.  And  from  the  nature  of  the  prop- 
erty, and  its  imperfectly  developed  condition,  such  knowledge  vas  impossible. 
No  one  could  know  its  actual  value  until  further  development  was  made. 
Until  then,  any  estimate  must  have  been  entirely  speculative  and  conjectural. 
It  would  depend  as  much,  perhaps,  upon  the  temperament  and  expectations  of 
•the  party  making  it,  as  upon  any  knowledge  of  facts.  The  law  does  not  hold 
one  responsible  for  the  extravagant  notions  he  may  entertain  of  the  value  of 
property,  dependent  upon  its  future  successful  exploitation,  or  the  result  of 
future  enterprises;  nor  for  expressing  them  to  one  acquainted  with  its  general 
character  and  condition.  How  could  an  overestimate  in  such  a  case  be  shown? 
Other  estimates  ywould  be  equally  conjectural.  The  law  does  not  fasten  re- 
sponsibility upon  one  for  expressions  of  opinion  as  to  matters  in  their  nature 
contingent  and  uncertain.  Such  opinions  will  probably  be  as  variant  as  the 
individuals  who  give  them  utterance.  A  statement  of  an  opinion  assigning  a 
certain  value  to  property  like  a  mine  or  a  quarry  not  yet  opened  is  not  to  be 
pronounced  fraudulent  because  the  property  upon  subsequent  development 
may  prove  to  be  worthless ;  nor  is  it  to  be  pronounced  honest  because  the 
property  may  turn  out  of  much  higher  value. 

The  case  of  Holbrook  v.  Connor,  which  arose  in  the  supreme  court  of  Maine, 
illustrates  this  doctrine.  There  the  vendor  and  his  agent  represented,  among 
other  things,  that  land  sold  by  them  contained  large  deposits  of  oil,  and 
was  of  great  value  for  the  purpose  of  digging,  boring  for,  and  manufacturing 
it;  and  upon  the  representations  the  purchasers  acted.  The  evidence  tended 
to  show  that  the  representations  were  false  and  fraudulent,  and  the  plaintiff 
obtained  a  verdict;  but  the  supreme  court  set  it  aside.  It  appeared  that  the 
land  had  not  been  tested ;  and  it  was  unknown  to  both  parties  whether  it  was 
valuable  as  oil  land,  except  so  far  as  might  be  inferred  from  the  production  of 
wells  on  neighboring  lands,  and  a  single  well  upon  the  land  in  question.  The 
court  held  that  under  these  circumstances  the  representation  was  to  be  re- 
garded as  a  matter  of  opinion,  and  would  not  support  the  action.     60  Me.,  578. 

Whenever  property  of  any  kind  depends  for  its  value  upon  contingencies 
which  may  never  occur,  or  developments  which  may  never  be  made,  opinion 
as  to  its  value  must  necessarily  be  more  or  less  of  a  speculative  character;  and 
no  action  will  lie  for  its  expression,  however  fallacious  it  may  prove,  or  what- 
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dver  the  injury  a  reliance  upon  it  may  produce.  The  determination  of  its  truth 
or  falsity,  until  the  contingency  occurs  or  becomes  impossible,  would  lead  the 
court  into  investigations  for  which  they  have  no  fixed  rules  to  guide  their  own 
judgments  or  to  instruct  juries. 

For  opinions  upon  matters  capable  of  accurate  estimation  by  application 
of  mathematical  rules  or  scientific  principles,  such,  for  example,  as  the  ca- 
pacity of  boilers,  or  the  strength  of  materials,  the  case  may  be  different. 
So,  also,  for  opinions  of  parties  possessing  special  learning  or  knowledge  upon 
the  subjects  in  respect  to  which  their  opinions  are  given,  as  of  a  mechanic  upon 
the  working  of  a  machine  he  has  seen  in  use,  or  of  a  lawyer  upon  the  title  of 
property  which  he  has  examined.  Opinions  upon  such  matters  are  capable  of  ap- 
proximating to  the  truth,  and  for  a  false  statement  of  them,  where  deception 
is  designed,  and  injury  has  followed  from  reliance  on  them,  an  action  may 
lie.  But  to  this  class  the  present  case  does  not  belong.  It  falls  within  the 
class  first  mentioned. 

It  follows  from  these  views  that  the  court  below  should  have  directed  the 
jury,  upon  the  close  of  the  plaintitFs  testimony,  to  find  a  verdict  for  the  de- 
fendants; for,  from  the  nature  of  the  subject  in  relation  to  which  the  certifi- 
cate was  given,  the  estimate  of  value  was  nothing  more  than  a  conjectural 
opinion,  which,  whether  true  or  false,  constituted  no  legal  cause  of  complaint. 
The  judgment  of  the  court  below  must,  therefore,  be  reversed,  and  the  causa 
remanded  for  a  new  trial ;  and  it  is  so  ordered. 

• 
CHAPMAN  v.  SUCCESSION  OF  WILSON. 

(Circuit  Court  for  Louisiana:  5  Federal  Reporter,  305-316.     1881.) 

Opinion  by  Bradley,  J. 

Statement  of  Facts. —  Reuben  Chapman,  the  complainant  in  this  case,  for- 
merly governor  of  Alabama,  and  a  lawyer  by  profession  for  a  long  time  prior 
to  the  late  civil  war,  and  to  some  extent  during,  the  war,  had  dealings,  as  a 
planter  in  Alabama,  with  the  firm  of  Bradley,  Wilson  &  Co.,  commission  mer- 
chants and  bankers,  of  New  Orleans,  who  had  a  branch  house  at  Hunts ville, 
Alabama.  Before  the  war  commenced  the  firm  had  become  largely  indebted 
to  Chapman,  and  the  debt  was  somewhat  increased  afterwards.  Their  deal- 
ings being  very  extensive,  and  many  of  their  assets  proving  worthless,  they 
became  financially  very  much  embarrassed.  In  May,  1867,  whilst  in  this  con- 
dition, their  account  with  Chapman  showed  a  balance  due  to  him  of  $23,650.29, 
which  they  proposed  to  compromise  and  settle  by  transferring  to  him  a  claim 
which  they  held  against  one  Richard  Prewitt,  consisting  of  two  notes  drawn 
in  1861,  and  then  past  due,  amounting,  with  interest,  to  $20,136.23,  and  an 
open  account  amounting  to  $1,231.71,  and  a  draft  against  one  Nimmo  for 
$150.75.  The  claim  against  Prewitt  was  secured  by  a  provision  in  a  marriage 
settlement  made  on  the  27th  day  of  April,  1866,  between  Prewitt  and  his  wife 
before  marriage,  by  which  certain  lands  therein  conveyed  were  appropriated, 
first,  to  the  satisfaction  of  Prewitt's  indebtedness  to  Bradley,  Wilson  & 
Co.,  and  after  that  to  certain  other  designated  purposes.  A  transfer  to  Chap- 
man of  this  security  was  embraced  in  Bradley,  Wilson  &  Co.'s  proposition  for 
a  settlement  with  him,  as  Prewitt  was  known  to  be  insolvent,  and  the  only 
value  of  his  notes  and  indebtedness  consisted  in  this  supposed  security. 

Chapman  consulted  on  the  subject  of  said  proposition  L.  P.  Walker,  Esq.,  of 
Huntsville,  Ala.,  a  lawyer  of  standing  and  character,  who  had  previously  at 
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various  times  been  the  attorney  of  both  parties,  and  who  on  this  occasion  (as 
he  testifies)  acted  as  a  mutual  friend  of  both,  but  not  as  the  attorney  for 
either.  He  gave  it  as  his  opinion  that  the  security  was  a  valid  one,  he  having 
drawn  up  the  marriage  settlement  and  being  acquainted  with  the  entire  trans- 
action, and  being  himself  thereby  secured  in  reference  to  a  debt  due  from 
Prewitt  to  him.  Chapman  thereupon  consented  to  the  proposed  arrangement 
and  the  transfer  was  made  accordingly,  the  notes  being  indorsed  to  Walker  as 
agent  of  Chapman  at  the  latter's  request,  but  indorsed  "  without  recourse  ex- 
cept as  to  the  consideration ;"  and  the  interest  of  Bradley,  Wilson  &  Co.  in  the 
security  created  by  the  marriage  settlement,  and  in  the  open  account  against 
Prewitt,  being  assigned  to  Walker  in  like  capacity  as  agent  for  Chapman; 
and  the  latter,  in  consideration  of  said  transfers  and  assignment,  executed  a 
paper  releasing  and  discharging  Bradley,  Wilson  &  Co.  from  all  liability  in 
reference  to  their  indebtedness  to  him.  The  present  suit  is  brought  to  set 
aside  this  settlement,  and  to  make  the  estate  of  Wilson  (one  of  the  firm  of. 
Bradley,  Wilson  &  Co.,  now  deceased)  liable  for  the  whole  amount  due,  as 
though  no  settlement  had  been  made.  Chapman  never  received  any  money 
from  the  securities  transferred  to  him.  The  Nimmo  note  was  worthless  at 
the  time,  Nimmo  beiftg  at  the  time  insolvent,  and  dying  soon  afterwards. 
The  marriage  settlement,  which  was  the  principal  thing  relied  on,  was  at- 
tacked by  the  other  creditors  of  Prewitt,  and  sought  to  be  set  aside  as  being 
fraudulent  and  void  as  against  them. 

A  suit  for  this  purpose  was  brought  by  one  Lile,  in  December,  1866,  in  the 
chancery  court  o£  Lawrence  county,  Alabama,  against  Prewitt  and  his  wife, 
Bradley,  Wilson  &  Co.,  and  Walker  and  others.  This  suit  was  pending  when 
the  settlement  with  Chapman  was  made,  and  the  defendants  had  filed  their 
answers  therein.  A  decree  was  rendered  in  1874  sustaining  the  marriage 
settlement,  and  dismissing  the  bill.  In  December,  1870,  another  suit  was  com* 
menced  for  the  same  purpose  by  one  Eobert  H.  Wilson,  Prewitt's  assignee  in 
bankruptcy,  in  the  circuit  court  of  the  United  States  for  the  northern  district 
of  Alabama;  and  that  court,  in  April,  1878,  made  a  decree  declaring  the 
marriage  settlement  fraudulent  and  void.  Both  of  these  decrees  were  ap- 
pealed, the  former  to  the  supreme  court  of  Alabama,  and  the  latter  to  the 
supremo  court  of  the  United  States,  and  these  appeals  are  still  pending;  so  that 
the  ultimate  fate  of  the  security  which  was  assigned  to  Chapman  in  May, 
1867,  is  yet  undetermined.  The  bill  in  this  case  was  not  filed  until  the 
15th  day  of  October,  1879,  more  than  twelve  years  after  the  transaction  took 
place  which  it  assails.  It  seeks  to  set  aside  the  settlement  on  the  grounds 
of  fraud,  mistake,  and  want  of  consideration.  It  alleges  that  Bradley,  Wil- 
son &Co.,  at  the  time  of  the  settlement,  and  as  an  inducement  thereto,  rep- 
resented themselves  to  be  insolvent,  when,  in  truth,  they  were  not  insolvent; 
that  they  represented  the  security  contained  in  the  marriage  settlement  to  be 
good  and  valid,  when,  in  fact,  it  was  fraudulent  and  void;  and  that  they  con- 
cealed the  fact  that  a  suit  had  already  been  instituted  against  Prewitt  and 
themselves  to  set  the  marriage  settlement  aside.  It  alleges  that  the  com- 
plainant Chapman  was  ignorant  of  the  facts,  and  was  deceived  by  these  repre- 
sentations and  concealments,  and  was  thus  induced  to  make  the  settlement, 
which  he  would  not  have  done  had  he  known  the  truth.  The  bill  is  filed 
against  the  succession  of  Wilson,  as  before  stated,  and  prays  that  the  settle- 
ment of  May,  1867,  may  be  set  aside,  and  that  the  complainant  may  bo  ad- 
mitted as  a  creditor  of  the  succession,  and  may  have  a  decree  for  the  payment 
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of  his  entire  claim  against  Bradley,  Wilson  &  Co.,  with  the  accumulated  in- 
terest. 

The  defendants,  who  are  the  widow  and  executors  of  Wilson,  have  filed  an 
answer  denying  all  the  charges  of  the  bill,  and  setting  up  the  defense  of  pre- 
scription of  ten  years.  Formerly,  by  Civil  Code  of  Louisiana  (art.  3507),  the 
action  for  nullity  or  rescission  of  contracts,  testaments,  etc.,  was  prescribed  by 
five  years,  where  the  party  entitled  to  sue  was  in  the  state,  and  by  ten  years 
if  he  were  out  of  it.  But  by  the  Revised  Code  of  1870  (art.  3542)  the  time  is 
reduced  to  five  years  in  all  cases,  without  regard  to  plaintiffs  residence,  sub- 
ject, of  course,  that  the  time  commenced  to  run  only  from  the  date  of  discov- 
ering the  error  or  deception  complained  of  as  the  cause  of  nullity  or  rescission. 

§  207.  Stale  claim — lapse  of  twelve  years.  Bale  of  equity  in  analogy  with 
statute  of  limitations. 

Although  courts  of  equity  are  not  strictly  bound  by  the  local  laws  of  pre- 
scription or  statutes  of  limitations,  yet  they  generally  follow  the  analogy  of 
those  laws,  and  refuse  to  enforce  claims  that  have  become  stale  by  the  lapse 
of  the  prescribed  period.  In  cases,  however,  of  cognizance  peculiarly  equi- 
table, regard  is  always  had  to  the  force  of  special  circumstances.  "  There  are 
oases,"  says  Mr.  Justice  Story,  "  in  which  the  statutes  would  be  a  bar  at  law, 
but  in  which  equity  would,  notwithstanding,  grant  relief;  and  on  the  other 
hand,  there  are  cases  where  the  statutes  would  not  be  a  bar  at  law,  but  where 
equity,  notwithstanding,  would  refuse  relief.  But  all  these  cases  stand  on 
special  circumstances,  which  courts  of  equity  can  take  notice  of,  when  courts 
of  law  may  be  bound  by  the  positive  bar  of  the  statutes."  Eq.  Jur.,  §  64a. 
Again:  "  It  is  a  most  material  ground,  in  all  bills  for  an  account,  to  ascertain 
whether  they  are  brought  to  open  and  correct  errors  in  the  account  recenti 
facto,  or  whether  the  application  is  made  after  a  great  lapse  of  time.  .  .  . 
In  matters  of  account,  although  not  barred  by  the  statutes  of  limitations,  courts 
of  equity  refuse  to  interfere  after  a  considerable  lapse  of  time  from  considera- 
tions of  public  policy,  from  the  difficulty  of  doing  entire  justice  when  the  orig- 
inal transactions  have  become  obscure  by  time  and  the  evidence  may  bo  lost> 
and  from  a  consciousness  that  the  repose  of  titles  and  the  security  of  property 
are  mainly  promoted  by  a  full  enforcement  of  the  maxim,  vigilantibus  non 
dormtentibus  jura  svhscrviunt?     Id.,  §  529. 

These  remarks  are  as  applicable  to  bills  for  setting  aside  a  settlement  on  the 
ground  of  fraud  and  concealment  as  they  are  to  bills  for  opening  a  stated 
account.  They  are  strongly  applicable  to  the  present  case.  The  complainant 
in  his  bill,  in  order  to  obviate  the  objection  of  lapse  of  time,  places  himself  on 
the  ground  that  he  did  not  discover  the  fraud  practiced  on  him  until  Decem- 
ber, 1870,  when  the  assignee  in  bankruptcy  of  Prcwitt  filed  his  bill  to  set  aside 
the  marriage  settlement,  and  made  the  complainant  a  party  to  it.  And  yet, 
after  this,  he  waits  nine  years  longer  before  filing  his  bill;  and  now,  at  the 
end  of  twelve  and  a  half  years  after  the  transaction  took  place,  after  the  death 
of  the  parties  and  witnesses,  and  all  the  changes  that  are  consequent  upon  the 
lapse  of  time,  he  comes  into  court  and  asks  its  equitable  relief. 

The  allegation  that  he  did  not  discover  the  fraud  until  1870  (even  if  it  could 
avail),  as  might  be  expected  after  this  long  delay,  is  only  sustained  by  the 
complainant's  own  testimony.  Mr.  Walker  testifies  that  he  does  not  know 
when  Chapman  first  learned  of  the  pendency  of  the  first  suit  (brought  by  Lile), 
but  his  recollection  is  that  he  knew  of  it  before  the  commencement  of  the  sec- 
ond suit  (by  the  assignee).    Mr.  Bibb,  one  of  the  firm  of  Bradley,  Wilson  & 
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Co.,  being  examined  as  a  witness  in  reference  to  the  settlement  with  Chapman, 
denies  that  any  suit  was  pending  on  the  subject  of  the  marriage  settlement,  or 
that  he  made  any  representations  in  regard  to  it.  What  else  but  the  utmost 
vagueness  of  recollection  could  be  expected,  even  in  those  who  participated  in 
the  transaction,  after  the  lapse  of  so  many  years?  The  complainant  himself 
is  responsible  for  this  state  of  things.  He  admits  that  he  waited  nine  years 
after  discovering  the  alleged  fraud  before  taking  any  steps  to  substantiate  it, 
or  to  procure  the  redress  to  which  it  entitled  him.  His  excuse  is  that  the 
question  of  the  validity  of  the  marriage  settlement  was  pending  and  unde- 
cided in  the  courts  during  that  period,  and  he  could  not  be  expected  to  proceed 
in  the  assertion  of  his  rights  until  that  question  was  settled.  This  plea  cannot 
avail  the  complainant.  The  fraud  which  he  alleges  was  practiced  on  him  did 
not  depend  on  the  decision  which  the  courts  might  make  as  to  the  validity  of 
the  marriage  settlement.  He  says  he  discovered  the  fraud  in  1870.  He  should 
have  repudiated  the  settlement  at  once  and  taken  proceedings  to  have  it  set 
aside  whilst  the  facts  were  still  fresh  in  the  minds  of  all  parties.  He  evidently 
preferred  to  speculate  on  the  result.  If  the  marriage  settlement  was  sustained 
he  would  stand  by  the  settlement  with  Bradley,  Wilson  &  Co.;  if  not  sustained 
he  would  fall  back  on  the  charge  of  fraud  and  concealment.  Bj'  electing  to 
await  the  results,  and  postponing  for  so  many  years  any*  proceedings  for 
establishing  the  fraud  and  setting  aside  the  settlement,  the  complainant  has 
allowed  his  claim  to  become  stale,  and  has  waived  his  right  to  assert  it. 

§  208.  Insufficient  evidence  of  fraud. 

But  I  am  not  satisfied  from  the  evidence  that  any  misrepresentation  or  con- 
cealment was  practiced  on  the  complainant.  As  to  the  alleged  representation 
of  insolvency,  the  weight  of  evidence  is  that  the  pecuniary  affairs  of  Bradley, 
Wilson  &  Co.  were  in  such  a  state  of  embarrassment  and  uncertainty  in  May, 
1867,  that  they  might  well  have  supposed,  as  Mr.  Bibb,  one  of  the  partners, 
testifies  they  did  suppose,  that  they  were  really  insolvent,  and  could  only  hope 
to  settle  with  their  creditors  by  compromise  and  the  transfer  of  such  assets  as 
they  had.  If,  by  such  compromises  and  a  favorable  turn  in  the  value  of  their 
property,  they  afterwards  succeeded  in  saving  a  considerable  surplus,  this  cir- 
cumstance would  not  only  not  be  sufficient  to  set  aside  the  compromise  made 
by  them  when  they  really  supposed  they  were  insolvent,  but  it  would  not  be  a 
just  ground  for  any  reflection  on  their  conduct  as  men  of  business.  If  this 
view  is  correct,  the  case  upon  its  merits  is  reduced  to  a  consideration  of  the 
questions  relating  to  the  Prewitt  security  contained  in  the  marriage  settlement. 
The  question  of  the  alleged  concealment  in  not  disclosing  the  fact  that  a  suit 
was  pending  at  the  time  of  the  settlement,  calling  in  question  the  bona  fide* 
of  the  Prewitt  marriage  settlement,  has  already  been  adverted  to.  We  have 
only  the  evidence  of  Governor  Chapman  himself  to  establish  such  conceal- 
ment, and  that  evidence  only  amounts  to  this:  that  he  was  not  aware  of  the 
existence  of  the  suit,  and  that  it  was  not  mentioned  in  the  transaction.  This 
does  not  show  that  there  was  any  concealment.  The  matter  may  not  have 
occurred  to  the  parties.  Mr.  Walker  seems  to  have  been  perfectly  confident 
of  the  validity  of  the  marriage  settlement,  and  of  the  futility  of  any  efforts  to 
assail  it,  and  he  may  not  have  regarded  Lile's  suit  as  of  any  importance.  If 
mentioned,  he  may  have  so  expressed  himself  to  Governor  Chapman  when 
consulted  about  the  marriage  settlement;  if  not  mentioned,  it  may  not  have 
occurred  to  him.  A  reference  to  it  may  have  been  made,  and  may  easily  have 
escaped  the  complainant's  memory.    If  satisfied  with  Walker's  views  at  the 

265 


g  209.  FRAUD, 

time,  the  details  of  their  conversations  may  have  passed  out  of  his  memory. 
The  laps9  of  time  comes  in  here  as  an  important  factor  on  the  question  of  rec- 
ollection and  the  weight  of  evidence. 

§  209.  Misrepresentation  of  a  matter  of  opinion^  when  immaterial. 

Then,  as  to  the  alleged  representations  about  the  validity  of  the  marriage  set- 
tlement, there  is  not  a  particle  of  evidence  to  show  that  any  representations 
were  made  which  the  parties  did  not  at  the  time  honestly  believe  to  be  true,  or 
that  any  facts  were  represented  different  from  what  they  were.  The  validity 
of  the  marriage  settlement  as  against  creditors  of  Prewitt,  not  provided  for  in 
it,  was  a  question  of  law  resting  in  opinion,  and  not  a  question  of  fact  rest- 
ing in  evidence  and  representation.  When  it  was  alleged  to  be  valid,  it  was 
so  alleged  as  a  matter  of  belief  only.  No  misrepresentation  of  facts  is  set  out 
in  the  bill,  and  none  is  established  by  the  proofs. 

As  Mr.  Walker  acted  as  the  mutual  friend  of  both  parties  in  the  settlement 
his  testimony  is  important,  and  an  abstract  of  it  will  perhaps  give  a  clearer 
view  of  the  transaction,  as  it  actually  occurred,  than  any  statement  which  can 
be  made, —  somewhat  fragmentary,  it  is  true,  being  drawn  out  by  interroga- 
tories, but,  nevertheless,  clear  and  to  the  purpose.  Speaking  of  the  settlement 
of  May  12,  1867,  Mr.  Walker  says  that  he  did  not  consider  that  he  represented 
either  of  the  parties  in  a  professional  capacity;  that  the  assignment  of  the 
security  was  made  to  him  as  agent  at  Governor  Chapman's  request,  but  for 
what  reason  he  does  not  know ;  that  he  thought  it  a  good  settlement  for  both 
of  them,  and  probably  so  expressed  himself  to  both;  that  his  belief  is  that 
Governor  Chapman  took  the  transfer  because  he  considered  Bradley,  Wilson 
&  Co.  to  be  financially  embarrassed,  and  in  doubtful  condition;  that  he  drew 
the  marriage  settlement  himself,  and  believed  it  valid,  and  still  thinks  so,  and 
when  the  settlement  was  made  ho  expressed  that  opinion  to  Governor  Chap- 
man ;  that  he  has  cognizance  of  no  fact  impugning  the  settlement  between 
the  parties. 

On  cross-examination  he  testifies  that  he  had  been  the  counsel  for  Bradley, 
Wilson  &  Co.  for  many  years;  that  he  had  also  often  been  counsel  for  Gov- 
ernor Chapman,  and  is  still  his  counsel  in  some  pending  cases;  that,  as  he 
understood  the  adjustment  of  the  debt  due  from  Bradley,  Wilson  &  Co.  to 
Governor  Chapman,  as  it  was  made,  was  upon  the  idea  that  Bradley,  Wilson 
&  Co.  were  financially  embarrassed,  and  not  otherwise  able  to  arrange  it;  that 
the  proposition  of  the  settlement  came  from  them,  and  the  reason  assigned  by 
them  for  the  proposition  was  their  inability  to  pay  the  debt  in  money;  that 
Bradley  and  Bibb,  who  were  then  in  Huntsville,  where  the  settlement  was 
made,  represented  the  firm  to  be  in  embarrassed  circumstances  and  unable  to 
pay  their  indebtedness  in  cash,  and  that  this  was  the  best  settlement  they  could 
make;  and  that  Governor  Chapman  believed  this  to  be  so,  or  he  would  not 
have  made  the  settlement,  as  he  was  desirous  of  collecting  the  debt;  that 
Bradley,  Wilson  &  Co.  were  reputed  in  Huntsville  to  be  in  great  financial  em- 
barrassment; that  Richard  Prewitt  was  largely  insolvent  at  the  time  the  settle- 
ment was  made,  and  the  only  value  attached  to  his  notes  and  account,  which 
were  transferred  to  Governor  Chapman,  grew  out  of  the  provision  made  for 
his  indebtedness  to  Bradley,  Wilson  &  Co.,  in  the  marriage  settlement  of  Ma3r, 
186G ;  that  he  docs  not  remember  that  any  representations  were  made  by  Brad- 
ley, Wilson  &  Co.  to  Governor  Chapman,  at  the  time  of  the  settlement,  in  re- 
gard to  the  lien  created  by  the  marriage  settlement,  as  to  its  bona  fdes  and 
validity,  but  that  he,  Walker,  told  both  parties  that,  in  his  opinion,  said  lien  was 
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hoixafide  and  valid,  and  that  it  protected  Prcwitt's  indebtedness  to  Bradley, 
Wilson  &  Co.  to  the  extent  of  the  value  of  the  land  specifically  dedicated  to 
that  purpose;  that  he  is  satisfied  Governor  Chapman  would  not  have  made 
the  settlement  but  for  the  belief  that  said  debt  was  thus  protected;  that  the 
marriage  settlement  has  been  sustained  in  a  chancery  court  of  Alabama,  and 
an  appeal  from  that  decision  is  now  pending,  and  has  been  pronounced  fraudu- 
lent and  void  by  a  decision  of  the  circuit  court  of  the  United  States,  and  an 
appeal  from  that  decision  is  also  pending;  that  he,  Walker,  does  not  know- 
when  Governor  Chapman  first  learned  of  the  pendency  of  the  former  suit,  but 
his  recollection  is  that  he  knew  of  it  before  the  commencement  of  the  latter 
suit;  that  in  the  settlement  he  acted  as  the  mutual  friend  of  both  parties  and 
not  as  attorney  of  either,  and  that,  from  his  belief  in  the  validity  of  the  mar- 
riage settlement,  he  should  have  advised  Governor  Chapman  to  accept  the  set- 
tlement, notwithstanding  the  pendency  of  the  chancery  suit,  bad  that  been 
adverted  to.  If  to  this  evidence  of  Mr.  Walker  we  add  that  of  Mr.  Bibb,  one 
of  the  firm  of  Bradley,  Wilson  &  Co.,  who  testified  very  fully  as  to  their  em- 
barrassment and  supposed  insolvency;  of  their  efforts  to  compromise  with 
their  creditors  in  good  faith ;  of  their  desire  to  secure  Governor  Chapman  in 
particular,  and  their  offer  to  turn  over  to  him  the  Prewitt  claim,  and  of  their 
firm  belief  in  the  validity  of  that  claim,-;- it  would  be  asking  the  court  to  go  a 
great  way  to  make  a  decree  declaring  the  transaction  void  on  the  ground  of 
misrepresentation,  upon  the  evidence  of  the  complainant  alone,  given  so  many 
years  after  the  happening  of  the  events,  however  upright  in  motive  and  free 
from  all  intention  to  distort  the  facts  we  may  concede  that  evidence  to  be. 

§  2 1 0.  Failure  of  consideration.     Rescission,  of  contract. 

The  remaining  ground  of  relief  is  the  failure  of  the  consideration  of  the 
compromise.  First,  Bradley,  Wilson  &  Co.  did  not  guaranty  the  claim  against 
Prewitt,  but  expressly  declined  doing  so.  Chapman  took  it  at  his  own  risk. 
The  notes  were  indorsed  "without  recourse,"  showing  that  the  transfer  was 
made  and  accepted  without  any  guaranty,  at  least  so  far  as  relates  to  the 
responsibility  of  Prewitt.  Besides,  the  evidence  shows  that  Prewitt  was  no- 
toriously insolvent,  and  therefore  it  is  not  reasonable  to  suppose  that  Bradley, 
Wilson  &  Co.  intended  to  guaranty  the  payment  of  his  notes.  But  it  is  con- 
tended that  the  validity  of  the  marriage  settlement,  by  which  the  payment  of 
the  notes  was  secured,  was  guarantied  in  law  by  the  mere  transfer  thereof.  It 
is  now  laid  down  as  a  general  rule  that  the  sale  of  a  chattel  by  the  English 
law  implies  an  affirmation  by  the  vendor  that  the  chattel  is  his,  and  therefore 
he  warrants  the  title,  unless  it  be  shown  by  the  facts  and  circumstances  of  the 
sale  that  the  vendor  did  not*  intend  to  assert  ownership,  but  only  to  transfer 
such  interest  as  he  might  have  in  the  chattel  sold.  Benjamin  on  Sales  (2d  ed.), 
523.  Formerly  the  rule  of  caveat  emptor  was  stated  to  bo  the  general  one,  and 
it  may  be  so  still,  theoretically;  but  slight  circumstances  have  always  sufficed 
to  raise  an  assertion  of  ownership,  amounting  in  effect  to  a  guaranty  of  title, 
and  it  has  been  justly  said  that  in  all  ordinary  sales  the  party  who  undertakes 
to  sell  exercises  thereby  the  strongest  act  of  dominion  over  the  chattel  which  he 
proposes  to  sell,  and  thereby  is  understood  to  affirm  that  he  is  the  true  owner. 
Erie,  C.  J.,  in  Eichholtz  v.  Banister,  17  C.  B.,  In  .  S.,  708.  And  it  may  be  con- 
ceded that,  in  ordinary  cases  of  delivery  and  acceptance  of  a  specific  thing  in 
satisfaction  or  compromise  of  a  debt,  there  is  an  implied  understanding  or  con- 
dition that  the  debtor  guaranties  his  authority  to  dispose  of  the  thing  in  that 
way,  and  that  a  failure  in  this  behalf  will  place  the  parties  back  in  their  orig- 
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inal  relations  to  each  other.    But  there  can  be  no  doubt  that  when  a  contrary 
understanding  is  had  a  different  consequence  will  follow. 

The  question  in  each  case  will  be,  did  the  creditor  take  the  thing  out  and 
out,  or  did  he  only  take  it  conditionally?  In  the  present  case,  Bradley,  Wilson 
&  Co.  were  seeking  to  compromise  with  their  creditors.  They  had  various 
assets  to  dispose  of,  some  good,  some  doubtful,  some  bad;  though  which  were 
good,  which  doubtful,  and  which  bad  was  in  many  cases  unknown.  These 
were  all  they  had  to  offer.  Their  object  was  to  get  a  discharge  from  their 
obligations.  It  is  not  presumable,  to  begin  with,  that  they  meant  to  guaranty 
the.vtilidity  or  value  of  the  various  assets  which  they  turned  over  to  their  cred- 
itors. If  they  so  intended,  there  would  be  something  to  indicate  such  inten- 
tion ;  but  if  they  took  an  absolute  discharge,  as  was  done  in  this  case,  the 
contrary  must  be  inferred.  The  fact  that  in  transferring  the  notes  they  did  it 
"  without  recourse,  except  as  to  the  consideration,'1  and  that  this  is  taken  notice 
of  in  the  transfer  of  the  marriage  settlement,  is  a  clear  indication  of  what  they 
intended  in  the  whole  transaction.  They  evidently  intended  to  guaranty  nothing 
except  the  consideration.  They  offered  Governor  Chapman  the  claim  against 
Prewitt  as  it  stood.  He  must  judge  for  himself  as  to  its  validity  and  value; 
so  far  as  they  were  concerned,  it  was  all  fright.  He  evidently  understood  the 
matter  in  this  light.  He  investigated  the  claim.  He  consulted  Mr.  Walker  in 
regard  to  it;  satisfied  himself  as  to  its  validity  and  value,.and  agreed  to  accept 
it.  It  seems  clear  to  me  that  Governor  Chapman  took  the  claim  with  its  col- 
lateral security  at  his  own  risk,  and  that  his  discharge  of  Bradley,  Wilson  & 
Co.  was  intended  to  be  in  fact,  as  it  was  in  form,  absolute  and  unconditional. 
But,  aside  from  this  consideration,  it  does  not  yet  appear  that  the  security  is 
not  valid.  The  decree  of  the  circuit  court  has  been  appealed  from.  The  liti-  . 
gation  is  not  ended.  On  the  question  of  failure  of  consideration,  the  eviction 
or  decree  of  nullity  must  be  complete  before  it  constitutes  a  ground  of  rescis- 
sion. 

Looking  at  the  whole  case,  as  it  is  presented  by* the  pleadings  and  proofs,  it 
seems  to  me  that  the  bill  must  be  dismissed  with  costs.  Let  a  decree  be 
entered  accordingly. 

§  211.  Opinion  or  belief. — A  statement  by  the  vendor  of  a  note  that  he  believes  the  maker 
and  indorser  to  be  good  is  equivalent  to  a  positive  assertion  that  they  are  good,  where  it  is 
meant  to  impress  the  vendee,  and  does  impress  him,  with  the  conviction  that  the  note  is  good, 
and  the  vendor  has  sufficient  reason  to  believe  that  it  will  never  be  paid.  Foster  v.  Swasey, 
*  Woodb.  &M.,  217. 

§  212.  Averments  by  a  vendor  of  the  value  of  the  goods  are  not  regarded  with  so  much 
jealousy  and  strictness  as  those  in  respect  to  particular  facts  as  to  title  and  quality  and  other 
matters  more  exclusively  within  his  own  knowledge.  Simpson  v.  Wiggin,  3  Woodb.  &  Ik, 
413. 

§  213.  Where  false  representations  are  relied  on  by  the  maker  in  defense  to  an  action  on  a 
note,  statements  made  by  way  of  expressing  an  opinion  or  a  simple  recommendation  must  be 
distinguished  from  statements  of  facts  which  the  defendant  would  not  be  presumed  to  know 
and  had  not  the  means  of  knowing,  with  the  view  of  inducing  him  to  execute  the  note. 
Cooper  v.  Laber,  1  Biss.,  539. 

§  214.  A  fraudulent  misrepresentation  of  one's  own  opinion  is  in  law  just  as  reprehensible 
as  a  misrepresentation  of  any  other  fact.  But  the  want  of  good  faith  is  to  be  shown,  not  by 
proving  that  the  opinion  was  erroneous,  but  that  it  was  fraudulently  misrepresented  to  the 
injury  of  the  person  relying  on  it.     Stebbins  v.  Eddy,  4  Mason,  414  (gg  298-302). 

S  215.  Statements  not  known  to  be  true. —  False  representations  vitiate  a  contract,  whether 
believed  to  be  true  by  the  party  making  them  or  not,  provided  they  are  material  and  influen- 
tial.    Smith  v.  Babcock,  2  Woodb.  &  M.,  246  (S§  309-17). 

§  216.  An  honest  but  mistaken  assertion  of  a  fact,  to  another's  loss  and  to  his  own  gain,  by  a 
vendor  or  his  agent,  may  be  a  constructive  fraud ;  but  this  principle  does  not  extend  to  what 
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are  known  to  both  to  be  matters  of  opinion  only.  An  assertion  may  appear  to  be  a  matter  of 
opinion  either  from  its  being  made  in  that  form,  or  from  the  very  nature  of  the  thing  asserted. 
Fisher  v.  Boody,  1  Curt.,  206. 

§  217.  Agents  of  a  ship-owner  who  had  agreed  to  procure  a  cargo  of  goods  as  freight  for  a  cer- 
tain voyage,  at  specified  rates  of  freight,  payable  in  money  on  the  transportation  of  the  guods, 
procured  a  part  of  the  cargo  to  be  shipped  upon  the  terms  of  one-half  the  net  profits  over  costs 
and  charges.  They  sent  to  the  owner,  on  the  departure  of  the  ship  upon  hex  voyage,  a  freight 
list  and  bills  of  lading  prepared  as  if  the  whole  cargo  had  been  shipped  at  specified  rates,  and 
upon  this  basis  their  account  for  commissions  was  made  out,  sent  with  the  freight  Lust,  and 
paid  by  the  ship-owner.  Held,  that  this  amounted  to  a  misrepresentation.  Delano  v.  Winsor, 
1  Cliff.,  501. 

§  2 IS.  Assent  by  party  Interested.— Statements  made  by  one  party  to  a  fraud,  in  the  ab- 
aence  of  the  other,  are  evidence  against  the  latter,  if  afterwards  assented  to  by  him,  or  if  a 
part  of  the  res  gestce.    Rea  v.  Missouri,  17  Wall.,  532. 

§  219.  By  a  partner. — A  firm  of  commission  merchants  are  liable  to  the  owner  of  the  goods 
they  have  for  sale,  for  any  false  and  fraudulent  representations,  made  to  him  by  one  of  the 
firm,  as  to  the  solvency  of  the  person  to  whom  they  intend  to  sell,  if  such  representations  are 
acted  on  by  the  owner  to  his  damage.    Castle  v.  Bullard,  28  How.,  172. 

§  220.  By  a  third  party.— If  a  contracting  party  has  not  made  false  representations,  but 
was  present  when  another  made  them,  and  has  taken  the  benefit  of  them,  it  vitiates  the  trans- 
action. He  cannot  adopt  a  part  and  repudiate  a  part  when  the  other  contracting  party  has 
acted  on  the  whole.    Warner  v.  Daniels,  1  Woodb.  &  M.,  90  (§£  277-86). 

§  221.  If  a  contract  is  induced  on  the  fraudulent  representations  of  third  persons,  there  can 
1>e  no  relief  on  the  ground  of  fraud.    Fisher  t\  Boody,  1  Curt.,  206. 

§  222.  A  deed  of  release  procured  by  fraudulent  misrepresentation  cannot  be  permitted  to 
have  the  slightest  validity  to  bar  rights  in  a  court  of  equity.  Phettiplace  v.  Sayles,  4  Mason, 
S12  0$  560-65). 

g  223.  Insurance. —  Fraudulent  overvaluation  and  misrepresentation  of  the  value  of  the 
subject-matter  of  insurance  will  avoid  a  policy.    Ocean  Ins.  Co.  tf.  Fields,  2  Story,  59. 

§  224.  If,  in  procuring  insurance  upon  a  vessel,  it  is  represented,  whether  fraudulently  or 
otherwise,  that  she  will  not  sail  until  four  days  after  another  vessel,  and  she  sails  four  days 
before,  and  the  difference  is  material  to  the  risk,  the  misrepresentation  avoids  the  policy. 
Baxter  v.  New  England  Ins.  Co.,  8  Mason,  06. 

§  225.  An  insurance  company  may  recover  back  money  paid  on  the  false  and  fraudulent 
representations  of  the  death  of  the  insured,  although  the  contract  of  insurance  is  illegal.  North* 
-western  Ins.  Co.  v.  Elliott,  7  Saw.,  17. 

g  226.  Reducing  an  agreement  to  writing,  though  in  most  cases  an  argument  against 
fraud,  does  not  prevent  its  rescission  on  the  ground  of  fraudulent  misrepresentations.  Boyce 
v.  Grundy,  3  Pet.,  210  (§§303-308). 

g  227.  Subscription  to  stock.—  Where  persons  having  a  full  opportunity  to  examine  into 
the  affairs  of  a  corporation  subscribe  to  its  stock,  pay  their  first  instalments,  and  make  no  ob- 
jection until  they  find  that  nearly  all  its  capital  will  be  needed  to  pay  its  losses,  it  is  too  late  for 
them  then  to  object  to  the  payment  of  their  subscriptions  that  the  representations  as  to  the 
affairs  of  the  corporation  made  by  the  agent  who  took  the  subscriptions  were  false.  Ogilvie 
«.  Knox  Ins.  Co.,  22  How.,  880. 

8  228.  Rescission.— Where  fraudulent  misrepresentation  or  concealment  is  set  up  as  a  ground 
for  rescinding  a  contract,  where  many  things  have  been  performed  on  both  sides,  and  where  a 
rescission  would  involve  the  upsetting  of  many  large  and  important  transactions,  the  proof 
should  be  very  clear.  It  should  be  very  clearly  proved  that  the  party  was  misled  by  those 
misrepresentations,  and  promptly  availed  himself  of  the  objection  as  soon  as  it  was  discov- 
ered.   Morgan  v.  New  Orleans,  Mobile,  etc,  R.  Co.,  2  Woods,  244 

g  229.  Warranties  and  representations.— There  is  a  clear  distinction  between  a  warranty 
and  a  fraudulent  misrepresentation.  The  former  is  a  contract,  and  an  action  thereon  is  an  ac- 
tion on  a  contract.  The  latter  is  a  fraud,  a  wrong  for  which  an  action  ex  delicto  lies.  Bank 
of  Montreal  v.  Thayer,  2  McC.,  1  (£3  818-23). 

§2S0.  Ayernient  of  fraudulent  Intent.— An  allegation  that  the  defendant  wrongfully, 
fraudulently  and  falsely  certified  and  represented  that  certain  things  were  true,  whereas  none 
of  them  was  true,  is  a  sufficient  averment  of  fraudulent  intent.    IbicL 
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2.  As  to  Credit  of  Another. 

Summary  —  Writer  of  a  letter  liable,  when,  §  231. — Letter  written  in  one  state  to  be  used  in  an- 
other, §  282.—  Confidential  letter  to  agent,  §  233.— Statute  of  frauds;  parol  evidence, 
§  234.—  Gist  of  the  action,  §  235. 

§  231 .  The  writer  of  a  letter  containing  a  representation  concerning  the  credit  of  another  is 
not  to  be  held  responsible  unless  the  letter  did  mislead  and  was  intended  to  mislead  the  person 
to  whom  it  was  addressed.  But  if  an  impression,  not  only  of  the  person's  solvency  but  of  his 
success  in  business,  so  that  by  selling  largely  to  him  more  than  ordinary  risk  of  business  is  in- 
curred; is  made  and  authorized  by  the  letter,  while  the  true  condition  of  such  person  was 
known  to  the  writer,  which  condition  did  not  authorize  such  representation,  and  the  intention 
was  to  mislead  and  deceive,  the  writer  is  responsible  for  any  loss  incurred  by  the  other  from 
acting  on  such  representation.    Iasigi  v.  Brown,  §§  236-41. 

g  232.  A  letter  of  representation  as  to  the  credit  of  another,  written  in  New  York,  but  in- 
tended to  operate  in  Massachusetts,  is  governed  by  the  law  of  the  latter  state.    Ibid. 

§  2.53.  In  an  action  for  a  false  representation  as  to  the  pecuniary  ability  of  another,  contained 
in  a  letter  marked  "  confidential,"  which  the  defendant  had  written  to  his  agent,  which  had 
been  shown  by  the  agent  to  the  plaintiff,  and  upon  which  the  plaintiff  had  extended  credit  and 
lost  the  debt,  it  was  held  that  it  was  for  the  jury  to  say  whether  the  defendant  intended  the 
letter  for  the  eye  of  the  agent  only.    Ibid. 

§  234.  Notwithstanding  the  statute  of  Massachusetts  providing  that  "no  action  shall  be 
brought  to  charge  any  person  upon  or  by  reason  of  any  representation  or  assurance  made  con- 
cerning the  character,  conduct,  credit,  trade  or  dealings  of  any  other  person  unless  such  repre- 
sentation or  assurance  be  made  in  writing,  and  signed  by  the  party  to  be  charged  thereby,  or  by 
some  person  thereunto  by  him  lawfully  authorized,"  when  there  is  a  misstatement  of  facts  in 
relation  to  the  pecuniary  ability  of  an  individual  or  company,  especially  if  made  through  inter- 
ested motives  or  a  fraudulent  intent,  by  reason  of  which  a  credit  is  given  and  the  debt  is  lost, 
the  facts  which  conduce  to  establish  the  liability  must  be  outside  of  the  writing ;  and  all  facts 
which  conduce  to  show  that  the  party  acted  in  bad  faith  in  making  the  written  statement  are 
proper  for  the  consideration  of  the  jury.    Ibid. 

§  235.  Fraud  on  the  part  of  the  defendant  and  damage  to  the  plaintiff  is  the  gist  of  an  action 
for  false  representations  as  to  the  credit  of  a  third  person.  Fraud  means  intention  to  deceive. 
If  there  is  no  such  intention  and  the  statement  is  honestly  made,  there  is  no  liability,  though, 
the  statement  ttfrns  out  to  be  utterly  untrue.  An  instruction  that,  if  the  person  making  the 
representation  did  not  make  due  inquiry  into  the  credit  of  the  third  person,  and  made  the  state- 
ment ignorantly  and  regardless  of  the  fact  whether  the  person  recommended  was  entitled  to 
credit  or  not,  he  should  be  held  responsible,  is  held  to  be  evasive  of  the  true  rule  and  calcu- 
lated to  mislead  the  jury.    Lord  v.  Goddard,  §  242. 

[Notes.— See  §§  243-247.] 

IASIGI  v.  BROWN. 
(17  Howard,  183-208.    1854.) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts. —  This  case  is  brought  before  us  by  a  writ  of  error 
to  the  circuit  court  of  the  United  States  for  the  district  of  Massachusetts. 

The  plaintiffs  are  merchants  in  Boston,  and  deal  largely  in  wool,  and  prior 
to  the  4th  of  April,  1851,  sold,  occasionally,  to  two  corporations  in  the 
state  of  Connecticut,  called  the  Thompson  ville  Company,  and  the  Tariffville 
Company,  and  received  therefor  their  notes,  indorsed  by  Orrin  Thompson. 
And,  with  the  view  of  making  further  sales  to  them,  having  become  doubtful 
of  their  pecuniary  means  and  ability  to  make  payment  in  future,  the  plaintiffs 
applied  to  Thomas  B.  Curtis,  of  Boston,  the  agent  of  defendant,  to  ascertain 
his  opinion  as  to  any  possibility  of  loss,  by  selling  largely  on  credit  to  said 
corporations  or  to  Thompson ;  the  plaintiffs  knowing  that  the  defendant  was 
friendly  to  the  companies,  and  intimately  acquainted  with  their  pecuniary 
condition.  A  letter  was  written  to  defendant,  by  his  agent,  Curtis;  and  an 
answer  was  received,  as  alleged  in  the  declaration  of  the  plaintiffs,  which  in- 
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duced  them  to  give  large  credits  to  the  two  companies  and  Orrin  Thompson, 
when  at  the  time  they  were  insolvent,  which  fact  was  known  to  the  defend- 
ant 

The  points  in  the  case  are  stated  in  the  bill  of  exceptions,  and  arise  on  the 
construction  of  the  above  letter  and  one  of  a  subsequent  date,  and  on  facts 
proved  and  offered  to  be  proved,  which  conduced  to  show,  as  plaintiffs  insist, 
the  fraudulent  intent  with  which  the  letters  were  written.  The  first  letter, 
from  Curtis  to  Brown,  bears  date  the  5th  of  April,  1851, and  reads  as  follows: 
"Dear  Sir  —  I  have  your  note  of  yesterday,  but  have  scarcely  had  a  moment 
to  peruse  it  this  morning.  My  object,  at  the  moment,  is  to  ask  your  opinion 
as  to  any  possibility  of  loss,  by  selling  largely  to  the  Thompsonville  Company 
or  Orrin  Thompson.  Whatever  that  opinion  may  be,  it  will  be  discreetly  used 
by  myself." 

The  reply  to  this  letter  is  marked  "confidential,"  and  dated  "New  York, 
7th  April,  1S51.*  T.  B,  Curtis,  Esquire.  Dear  Sir  —  With  respect  to  Thomp- 
son &  Co.  and  Orrin  Thompson,  I  have  to  say,  that  our  house  done  business 
with  them  for  some  twenty  years  or  more;  they  have  always  met  their  en- 
gagements promptly,  and  we  feel  are  men  of  strict  integrity.  They  have 
unquestionably  laid  out  too  much  money  in  the  Tariff ville  Manufacturing 
Company,  and  the  Thompsonville  Carpet  Manufacturing  Company,  and  my 
house  has  been  for  years  in  the  habit  of  loaning  them  either  paper  or  money  to 
a  considerable  extent  on  security.  On  the  failure  of  Austen  &  Spicer,  they 
were  unfortunately  on  their  paper  (received  for  sales  of  carpets)  for  $183,000; 
this  threw,  suddenly,  so  heavy  a  burden  on  Thompson  &  Co.,  that  Messrs. 
Hicks  &  Co.  and  ourselves  looked  into  their  affairs,  and  feeling  that  they  had 
an  abundance  to  pay  every  one,  and  have  a  handsome  sum  left,  if  they  con- 
tinued their  business,  we  jointly  advanced  the  money  to  pay  their  indorse- 
ments as  they  came  round,  for  which  advances  we  have  security.  In  order, 
however,  to  relieve  them  from  the  necessity  of  borrowing,  and  needing  more 
cash  capital  to  carry  on  the  business  comfortably,  both  the  companies  alluded 
to  owing  Messrs.  Thompson  &  Co.  each  about  $375,000,  making,  together, 
$750,000,  executed  a  mortgage  to  John  H.  Hicks,  W.  S.  Wetmore,  and  James 
Brown,  for  $750,000,  to  secure  the  payment  of  those  bonds,  which  are  payable 
in  six,  eight  and  ten  years.  A  gentleman  goes  out  to  Europe  this  month  to 
negotiate  these  bonds,  which  he  feels  confident  of  doing  on  favorable  terms. 
The  negotiations  of  these  bonds,  and  the  securities  held,  would  *pay  off  all  the 
advances  made  by  ourselves,  Messrs.  Hicks  &  Co.,  and  of  W.  S.  Wetmore,  who 
also  made  them  some  advances.  From  Thompson's  statement  of  the  business 
of  the  factory,  they  are  doing  a  good,  nay,  a  very  profitable  business,  and  I 
feel  that  in  making  sales  to  them  now,  no  more  than  the  ordinary  business 
risk  would  be  run. 

"  If  the  bonds  are  negotiated,  which  is  confidently  expected,  they  would 
be  enabled  to  conduct  their  business  with  more  facility  and  comfort  than  they 
have  ever  yet  done,  and  as  I  will  recommend  brother  William  to  take  from 
sixty  to  one  hundred  thousand  dollars  for  himself  and  for  me,  whatever  they 
are  negotiated  at,  the  confidence  shown  will  probably  help  the  negotiation. 
Messrs.  Hicks  will  also  take  some  of  them.  Since  the  failure,  Thompson  &  Co. 
have  laid  their  hands  on  Austen  &  Spicer's  property,  to  the  extent  of  $50,000, 
reducing  the  risk  to  $123,000,  and  out  of  this  they  will  get  a  dividend.  As  Mr. 
Orrin  Thompson  considers  himself  fully  worth  $100,000,  any  loss  that  can  now 
occur  by  Austen  &  Spicer  does  not  hurt  him  much.    All  they  want  is  the  ne- 

271 


§  335.  FRAUD. 

gotiation  of  the  bonds,  to  make  them  move  on  with  perfect  comfort.  (Signed) 
James  Brown." 

The  next  letter  from  Curtis  to  Brown  is  dated  "  Boston,  2Gth  June,  1851. 
A  friend  of  ours  desires  me  to  inform  him  how  far  it  would  be  satisfactory  to 
me  (you)  to  have  him  sell  to  the  Thompsonville  Company.  I  replied  that  I 
believed  you  thought  favorably  of  the  concern.  Now  I  wish  to  know  what 
your  present  feelings  are  in  respect  to  that  concern;  there  being  several 
among  my  friends  here  who  have  heretofore  sold  them  wool  and  wish  to  con- 
tinue to  do  so." 

The  answer  to  this  letter  was:  "  Dear  Sir  —  We  are  in  receipt  of  yours  26th 
instant;  contents  noted.  "We  continue  to  have  a  favorable  opinion  of  the  con- 
cern you  allude  to.    (Signed)    Brown,  Brothers  &  Co." 

Mr.  Curtis,  being  called  as  a  witness,  said  he  was  agent  for  Brown,  Brothers 
&  Co.,  who  carried  on  in  the  city  of  New  York  an  extensive  banking  business. 
He  wrote  his  first  letter  at  the  request  of  Iasigi,  and  never  showed  the  reply 
except  to  him  and  his  friend  Mr.  Skinner,  until  after  the  failure  of  the  Thomp- 
sons. When  he  wrote  to  Brown,  he  did  not  let  him  know  that  the  informar 
tion  requested  was  for  any  other  person  than  himself.  On  the  day  his  first 
letter  was  written,  Iasigi  said  to  him  that  he  held  a  large  amount  of  notes  of 
certain  factories  in  Connecticut,  indorsed  by  Orrin  Thompson,  of  New  York; 
that  by  the  recent  failure  of  Austen  &  Spicer  they  had  lost  money,  and  he 
was  solicitous  about  the  paper  he  held.  Witness  supposed  it  amounted  to 
about  tlje  sum  of  $40,000.  He  said  Brown  was  the  friend  of  Thompson,  and 
witness  was  requested  to  ascertain  his  standing  by  writing  to  Brown. 

As  the  answer  was  marked  confidential,  the  witness,  when  Iasigi  first  read 
the  letter,  declined  handing  \\  to  him  to  show  to  his  partner,  but  on  his  calling, 
it  was  shown  to  him  also.  Witness  expressed  a  favorable  opinion  as  to  Iasigi's 
getting  his  money.  Mr.  Brown  never  authorized  the  witness  to  show  his  letter 
to  any  one.  After  the  failure  of  Thompson,  Iasigi  stated  he  had  collected  his 
debt,  but  that  he  again  trusted  them.  The  witness  remarked,  that  on  that 
letter  you  should  not  have  trusted  them.  He  asked  to  see  the  letter,  and  on 
reading  it  he  said,  if  you  had  not  stated  this  to  be  the  same  letter,  I  should 
not  have  believed  it. 

The  witness  stated,  some  of  our  clients  prior  to  this  had  been  in  the  habit 
of  selling  wool  to  Thompson  &  Co.  There  were  five  or  six  firms,  importers 
of  wool,  who  had  credits  with  me.  It  was  highly  important  to  me  and  my 
principals  that  I  should  know  the  standing  of  this  great  concern,  because 
large  amounts  of  credits  were  being  invested  in  wool,  by  houses  which  might 
or  might  not  be  jeoparded  by  selling  to  that  ooncern ;  I  mean  invested  by 
correspondents  of  Brown,  Brothers  &  Co.,  who  had  credits  for  them. 

Mr.  Grant,  a  witness,  stated  that  he,  Iasigi,  and  several  others  who  had  sold 
wool  to  the  two  companies  and  Thompson,  had  an  interview  with  the  defend- 
ant at  his  office  in  the  city  of  New  York,  where  a  conversation  respecting  the 
letters  was  had,  principally  between* Iasigi  and  Brown,  who  replied  that  the 
letter  of  the  7th  of  April  was  a  guarded  one,  and  as  to  the  second  letter,  it 
was  only  a  statement  that  "  we  continue  to  have  a  favorable  opinion  of  the 
concern."  He  proceeded  to  say  that  the  connection  of  Brown,  Brothers  &  Co. 
with  Mr.  Thompson  had  been  of  long  date;  that  they  had  a  great  number  of 
transactions  together,  and  that  at  the  time  the  April  letter  was  written,  they 
intended  to  carry  Mr.  Thompson  through ;  but  that  Thompson  had  deceived 
them.    He  repeated  several  times  that  this  was  a  guarded  letter,  and  as  it  was 
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written  in  entire  good  faith,  and  as  tbey  had  lost  much  more  than  we  had 
subsequently  to  the  writing  of  the  letter,  they  did  not  see  how  there  could  be 
any  responsibility  resting  on  them. 

As  the  company  was  about  separating,  Mr.  Stewart  Brown  observed:  "If 
you  had  called  on  us,  gentlemen,  and  conversed  with  us  instead  of  writing, 
j~ou  would  not  have  sold  this  wool.  That  the  letter  was  a  guarded  one,  was 
several  times  repeated.  That  they  had  great  confidence  in  Thompson;  that 
at  the  time  the  letter  was  written  they  had  lost  their  confidence,  but  still 
meant  to  carry  him  through  in  good  faith ;  but  being  unable  to  do  so,  and 
having  lost  their  confidence,  the  letter  was  guarded."  On  being  asked  by 
witness,  if,  at  the  time  the  first  letter  was  written,  he  had  all  the  property  of 
Orrin  Thompson  conveyed  to  him,  he  replied:  "No,  sir,  not  all  his  property, 
but  his  real  estate."  There  was  no  objection  at  this  time,  by  any  one,  that  the 
letter  was  confidential.  The  Browns  refused  to  acknowledge  any  responsi- 
bility. 

After  this  evidence  had  been  given,  the  plaintiffs  offered  evidence,  not  ob- 
jected to  or  excluded,  except  as  hereinafter  stated,  tending  to  prove  that  cer- 
tain statements  in  the  letter  of  April  7, 1851,  material  to  show  the  property 
and  credit  of  the  two  companies,  and  of  Orrin  Thompson,  and  the  safety  and 
expediency  of  selling  them  goods  on  credit,  and  material  to  influence  and  de- 
termine the  judgment  of  one  who  should  read  the  letter,  in  regard  to  the 
safety  and  expediency  of  so  selling  goods  on  credit,  wore  false  at  the  time  the 
letter  was  written,  and  were  then  known  to  the  defendant  to  be  false.  And 
that  the  defendant,  prior  to  the  7th  of  April,  alone  and  jointly  with  one 
Hicks,  had  taken  conveyances,  in  mortgage  or  absolutely,  of  all  Orrin  Thomp- 
son's property,  real  and  personal,  with  some  small  exceptions,  to  the  amount 
of  $1S8,000,  as  security  for  the  debt  and  liabilities  of  the  house  of  Thompson 
&  Co.  to  defendant's  house  and  said  Hicks,  amounting  to  over  five  hundred 
and  nine  thousand  dollars.  And  also  offered  evidence  to  prove  that  defendant 
had  an  interest  of  a  pecuniary  kind  to  sustain  the  credit  of  said  Thompson- 
ville  Company,  said  Tariffville  Manufacturing  Company  and  Orrin  Thompson, 
and  to  induce  extensive  sales  of  goods  on  credit  to  them. 

And  other  evidence  was  offered  conducing  to  show  that  the  letter  was  writ- 
ten with  a  fraudulent  intent,  and  that  it  was  intended  for  other  persons  than 
Curtis.  And  the  plaintiffs  proved  that  they  made  the  sales  stated  in  the  decla- 
ration, relying  on  and  trusting  to  the  statements  in  said  letter.  But  the  evi- 
dence, as  above  offered,  was  rejected  as  immaterial  and  as  insufficient,  when 
taken  in  connection  with  the  other  evidence  above  set  forth,  to  authorize  the 
jury  to  find  a  verdict  for  the  plaintiffs.  And  the  court  thereupon  ruled  and 
held  that  the  plaintiffs  had  not  maintained  their  action,  and  directed  a  verdict 
for  the  defendant.  And  a  verdict  was  accordingly  so  rendered.  To  which 
rulings  and  direction  the  counsel  for  the  plaintiffs  excepted. 

§236.  Wfiere  a  letter,  in  reference  to  the  credit  of  another,  is  written  in  one 
stale,  with  the  intention  that  it  shall  operate  in  another,  qttare,  as  to  the  opera- 
tion of  the  statute  of  frauds  of  t/ie  latter  state. 

The  third  section  of  the  act  of  Massachusetts  to  prevent  frauds  and  per- 
juries in  contracts  and  actions  founded  thereon,  published  in  the  Revised  Stat- 
utes of  1836,  provides  that  "  no  action  shall  be  brought  to  charge  any  person 
upon  or  by  reason  of  any  representation  or  assurance  made  concerning  the 
character,  conduct,  credit,  trade  or  dealings  of  any  other  person,  unless  such 
representation  or  assurance  be  made  in  writing,  and  signed  by  the  party  to  be 
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charged  thereby,  or  by  some  person  thereunto  by  him  lawfully  authorized. w 
As  the  letter  was  written  in  New  York,  a  doubt  has  been  suggested  whether 
this  statute  can  apply  to  the  case.  The  letter  was  intended  to  operate  in 
Massachusetts,  and,  consequently,  the  law  of  that  state  applies  to  it.  But  it 
is  not  perceived  that  the  statute  can  have  any  other  effect  than  to  require  the 
representation,  on  which  the  defendant  is  charged,  to  be  in  writing. 

§  237.  lidbilty  for  false  statements  as  to  the  pecuniary  liability  of 

anotJier,  and  whether  the  motive  can  be  proved  by  parol. 

No  one  controverts  the  power  and  duty  of  the  court  to  construe  all  written 
agreements  or  papers  which  are  given  in  evidence.  This  is  not  the  question 
involved  in  this  case.  No  individual  can  be  held  responsible  for  a  statement 
of  facts,  however  injurious  they  may  be  to  an  individual  or  company.  But 
when  there  is  a  misstatement  of  facts  in  regard  to  the  pecuniary  ability  of  an 
individual  or  company,  and,  especially,  if  this  be  done  through  interested  mo- 
tives or  a  fraudulent  intent,  by  reason  of  which  a  credit  is  given  and  the  debt 
is  lost,  the  facts  which  conduce  to  establish  the  liability  must,  as  in  this  case, 
be  outside  of  the  writing.  And  if  these  facts  may  not  be  established  by  parol 
evidence,  there  can  be  no  remedy  in  such  cases,  however  gross  the  fraud  or 
ruinous  the  consequences  may  be. 

§  238.  where  such  a  letter  is  written,  to  onefs  agent,  and  marked  confident 

tialy  it  is  for  the  jury  to  say  whether  it  was  intended  only  for  the  eye  of  the  agent. 

It  is  contended  that  the  letter  of  the  7th  of  April,  being  marked  confidential, 
could  have  been  intended  only  for  Curtis,  the  agent,  and  that  he  was  not 
authorized  to  show  it  to  the  plaintiffs.  In  his  testimony,  Mr.  Curtis  says 
Brown  never  authorized  him  to  show  the  letter.  There  may  have  been  no 
express  authority  to  show  the  letter,  but  the  intention  of  the  writer,  in  this 
respect,  can  be  best  ascertained  by  reference  to  the  facts  and  circumstances 
under  which  it  was  written. 

In  his  letter  of  April  the  5th,  Mr.  Curtis  requested  to  know  "  the  opinion 
of  the  defendant  as  to  any  possibility  of  loss  by  selling  largely  to  the  Thomp- 
sonville  Company  or  Orrin  Thompson ;  and  he  remarks,  whatever  that  opinion 
may  be,  it  will  be  discreetly  used  by  myself."  Mr.  Curtis  states,  when  under 
examination  as  a  witness,  that  he  was  then,  and  had  been  for  several  years, 
acting  as  the  agent  of  the  Browns,  and  that  was  his  principal  business.  He 
said  that  he  was  not,  at  any  time,  a  seller  of  wool  to  the  factories  of  Orrin 
Thompson.  This  employment  of  the  agent  must  have  been  known  to  his  prin- 
cipal, and  it  appears  in  the  proof  that  when  the  plaintiffs  and  others  had  an 
interview  with  the  defendant,  in  New  York,  he  spoke  of  the  letter  being* 
guarded,  but  made  no  objection  that  it  had  been  written  to  his  agent  in  con- 
fidence, and  ought  not  to  have  been  shown  to  the  plaintiffs. 

In  view  of  these  and  other  facts,  it  might  have  been  submitted  to  the  jury 
whether  the  defendant,  in  marking  his  letter  "  confidential,"  intended  it  for 
the  eye  of  his  agent  only.  The  terms  of  the  letter,  independently  of  the 
above  facts,  would  scarcely  authorize  such  an  inference.  The  "  opinion  will 
be  discreetly  used  by  myself."  This  was  notice  to  Brown  that  the  opinion  was 
to  be  used,  and  how  could  it  be  used  by  the  agent,  who  made  no  sales  of  wool 
to  Thompson  on  his  own  account,  without  imparting  the  opinion  to  others; 
but  "the  opinion  will  be  discreetly  used  by  myself."  It  shall  not  be  made 
known  by  any  other  person  than  myself,  and  you  may  rely  on  my  discretion 
In  view  of  the  facts,  the  jury  should  consider  whether  the  word  "  Confiden- 
tial "  might  be  construed  to  mean,  in  confidence  that  you  will  use  my  opinion 
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discreetly  by  yourself,  as  you  propose,  or  whether  it  restricted  the  letter  to 
the  agent  only. 

This  seems  to  have  been  the  construction  given  to  the  letter  by  the  agent. 
He  suffered  Iasigi  to  read  it,  but  refused  to  give  it  into  his  hands  to  show  to 
Skinner.  Had  the  writer  intended  that  no  one  should  read  the  letter  but  Cur- 
tis, he  would  probably  have  said  so.  Such  a  restriction  was  not  necessarily 
imposed  by  the  terras  of  the  letter  in  view  of  the  facts  proved.  Its  detailed 
statement  of  facta  in  regard  to  the  embarrassments  of  the  two  concerns  and  of 
Orrin  Thompson,  and  how  they  had  been  relieved  by  himself  and  others  and 
enabled  to  do  a  good,  nay  "  a  profitable  business,"  etc.,  would  be  a  matter,  in 
connection  with  other  facts,  for  the  jury  to  consider,  and  to  determine 
whether  the  letter  could  have  been  written  for  the  eye  of  the  agent  only,  who 
at  no  time  sold  wool  to  Orrin  Thompson. 

In  another  letter  written  to  the  defendant  by  Curtis,  he  says:  "  A  friend  of 
ours  desires  me  to  inform  him  how  far  it  would  be  satisfactory  to  me  (you)  to 
have  him  sell  to  the  Thorn  psonville  Company.  I  replied  that  I  believed  you 
thought  favorably  of  the  concern.  Now,  I  wish  to  know  what  your  present 
feelings  are  in  respect  to  tfrat  concern,  there  being  several  among  my  friends 
who  have  heretofore  sold  them  wool,  and  wish  to  continue  to  do  so."  To  this 
Brown,  Brothers  &  Co.  reply :  "  We  continue  to  have  a  favorable  opinion  of 
the  concern  you  allude  to."  This  letter  sheds  some  light  on  the  first  letter  of 
Brown.  It  was  on  the  same  subject,  and  was  a  reiteration  of  what  had  been 
stated  more  particularly  and  at  large  in  the  first  letter.  In  fact,  the  words, 
"  we  continue  to  have  a  favorable  opinion  of  the  concern  you  allude  to,"  refer 
to  an  opinion  before  expressed. 

As  the  court  instructed  the  jury  to  find  for  the  defendant,  on  the  ground 
that  the  plaintiffs  had  not  sustained  their  action,  if  the  plaintiffs  gave,  or  of- 
fered to  give,  any  evidence  which  was  fit  to  be  considered  by  the  jury,  the 
judgment  must  be  reversed.  Any  evidence  conducing  to  prove  that  the  state- 
ments of  the  defendant,  in  the  letter  of  the  7th  of  April,  in  regard  to  the  con- 
dition of  the  Thompsonville  Company  and  Orrin  Thompson,  and  their  ability 
to  meet  their  engagements,  and  in  regard  to  the  value  of  Thompson's  prop- 
erty, were  false,  was  competent  evidence  as  tending  to  prove  the  facts.  And 
especially  was  the  testimony  of  Grant  admissible,  who  heard  the  defendant 
say,  if  the  plaintiffs  had  called  on  them  personally  they  would  not  have  sold 
their  wool  to  the  company ;  also  the  statement  that  before  the  letter  was 
written,  Brown  admitted  that  he  had  lost  confidence  in  Thompson,  and  there- 
fore the  letter  of  the  7th  of  April  was  guarded.  These,  and  all  other  facts 
which  conduce  to  show  that  the  defendant  acted  in  bad  faith  in  writing  that 
letter,  are  proper  to  be  considered  by  the  jury. 

§  289.  No  matter  ly  what  motives  a  party  was  actuated,  he  is  not  to  be  held 
responsible  far  statements  as  to  the  credit  or  standing  of  another,  unless  they  did 
mislead,  and  were  intended  to  mislead. 

By  whatever  motives  the  defendant  may  have  been  actuated  he  is  not  to 
be  held  responsible,  unless  his  letters  did  mislead,  and  were  intended  to  mis- 
lead the  plaintiffs.  And  it  will  be  for  the  jury  to  say,  on  a  thorough  examina- 
tion of  the  letters,  and  the  facts  and  circumstances  connected  with  them, 
whether  they  were  calculated  to  inspire,  and  did  inspire,  a  false  confidence  in 
the  pecuniary  responsibility  of  the  Thompsonville  Company  and  Orrin  Thomp- 
son. If  an  impression,  not  only  of  their  solvency  but  of  their  success  in 
business,  so  that  by  selling  largely  to  them  no  more  than  the  ordinary  risks  of 
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business  wore  incurred,  was  made  and  authorized  by  the  letters,  while,  at  the 
same  time,  their  true  condition  was  known  to  the  defendant,  which  did  not 
authorize  such  a  representation,  and  which  was  intended  to  deceive  and  mis- 
lead the  plaintiffs,  the  defendant  may  be  justly  held  responsible.  But  of  this 
the  jury  are  to  judge,  they  being  the  triers  of  the  facts  outside  of  the  letters, 
and  which  should  be  submitted  to  them  for  their  consideration  and  decision. 
We  have  necessarily  referred  to  the  leading  facts  stated  in  the  bill  of  ex- 
ceptions, in  order  to  show  that  the  circuit  court  erred  in  withdrawing  them 
from  the  jury;  but  we  express  no  opinion  on  the  merits  of  the  case.  The 
judgment  of  the  circuit  court  is  reversed,  and  the  cause  is  remanded  for  a 
venire  de  novo. 

§  240.  False  representations  as  to  the  credit  of  a  person,  to  give  a  ground  of 
action  for  damages,  must  he  productive  of  injury  with  reference  to  the  transac- 
tions contemplated  or  inquired  about. 

Dissenting  opinion  by  $Tr.  Justice  Campbell. 

The  importance  of  this  cause  renders  it  proper  that  the  reasons  for  a  dissent 
from  the  judgment  should  be  placed  on  the  record.  The  charge  of  the  plaint- 
iffs is,  that  in  anticipation  of  large  sales  of  merchandise  to  two  manufactur- 
ing corporations  of  Connecticut,  on  a  credit,  and  distrustful  of  their  condition 
to  govern  and  direct  their  conduct,  they  sought  of  the  defendant,  through  his 
agent,  an  opinion  and  information  of  them  and  their  indorser,  Orrin  Thomp- 
son, as  to  the  risk  they  would  encounter.  That  the  defendant  was  intimate 
with  their  affairs,  and  knew  they  were  untrustworthy;  but  well  knowing  the 
motives  of  the  plaintiffs'  inquiry,  they  wrote  to  their  agent  a  letter,  for  ex- 
hibition, containing  false  and  fraudulent  statements  and  representations,  cal- 
culated and  designed  to  increase  the  credit  of  the  corporations  and  Thomp- 
son, and  to  induce  the  plaintiffs  and  others,  who,  like  them,  should  see  the 
letter,  to  sell  their  property  to  them.  These  averments,  describing  the  cir- 
cumstances under  which  the  information  was  obtained,  and  the  knowledge  of 
the  defendant  of  the  aims  of  the  plaintiffs,  are,  in  my  opinion,  material,  and 
should  be  substantially  proved. 

In  Pasley  v.  Freeman,  3  T.  R,  51,  Justice  Ashhurst,  replying  to  the  argu- 
ment that,  should  the  principle  of  that  suit  be  supported,  actions  might  be 
brought  against  any  one  for  telling  a  lie  by  the  crediting  of  which  another  sus- 
tains damage,  said  "No;  for,  in  order  to  make  it  actionable,  it  must  be 
accompanied  with  the  circumstances  averred  in  the  count,  namely,  that  the  de- 
fendant, intending  to  deceive  and  defraud  the  plaintiff,  did  deceitfully  encour- 
age and  persuade  them  to  do  the  act  and  for  the  purpose  made  the  false  af- 
firmation, in  consequence  of  which  they  did  the  act."  And  Lord  Kenyonsaid 
two  grounds  of  the  action  concur:  "  The  plaintiffs  applied  to  the  defendant, 
telling  him  that  they  were  going  to  deal  with  Falch,  and  desiring  to  be  in- 
formed of  his  credit,  when  the  defendant  fraudulently  and  knowing  it  to  be 
otherwise,  and  with  a  design  to  deceive  the  plaintiffs,  made  the  false  affirma- 
tion which  is  stated  on  the  record,  by  which  they  sustained  a  considerable 
damage." 

The  case  of  Pilmore  v.  Hood,  5  Bing.  N.  C,  97,  was  that  of  a  defendant 
about  to  sell  a  public  house  to  one  who  had  agreed  to  purchase.  He  fraudu- 
lently misrepresented  to  him  its  receipts.  The  bargain  having  failed,  the 
sale  was  made  to  another,  who  had  heard  these  representations  and  acted 
upon  them  with  the  knowledge  of  the  defendant.    Lord  Chief  Justice  Tyndal 
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Baid  that  notice  to  the  defendant  was  "  an  important  ingredient  in  the  case,n 
and  adopting  the  terms  of  Langridge  v.  Levy,  2  M.  &  W.,  532,  he  says:  "  We 
do  not  decide  whether  the  action  would  have  been  maintainable  if  the  plaint- 
iff  had  not  known  of  and  acted  upon  the  false  representation.  Nor  whether 
the  defendant  would  have  been  responsible  to  a  person  not  within  the  defend- 
ant's contemplation  at  the  time  of  the  sale,  to  whom  the  gun  might  have  been 
sold  or  handed  over.  We  decide  that  he  is  responsible  in  this  case  for  the  con- 
sequences of  his  fraud,  whilst  the  instrument  was  in  the  possession  of  a  person 
to  whom  his  representation  was  either  directly  or  indirectly  communicated,  and 
for  whose  use  he  knew  it  was  purchased." 

In  Gerhard  v.  Bates,  2  Ell.  &  Black.,  476,  the  misrepresentation  was  con- 
tained in  the  prospectus  of  a  bubble  company,  of  which  the  defendant  was  a 
director.  Lord  Campbell  said,  "that  had  the  plaintiff  only  averred  that  after- 
wards, having  seen  the  prospectus,  the  plaintiff  was  induced  to  purchase  the 
shares,  objection  might  have  been  made  that  a  connection  did  not  sufficiently 
appear  between  the  act  of  the  defendant,  ancj  the  act  of  the  plaintiff,  from 
which  the  loss  arose;  but  the  second  count  goes  on  expressly  to  charge  the  de- 
fendant, that  by  means  of  the  said  false,  fraudulent  and  deceitful  pretenses  and 
^presentations,  he  wrongfully  and  fraudulently  induced  the  plaintiff  to  become 
the  purchaser  and  bearer,  and  plaintiff  did  then  and  bj'  reason  thereof  actually 
become  the  purchaser  and  holder  of  the  shares,  and  alleges  the  loss  sustained 
to  have  been  the  direct  consequence  of  the  defendant's  act.  Thus  the  wrong 
and  the  loss  are  clearly  concatenated  as  cause  and  effect." 

The  allegations,  therefore,  being  essential  to  the  action,  the  question  is,  was 
there  any  evidence  to  go  to  the  jury  for  their  support?  I  leave  out  of  con- 
sideration, for  the  present,  the  statute  law  of  Massachusetts.  The  charge  of 
the  declaration  is  that  the  letter  was  written  for  exhibition  to  the  plaintiffs, 
and  among  dealers  like  the  plaintiffs,  and  to  deceive  those  who  should  see  it. 
The  proof  of  the  plaintiffs  is  that  until  after  the  failure  of  the  corporations, 
only  two  persons  were  permitted  to  see  it,  or  heard  of  its  contents  from  Mr. 
Curtis.  One  of  these  was  Skinner.  The  proof  in  regard  to  the  exhibition  to 
him  is:  "Iasigi  asked  me  (Curtis)  to  let  him  take  the  letter  to  his  friend 
Skinner,  with  whom  he  always  advised.  I  (Curtis)  again  said  the  letter  was 
confidential,  and  that  I  could  not  suffer  it  to  go  from  my  office.  He  then  said, 
will  you  let  Skinner  see  it  here,  repeating  that  he  always  advised  with  Skinner 
on  matters  of  importance,  and  that  he  wanted  him  to  see  it.  Upon  this  solici- 
tation I  consented,  and  Skinner  came  with  Iasigi,  and  read  the  letter." 

There  is  no  evidence  that  Skinner  ever  had  a  transaction  with  the  corpora- 
tions of  Connecticut,  or  conducted  a  business  which  could  bring  them  into  any 
contact  or  connection.  And  surely  this  evidence  can  afford  no  support  to  the 
averment  of  a  purpose  to  defraud  or  injure  him  or  others  through  him. 

The  charge  in  the  declaration,  by  this  evidence,  loses  its  generality,  and  is 
reduced  to  the  imputation  of  a  mischievous  and  fraudulent  design  upon  the 
plaintiffs  alone.  The  only  nse,  "the  discreet  use,"  of  the  opinion  contained  in 
the  defendant's  letter,  consisted  in  communicating  its  contents  to  Iasigi  him- 
self, and  to  his  confidential  friend,  at  his  solicitation,  and  that  he  might  advise 
intelligently  with  him.  It  then  becomes  necessary  to  inquire  of  the  circum- 
stances under  which  that  communication  was  made  to  him.  It  was  not  told 
to  the  defendant  that  the  plaintiffs  had  asked  for  information  of  Mr.  Curtis, 
nor  that  his  letter  was  written  at  his  request,  nor  was  he  advised  until  several 
months  afterwards  that  any  use  had  been  made  of  the  letter.    I  do  not  think 
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it  necessary  to  consider  how  much  the  power  of  the  agent  was  limited  by  the 
mark  "confidential,"  on  the  face  of  the  letter,  but  I  will  suppose  that  it  was 
nothing  more  than  a  repetition  pf  the  caution  that  it  should  be  "discreetly 
used  "  by  Mr.  Curtis',  and  that  the  defendant  is  liable  for  the  use  he  made. 

The  evidence  on  the  record  comes  from  the  plaintiffs;  and  in  reference  to 
the  circumstances  of  the  exhibition,  from  a  single  witness.  The  agent  of  the 
defendant  was  the  near  neighbor  and  friend  of  the  plaintiffs,  but  had  never 
had  an}'  intercourse  of  business  with  them,  either  for  himself  or  for  his  prin- 
cipal. 

Such  being  their  relations,  Iasigi,  on  the  5th  of  April,  came  to  him  as  a 
friend  and  neighbor,  and  stated  that  "  he  had  a  large  amount  of  notes  of  cer- 
tain factories  in  Connecticut,  indorsed  by  Orrin  Thompson ;  that  there  had 
been  a  failure  recently,  in  New  York  (Austen  and  Spicer),  by  which  he  thought 
the  factories,  or  Orrin  Thompson,  or  all  of  them,  would  lose  money;  and  that 
he  felt  anxious  as  to  the  fate  of  the  paper  he  held.  He  did  not  state  the 
amount  he  held  exactly,  but  Qprtis  was  led  to  believe  it  was  about  $40,000. 
He  proceeded  to  say  that  Mr.  James  Brown  was  a  friend  of  Orrin  Thompson, 
and  that  he,  Iasigi,  had  himself  heavy  dealings  with  him,  and  that  he  wished 
him  (Curtis)  to  write  to  Mr.  James  Brown,  and  ask  him  about  the  standing  of 
Thompson  and  his  property.  Curtis  accordingly  wrote,  but  did  not  state  that 
he  wrote  at  Iasigi's  request."  Upon  this  statement,  the  particular  form  of  the 
inquiry  is  open  to  and  will  be  the  subject  of  remark  hereafter.  The  question 
to  Mr.  Brown  is:  "What  is  your  opinion  as  to  any  possibility  of  loss  to  the 
Thorn psonville  Company  or  Orrin  Thompson ?"  The  witness  proceeds :  "I  was 
led  to  ask  the  information  and  to  communicate  the  result  to  him  in  conse- 
quence of  the  friendly  relations  that  had  long  existed  between  us,  and  further, 
because  I  thought  it  would  tend  to  relieve  Mr.  Iasigi's  mind,  and  not  with  a 
view  to  future  sales."  He  says  further:  "  At  these  interviews  about  my  letter, 
and  Brown's  reply,  there  was  nothing  said  about  any  anticipated  or  prospective 
operations  by  Iasigi.  Mr.  IaSigi  said  the  credits  were  due  to  him."  The  wit- 
ness "  never  knew  that  he  had  sold  his  notes,"  but  was  asked  if  he  would 
guaranty  them. 

This  statement  of  the  circumstances  of  the  exhibition  of  the  letter  to  Iasigi 
contains  the  whole  case.  No  other  letter  of  the  defendant  was  seen  by  him, 
no  other  communication  was  made  to  him,  nor  was  this  letter  after  this  pro- 
duced to  any  other  person  before  the  failure  of  the  corporations.  Now  the 
proof  of  the  plaintiffs  is,  that  they  held  but  a  single  note,  of  less  than  $800, 
running  on  time,  at  this  date;  the  others  had  been  sold  in  the  winter  pre- 
viously, in  the  New  York  market,  without  indorsement  or  guaranty.  They 
had  a  book  debt  then  due  upon  which  a  large  payment  was  made  within  ten 
days  after,  all  of  which  has  been  collected,  and  about  which  no  solicitude  was 
expressed.  It  likewise  appears  that  Iasigi  did  contemplate  further  operations, 
for  in  January,  Thompson  had  taken  samples  of  wool  to  arrive,  and  which 
did  arrive,  and  was  sold  about  six  weeks  from  this  interview. 

Before  closing  this  statement  of  the  evidence,  it  is  proper  to  note  the  im- 
pression that  the  defendant's  letter  made  upon  those  who  read  it,  as  an  ac- 
crediting document.  Curtis  reading  it  with  the  object  of  deciding  whether 
the  corporations  and  Thompson  would  meet  their  negotiable  notes  for  two  or 
three  months,  was  willing  to  guaranty  the  debt  for  the  usual  commission; 
but  when  told  that  credits  on  sales  were  given  afterwards,  he  "  expressed  his 
surprise  that  Iasigi  should  have  sold  after  reading  that  letter,"     Skinner,  who 
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probably  knew  the  secret  purpose  of  Tasigi,  and  interpreted  the  letter  accord- 
ingly, was  not  "  favorably  impressed."  Iasigi,  in  reply  to  the  expression  of 
surprise  by  Curtis,  quoted  above,  asked  to  see  the  letter  again,  and  after  read- 
ing it  said :  "  If  you  did  not  say  that  this  was  the  same  letter  I  read  in  your 
office,  I  should  say  that  I  had  never  seen  this  letter  before;"  and  the  Browns, 
when  interrogated  upon  it  after  the  failure  of  these  parties,  said  that  the  let- 
ter was  a  guarded  one,  and  did  not  warrant  credits  on  sales  to  them.  Hav- 
ing collected  the  facts  important  to  the  issue,  the  question  arises,  do  they" 
constitute  a  case  to  go  to  the  jury  upon  this  declaration?  The  evidence 
is  that  the  plaintiffs,  anticipating  consignments  of  wool,  and  sales  to  these 
Connecticut  corporations,  and  desiring  the  defendant's  information  and  opin- 
ion of  them,  through  Iasigi,  approached  his  neighbor  and  friend,  Mr.  Cur- 
tis, the  confidential  agent  of  the  defendant,  to  engage  him  to  procure  this 
opinion  and  information  from  his  principal  in  New  York.  He  approaches 
Curtis  with  a  statement  of  anxieties  for  debts,  existing  in  the  form  of  negoti- 
able notes  running  on  time. 

These  statements  were  certainly  not  accurate,  and  are,  apparently,  insin- 
cere; and  it  will  be  noticed  that  the  motive  alleged  in  the  declaration,  as 
prompting  the  plaintiffs,  was  not  revealed,  and  if  it  existed,  was  disguised  un- 
der the  apprehensions  that  were  then  expressed.  The  evidence  shows  the 
plaintiffs  did  not  have  notes  of  the  amount  spoken  of,  and  that  the  book  debt 
was  then  due.  There  is  a  discordance  between  this  evidence  and  the  inquiry 
proposed  in  the  letter  of  Curtis.  That  inquiry  discloses  no  apprehensions  of 
loss  upon  existing  debts,  but  refers  to  perils  to  arise  on  future  transactions.  If 
Iasigi  suggested  the  form  of  the  inquiry  with  a  view  to  obtain  information  to 
guide  his  conduct,  as  the  declaration  avers,  and  concealed  his  aim,  and,  by 
affecting  an  alarm  he  did  not  feel,,  covered  that  aim  from  Curtis,  it  has  the 
appearance  of  circumvention.  Curtis  says  he  wrote  his  letter  in  consequence 
of  his  friendship  for  the  plaintiffs,  to  calm  their  fears,  and  without  an  intima- 
tion of  prospective  operations.  Curtis  gave  a  pledge  that  he  would  use  the 
letter  of  the  defendant  discreetly.  Before  the  letter  was  placed  in  the  hands 
of  the  plaintiffs,  they  were  informed  it  was  "  confidential,"  and  Iasigi  read 
that  upon  the  letter  itself.  Iasigi  again  confirms  the  impression  of  Curtis, 
that  apprehensions  of  loss  upon  his  notes  were  still  moving  him,  by  address- 
ing queries  as  to  the  probabilities  of  his  getting  his  money,  and  importunes 
Curtis  to  exhibit  the  letter  to  his  friend,  that  he  might  profit  from  his  coun- 
sel. The  declaration  avers  that  this  letter,  exhibited  under  such  circumstances, 
was  written  for  exhibition  to  inquiring  dealers  to  encourage  and  persuade 
them  to  give  credit  to  these  corporations,  and  was  shown  to  the  plaintiffs  with 
that  design.  That  when  it  was  written  and  exhibited,  the  anticipated  trans- 
actions from  which  loss  has  followed  were  known  to  the  defendant,  and  the 
object  of  the  exhibition  was  to  induce  the  plaintiffs  to  make  them. 

§  241.  The  provision  of  the  statute  of  frauds,  requiring  that  representations 
as  to  the  character,  etc.,  of  anothe?*  shall  be  in  writing,  considered. 

I  find  no  support  for  these  averments,  but  a  direct  and  palpable  contradic- 
tion of  them.  This  conclusion  upon  the  evidence  renders  a  discussion  of  the 
statute  of  Massachusetts  (R.  S.,  ch.  74,  §  3),  requiring  that  representations 
of  the  character,  ability  and  conduct  of  another  person  should  be  in  writing 
to  support  an  action,  unnecessary.  But  the  discussions  upon  a  similar  statute 
fortify  the  conclusions  contained  in  this  opinion.  "  The  true  construction  of 
the  statute,"  says  Lord  Abinger,  "  is,  that  the  representation  or  assurance 
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should  concern  or  relate  to  the  ability  of  the  other  person  effectually  to  per- 
form and  satisfy  the  engagement,  of  a  pecuniary  nature,  into  which  he  has  pro- 
posed to  enter,  and  upon  the  faith  of  which  he  is  to  obtain  money,  credit,  or 
goods."  1  M.  &  W.,  101,  123.  "  He  who  has  money  to  lend  or  goods  to  sell 
on  credit,  and  doubts  the  ability  of  the  borrower,  or  buyer,"  says  Baron  Gur- 
ney,  "may  exact  his  own  terms;  he  may  insist  on  having  a  representation  or 
assurance  in  writing  of  the  ability,  from  a  third  person ;  and  if  that  be  refused, 
he  may  keep  his  money  and  goods.  If  he  thinks  fit  to  trust  without  that,  ho 
has  no  right  to  resort  to  the  responsibility  of  the  person  of  whom  he  inquires." 
S.  C,  107.  Baron  Alderson  says:  "If  we  refer  to  the  cases  which  had  oc- 
curred before  the  legislative  provision,  I  think  it  will  be  found  that  the  decision 
in  the  class  of  cases  commencing  with  Pasley  v.  Freeman  had  raised  a  well 
founded  complaint  in  the  profession  of  having  virtually  repealed  the  statute 
of  frauds,  by  which  a  guaranty  was  required  to  be  in  writing,  and  that  the 
object  Lord  Tenterden  had  in  view  was  to  place  both  on  the  same  footings 
and  to  provide  that  a  written  document  should  be  equally  required  in  both. 
The  two  cases  are,  I  think,  identical  in  principle.  He  adds,  "that  fraud,  in 
substance,  amounts  to  an  implied  guaranty  of  the  plaintiffs  solvency." 

Had  Curtis  given  a  guaranty  to  the  plaintiffs  of  their  debt,  either  for  or 
without  a  commission,  and  accompanied  the  act  with  statements  of  the  pecun- 
iary condition  of  the  debtors,  and  expressions  of  confidence  in  his  solvency 
wholly  unwarranted,  it  is  clear  that  it  would  have  imposed  no  responsibility 
for  sales  not  then  spoken  of  or  alluded  to,  which  were  not  made  for  several 
weeks  afterwards,  which  were  not  contemplated  by  one  of  the  parties,  and  if 
by  the  other,  were  concealed  in  all  the  intercourse  that  then  took  place.  The 
statute  was  designed  to  reduce  the  liabilities,  for  the  representations  it  de- 
scribes, to  some  definite  and  appreciable  limit;  that  the  representations  should 
be  evinced  in  a  written  document,  and  that  those  who  were  to  derive  a  benefit 
from  it  as  a  security  should  be  ascertained  from  its  contents;  and  that  the  lia- 
bility on  the  document  should  not  be  extended  beyond  the  engagements  to 
which  it  had  reference. 

The  questions  embraced  in  this  case  are  exhibited  in  a  short  conversation 
detailed  in  the  evidence  of  the  plaintiffs.  Curtis  says:  "  After  the  failure  of 
the  corporations,  in  September,  I  had  an  interview  with  Mr.  Iasigi.  I  met 
him  in  the  street;  he  accosted  ftie  in  a  state  of  excitement;  he  said:  'Mr. 
Curtis,  Thompson  has  failed,  and  the  Thompsonville  Company  has  failed.'  I 
said :  '  I  am  sorry,  but  you  have  got  your  money.'  He  said :  k  Yes,  I  have  got 
the  money  that  was  owing  to  me,  but  I  have  trusted  them  again.'  I  expressed 
surprise  that  he  should  have  trusted  them  again." 

It  was  not  with  a  declared  purpose  of  trusting  them  again  that  Iasigi  sought 
information  of  Curtis;  nor  was  the  confidential  letter  of  Mr.  Brown  to  his 
agent  read,  with  the  avowal  that  future  operations  were  to  be  affected  by  the 
impression  it  made,  nor  was  the  questionable  act  of  its  exhibition  superinduced 
by  any  suggestions  of  the  existence  of  pending  negotiations. 

The  objections  disclosed  by  Iasigi  were  wholly  incompatible  with,  and  ex- 
clusive of,  the  notion  of  any  legal  responsibility  for  the  accuracy  or  sufficiency 
of  the  letter,  or  even  for  a  wilful  misrepresentation.  He  did  not  ask  for  in- 
formation, proposing  action,  even  in  regard  to  the  notes  of  which  he  spoke, 
nor  did  any  alteration  of  his  debt  take  place  in  consequence.  He  simply  in- 
quired of  Curtis,  that  anxieties  might  be  relieved  and  his  apprehensions 

quieted. 
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The  liabilities  incurred  in  cases  like  that  described  in  the  declaration  are 
for  a  fraud  productive  of  damage;  of  damage  directly  consequential  and  in 
the  contemplation  of  the  parties,  as  a  result  of  the  act  done,  and  not  for  con- 
sequences remote,  contingent,  and  arising  from  acts  unconnected  with  the  ob- 
jects disclosed  or  comprehended  by  them. 

Justices  Kelson  and  Curtis  dissented. 

LORD  t>.  GODDARD. 
(13  Howard,  108-211.    1851.) 

Opinion  by  Mb.  Justice  Catron. 

Statement  of  Facts. — Goddard  sued  Lord  and  Jenness  in  the  circuit  court 
of  New  Hampshire,  alteging  that  the  defendants,  by  letter,  recommended 
West  and  Daby  as  men  well  worthy  of  credit  and  good  for  what  they  wished 
to  purchase;  that  they  were  dealers  in  coat,  lumber,  lime,  etc.,  and  that  "West, 
one  of  the  firm,  was  visiting  Bangor,  Maine,  for  the  purpose  of  purchasing 
lumber  for  the  New  York  market. 

The  letter  set  forth  in  the  declaration  was  dated  at  Portsmouth,  New 
Hampshire,  and  directed  to  Goddard,  at  Bangor,  Maine.  West  and  Daby 
resided  in  New  York.  On  the  faith  of  this  letter  Goddard  credited  West  and 
Daby  for  a  cargo  of  lumber  worth  nearly  $2,000,  giving  them  four  months' 
time;  for  which  lumber  West  and  Daby  never  paid,  having  been  insolvent 
when  the  letter  of  recommendation  was  given,  and  so  continued  afterwards. 
It  is  clear  that  they  were  mere  insolvent  adventurers,  without  property,  and 
entitled  to  no  credit  or  confidence. 

The  declaration  alleges  that  the  letter  was  given  by  Lord  and  Jenness  with 
an  intention  to  deceive  and  defraud  Goddard;  and  that  they  did  procure 
credit  for  West  and  Daby  falsely  and  fraudulently.  On  the  plea  of  the  gen- 
eral issue  the  parties  went  to  trial,  when  it  appeared  that  Lord  had  a  son 
residing  in  New  York  who,  on  the  28th  of  October,  1847,  gave  a  letter  of 
introduction  to  West,  dated  at  New  York  and  directed  to  Lord,  the  father, 
at  Portsmouth,  N.  H.  The  letter  recommended  the  firm  of  West  and  Daby 
as  fully  worthy  of  credit,  and  requested  that  Lord,  the  defendant,  should  rec- 
ommend West  and  Daby  to  others.  West  delivered  this  letter,  and  on  the 
same  day  got  the  one  on  which  the  suit  is  founded.  It  was  written  by  the 
wife  of  the  younger  Lord,  who  was  in  Portsmouth,  at  the  instance  of  West, 
he  being  known  to  her  but  not  known  to  Lord  or  Jenness,  the  defendants. 
They  seem  to  have  acted  on  the  information  contained  in  the  younger  Lord's 
letter,  and  on  the  representations  of  his  wife. 

On  this  state  of  facts  the  court  charged  the  jury:  1.  That  as  a  general  rule 
it  must  be  proved  that  the  representations  made  were  false;  and  that  the 
defendants  made  them  knowing  they  were  false,  and  intended  to  defraud  the 
plaintiff;  and  if  the  defendants  made  the  representations,  believing  them  to 
be  true,  they  were  not  liable.  "But  a  party,  if  stating  positively  that  a  per- 
son is  entitled  to  credit,  should  do  it  from  his  own  knowledge,  or  from  full  and 
proper  inquiries;  and  then  he  is  not  liable,  if  the  debtor  is  insolvent,  unless 
the  jury  see  circumstances  in  the  case  of  real  fraud.  But  if  a  party  states 
this  positively  as  to  the  credit  of  an  individual,  and  does  it  ignorantly,  not 
knowing  the  credit  of  the  person  recommended,  and  without  making  fall  and 
proper  inquiries,  and  the  statements  turn  out  to  be  false,  the  jury  may  infer 
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that  those  so  recommending  did  wrong  and  deceived,  because  they  must  know 
,  that  third  persons  are  likely  to  rely  on  their  stating  what  they  personally 
know,  or  had  duly  inquired  about,  or  that  they  had  good  reason  to  suppose 
their  information  as  to  it  was  sufficient  and  true.  If  the  defendants  in  this 
case  did  not  make  the  recommendation  upon  such  authority  or  information  as 
you  may  think  under  the  instructions  they  ought  to  have  acted  upon,  you  will 
charge  them."  The  jury  found  for  the  plaintiff  on  this  charge,  and  the  only 
question  is,  whether  it  was  proper. 

§242.  Gist  of  the  action  for  false  statements  as  to  the  credit  of  another. 

The  gist  of  the  action  is  fraud  in  the  defendants  and  damage  to  the  plaintiff. 
Fraud  means  an  intention  to  deceive.  If  there  was  no  such  intention,  if  the 
party  honestly  stated  his  own  opinion,  believing  at  the  time  that  he  stated 
the  truth,  he  is  not  liable  in  this  form  of  action,  although  the  representation 
turned  out  to  be  entirely  untrue.  Since  the  decision  in  Haycraft  v.  Creasy, 
2  East,  92,  made  in  1801,  the  question  has  been  settled  to  this  effect  in  Eng- 
land. The  supreme  court  of  New  York  held  likewise  in  Young  v.  Covell.  8 
Johns.,  23.  That  court  declared  it  to  be  well  settled  that  this  action  could  not 
be  sustained  without  proving  actual  fraud  in  the  defendant,  or  an  intention  to 
deceive  the  plaintiff  by  false  representations.  The  simple  fact  of  making  rep- 
resentations, which  turn  out  not  to  be  true,  unconnected  with  a  fraudulent 
design,  is  not  sufficient.  This  decision  was  made  forty  years  ago,  and  stands 
uncontradicted,  so  far  as  we  know,  in  the  American  courts. 

Taking  the  foregoing  instruction  together,  we  understand  it  to  mean  this: 
That,  if  the  jury  believed  due  inquiry  as  to  the  credit  of  West  and  Daby  bad 
not  been  made  by  Lord  and  Jenness,  and  that  they  had  signed  the  letter  ig- 
norantly,  and  regardless  of  the  fact  whether  the  persons  recommended  were 
or  were  not  entitled  to  credit,  then  the  jury  should  charge  the  defendants. 
Tfie  real  test  of  conduct,  according  to  the  charge,  obviously  being  whether 
Lord  and  Jenness  ought  to  have  accorded  confidence  to  the  younger  Lord's 
letter,  and  to  its  sanction  by  his  wife;  and  whether  this  information  was  of 
such  a  character  as  to  justify  them  in  writing  the  letter  to  Goddard  without 
further  inquiry.  That  this  instruction,  taken  in  its  proper  sense,  was  evasive 
of  the  true  rule,  and  calculated  to  mislead  the  jury,  is  manifest,  and  therefore 
the  judgment  must  be  reversed,  and  the  cause  sent  down  for  another  trial. 

§  243.  A  recommendation  as  to  the  credit  and  character  of  another,  if  known  at  the  time 
to  be  untrue  by  the  person  making  it,  is  deemed  to  be  fraudulent.    RusseU  v.  Clark,  7  Cr.,  69. 

§  244.  A  fraudulent  recommendation  as  to  the  standing  and  credit  of  another  will  subject 
the  person  giving  it  to  damages  sustained  by  the  person  trusting  it.    Ibid. 

§  245.  A  representation  of  the  solvency  of  a  mercantile  house  apparently  prosperous,  made 
under  a  mistake  of  fact,  without  any  interest  or  fraudulent  intent,  will  not  subject  the  person 
making  it  to  the  loss  sustained  by  the  person  trusting  it,  on  its  proving  to  be  untrue.     Ibid. 

§  246.  Fraud  is  the  gist  of  an  action  for  a  false  affirmation  as  to  the  credit  of  another,  and 
fraud  must  be  proved.  If  the  representation  is  true  in  substance  according  to  the  defendant's 
knowledge  and  belief,  the  action  cannot  be  maintained.    Tappan  r.  Darling,*  3  Mason,  101. 

§  247.  An  action  on  the  case  for  a  false  and  fraudulent  representation  as  to  another's  credit 
does  not,  on  the  death  of  the  defendant,  survive  against  his  executor,  under  the  laws  of  Vir- 
ginia.   Henshaw  v.  Miller,  17  How.,  212. 
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3.  In  Sales  of  Property. 

Summary —  What  necessary  to  vitiate  contract  of  sale,  §§  248,  250.—  Means  of  information  open 
to  both  parties;  non-reliance  on  statements,  %%  248,  250. —  Sale  of  property  not  present, 
§  249. —  As  to  matters  of  opinion,  §  250.— Reckless  or  negligent  statements,  §$  251,  256.— 
Mistake,  %%  251,  252.—  Party  liable  by  reason  of  subsequent  assent,  §  253. —  Sale  by  agent, 
§  254. —  As  to  quantity  and  quality  of  land,  §§  255,  257. — Belief  if  statements  false  in 
any  material  circumstance  going  to  the  inducement  or  essence  of  the  bargain,  §  256.—  Sale 
of  so  many  acres,  "  more  or  less,n  §  258. —  Rescission  in  case  of  mistake  as  to  quantity  of 
land,  §  259. —  As  to  vendor's  title  and  quality  of  land,  §  260.— Implied  representations  as 
to  title  and  right  to  convey,  §  261. —  Party  in  a  position  to  be  tempted  into  misrepresenta- 
tions, %  262.—  Test  as  to  whether  statements  were  false,  §  263.—  False  statements  in  re- 
ceivers' certificates,  §  264. 

§  248.  The  misrepresentation  which  will  vitiate  a  contract  of  sale  and  prevent  a  cotirt  of 
equity  from  aiding  in  its  enforcement  must  not  only  relate  to  a  material  matter  constituting  an 
inducement  to  the  contract,  but  it  must  relate  to  a  matter  respecting  which  the  complaining 
party  did  not  possess  at  hand  the  means  of  knowledge;  and  it  must  be  a  misrepresentation 
upon  which  he  relied,  and  by  which  he  was  actually  misled  to  his  injury.  Where  the  means 
of  knowledge  are  at  hand  and  equally  available  to  both  parties,  and  the  subject  of  purchase  is 
alike  open  to  their  inspection,  if  the  purchaser  does  not  avail  himself  of  these  means  and 
opportunities,  he  will  not  he  heard  to  say  that  he  has  been  deceived  by  the  vendor's  misrepre- 
sentations. The  same  rule  obtains  where  the  complaining  party  does  not  rely  upon  the  misrep- 
resentations, but  seeks  from  other  quarters  means  of  verification  of  the  statements  made,  and 
acts  upon  the  information  thus  obtained.  These  principles  were  applied  in  this  case,  where  a 
purchaser  of  a  boat  to  ply  on  a  specified  route  sought  to  resist  the  enforcement  of  the  contract 
on  the  ground  of  misrepresentations  on  the  part  of  the  vendor  as  to  the  draught  of  the  boat,  the 
purchaser  having,  previous  to  the  execution  of  the  contract,  measured  the  draught  and  accom- 
panied her  on  one  of  her  trips.    Slaughter  v.  Gerson,  £g  265-66. 

g  249.  Whenever  a  sale  is  made  of  property  not  present  but  at  a  remote  distance,  which  the 
seller  knows  the  purchaser  has  never  seen,  but  which  he  buys  upon  the  representations  of  the 
seller,  relying  on  their  truth,  the  seller  is  bound  by  such  representations  if  false,  though  it  is 
stated  that  the  property  is  sold  for  what  it  is.    Smith  r.  Richards,  §§  267-76. 

S  250.  To  avoid  a  contract  of  sale  on  account  of  misrepresentations  made  by  the  vendor, 
such  misrepresentations  must  be  of  matters  of  fact,  must  be  of  something  material  constituting 
an  inducement  or  motive  to  the  other  party  to  purchase,  and  by  which  he  has  actually  been 
misled  to  his  injury,  and  must  also  be  of  something  in  which  the  purchaser  places  a  known 
confidence  and  trust  in  the  seller,  and  not  a  mere  matter  of  opinion  equally  open  to  both 
parties  for  examination  and  inquiry  where  each  party  is  presumed  to  rely  on  his  own  judg- 
ment.   Ibid. 

g  251.  A  party  selling  property  must  be  presumed  to  know  whether  the  representation  which 
he  makes  of  it  is  false  or  true.  If  he  knows  it  to  be  false,  that  is  a  fraud  of  a  positive  kind ; 
but  if  he  does  not  know  it,  then  it  can  only  be  from  gross  negligence;  and  in  contemplation  of 
a  court  of  equity,  a  representation  founded  on  mistake,  resulting  from  such  negligence,  is  fraud. 
It  is  immaterial  to  the  purchaser  whether  the  misrepresentation  proceeds  from  fraud  or  mis- 
take, fcino?  the  injury  to  him  is  the  same.    Ibid.  t 

$  252.  Representations  false  by  mistake  vitiate  a  contract  as  fully  as  if  false  by  design,  if 
material  and  influential.    Warner  v.  Daniels,  £§  277-86. 

£  253.  In  an  action  against  two  defendants  for  obtaining  the  goods  of  the  plaintiff  by  false 
and  fraudulent  representations,  where  the  declaration  alleges  that  the  fraud  was  a  matter  of 
prearrangement  between  them,  and  the  fraud  is  proved  as  to  one,  it  is  sufficient  to  charge  the 
other  to  show  that  he  subsequently,  with  knowledge  of  the  fraud,  became  a  party  to  it,  and 
participated  in  its  fruits.    Lincoln  v.  Claflin,  §§  287-92. 

$  254.  A  purchaser  is  not  bound  by  a  sale  made  by  an  agent  who  falsely  represents  the 
quality  and  quantity  of  the  thing  sold,  where  such  sale  is  ratified  by  the  principals.  The  prin- 
cipals cannot  avail  themselves  of  the  contract  and  repudiate  the  accompanying  representations. 
Doggett  v.  Emerson,  §3  293-97. 

§  255.  If  a  purchaser  buys  land  relying  upon  representations  of  the  seller  as  to  its  quantity 
^nA  quality,  and  the  representations  prove  to  be  false,  a  court  of  equity  will  set  aside  the  sale, 
although  the  seller  is  at  the  same  time  the  deceiver  and  the  deceived.    Ibid. 

g  256.  A  vendor  must  act  with  the  utmost  good  faith.  If  his  representation  is  false  in  any 
one  substantial  circumstance  going  to  the  inducement  or  essence  of  the  bargain,  and  the 
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vendee  is  thereby  misled,  the  sale  is  voidable.  And  it  is  usually  immaterial  whether  the 
representation  be  wilfully  and  designedly  false,  or  ignorantly  and  negligently  untrue.    Ibid. 

§257.  Where,  in  a  sale  of  land  by  the  acre,  a  misrepresentation  as  to  the  quantity  is 
innocently  made,  equity  will  correct  the  mistake,  and  the  purchaser  will  be  entitled  to  take 
the  land  and  have  compensation  for  the  deficiency.    Stebbins  v.  Eddy,  §§  29&-302. 

§  258.  "Where  a  contract  for  the  sale  of  lands  by  the  acre  contains  the  qualifying  words 
"  more  or  less,"  there  is  no  general  rule  allowing  the  parties  compensation  either  for  deficiency 
or  overplus,  if  the  mistake  has  been  innocent  on  both  sides.  But  if  there  have  been  fraudulent 
misrepresentations  as  to  the  quantity,  equity  will  relieve.    Ibid. 

%  259.  In  a  purchase  of  nine  hundred  and  fifty  acres  of  land  at  $20  an  acre,  such  a  discrep- 
ancy between  the  facts  and  the  representations  as  will  add  thirty-three  and  a  third  or  perhaps 
fifty  per  cent,  per  acre  to  the  cost  is  not  a  case  for  mere  compensation  but  may  be  rescinded 
in  equity.    Boyce  v.  Grundy,  §§  808-808. 

g  260.  Where  a  bill  filed  to  obtain  the  rescission  of  a  contract  for  the  sale  of  lands  set  out 
fraudulent  misrepresentations  as  to  the  vendor's  title,  as  to  the  liability  of  the  land  to  inunda- 
tion, and  as  to  the  general  description  of  the  character  and  quality  of  part  of  the  land  not  ex- 
amined by  the  complainant,  it  was  held  that  the  allegations  were  material,  and  such  as  to 
entitle  the  complainant  to  relief  if  substantiated.    Ibid. 

§  2G1.  If  an  agreement  to  make  a  present  sale  of  land,  for  which  there  is  to  be  made  present 
and  successive  payments  to  a  large  amount  within  four  years,  does  not  imply  a  present  title  or 
a  present  power  to  sell,  it  certainly  amounts  to  a  representation  that,  at  the  end  of  four  years, 
the  seller  will  be  able  to  make  a  clear  title.    Ibid. 

§  262.  In  a  suit  to  rescind  a  sale  for*  fraud,  the  party  most  interested,  and  who  is  the  great 
gainer  by  the  sale,  is  in  the  situation  to  be  most  tempted  into  misrepresentations.  Smith  v. 
Babcock,  §§300-17. 

g  263.  To  determine  whether  the  representations  which  induced  a  purchase  were  false,  there 
is  no  better  general  test  than  the  failure  of  the  seller  to  fulfill  his  guaranties  concerning  them, 
during  four  or  five  years  after,  when  the  purchaser  contended  that  they  had  turned  out  to  be 
false,  and  where  the  seller  swears  that  he  had  during  that  time  ample  means  for  that  purpose. 
Ibid. 

§  264.  A  receiver  of  a  railroad  company  issued  certain  debentures  or  certificates  payable  to 
the  Joliet  Iron  and  Steel  Company  or  bearer.  A  purchaser  before  maturity  of  such  certificates 
brought  an  action  of  deceit  against  the  receiver,  alleging  that  he  had  fraudulently  and  falsely 
certified  and  represented  in  the  certificates  that  they  were  issued  in  pursuance  of  an  order  of 
the  court,  that  they  constituted  a  first  lien,  and  that  they  were  given  for  iron  rails  furnished 
for  constructing  the  road ;  and  further  alleging  that  none  of  these  things  were  true.  It  was 
held  that  it  must  be  assumed  that  these  representations,  if  made  with  intent  to  deceive, 
were  made  with  intent  to  deceive  whomsoever  should  purchase  'the  paper ;  that  it  was  not  neces- 
sary to  allege  or  prove  that  they  were  made  with  intent  to  deceive  the  Joliet  Iron  and  Steel 
Company,  or  any  particular  individual ;  but  that  it  was  necessary  for  the  plaintiff  to  show 
that  he  acted  upon  the  false  representations,  and  had  a  right  to  act  upon  them.  Bank  of 
Montreal  v.  Thayer,  &$  818-28. 

[Notes.—  See  §§  824-849.] 

SLAUGHTER'S  ADMINISTRATOR  v.  GERSON. 
(13  Wallace,  879-386.    1871.) 

Appeal  from  IT.  S.  Circuit  Court,  District  of  Maryland. 

Statement  of  Facts. —  Slaughter  bought  a  steamboat  for  a  special  purpose. 
He  gave  a  mortgage  on  her  and  another  boat  to  secure  part  of  the  purchase 
money,  and  this  bill  was  filed  to  foreclose  the  mortgage,  Slaughter  declining 
to  pay  on  the  ground  that  false  representations  had  been  made  to  him  of  the 
draught  of  the  boat,  as  he  wanted  one  that  drew  only  three  and  a  half  feet 
of  water.  There  was  conflicting  evidence  on  the  subject  of  the  draught  of 
the  boat.     There  was  a  decree  for  the  complainant. 

Opinion  by  Mr.  Justice  Field. 

A  large  amount  of  evidence  was  taken  in  this  case  bearing  upon  the  aver- 
ments in  the  answer  of  misrepresentation  and  fraud  on  the  part  of  the  com- 
plainant; and  it  is,  in   many  respects,  conflicting.      But   the  rules  of  law 
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applicable  to  cases  of  alleged  misrepresentation  by  a  vendor  with  respect  to 
property  sold  are  well  settled,  and  render  of  easy  solution  the  questions  upon 
which  this  case  must  turn. 

§  265*   What  misrepresentations  will  vitiate  a  sale. 

The  misrepresentation  which  will  vitiate  a  contract  of  sale,  and  prevent  a 
court  of  equity  from  aiding  its  enforcement,  must  not  only  relate  to  a 
material  matter  constituting  an  inducement  to  the  contract,  but  it  must  re- 
late to  a  matter  respecting  which  the  complaining  party  did  not  possess  at 
hand  the  means  of  knowledge;  and  it  must  be  a  misrepresentation  upon  which 
he  relied,  and  by  which  he  was  actually  misled  to  his  injurjr.  A  court  of 
equity  will  not  undertake,  any  more  than  a  court  of  law,  to  relieve  a  party 
from  the  consequences  of  his  own  inattention  and  carelessness.  Where  the 
means  of  knowledge  are  at  hand  and  equally  available  to  both  parties,  and 
the  subject  of  purchase  is  alike  open  to  their  inspection,  if  the  purchaser 
does  not  avail  himself  of  these  means  and  opportunities,  he  will  not  be  heard 
to  say  that  he  has  been  deceived  by  the  vendor's  misrepresentations.  If, 
having  eyes,  he  will  not  see  matters  directly  before  them,  where  no  conceal- 
ment is  made  or  attempted,  he  will  not  be  entitled  to  favorable  consideration 
when  he  complains  that  he  has  suffered  from  his  own  voluntary  blindness, 
and  been  misled  by  overconfidence  in  the  statements  of  another.  And  the 
same  rule  obtains  when  the  complaining  party  does  not  rely  upon  the  misrep- 
resentations, but  seeks  from  other  quarters  means  of  verification  of  the 
statements  made,  and  acts  upon  the  information  thus  obtained. 

The  facts  disclosed  by  the  uncontradicted  testimony  of  both  parties  bring 
this  case  clearly  within  the  principle  here  stated.  Previous  to  the  execution 
of  the  contract  of  purchase,  and  with  the  view  of  examining  the  steamboat, 
the  defendant  went  from  Baltimore  to  New  York,  taking  with  him  his  son, 
who  subsequently  became  captain  of  the  boat,  and  two  ship-carpenters,  and  a 
square  to  measure  her  draught  of  water.  Whilst  there  every  opportunity 
was  given  him  to  examine  the  boat,  with  his  carpenters,  and  a  most  thorough 
and  careful  examination  was  made  by  them.  On  two  occasions  they  measured 
the  draught  of  the  boat,  and  they  witnessed  her  speed  by  accompanying  her 
on  one  of  her  trips.  The  owner  went  with  them  to  the  boat  on  their  arrival 
in  New  York,  and  told  them  to  look  for  themselves,  and  to  go  an}r where  they 
pleased  about  her.  If,  under  these  circumstances,  the  defendant  did  not 
learn  everything  about  her,  and  ascertain  her  true  draught,  it  was  his  own 
fault,  and  it  would  be  against  the  plainest  principles  of  justice  to  allow  him  to 
set  up,  in  impeachment  of  the  validity  of  his  contract,  loose  statements  re- 
specting the  draught  before  its  execution,  even  though  they  were  false  in 
point  of  fact. 

In  Attwood  v.  Small,  6  CI.  &  Fin.,  232,  a  case  which  received  great  con- 
sideration in  the  house  of  lords,  the  defendant  had  sold  to  the  complainants, 
^constituting  a  company  of  numerous  persons,  certain  freehold  and  leasehold- 
property,  including  mines  and  ironworks,  and  had  made  certain  statements 
respecting  the  capabilities  of  the  property.  The  purchasers,  not  relying  upon 
these  statements,  deputed  some  of  their  directors,  together  with  experienced 
agents,  to  ascertain  the  correctness  of  his  statements.  These  persons  exam- 
ined the  property  and  works  and  the  accounts  kept  by  the  defendant,  receiv- 
ing from  him  and  his  agents  every  facility  and  aid  for  that  purpose,  and  they 
reported  that  the  defendant's  statements  were  correct.  Upon  a  bill  filed  to 
rescind  the  contract,  on  the  ground  of  fraud,  the  house  of  lords  decided  that 
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the  contract  could  not  be  rescinded,  reversing,  in  that  respect,  the  decree  of 
the  court  of  exchequer,  not  merely  because  there  was  no  proof  of  fraud, 
but  because  the  purchasers  did  jiot  rely  upon  the  vendor's  statements,  but 
tested  their  accuracy ;  and,  after  having  knowledge,  or  the  means  of  knowl- 
edge, declared  that  they  were  satisfied  of  their  correctness,  holding  that  if  a 
purchaser,  choosing  to  judge  for  himself,  did  not  avail  himself  of  the  knowl- 
edge, or  means  of  knowledge,  open  to  him  or  to  his  agents,  he  could  not  be 
heard  to  say  he  was  deceived  by  the  vendor's  representations,  the  doctrine 
of  caveat  emptor  applying  in  such  case,  and  the  knowledge  of  his  own  agents 
being  as  binding  as  his  own  knowledge. 

§  266.  Where  the  means  of  information  are  equally  open  to  both  parties, 
equity  will  enforce  the  contract. 

The  doctrine,  substantially  as  we  have  stated  it,  is  laid  down  in  numerous 
adjudications.  Where  the  means  of  information  are  at  hand  and  equally  open 
to  both  parties,  and  no  concealment  is  made  or  attempted,  the  language  of 
the  cases  is,  that  the  misrepresentation  furnishes  no  ground  for  a  court  of 
equity  to  refuse  to  enforce  the  contract  of  the  parties.  The  neglect  of  the 
purchaser  to  avail  himself,  in  all  such  cases,  of  the  means  of  information, 
whether  attributable  to  his  indolence  or  credulity,  takes  from  him  all  just 
claim  for  relief. 

We  have  thus  far  assumed  that  the  evidence  in  the  case  before  us  discloses 
false  representations  on  the  part  of  the  vendor,  but  justice  to  him  requires  us 
to  say  that  the  evidence  is  insufficient  to  warrant  this  conclusion.  The  vendor 
stated  to  the  purchaser  that  he  was  not  a  steamboat  man,  meaning  evidently, 
from  the  context,  that  he  was  not  familiar  with  the  particulars  in  regard  to 
which  the  purchaser  desired  information,  and  referred  him  to  the  statements 
of  the  captain,  at  the  same  time  inviting  him  and  his  party  to  examine  the 
boat  in  every  particular.  The  measurement  made  by  one  of  his  carpenters 
showed  that  the  boat  drew  four  feet  and  six  inches  of  water  at  midships  whilst 
lying  unloaded  at  the  dock.  The  measurement  by  the  other  carpenter  showed 
that  the  boat  then  drew,  forward  and  aft,  three  feet  and  six  inches,  and  both 
of  these  measurements  were  reported  to  the  defendant,  and  the  latter  was  ac- 
companied by  the  declaration  that  the  boat  drew  too  much  water  for  his  pur- 
pose. The  captain  of  the  boat  also  took  the  defendant  on  to  the  dock,  by 
which  the  boat  was  lying,  and  pointed  out  to  him  that  she  was  coppered  three 
feet  and  nine  inches  from  the  keel,  and  that  she  then  showed  only  three  inches 
out  of  water,  and,  of  course,  that  she  then  drew,  forward  and  aft,  unloaded, 
three  feet  and  six  inches.  The  purchase  was  thus  made  by  the  defendant, 
with  his  eyes  open,  after  every  opportunity  had  been  afforded  him  for  the  in- 
spection of  the  vessel. 

Decree  affirmed* 

SMITH  v.  RICHARDS. 
(18  Peters,  26-44.    1880.) 

Opinion  by  Mb.  Justice  Barboub. 

Statement  of  Facts. —  This  case  comes  before  us  by  appeal  from  a  decree 
of  the  circuit  court  for  the  southern  district  of  New  York.  It  was  a  suit  in 
equity,  brought  by  the  appellee  against  the  appellant,  to  set  aside  a  contract 
for  fraud.  It  appears  that  in  December,  1832,  a  tract  of  land,  embracing  a 
gold  mine,  called  the  Goochland  mine,  lying  in  the  county  of  Goochland,  Vir- 
ginia, was  purchased  by  the  appellant,  one-third  for  himself,  and  two-thirds 
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for  Nathaniel  Richards,  of  the  city  of  New  York,  at  the  price  of  about 
$14,000.  In  May,  1833,  the  appellant  sold  one-half  of  his  third  to  Nathaniel 
Richards  for  $15,000.  In  June,  1833,  he  sold  five-sixths  of  the  other  half  to 
the  appellee  and  others,  at  the  rate  of  $45,000  for  the  whole  of  that  half. " 

The  interest  which  the  appellee  acquired  in  this  property  was  one-eighth 
part  of  one-sixth,  at  the  price  of  $5,625 ;  as  evidence  of  which  he  received  from 
Nathaniel  Richards,  who  acted  as  the  appellant's  agent  in  making  the  sale,  a 
writing  dated  July  4,  1833,  acknowledging  the  receipt  of  the  purchase  money, 
in  cash  and  several  notes  of  hand.  This  paper  described  the  property  thus 
sold  and  bought,  as  one-eighth  part  of  one-sixth  of  four  hundred  and  fifty-six 
acres  of  land,  and  of  one  hundred  acres  purchased  of  David  Moss,  the  deeds 
bearing  date  17th  of  May,  1833 ;  both  parcels  lying  in  the  county  Goochland, 
and  state  of  Virginia,  and  called  the  Goochland  mine.  It  declares  that  the 
receipts  (that  is,  of  the  cash  and  notes)  entitle  Guy  Richards  (the  appellee)  to 
the  one-eighth  portion  of  one-sixth  part  of  said  property;  and  it  assumed  that 
form,  as  the  paper  shows,  because  the  title  to  all  was  in  Nathaniel  Richards, 
although  one-sixth  part  belonged  to  the  appellant. 

In  the  same  paper  is  contained  the  following  provision:  "  It  is  hereby  ex- 
pressly understood  and  agreed  to  by  the  said  Guy  Richards,  that  he  is  to  con- 
tribute his  full  proportion  of  any  expenses  already  incurred,  or  which  may  be 
incurred  hereafter  on  the  said  premises,  in  searching  for  or  developing  any 
mine,  or  mines,  in  the  erection  of  buildings,  the  purchase  of  machinery,  and 
any  other  expenses  for  the  above  general  object,  which  I  may  deem  necessary. 
Signed  by  Nathaniel  Richards." 

This  is  the  contract  which  the  bill  seeks  to  set  aside;  it  alleges  that  the 
appellee  was  induced  to  make  it  by  various  representations  and  declarations 
of  the  appellant,  especially  those  contained  in  certain  letters,  particularly  re- 
ferred to  in  the  bill,  written  by  the  appellant  to  Nathaniel  and  Charles  H.  Rich- 
ards, which  the  bill  charges  to  have  been  false,  fraudulent  and  deceptive,  and 
made  for  the  purpose  of  deluding  and  deceiving  the  appellee  and  other  per- 
sons, and  inducing  them  to  purchase  at  an  exorbitant  and  unconscionable 
price;  and  by  specimens  of  washings  of  said  gold  mine,  which  were  exhibited 
to  the  appellee,  as  fair  specimens  and  .samples  of  the  Goochland  mine,  which 
the  bill  charges  were  not  fair  samples;  and  that  the  appellant  knew  that  they 
were  not  fair  samples,  and  that  he  caused  them  to  be  exhibited  to  the  ap- 
pellee as  fair  specimens  and  samples  of  said  mine  for  the  express  purpose  of 
defrauding  him,  by  inducing  him  to  purchase  a  part  of  his  interest  in  said 
mine,  upon  the  faith  of  said  specimens,  as  well  as  the  false,  fraudulent  and 
deceptive  representations.  The  bill  further  charges  that  one  of  the  letters  of 
the  appellant  to  Nathaniel  Richards,  dated  January  21,  1833,  containing  a  de- 
scription of  the  Goochland  mine,  was  read  to  him,  and  the  specimens  exhib- 
ited to  htm,  at  the  express  request  of  the  appellant,  by  Nathaniel  Richards,  in 
the  month  of  June,  1833,  a  short  time  before  his  purchase. 

It  farther  charges  that  the  appellant  had  represented  to  the  appellee  that 
be  was  well  skilled  in  the  business  of  mining,  having  been  employed  in  that 
business  in  South  America ;  that  he  understood  the  directions  of  veins  in  a 
mine,  and  the  cost  and  expense  of  extracting  gold  from  the  foreign  materials 
by  which  it  is  surrounded,  and  in  which  gold  is  most  usually  found.  That  the 
Virginia  Mining  Company,  relying  upon  the  fitness  of  the  appellant  for  the 
business  aforesaid,  and  his  skill  in  the  principles  and  process  of  mining,  em- 
ployed him  as  their  agent;  and  that,  during  the  whole  time  of  negotiations 
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and  representations  concerning  the  Goochland  mine,  he  was  the  agent  of  the 
Virginia  Mining  Company.  That  the  appellee  never  was  at  the  Goochland 
gold  mine,  nor  did  he  ever  visit  the  tract  of  land  in  which  it  was  represented 
by  the  appellant  to  be  situated;  but  that  in  the  months  of  June  and  July, 
1833,  believing  the  appellant  to  be  a  man  of  strict  honor,  honesty,  truth  and 
veracity,  he  reposed  the  most  implicit  faith  in  his  declarations  with  regard  to 
said  gold  mine,  and  relied  exclusively  upon  his  representations,  especially  his 
letter  of  the  21st  of  January,  1833,  to  Nathaniel  Richards,  and  his  several  let- 
ters to  Charles  H.  Richards,  as  containing  accurate,  fair  and  correct  descrip- 
tions of  the  Goochland  mine. 

The  bill  then  proceeds  to  charge  certain  specific  misrepresentations  in  the 
following  particulars,  to  wit : 

1.  That  there  are  not,  and  never  have  been,  any  veins  of  gold  whatever  in 
the  Goochland  mine,  and  that  that  fact  was  well  known  to  Smith  at  the  time 
when  he  wrote  the  letters  and  made  the  representations  before  stated;  and 
that  neither  one  hundred  nor  any  other  number  of  feet,  on  a  vein  in  said  mine, 
was  or  were,  at  the  date  of  the  letter  from  the  appellant  to  Nathaniel  Rich- 
ards, or  at  any  other  time,  opened  or  developed. 

2.  That  so  far  from  there  being  rich  veins  of  gold  in  the  mine,  as  the  appel- 
lant in  the  last-mentioned  letter  (that  is,  as  we  understand  it,  of  the  21st  of 
January,  1833,  to  Nathaniel  Richards)  asserted,  that  there  were  cuts,  and 
searches  which  had  recently,  and  since  his  purchase,  been  made  at  the  said 
mine  in  various  directions,  and  no  veins  of  gold  whatever  could  be  discovered; 
and  that  the  purchasers  thereof,  including  the  appellee,  had  been  compelled, 
after  many  searches,  sinking  shafts,  making  cuts  and  experiments,  and  ex- 
pending a  great  deal  of  money  in  the  enterprise,  to  abandon  the  search  after 
gold  in  said  mine,  to  dismiss  their  workmen,  and  give  up  the  project  of  min- 
ing altogether. 

3.  That  there  are,  and  were  at  the  time  of  the  appellant's  representations  in 
relation  to  said  mine,  fine  particles  of  gold  to  be  found  on  the  premises,  in- 
cluded within  the  bounds  of  the  Goochland  mine.  But  that  such  particles  are 
and  were  so  minute,  so  few,  and  so  mixed  up  with  sand  and  other  foreign  sub- 
stances, that  the  cost  of  extracting  thp  gold  from  such  materials  would  far 
exceed  the  value  of  the  gold  when  extracted;  and  that  the  four  hundred  and 
fifty-six  acres,  and  the  one  hundred  acres  of  land  specified  in  the  receipt  of 
Nathaniel  Richards,  before  stated,  are  utterly  worthless  as  a  gold  mine;  and 
the  appellee's  interest  therein  is  of  no  value  whatever. 

4.  That  the  specimens  of  washings  of  said  gold  mine,  exhibited  to  the 
appellee  and  others,  by  the  order  and  direction  of  the  appellant,  as  fair  speci- 
mens and  examples  of  said  gold  mine,  are  not,  and  were  not  at  the  time  when 
they  were  forwarded  by  the  appellant  to  Nathaniel  Richards,  fair  samples  or 
specimens  of  said  mine;  and  the  appellee  expresses  his  belief  that  they  were 
not  taken  from  the  Goochland  mine. 

5.  That  the  Goochland  premises  do  not  contain  veins  of  gold,  nor  any  con- 
siderable deposits  of  gold;  nor  are  they  rich  in  gold,  or  of  any  value  whatever, 
for  any  purpose  of  mining,  either  for  gold  or  any  other  metal. 

The  answer  of  the  defendant,  in  various  parts  of  it,  utterly  and  unqualifiedly 
denies  any  intention  or  purpose  to  deceive  or  delude  the  appellee,  or  that  he 
had  ever  done,  or  permitted  to  be  done,  anything  to  produce  that  effect.  It 
denies  that  he  ever  made  any  inflated  representations,  or  false  descriptions  of 
the  mine,  to  induce  any  person  to  give  an  inordinate  price  for  his  interest 
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therein.  It  insists  that  in  the  letter  of  the  21st  of  January,  1833,  to  Nathaniel 
Richards,  his  object  was  to  give  a  true  and  accurate  account  of  the  Goochland 
mine,  so  far  as  the  facts  could  be  ascertained  by  his  own  observation  and  from 
the  information  of  others  on  whom  he  could  rely ;  and  that  in  those  addressed 
to  Charles  H.  Richards,  no  fact  was  stated  as  being  known  to  him,  which  was 
untrue  so  far  as  facts  are  given  in  reference  to  the  Goochland  mine;  and  that 
as  well  in  the  before-mentioned  letter  to  Nathaniel,  as  in  those  to  Charles  H. 
Richards,  as  far  as  opinions  were  expressed,  they  were  honestly  entertained, 
without  any  intention,  motive  or  purpose  to  deceive  the  appellee,  or  any  per- 
son whatever.  It  insists  that  the  specimens  of  gold  ore  sent  by  him  to  Nathan- 
iel Richards  were  fair  samples  of  the  mine ;  and  denies  that  these  specimens 
were  directed  by  him  to  be  exhibited  to  the  appellee,  or  any  other  person, 
with  a  design  of  deceiving  or  defrauding  any  person  to  whom  they  might  be 
shown.  . 

It  insists,  in  general,  that  in  all  the  statements  he  ever  made,  at  any  time, 
to  any  person  concerning  the  Goochland  mine,  whether  in  writing  or  verbally, 
so  far  as  facts  were  given  within  his  knowledge,  they  were  strictly  true;  so 
far  as  the  information  derived  from  others  was  given,  he  believed  it  to  be  true; 
and  so  far  as  his  opinion  has  been  expressed  on  the  subject  of  the  Goochland 
mine,  such  opinion  was  honestly  entertained,  without  any  interest,  motive  or 
view,  directly  or  indirectly,  to  deceive  the  appellee  or  any  other  person.  It 
insists  that  there  are  and  were  veins  of  gold  in  the  Goochland  mine,  and  that 
from  personal  examination,  before  any  representation  was  made,  he  knows 
that  the  Goochland  mine  contains  veins  of  gold  of  extraordinary  richness,  and 
of  great  intrinsic  value.  It  insists  that  at  the  time  he  wrote  the  letter  to 
Nathaniel  Richards,  there  were  an  hundred  feet  or  upwards,  according  to  his 
best  judgment,  developed  on  the  vein  in  said  mine. 

The  answer  admits  that  the  appellant  may  have  been  informed  by  Nathaniel 
Richards  that  he  had  shown  or  read  the  letter  of  the  21st  of  January,  1833,  to 
the  appellee  and  others,  but  at  what  time  he  is  unable  to  state;  that  he  was 
informed  by  Charles  H.  Richards  that  said  letter  had  been  read  to  him  and 
others,  including  the  appellee,  before  the  purchase  made  by  him  and  them  of 
his  interest  in  the  Goochland  gold  mine;  that  he  had  been  informed,  and 
believes  it  to  be  true,  that  about  the  month  of  June,  1833,  Nathaniel  Richards 
did  exhibit  to  the  appellee  and  others  the  specimens  or  washings  of  gold  ore, 
forwarded  by  the  appellant,  as  specimens  of  the  Goochland  mine,  and  its 
productions  of  gold;  that  in  June,  1833,  the  appellant  wrote  several  letters  to 
Charles  H.  Richards;  that  in  describing  the  Goochland  mine  in  those  letters, 
he  used  language  of  a  very  decided  character,  as  being  the  very  richest  mine 
in  Virginia,  or  in  the  United  States;  that  the  appellant  esteemed  himself  well 
skilled  in  the  business  of  mining,  and  that  the  appellee  relied  on  such  skill  in 
making  the  purchase ;  that  during  the  whole  time  of  the  negotiation  and  rep- 
resentations concerning  the  Goochland  mine,  he  was  employed  as  the  agent  of 
the  Virginia  Mining  Company;  that  the  appellee  did  not  visit  the  mine,  or  the 
tract  of  land  on  which  it  was,  before  he  bought  an  interest  therein;  that  the 
negotiation  for  the  purchase  of  the  mine  was  carried  on  principally  through 
Nathaniel  and  Charles  H.  Richards ;  that  he  believes  the  appellee,  when  he 
purchased  an  interest  in  the  gold  mine,  fully  believed  the  declarations  and  rep- 
resentations and  letters  of  the  appellant  to  be  true,  so  far  as  he  may  have 
been  informed  thereof;  and  that  he  purchased  an  interest  therein  in  the  full 
reliance  that  whatever  this  defendant  had  said,  declared  or  written  on  the  sub- 
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ject  of  the  Goochland  mine,  was  strictly  true;  but  does  not  admit  that  the 
appellee  purchased  solely  on  the  faith  of  his  representations,  declarations  and 
letters. 

Having  thus  stated  the  material  allegations  in  the  bill,  and  as  well  the 
denials  as  the  admissions  in  the  answer,  we  are  enabled  to  see  what  the  ques- 
tions are  which  we  are  called  upon  to  decide.  But  before  we  state  them,  we 
will  present,  in  a  condensed  form,  those  parts  of  the  representation,  the  alleged 
falsehood  of  which  constitutes  the  gravamen  of  the  appellee's  bill.  In  the  letter 
from  the  appellant  to  Nathaniel  Richards,  under  date  of  January  21,  1833,  in 
which  he  professes  to  give  an  account  and  his  views  of  the  Goochland  mine, 
amongst  other  things  he  states  that  there  have  been  upwards  of  one  hundred 
feet  on  the  vein  developed,  which  proves  to  be  very  rich  indeed,  much  richer 
than  anything  yet  discovered  in  the  United  States,  and  the  quality  of  the  gold 
surpasses  any  heretofore  discovered  in  any  country ;  that  the  surface  is  rich 
in  gold.  In  regard  to  the  formations  in  which  the  ore  is  found,  he  says:  It 
is  quite  wide,  a  distance  in  one  place  of  twelve  feet  has  been  cut,  and  the 
veins  are  disseminated  throughout  the  whole  formation,  in  threads  of  from 
two  to  six  inches  wide,  and  in  many  have  several  concentrated  together;  at 
another  point  it  has  been  found  to  be  several  feet  wider,  and  that  there  is  ore 
from  this  mine  that  will,  without  doubt,  give  several  hundred  pennyweights  of 
gold  to  the  hundred  pounds.  This  letter  was  written  after  the  appellant  had, 
as  he  himself  says,  made  a  careful  personal  examination  of  the  vein  as  far  as 
it  had  been  developed,  which  he  says  was  for  a  distance  of  one  hundred  feet 
lengthwise. 

On  the  11th  of  June,  1833,  the  appellant  wrote  to  Nathaniel  Richards,  re- 
questing him  to  show  all  the  specimens,  washings,  plat,  and  description  of  the 
mine  to  Guy  (the  appellee),  and  others.  This  letter  and  these  specimens, 
washings,  etc.,  were  shown  to  the  appellee  in  compliance  with  this  request.  The 
representations  in  relation  to  the  mine,  then,  consist  in  part  of  the  statements 
above,  extracted  from  the  letter  of  the  21st  of  January,  1833,  which  was 
shown  or  read  to  the  appellee;  and  in  part  of  the  specimens,  washings,  etc., 
exhibited  to  him  at  the  appellant's  request,  whilst  a  negotiation  was  going  on 
between  the  appellant  and  Charles  H.  Richards,  for  the  purchase  of  the  ap- 
pellant's interest  in  the  mine,  for  himself  and  others,  of  whom  the  appellee 
was  one,  and  but  a  very  short  time  before  the  purchase  was  made. 

The  first  question  in  order  is,  were  these  representations  true  or  untrue t 
We  have  examined  the  evidence  in  the  record  on  both  sides  with  much  care. 
And  we  think  it  unnecessary  to  go  into  a  detailed  examination  and  compar- 
ison of  that  evidence  here,  inasmuch  as  it  would  extend  this  opinion  to  a  use- 
less length.  We  therefore  will  only  state  the  conclusions  of  fact  at  which 
we  have  arrived.  They  are  these:  We  think  it  not  true  that  there  were  one 
hundred  feet  developed  on  the  vein,  which  proved  to  be  very  rich  indeed. 
We  do  not  mean  to  say  that  a  continuous  exposure  of  the  vein  for  one  hun- 
dred feet  was  implied  by  the  use  of  the  term  developed;  on  the  contrary,  we 
are  of  opinion,  from  the  evidence,  that  the  sinking  shafts,  or  making  cuts,  at 
intervals  for  that  distance  would  satisfy  the  meaning  of  this  expression,  and 
that  we  think  was  done.  But  we  mean  to  say,  that  although  there  was  a 
small  quantity  of  ore  found  in  part  of  this  vein,  which  was  rich,  yet  in  one  of 
the  pits  it  was  relatively  a  small  proportion;  that  in  some  there  was  but  little, 
and  in  one  we  think  the  weight  of  evidence  is  that  there  was  none  at  alL 

We  think  it  is  not  true  that  the  surface  was  rich  in  gold. 
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We  think  it  not  true  that  the  formation  was  at  any  point  twelve  fieet  wide, 
or  that  the  veins  were  disseminated  throughout  the  whole  formation  in 
threads  of  from  two  to  six  inches  wide,  and  in  many  had  several  concentrated 
together.  We  think  it  not  true  that  there  was  ore  from  that  mine  that  would 
give  several  hundred  pennyweights  of  gold  to  the  hundred  pounds.  We  will 
not  say  that  there  might  not  be  a  small  piece  selected  which  would  yield  at  that 
rate;  but  we  think  that  this  representation  was  calculated  to  produce  the  im- 
pression, and  justify  the  belief,  that  an  hundred  pounds  of  ore  might  be  gotten 
together  which  would  produce  several  hundred  pennyweights  of  gold.  Any 
other  interpretation  of  this  language  would,  in  our  opinion,  impute  to  the  ap- 
pellant the  grossest  deception. 

We  think  that  the  specimens  and  washings  which  were  forwarded  to  Na- 
thaniel Richards  were  not  fair  samples  of  the  mine.  The  only  proper  purpose 
for  which  they  could  have  been  exhibited  was  to  enable  purchasers  to  form 
an  estimate  of  the  richness  of  the  mine;  the  appellant,  therefore,  in  our 
opinion,  ought  to  have  caused  to  be  exhibited,  either  specimens  of  the  richest 
and  poorest  quality,  so  as  to  show  the  extremes,  or  some  of  an-  average 
quality,  knowing  that  the  persons  to  whom  he  requested  them  to  be  exhibited, 
and  amongst  them  the  appellee,  had  never  seen  the  mine.  Any  other  course, 
under  the  circumstances,  could  not  fail  to  produce  a  false  estimate  of  its  value. 
Having  come  to  these  conclusions  in  relation  to  the  facts  of  this  case,  the  next 
inquiry  in  order  is,  what  is  the  law  of  the  case? 

§  267.  tf  one  make  false  representations,  whether  knowingly  or  not,  upon 
which  another j  rdying  on  them,  acts  to  his  injury,  he  is  bound  to  make  them, 
good. 

It  is  an  ancient  and  well  established  principle,  that  whenever  suppressio  veri 
or  suggest™  falsi  occur,  and  more  especially  both  together,  they  afford  a  suffi- 
cient ground  to  set  aside  any  release  or  conveyance.  This  ancient  principle, 
thus  expressed  with  so  much  sententious  brevity,  is  laid  down  in  terms  some- 
what more  comprehensive,  and  having  a  direct  bearing  on  the  present  case, 
by  a  modern  text-writer  on  equity. 

In  1  Haddock's  Chancery,  208,  it  is  thus  stated :  If  indeed  a  man,  upon  a 
treaty  for  any  contract,  make  a  false  representation,  whether  knowingly  or 
not,  by  means  of  which  he  puts  the  party  bargaining  under  a  mistake  upon  the 
terms  of  the  bargain,  it  is  a  fraud,  and  relievable  in  equity.  The  doctrine  thus 
laid  down  is  almost  in  the  very  words  used  by  the  chancellor  in  the  case  of 
Neville  v.  Wilkinson,  1  Bro.  Ch.  Cas.,  546,  with  the  exception  of  the  words, 
whether  knowingly  or  not;  and  the  part  of  the  proposition  embraced  by 
these  words  is  founded  upon  the  case  of  Ainslie  v.  Mediicot,  9  Vesey,  21, 
which  fully  sustains  Mr.  Maddock.  In  this  latter  case  the  following  strong 
language  is  used:  "No  doubt  by  a  representation  a  party  may  bind  himself 
just  as  much  as  by  an  express  covenant.  If,  knowingly,  he  represents  what  is 
not  true,  no  doubt  he  is  bound.  If,  without  knowing  that  it  is  not  true,  he 
takes  upon  himself  to  make  a  representation  to  another,  upon  the  faith  of 
which  that  other  acts,  no  doubt  he  is  bound,  though  his  mistake  was  per- 
fectly innocent." 

§  268.  The  doctrine  as  to  misrepresentations. 

But  the  doctrine  is  laid  down  with  more  comprehensiveness  and  precision 
by  a  still  more  modern  writer  on  equity ;  who  gives  us,  in  the  form  of  distinct 
propositions,  what  he  considers  the  result  of  the  various  cases  on  the  subject, 

291 


§§269,270.  FRAUD. 

and  marks  with  particularity  the  modifications  which  belong  to  it.  In  1 
Story's  Equity,  201,  202,  it  is  thus  stated :  "  Where  the  party  intentionally  or 
by  design  misrepresents  a  material  fact,  or  produces  a  false  impression,  in 
order  to  mislead  another,  or  to  entrap  or  cheat  him,  or  to  obtain  an  undue  ad- 
vantage of  him,  in  every  such  case  there  is  a  positive  fraud,  in  the  truest  sense 
of  the  terms;  there  is  an  evil  act,  with  an  evil  intent;  dolum  malum,  ad  cir- 
cumveniendum.  And  the  misrepresentation  may  be  as  well  by  deeds  or  acts 
as  by  words ;  by  artifices  to  mislead,  as  by  positive  assertions." 

Whether  the  party  thus  misrepresenting  a  fact  knew  it  to  be  false,  or  made 
the  assertion  without  knowing  whether  it  were  true  or  false,  is  wholly  immate- 
rial; for  the  affirmation  of  what  one  does  not  know,  or  believe  to  be  true,  is 
equally  in  morals  and  law  as  unjustifiable  as  the  affirmation  of  what  is  known 
to  be  positively  false.  And  even  if  the  party  innocently  misrepresents  a  fact 
by  mistake,  it  is  equally  conclusive;  for  it  operates  as  a  surprise  and  imposi- 
tion on  the  other  party.  Or,  as  Lord  Thurlow  expresses  it,  in  Neville  v.  Wil- 
kinson, 1  Bro.  C.  C.,.  546,  "  It  misleads  the  parties  contracting  on  the  subject 
of  the  contract." 

g  269,  modifications  of  the  rule.    As  to  matters  of  opinion. 

The  author  of  the  treatise  last  cited  tlius  states  the  modifications  of  the 
doctrine :  The  misrepresentation  must  be  of  something  material,  constituting 
an  inducement,  or' motive  to  the  act,  or  omission  of  the  other,  and  by  which 
he  is  actually  misled  to  his  injury. 

In  the  next  place,  the  misrepresentation  must  not  only  be  in  something 
material,  but  it  must  be  in  something  in  regard  to  which  the  one  party  places 
a  known  trust  and  confidence  in  the  other.  It  must  not  be  a  mere  matter  of 
opinion,  equally  open  to  both  parties  for  examination  and  inquiry,  and  where 
neither  party  is  presumed  to  trust  to  the  other,  but  to  rely  on  his  own  judg- 
ment. 

g  270.  persons  not  parties  to  the  contract  may  become  liable. 

The  doctrine  of  these  text-writers  is  illustrated  by  the  cases  in  the  books, 
some  of  which  present  very  strong  applications  of  it;  for  it  is  held  to  extend 
not  only  to  the  parties  to  the  contract,  but  also  to  others  who,  from  gross 
negligence,  are  guilty  of  misrepresentation.  Thus,  for  example,  the  case  of 
Pearton  v.  Morgan,  2  Bro.  Ch.  Cas.,  38S,  where  A.,  being  interested  in  an  es- 
tate in  fee,  which  was  charged  with  £8,000  in  favor  of  B.,  was  applied  to  by 
C,  who  was  about  to  lend  money  to  B.,  to  know  whether  the  £8,000  was  still 
a  subsisting  charge  on  the  estate.  A.  stated  that  it  was,  and  C.  lent  his 
money  to  B.  accordingly.  It  appeared,  afterwards,  that  the  charge  had  been 
satisfied ;  yet  it  was  held  that  the  money  lent  was  a  charge  on  the  lands  in 
the  hands  of  A.'s  heirs,  because  he  either  knew  or  ought  to  have  known  the 
fact  of  satisfaction,  and  his  representation  was  a  fraud  on  C. 

Of  a  similar  character  was  the  case  of  Hobbs  v.  Norton,  1  Ver.,  136,  where 
one  entered  into  an  agreement  for  the  purchase  of  an  annuity,  charged  on 
the  lands  of  a  third  person,  and  was  encouraged  in  the  course  of  the  transac- 
tion by  the  latter,  who  suggested  his  own  title,  and  it  afterwards  appeared 
that  such  title  was  of  a  nature  to  have  enabled  the  owner  to  avoid  the  an- 
nuity;  yet  he  was,  as  to  the  purchaser,  held  under  an  obligation  to  confirm  it. 
Cases  of  this  class  present  the  principle  in  its  strongest  aspect;  because  in 
these  cases,  the  parties  making  the  representation  were  bound  by  it  to  prevent 
a  loss  to  others,  although  they  themselves  derived  no  advantage  from  it; 
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whereas,  in  those  instances  in  which  the  parties  to  the  contract  made  the 
representation,  they  would  receive  benefit  to  the  amount  of  the  loss  which 
the  misrepresentation  would  produce  to  the  other  party,  who  acted  on  the 
faith  of  it,  if  th,e  court  did  not  relieve  against  it. 

This  principle  has  been  adopted  in  the  courts  of  our  own  country.  In  Ful- 
ton's Executors  v.  Roosevelt,  5  Johns.  Ch.,  174,  the  case  was  this:  Fulton  was 
*  induced  by  the  representations  of  Roosevelt,  that  he  had  discovered  a. valua- 
ble coal  mine  on  the  bank  of  the  Ohio  river,  to  contract  for  the  purchase  of  a 
tract  of  land,  stated  by  Roosevelt  to  embrace  the  mine;  and  besides  giving  to 
Roosevelt  $4,400,  Fulton  covenanted  to  pay  him  $1,000  annually  for  twenty 
years;  but  the  annuity  was  to  cease,  if,  after  the  mine  was  faithfully  worked 
.  by  Fulton,  it  should  not  produce  at  least  $12,000,  etc.  And  the  land  was  ac- 
cordingly conveyed  to  Fulton.  It  appeared  that  there  was  no  coal  mine  within 
the  boundaries  of  the  land  conveyed,  although  there  was  coal  adjoining  it,  in 
the  bed  of  the  river,  which  was  navigable,  deep,  and  rapid;  but  the  working 
of  the  mine,  if  practicable,  would  be  very  hazardous,  expensive,  and  unprofit- 
able. The  contract  on  the  part  of  Fulton  was  held  to  be  founded  in  mistake 
and  misrepresentation ;  and  Roosevelt  was  perpetually  enjoined  from  bringing 
any  suit  against  Fulton,  to  recover  the  annuity  agreed  to  be  paid  him. 

In  that  case  the  chancellor  says:  Whether  the  defendant  made  the  state- 
ments in  his  letter  to  Fulton  through  mistake,  or  under  the  delusions  of  his 
own  imagination,  or  by  design,  I  am  not  able  to  say.  It  is  sufficient  for  the 
decision  of  this  case,  that  the  representations  are  not  supported,  but  are  con- 
tradicted by  proof,  and  that  the  claim  of  the  annuity,  upon  such  a  state  of  the 
case,  is  unconscientious  and  unjust.  And  this  decree  was  affirmed  in  the 
court  of  errors,  2  Cowen,  129. 

In  the  case  of  McFerran  v.  Taylor  and  Massie,  in  this  court,  in  3  Cranch, 
281,  the  court,  after  remarking  that  there  was  a  material  misrepresentation, 
and  that  the  defendant  had  oontended  that  it  originated  in  mistake,  not  in 
fraud,  say :  From  the  situation  of  the  parties,  and  of  the  country,  and  from 
the  form  of  the  entry,  it  was  reasonable  to  presume  that  this  apology  is  true 
in  point  of  fact;  but  the  court  does  not  conceive  that  the  fact  will  amount  to  a 
legal  justification  of  the  person  who  has  made  the  misrepresentation.  He  who 
sells  property  on  a  description  given  by  himself  is  bound  to  make  good  that 
description;  and  if  it  be  untrue  in  a  material  point,  although  the  variance  be 
occasioned  by  a  mistake,  must  still  remain  liable  for  that  variance. 

§  271.  A  party  setting  property  is  presumed  to  know  whether  his  representa- 
tions are  true  or  false.  If  he  knoivs  them  to  he  false  it  is  frauds  hut  if  he  does 
not  know  them  to  he  false  he  is  guilty  of  gross  negligence,  which  is  legal  fraud. 

The  principles  of  these  cases  we  consider  founded  in  sound  morals  and  law. 
They  rest  upon  the  ground  that  the  party  selling  property  must  be  presumed 
to  know  whether  the  representation  which  he  makes  of  it  is  true  or  false.  If 
he  knows  it  to  be  false,  that  is  fraud  of  the  most  positive  kind;  but  if  he  does 
not  know  it,  then  it  can  only  be  from  gross  negligence;  and  in  contemplation 
of  a  court  of  equity,  representations  founded  on  mistake,  resulting  from  such 
negligence,  is  fraud.  6  Ves.,  180,  189:  Jeremy,  3S5,  3S6.  The  purchaser  con- 
fides in  it,  upon  the  assumption  that  the  owner  knows  his  own  property,  and 
truly  represents  it;  and,  as  was  well  argued  in  the  case  in  Cranch,  it  is  im- 
material to  the  purchaser  whether  the  misrepresentation  proceeded  from  mis- 
take or  fraud.  The  injury  to  him  is  the  same,  whatever  may  have  been  the 
motives  of  the  seller. 
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§  272.  The  misrepresentation  must  he  as  to  matters  of  fact,  not  as  to  matters 
of  opinion. 

We  will  next  inquire  whether  the  misrepresentation  in  this  case  comes  up  to 
the  rule  which  has  been  laid  down.  In  the  first  place,  it  must  be  of  matters- 
of  fact;  and  it  has  been  argued  by  the  appellant's  counsel  that  the  letter  of 
the  21sfc  of  January,  1833,  did  not  profess  to  state  matters  of  fact,  but  lo  ex- 
press opinions.  It  is  certainly  true  that  matters  of  opinion  between  parties, 
dealing  on  equal  terms,  although  falsely  stated,  are  not  relieved  against;  be- 
cause they  are  not  presumed  to  mislead,  or  influence  the  other  party,  when 
each  has  equal  means  of  information.  But  we  consider  the  representation  in 
this  case  not  the  expression  of  opinion,  but  the  statement  of  facts.  The  appel- 
lant, in  giving  a  description  of  a  mine  in  Virginia,  which  he  desired  to  be  ex- 
hibited to  the  appellee  in  New  York,  says  that  one  hundred  feet  on  the  vein  had 
been  developed,  which  proved  to  be  very  rich,  much  richer  than  anything  yet 
discovered  in  the  United  States.  That  the  surface  was  rich  in  gold;  that  the 
formation  was  quite  wide,  and  in  ope  place  twelve'  feet;  that  the  veins  were 
disseminated  throughout  the  whole  formation,  in  threads  of  from  two  to  six 
inches  wide ;  and  that  there  was  ore  from  the  mine  that  would  without  doubt 
give  several  hundred  pennyweights  of  gold  to  the  hundred  pounds.  Now,  as 
to  one  of  these  statements,  beyond  all  question  it  is  a  matter  of  fact;  we  mean 
the  one  which  describes  the  width  of  the  formation  and  veins. 

Having  made  a  personal  examination,  he  declares  the  formation  to  be  wide, 
gives  the  actual  width  in  one  place,  and  then  the  width  of  the  veins,  in  terms 
not  of  conjecture,  but  of  the  most  positive  assertion.  He  gives  their  dimen- 
sions by  feet  and  inches.  This  statement,  then,  comes  up  to  the  standard  of 
mathematical  certainty.  And  even  in  regard  to  the  others,  he  does  not  pro- 
fess to  speak  of  them  from  conjecture,  but  speaks  of  them  as  they  are,  without 
qualification.  Take,  for  example,  this :  The  surface  is  rich  in  gold.  Not  that  he 
thinks  it  will  turn  out  to  be  rich,  but  that  it  is  rich.  It  was  argued  that  there 
was  no  standard  by  which  to  decide  what  quantity  of  gold  would  justify  call- 
ing it  rich.  There  is  none  by  which  it  can  be  decided  with  mathematical  cer- 
tainty ;  but  the  law  does  not  require  it.  Suppose  that  a  seller  was  to  describe 
to  a  distant  purchaser  a  tract  of  land  as  being  rich,  and  it  were  proven  to  be 
poor,  or  very  poor;  can  it  be  that  a  court  of  equity  would  not  give  relief  in 
such  a  case?  The  certainty  in  the  one  case  is  as  great  as  in  the  other;  and  the 
misrepresentation  as  to  richness  must  be  proven  in  each  case  by  the  evidence 
of  those  who  understood  the  quality  of  the  one  or  the  other. 

§  273.  and  must  he  of  something  material. 

In  the  next  place,  the  misrepresentation  must  be  of  something  material, 
constituting  an  inducement  or  motive  to  the  appellee  to  purchase,  and  by  which 
he  has  been  actually  misled  to  his  injury.  Now,  in  our  opinion,  that  is  em- 
phatically the  case  in  the  suit  before  us.  The  mine,  we  think,  not  only  con- 
stituted a  motive,  but  the  sole  motive,  to  the  purchaser;  he  was  induced  to 
purchase  an  interest  at  a  high  price  in  that  which  has  turned  out  to  be  worth- 
less; and  he  has,  therefore,  been  misled  greatly  to  his  injury. 

§  2  7  4.  in  which  one  party  places  a  known  confidence  and  trust  in  the  other. 

It  must  in  the  next  place  be  in  something  in  which  the  one  party  places  a 
known  trust  and  confidence  in  the  other.  Nothing  could  be  stronger  than  the 
confidence  here,  because  the  appellee  had  never  seen  the  mine,  and  the  appel- 
lant knew  it;  the  appellee  had  seen  the  letter  of  description  and  specimens, 
and  the  appellant  knew  that  he  had ;  the  appellee  confided  in  the  truth  of  the 
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appellant's  representation  and  his  skill  in  mines,  and  in  mining  operations,  and 
the  appellant  knew  that  he  did. 

§  275.  After  representations,  a  statement  that  the  buyer  must  rdy  on  his  own 
judgment  does  not  alter  the  force  of  the  representations  or  destroy  the  trust  or 
change  the  status.  *  Doctrine  as  to  sale  of  a  thing  "  with  all  faults" 

But  it  has  been  earnestly  contended  at  the  bar  that  whatever  might  be  the 
effect  of  misrepresentation  in  cases  in  which  there  was  nothing  to  countervail 
it,  that  in  this  case,  at  least,  it  cannot  avail  the  appellee  on  account  of  the 
particular  character  of  the  contract.  The  purchase  of  an  interest  in  the  gold 
mine  was  made  through  the  agency  of  Charles  H.  Richards,  acting  for  himself 
and  others,  and  amongst  them  for  the  appellee.  Richards,  by  his  letter  of  the 
18th  June,  1833,  to  the  appellant,  amongst  other  things  said:  "But  after  all  the 
above-named  gentlemen  (amongst  whom  was  the  appellee")  had  seen  your 
letter,  we  concluded  at  any  rate  we  would  look  at  the  samples  of  ore,  and  have 
done  so,  and  your  letter  describing  the  premises  to  N.  R.  (Nathaniel  Richards), 
he  read  to  us.  The  ore  is  rich  beyond  dispute;  but  how  much  there  is  of  it 
remaius  to  be  seen.  In  regard  to  the  extent  of  the  mine  and  its  richness,  we 
must  of  course  rely  on  your  judgment."  The  appellant,  in  his  letter  of  the 
21st  of  June,  1833,  in  reply  to  the  above  letter  of  Charles  H.  Richards,  speak- 
ing of  the  gold  mine  says:  "I,  however,  sell  it  for  what  it  is,  gold  or  snow- 
balls; and  I- leave  it  to  you  to  decide  whether  you  will  take  it  at  my  price  or 
not."  It  is  said  that  the  contract  having  been  concluded  upon  the  basis  of 
this  correspondence,  the  purchase  was  one  with  all  faults;  that  is,  in  effect* 
that  the  seller  was  absolved  from  all  liability  by  reason  of  any  representation 
which  he  had  made  in  relation  to  the  mine. 

In  support  of  this  proposition  several  cases  have  been  cited  at  the  bar;  let 
us  examine  them.  The  case  of  Baglehole  v.  Walters,  3  Camp.,  154,  was  this: 
The  defendant  being  about  to  sell  a  vessel,  the  subject  of  the  suit,  had  printed 
particulars  of  sale,  of  which  a  copy  was  delivered  to  the  plaintiff,  in  the  follow- 
ing words :  "  For  sale,  the  good  brig  Iris,  burden  per  register  two  hundred  and 
eight  tons;  will  carry  seventeen  keels  of  coal  and  glass,  or  three  hundred 
loads  of  timber;  has  lately  delivered  a  cargo  of  sugar  from  the  West  Indies* 
in  excellent  condition;  it  is  well  found  in  all  kind  of  stores,  which  are  in  good 
condition.  Hull,  masts,  yards,  standing  and  running  rigging,  with  all  faults 
as  they  now  lie."  The  plaintiff  purchased  two-thirds  of  the  ship,  which  de- 
fendant conveyed  to  him  in  the  common  form.  The  plaintiff  undertook  to 
prove  that  at  the  time  of  the  sale  the  ship  had  several  secret  defects  in  her; 
that  these  were  known  to  the  defendant;  and  that  he  did  not  disclose  them  to 
the  plaintiff.  And  he  relied  upon  a  previous  case  of  Meliish  v.  Motteaux, 
Peake's  Cases,  115,  in  which  Lord  Kenyon  had  held  that  the  seller  of  a  ship  is 
bound  to  disclose  to  the  buyer  all  latent  defects  known  to  him;  observing  that 
the  terms  to  which  the  plaintiff  acceded,  of  taking  the  ship  with  all  faults  and 
without  warranty,  must  be  understood  to  relate  only  to  those  faults  which  the 
plaintiff  could  have  discovered  or  which  the  defendants  were  unacquainted  with. 
But  Lord  Ellenborough,  disapproving  of  the  doctrine  of  the  case  above  cited,  held 
that  where  a  ship  is  sold  with  all  faults,  the  seller  is  not  liable  to  an  action  in 
respect  of  latent  defects  which  he  knew  of  without  disclosing  at  the  time  of 
the  sale,  unless  he  used  some  artifice  to  conceal  them  from  the  purchaser. 

In  the  same  volume  of  Campbell,  506,  a  case  is  reported  of  Schneider  and 
another  v.  Heath,  which  was  tried  before  Mansfield,  chief  justice;  the  opinion 
expressed  by  the  chief  justice  is  founded  in  so  much  good  sense  and  justice 
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that  we  should  have  felt  disposed  in  a  conflict  of  authorities  to  have  adopted 
it,  even  if  it  had  not  been,  as  in  the  sequel  of  this  opinion  we  shall  show  it 
was,  subsequently  recognized  and  acted  upon  by  the  court.  The  opinion  is  in 
these  words:  "The  words,"  that  is,  with. ail  faults  as  they  lie,  "  are  very  large 
to  exclude  the  buyer  from  calling  upon  the  seller  for  any  defect  in  the  thing 
sold ;  but  if  the  seller  was  guilty  of  any  positive  fraud  in  the  case,  these  words 
will  not  protect  him.  There  might  be  such  fraud,  either  in  a  false  representa- 
tion, or  in  using  means  to  conceal  some  defect.  I  think  the  particular  is  evi- 
dence here  by  way  of  representation ;  that  states  the  hull  to  be  nearly  as  good 
as  when  launched,  and  that  the  vessel  required  a  most  trifling  outfit.  Now  is 
this  true  or  false?  If  false,  it  is  a  fraud  which  vitiates  the  contract.  What 
was  the  fact?  The  hull  was  worm-eaten,  the  keel  was  broken,  and  the  ship 
could  not  be  rendered  seaworthy  without  a  most  expensive  outfit.  The  agent 
tells  us  he  framed  this  particular  without  knowing  anything  of  the  matter. 
But  it  signifies  nothing  whether  a  man  represents  a  thing  to  be  different  from* 
what  he  knows  it  to  be,  or  whether  he  makes  a  representation  wThich  he  does 
not  know  at  the  time  to  be  true  or  false,  if  in  point  of  fact  it  turns  out  to  be 
false."  As  it  appeared  in  the  case  that  means  had  been  taken  fraudulently  to 
conceal  the  defects  in  the  ship's  bottom,  the  case  may  not  be  an  authority  in 
favor  of  the  opinion  above  quoted;  yet  it  serves  to  show  that  the  doctrine  on 
this  subject  was  not  then  settled.  About  the  time  that  this  last  case  was 
decided,  the  case  of  Pickering  v.  Dowson,  reported  in  4  Taunt.,  779,  was  de- 
cided in  the  common  pleas.  That  also  was  the  sale  of  a  ship  with  all  faults.  A 
copy  of  the  particulars  was  delivered  by  the  seller  to  the  buyer,  which,  amongst 
other  things,  represented  the  ship  as  being  copper-fastened,  and  as  having 
recently  undergone  a  thorough  repair.  It  was  proven  that  the  ship  was  not 
copper-fastened,  and  that  the  defendant  knew  she  was  leaky.  The  court 
adhered  to  the  doctrine  of  Lord  Ellenborough,  in  Baglehole  v.  Walters,  3  Camp., 
154,  and  held  that  the  seller  was  not  responsible.  Now,  it  will  be  observed 
that  all  these  cases  were  cases  of  ships,  where  the  thing  which  was  the  subject- 
matter  of  the  contract  was  in  such  situation  that  the  buyer  had  a  full  oppor- 
tunity to  inspect  and  examine  the  truth  of  the  representation;,  and  this  we  take 
to  be  the  ground  of  decision  in  them.  The  meaning,  says  Heath,  justice,  in 
Pickering  v.  Dowson,  of  selling  with  all  faults,  is,  "  that  the  purchaser  shall 
make  use  of  his  eyes  and  understanding  to  discover  what  faults  there  are."  This 
implies,  in  our  opinion,  that  the  thing  must  be  in  such  situation  as  to  enable 
him  to  make  use  of  his  eyes  and  understanding;  and  accordingly,  in  that  case, 
"  the  full  opportunity  of  the  purchaser  to  inspect  and  examine  the  truth  of  the 
representation "  is  included  in  the  marginal  note  of  the  case  as  one  of  the 
terms  of  the  proposition  which  exempts  the  seller  from  liability. 

Now  we  think  that  this  case  is  strikingly  contradistinguished  from  that  in 
the  most  important  particular;  that  in  this  the  purchaser  had  not  full  oppor- 
tunity to  inspect  and  examine.  It  is  true  that  it  would  have  been  in  the  pur- 
chaser's power  to  have  traveled  some  hundreds  of  miles  to  Virginia  to  examine 
the  mine;  so  it  was  in  the  case  which  has  been  quoted  from  Johnson's  Chan- 
cery Reports;  but  the  chancellor  does  not  even  intimate  an  idea  that  it  was 
necessary  for  him  to  do  so ;  so  also  in  the  case  of  Sherwood  v.  Salmon,  5  Day, 
439,  the  purchaser  might  by  extraordinary  diligence  have  examined  the  land; 
but  the  court,  in  reference  to  this  very  subject,  say  that  whefe,  from  the 
remote  situation  of  the  land  or  any  other  cause,  a  contract  is  made  for  the 
sale  of  land  without  viewing  it,  there  is  the  same  reason  that  the  seller  should 
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be  responsible  for  a  false  affirmation  respecting  its  quality  as  for  any  other 
fraud. 

§  276.  Where  the  property  is  remote  and  the  buyer  has  never  seen  it,  and  the 
seller,  knowing  this,  represents  its  qualities  and  the  buyer  relies  on  the  representa- 
tions, it  is  a  warranty. 

We  think  we.  may  safely  lay  down  this  principle,  that  wherever  a  sale  is 
made  of  property  not  present,  but  at  a  remote  distance,  which  the  seller  knows 
the  purchaser  has  never  seen,  but  which  he  buys  upon  the  representation  of 
the  seller,  relying  on  its  truth,  then  the  representation  in  effect  amounts  to  a 
warranty;  at  least  that  the  seller  is  bound  to  make  good  the  representation. 
Jfo  part  of  the  reasoning  of  the  cases  which  we  have  been  reviewing  applies  to 
such  a  case;  they  proceed  upon  the  idea  that  where  the  subject  of  the  sale  is 
open  to  the  inspection  and  examination  of  the  buyer,  it  is  his  own  folly  and 
negligence  not  to  examine.  Chancellor  Kent,  in  the  second  volume  of  his 
Commentaries,  484,  485,  has  justly  said  that  the  law  does  not  go  to  the 
romantic  length  of  giving  indemnity  against  the  consequences  of  indolence  and 
folly,  or  a  careless  indifference  to  the  ordinary  and  accessible  means  of  infoiv 
mation.'  "We  think  that  this  imputation  cannot  be  made  with  'any  propriety 
against  the  appellee.  The  subject  of  the  purchase  was  several  hundred  miles 
from  him;  he  had  never  seen  it;  the  seller  knew  that  he  had  never  seen  it.  In 
this  situation  he  made  a  representation,  both  by  description  in  his  letter,  and 
by  the  exhibition  of  specimens;  the  appellee  bought  upon  the  faith  of  that 
representation,  the  appellant  knowing  that  the  appellee  had  read  the  letter  and 
seen  the  samples ;  finally,  the  appellee  had  a  double  confidence  in  the  appellant ; 
first  in  his  integrity,  and  secondly  in  his  skill  in  mining;  and  the  appellant 
admits  his  belief  that  the  appellee  had  this  double  confidence  in  him. 

If,  under  these  circumstances,  the  seller  were  not  bound  by  his  representa- 
tion, we  know  not  in  what  cases  we  ought  to  apply  the  well  known  and 
excellent  maxim,  fides  servanda  est.  We  have  now  compared  the  cases,  and 
upon  principle  have  shown  that  they  do  not  apply  to  this.  But  we  will  con- 
clude our  opinion  by  referring  to  a  case  later  than  all  those  which  we  have 
been  examining,  the  reasoning  of  which  is  conclusive,  as  we  think,  in  favor  of 
the  view  which  we  have  taken.  It  is  the  case  of  Shepherd  v.  Kain,  5  Barn.  & 
AL,  240.  It  was  a  case  for  the  breach  of  warranty  as  to  the  character  of  a 
ship.  The  advertisement  for  the  sale  of  the  ship  described  her  as  a  copper- 
fastened  vessel;  but  there  were  subjoined  these  words:  "  The  vessel,  with  her 
stores  as  she  now  lies,  to  be  taken  with  all  faults,  without  allowance  for  any 
defects  whatever."  It  appeared  at  the  trial  that  the  ship  when  sold  was  only 
partially  copper-fastened,  and  that  she  was  not  what  was  called  in  the  trade  a 
copper-fastened  vessel.  It  appeared,  also  that  the  plaintiff,  before  he  bought 
her,  had  a  full  opportunity  to  examine  her  situation. 

The  court  said  the  meaning  of  the  advertisement  must  be  that  the  seller 
will  not  be  responsible  for  any  faults  which  a  copper-fastened  ship  may  have. 
Suppose  a  silver  service  sold  with  all  faults,  and  it  turns  out  to  be  plated,  can 
there  be  any  doubt  that  the  vendor  would  be  liable?  With  all  faults  must 
mean  which  it  may  have  consistently  with  its  being  the  thing  described. 
Here,  the  ship  was  not  a  copper-fastened  ship  at  all;  and  therefore  the  verdict 
was  right.  This  case  decides  that,  even  where  the  plaintiff  had  a  full  oppor- 
tunity of  examination,  the  term,  all  faults,  did  not  exempt  the  seller  from  lia- 
bility for  any  defect  but  what  was  consistent  with  its  being  the  thing  described ; 
and,*  in  effect,  that  the  description  amounted  to  a  warranty.     In  the  case  be- 
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fore  us,  where  the  appellee  had  no  opportunity  for  examination  (and  in  that 
respect  the  case  is  much  stronger  in  his  favor  than  the  one  just  cited),  the 
terms  of  the  sale,  in  our  opinion,  put  upon  the  appellee  no.  hazard  or  risk  but 
those  which  were  consistent  with  the  mine  being  such  as  it  was  described; 
that  those  terms  in  no  degree  exempted  him  from  liability  for  misrepresenta- 
tion ;  but  if  the  mine  had  been  such  as  described,  then  that  they  would  have 
exempted  him  from  any  liability  for  failure  in  its  anticipated  produce. 

It  may  be  that  the  appellant  made  the  representation  under  the  influence 
of  delusion;  but  it  is  sufficient,  to  decide  this  case,  for  us  to  know  that  the 
representation  was  untrue  in  material  parts  of  it.  The  decree  of  the  circuit 
court  is  affirmed,  with  costs. 

Justices  Stoey  and  McLean  dissented,  holding  that  the  appellant  stood  ac- 
quitted of  fraud.  Barbour,  J.,  dissented  both  as  to  the  facts  and  the  law  as 
stated  in  the  opinion. 

WARNER  v.  DANIELS. 
(Circuit  Court  for  Massachusetts:  1  Woodbury  &  Minot,  90-114.    1845.) 

Statement  of  Facts. —  Bill  in  equity  involving  the  validity  of  a  contract 
of  exchange  of  a  farm  for  certain  stock  in  a  quarry  company  entitled  the 
Cleft  Ledge  Granite  Company.  The  bill  charges  fraud  and  misrepresentation 
of  material  facts  connected  with  the  Granite  Company.  The  answer  denies 
the  fraud  and  misrepresentation  charged,  and  the  equity  of  the  bill  generally 
and  specially.    Further  facts  appear  in  the  opinion  of  the  court. 

§  277.  Question  as  to  competency  of  a  witness. 

Opinion  by  Woodbury,  J. 

There  was  a  preliminary  objection  in  this  case,  as  to  the  competency  of  the 
testimony  of  Scott  and  Gilbert,  and  G.  C.  Thompson,  that  must  first  be  ex- 
amined. Scott  was  brought  in  to  defend,  after  the  institution  of  these  pro- 
ceedings, on  account  of  a  mortgage  of  the  premises  to  him  by  one  of  the 
respondents.  But  it  is  now  admitted,  as  well  as  proved,  that  his  interest 
ceased  before  the  bill  was  filed;  and  he  denies,  as  do  the  rest  of  the  parties, 
any  collusion  or  combination  with  Daniels;  and  there  is  no  witness  in  the  case 
testifying  to  the  contrary.  It  is  proper,  then,  to  say  in  the  outset  that,  not 
being  responsible  at  all  nor  interested  when  he  gave  his  testimony,  it  ought  to 
be  and  is  admitted.  1  Barb.  Ch.  P.,  260;  Murray  v.  Shad  well,  2  Ves.  &  Beam., 
401;  McDonald  v.  Neilson,  2  Cow.,  139.  If  he  was  interested  he  could  not 
testify  for  his  co-defendant.  3  John.  Ch.,  612.  The  objections  to  Gilbert 
were  that  a  copy  of  the  interrogatories  was  forwarded  to  him  beforehand. 
But  this  does  not  render  him  incompetent  nor  make  his  testimony  inadmissi- 
ble, as  no  comments  accompanied  them;  and  if  they  came  from  the  respond- 
ents, the  latter  neither  dictated  nor  wrote  the  answers,  nor  used  any  influence 
to  shape  them  into  any  particular  form.  The  letter  to  Thompson  also  merely 
requested  him  to  tell  ihe  truth,  without  any  suggestion  as  to  what  tho  writer 
of  it  considered  to  be  the  truth.  The  evidence  of  all  of  them  is  then  properly 
in  the  case. 

§  278,   Under  what  circumstances  mistake  is  a  sufficient  ground  to  avoid  a 

contract. 

The  grounds  set  up  for  relief  on  the  merits  are,  first,  on  account  of  an  im- 
portant mistake  as  to  the  value  of  the  shares  received  in  payment  for  the  farm 
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by  the  complainant;  and  secondly,  on  account  of  fraud,  false  representation 
and  imposition  by  the  respondents  in  making  the  exchange  of  the  shares  for 
the  farm.  In  respect  to  the  first  ground,  I  do  not  think  it  tenable  on  the  facts 
of  the  case  here,  though  it  is  often  a  good  ground  for  interfering  when  well 
supported.  See  cases  in  3  Cow.,  537;  14  Yes.,  288;  2  Yes.  Sen.,  627;  Kosevelt 
v.  Fulton,  2  Cow.,  129;  Daniel  v.  Mitchell,  1  Story,  172.  I  doubt  its  validity 
here,  because,  great  as  was  the  acknowledged  difference  between  the  real  value 
of  the  shares  and  that  supposed  by  the  complainant  when  he  took  them,  being, 
as  some  of  the  witnesses  testify,  from  nothing  to  a  par  value,  yet  he  had 
means  of  avoiding  much  of  the  mistake,  if  there  had  not  been  falsehood  and 
fraud.  He  was  referred  to  the  officers  of  the  company,  and  to  a  personal  ex- 
amination of  the  property  of  the  company,  and  allowed  time  for  the  purpose 
of  full  inquiry,  and  actually  did  consult  the  officers,  as  far  as  he  deemed  it  use- 
ful to  consult  them.  lie  relied  then  rather  on  the  means  pointed  out  and  used 
by  himself  to  get  information  as  to  most  matters  than  on  the  statements  alone 
of  the  parties ;  and  in  such  cases,  generally,  if  a  mistake  as  to  a  material  fact 
occurs  without  any  fraud  or  falsehood  on  the  part  of  the  respondent,  no  relief 
can  be  granted  on  account  of  the  mistake  alone.  Daniel  v.  Mitchell,  1  Story, 
172;  Hough  v.  Richardson,  3  Story,  659;  and  Atwood  v.  Small,  6  Clark  & 
Finn.,  523,  note;  Moffat  v.  "Winslow,  7  Paige,  121.  It  is  true  that  the  facts 
connected  with  his  examination  into  the  matter  tend  strongly  to  sustain  the 
idea  that  the  difference  between  the  real  and  pretended  value  of  the  shares,  in 
the  rash  and  speculating  mania  of  the  times  in  1836,  could  not  then  be  detected 
by  anybody  so  easily  as  now.  Beside  the  times  being  so  "out  of  joint,"  a  mis- 
take in  the  value,  however  great,  could  with  difficulty,  even  after  a  very  full 
scrutiny,  have  become  manifest  to  one  who,  like  the  complainant,  seemed  so  in- 
fatuated and  so  bent  on  cheating  himself.  Under  the  general  delusion  which 
then  prevailed,  and  the  plausible  mode  adopted  by  the  respondents  to  make 
the  complainant  seem  rather  to  go  forward  than  they,  he  acted  on  that  occa- 
sion with  what  seems  now  an  apparent  determination  to  be  duped,  which 
would  almost  justify  placing  him  under  guardianship.  Such  circumstances 
rendered  a  mistake  almost  inevitable.  But  it  is  still  doubtful  whether  it  is 
remediable,  when  the  means  of  judging  were  so  opened  to  him,  if  no  deception 
had  been  practiced  upon  him,  no  concealments,  exaggerations  and  falsehoods, 
which  he  had  not  the  means  to  detect  readily,  nor  the  keenness  to  suspect  or 
expose,  and  hence  became  their  victim. 

§  279.  Courts  of  equity  can  go  move  upon  presumptive  evidence  than  courts 
of  law. 

This  brings  us  to  the  second  ground  for  relief  —  fraud  or  imposition.  In 
order  to  sustain  that,  the  whole  circumstances  of  the  case,  as  well  as  the  pos- 
itive testimony  and  the  character  and  relations  of  the  parties,  arc  all  proper 
subjects  of  consideration.  Courts  of  equity  can  go  more  on  what  is  called 
presumptive  evidence  than  those  of  law.  1  Story,  Eq.  Jur.,  §  190;  Roseveit 
v.  Fulton,  2  Cow.,  129;  Neville  v.  Wilkinson,  1  Bro.  Ch.  C,  543,  546. 

§  280.  Where  a  party  has  been  defrauded  he  is  entitled  to  relief  in  equity, 
unless  there  is  a  plain  and  adequate  remedy  at  law,  or  there  has  been  gross  laches 
an  his  part. 

After  examining  all  the  facts  in  the  general  aspect  and  then  in  detail,  if  the 
conclusion  follows  clearly  that  the  complainant  has  been  overreached,  and 
that  in  some  material  degree,  by  impositions  or  concealments  or  misrepre- 
sentations by  the  respondents,  on  which  he  properly  relied,  he  ought  to  be 

299 


§280.        '  FRAUD. 

relieved.  1  Story,  Eq.  Jur.,  §§  192,  222;  7  Paige,  124;  Colt  t\  Woolaston, 
2  P.  Wins,  154;  "Blain  v.  Agar,  1  Sim.,  37,  45;  S.  C,  2  Sim.,  289;  1  Sch.  & 
Lef.,  429.  Nothing  should  in  that  event  prevent  relief  but  great  and  unex- 
plained delay  in  seeking  it,  or  an  adequate  and  ample  remedy  at  law,  or  a 
condition  of  the  property  in  controversy  which  renders  it  impracticable  for 
the  court  on  any  sound  principle  to  grant  redress. 

The  great  feature  of  the  whole  case  is  that  the  complainant,  in  1S36,  from 
being  a  wealthy  and  prosperous  farmer,  is  stripped  of  the  whole  by  the 
respondents,  through  the  transaction  complained  of.  There  does  not  seem 
to  have  been  in  him  the  imbecility  of  mind  which,  though  not  idiocy,  makes 
bne  liable  to  imposition  and  calls  aloud  for  the  aid  of  a  court  of  equity. 
Story,  Eq.  Jur.,  §§  237,  238;  Willis  v.  Jernegan,  2  Atk.,  251;  Huguenin  v. 
Baseley,  14  Yes.,  273,  290.  Nor  does  he  appear  to  have  been  a  man  rash  in 
character,  or  inexperienced  in  business;  and  the  difficulty  in  the  outset,  under 
these  facts,  is  to  find  any  reason  for  this  catastrophe  except  in  some  fraud 
practiced  upon  him  in  making  the  contract.  'Many  circumstances  in  the 
transaction,  whose  truth  is  admitted,  were  calculated  to  mislead  a  common 
observer,  such  as  the  first  interview  seeming  to  be  accidental  and  not  appar- 
ently sought  by  Daniels  and  Fales;  such  likewise  as  their  referring  him  to 
the  officers  of  the  company  for  full  information,  and  not  hurrying  the  bar- 
gain ;  such  as  the  reluctance  of  Daniels  to  exchange  his  stock  for  the  farm  at 
so  high  a  price;  and  the  respectability  of  tjhe  president  and  treasurer  and  the 
agent  at  Durham,  and  the  geologist  who  certified;  with  the  large  number  of 
persons  employed,  and  the  important  contracts  said  to  be  negotiating,  or 
made,  by  a  company  apparently  authorized  b3'  law  and  duly  organized,  and 
with  so  much  capital  represented  to  have  been  fairly  paid  in. 

But,  amidst  all  this  plausible  exterior,  it  was  a  fact  that  the  person  intro- 
ducing him  to  Daniels  and  Fales  was  a  brother-in-law  of  one  of  them;  and 
that  the  brother  of  that  person  was  an  owner  of  some  of  the  ■stock,  as  is  dis- 
closed since  his  death.  Yet  neither  of  these  circumstances  appears  to  have 
been  known  to  Warner.  That  the  company  was  incorporated  so  as  to  appear 
larger  and  more  imposing  than  it  really  was,  by  including  in  the  charter  sev- 
eral persons  not  original  purchasers  of  the  quarry  nor  owners  of  any  of  its 
stock;  that  it  was  organized,  if  at  all,  by  those  original  purchasers;  and  its 
stock  at  first  appears  to  have  been  entirely  theirs,  rather  than  belonging  to 
others  in  some  considerable  amount  at  that  time.  That  it  thus  converted  the 
apparent  sale  of  the  quarry  for  $53,000  to  others,  merely  into  a  real  sale  to 
themselves  alone, —  at  first  in  a  corporate  capacity,  by  themselves  in  an  indi- 
vidual capacity,  and  in  this  way  they  charged  other  stockholders,  who  should 
afterwards  buy  in,  the  enormous  difference  between  that  sum  and  the  seven 
or  eight  thousand  dollars  only,  which  was  the  original  cost  of  the  whole  and 
the  improvements.  That,  beside  some  of  this  being  not  disclosed  fully  to 
Warner,  so  far  as  any  evidence  is  put  in,  the  president  and  secretary  were  not 
proprietors  of  the  stock  originally,  nor  acquainted  intimately  with  its  con- 
cerns, nor  was  the  agent,  Bates;  and  the  former  had  been  induced  to  officiate 
in  their  stations  under  flattering  assurances  which  all  failed,  and  for  stock 
chiefly  given  to  them  for  services,  and  which  peculiar  situation  of  theirs 
tended  directly  to  mislead  those  confiding  in  their  general  respectability  and 
judgment,  as  members  and  purchasers  of  stock  in  the  ordinary  manner.  That 
instead  of  a  large  amount  of  capital  having  ever  been  paid  in  with  money,  as 
was  represented,  the  treasurer  swears  he  never  received  in  that  way  over  one 
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hundred  dollars ;  and,  from  the  exhibits  in  the  case,  not  over  a  thousand  was 
probably  at  any  time  so  paid ;  an  important  fact,  unknown  to  Warner  for 
aught  which  appears,  and  contrary  to  the  distinct  averments  in  Fales'  answer. 
That  the  original  proprietors  of  the  quarry,  as  members  of  the  company,  or 
creditors  of  it,  were  still  interested  in  all  the  stock,  except  two  hundred  and 
thirty  shares  out  of  two  thousand  of  the  old  emission,  and  two  hundred  and 
forty  out  of  eight  thousand  of  the  new  emission,  instead  of  the  new  owners 
being  numerous,  and  to  a  large  amount,  as  Warner  probably  supposed ;  that 
inquiries  of  officers  who  owned  nothing,  or  only  a  few  shares  given  to  them 
for  their  services,  and  knew  little  about  the  company,  were  not  likely  to  be 
very  useful,  but  rather  to  mislead,  as  their  information  must  have  been  chiefly 
obtained  from  parties  deeply  interested  to  make  sales;  that  the  geologist  who 
reported  on  the  quarry  did  so  before  it  had  been  much  opened  or  worked,  and 
had  been  induced  by  Fales  to  leave  out  the  important  facts  of  there  being 
much  more  granite  in  the  immediate  neighborhood  of  this;  and  that  every 
owner  of  the  stock,  and  especially  the  original  purchasers  of  the  quarry,  among 
whom  was  Fales,  had  a  strong  motive  and  interest,  to  the  extent  in  all  of  near 
$50,000,  in  getting  new  owners  of  shares.  * 

It  is  further  manifest  that  Daniels'  representation  of  a  number  of  persons  in 
Newport  having  bought  into  the  company,  and  which  he  admits  he  made,  and 
which  was  calculated  to  have  much  influence  on  a  purchaser,  was  unfounded. 
It  is  not  supported  by  any  proof;  and  the  statements  by  him  and  Fales,  as  to 
the  company  being  duly  organized,  which  goes  to  the  essence  of  the  validity 
of' the  shares,  and  of  the  purchase  of  the  quarry,  and  is  denied  in  the  bill,  do 
not  appear  to  be  sustained  from  the  records, —  the  evidence  proper  for  that 
purpose,  in  an  issue  like  this,  though  they  are  by  the  oath  of  one  of  its  officers 
who  aided  to  organize  it.  All  this  evidence  on  record,  if  existing,  is  in  posses- 
sion of  the  respondents,  and  is  the  best  and  suitable  evidence  of  such  a  fact. 
Denning  v.  Roome,  6  Wend.,  651,  656;  O wings  v.  Speed,  5  Wheat.,  420.  It  is 
also  the  suitable  evidence  to  prove  not  only  the  organization,  but  the  authority 
to  buy  the  quarry,  and  execute  the  notes,  issue  the  shares,  and  other  material 
proceedings  of  the  corporation.  Rex  v.  Mothersell,  1  Str.,  93.  This,  and  not 
the  incompetency  of  the  owners  of  the  quarry  to  pass  a  title  to  a  corporation, 
if  duly  organized,  and  composed  chiefly  or  only  of  themselves  as  members,  is 
the  ground  on  which  this  part  of  the  case  is  very  defective,  and  leads  to  a 
strong  presumption  that  radical  objections  exist  to  the  regularity  of  the  pro- 
ceedings of  the  company  in  these  important  matters.  It  is  charged  in  the  bill 
that  the  company  was  fictitious,  and  hence  this  point  becomes  material.  But 
I  should  hesitate  to  decide  the  case  on  this  objection  alone,  as  the  error  may 
be  one  that  could  be  removed  by  further  evidence,  and  may  have  happened 
from  an  impression  that  it  was  the  duty  of  the  complainant  to  put  in  the 
record,  or  that  the  oath  of  the  clerk  was  sufficient  evidence  to  show  the  orig- 
inal organization,  and  the  charter  and  acts  done  under  it,  as  may  suffice  under 
different  issues,  and  when  the  question  is  an  incidental  one.  3  Met.,  133;  id., 
2S2;7id.,  592. 

But,  finally,  it  is  manifest,  further,  that  several  misrepresentations  very 
material,  and  calculated  to  mislead  Warner,  were  made  by  both  of  the  respond- 
ents. Thus,  the  statements  which  are  admitted  to  have  been  made  by  both 
Daniels  and  Fales  of  the  successful  operations  then  going  on,  viz.,  on  the  19th 
of  November,  1836,  under  the  agent,  Bates,  and  of  the  valuable  contract  which 
bad  been  made,  and  was  fulfilling  at  Portsmouth,  and  which  were  calculated 
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to  be  very  influential  with  Warner  or  any  other  purchaser,  and  to  be  much  re- 
lied on  by  them,  as  it  was  testing  by  experiment  what  was  before  theoretical 
as  to  the  goodness  and  value  of  the  quarry,  were  utterly  unfounded,  and 
known  to  be  so  to  Fales,  if  not  to  Daniels.  These  were  assurances  not  only 
relied  on  probably,  but  were  material,  distinct,  not  vague,  and  such  as  were 
proper  to  be  relied  on.  Trower  i>.  Newcome,  3  Mer.,  704;  Scott  v.  Hanson,  1 
Sim.,  13.  They  were  the  most  important  representations,  next  to  the  legal 
existence  or  continuance  of  the  company  itself,  which  could  be  made;  and  by 
Fales'  own  letter  of  October  5,  to  the  agent  at  Durham,  as  well  as  by  the 
agent's  testimony,  they  were,  not  only  then,  on  the  19th  of  November,  known 
to  be  false  by  Fales,  but  Fales,  as  early  as  the  5th  of  October,  urged  the 
agent  to  keep  the  truth  concealed  from  the  public  lest  it  might  injure  the 
value  of  the  property.  On  this  account  Warner  had  not  the  means  of  detect- 
ing the  groundlessness  of  those  misrepresentations.  The  agent  left  Durham 
entirely,  about  the  1st  of  November,  and  went  to  New  York  for  the  company; 
and  he  left  their  employment  the  last  of  November.  Daniels  joined  with 
Fales,  or  was  principal  in  all  these  last  unfounded  assertions,  calculating  to 
deceive  Warner  in  most  important  particulars.  He  had  opportunities  to  know, 
and  must  be  presumed  to  know,  if  this  be  necessary  to  charge  him,  that  some 
of  them  were  entirely  groundless,  and  especially  that  one  made  by  him  alone, 
concerning  a  large  number  of  persons  at  Newport  having  bought  into  the 
company. 

§  281.  Representations  false  by  mistake  vitiate  a  contract  as  fully  as  if  false 
by  design. 

These,  then,  vitiate  the  transaction  as  representations  untrue,  on  material 
points;  and,  if  untrue  by  mistake,  still  vitiating  as  much  by  such  a  mistake  in 
material  matters  as  if  there  was  a  fraudulent  design.  Daniel  v.  Mitchell,  1 
Story,  172.  So  it  is  the  better  opinion,  that  whether  Daniels  himself  knew 
these  accounts  to  be  false  or  not,  is  immaterial,  if  they  were  false  and  influen- 
tial. 1  Story's  £q.  Jur.,  §  193;  Ainsliev.  Medlycott,  9  Ves.,  13,  21;  Graves  v. 
White,  Freem.,  57;  Pearson  v.  Morgan,  2  Bro.  Ch.  C,  388;  Shackleford  v.  Had- 
ley,  1  A.  K.  Marsh.,  500.  So  if  Daniels  himself  had  not  made  some  of  these 
false  representations,  but  was  present  when  Fales  made  them,  and  was  bene- 
fited by  them,  it  vitiates  the  transaction.  McMeekin  v.  Edmonds,  1  Hill's  Ch. 
R.,  288,  293 ;  1  Grant's  Ch.,  267.  He  adopts  the  contract,  and  these  were  a 
part  of  it  —  some  of  the  res  gestae.  He  cannot  take  part  and  repudiate  part, 
when  the  other  contractor  acts  on  the  whole.  The  Portsmouth  contract  with 
the  government,  which  Daniels  admits  he  stated  to  Warner,  in  exhibiting  the 
extent  of  their  business  and  prospects,  on  November  19,  had  also  been 
obliged  to  be  abandoned  or  transferred,  at  a  loss  of  $500,  as  early  as 
October,  from  the  unfitness  of  the  stone  to  fulfill  it.  But  this  last  fact  seems 
to  have  been  entirely  concealed  or  suppressed;  and  suppressio  veri  is  as  bad  as 
suggest  to  falsi;  and  it  here  related  to  a  particular  highly  important  in  respect 
to  the  prospective  value  of  the  shares  and  the  quarry.  It  was  a  fact,  likewise, 
more  within  his  own  knowledge,  and  which  it  was  his  duty  to  disclose.  Story 
on  Eq.  Jur.,  §§  147  and  197;  2  Kent's  C,  484. 

The  agent  employed,  Colonel  Bates,  whose  character  is  admitted  to  have 
been  high,  and  to  commend  any  business  in  which  he  was  engaged,  was  spoken 
of  to  Warner,  and  his  high  salary  as  an  evidence  of  the  extent  of  their  busi- 
ness ;  but  the  important  facts  were  suppressed,  not  only  that  he  had  reported 
against  the  goodness  of  the  quarry,  but  their  inability,  on  that  account,  to  f  ui- 
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fill  the  Portsmouth  contract,  and  their  failure  to  supply  him  his  own  salary  or 
with  means  for  working  the  quarry  further.  So  Dr.  Jackson's  report  was 
printed  and  distributed,  and  a  copy  delivered  to  Warner;  but  the  fact  con- 
cealed that  Fales  had  requested  him  to  strike  out  what  was  said  of  other 
granite  quarries  near.  These  were  extensive,  and  that  fact,  if  known,  would 
of  course  tend  to  diminish  the  value  of  theirs.  It  is  difficult,  also,  to  see  why 
Daniels  should  be  so  anxious  to  sell  more  of  his  stock  to  Whiting  as  well  as 
pay  Warner  only  in  this  stock,  if,  as  he  represented,  it  tvas  at  par  value  in 
Boston;  if  the  quarry  was  likely  to  yield  a  dividend,  in- the  spring,  of  seven 
per  cent. ;  if  it  was  the  best  stock  in  the  market,  or  if  it  was  worth  dollar  for 
dollar; — all  of  which  considerations  he  urged  on  Whiting  in  November,  1836, 
when  Warner  was  present.  His  declarations  about  a  week  after,  in  trying 
to  sell  a  note  to  Whiting,  against  the  company,  were  of  a  like  character,  and 
hardly  to  be  explained  on  any  honest  hypothesis.  For  he  averred  that  the 
company  "  would  cash  a  demand  against  them  at  any  time ; "  when,  if  true, 
why  was  he  so  anxious  to  sell  the  note?  And  why  had  Bates,  the  agent,  been 
obliged  to  stop  work  in  part  for  want  of  funds?  And  why  had  not  the  $500 
been  paid  for  the  loss  on  the  Portsmouth  contract?  And  why  had  not  the 
numerous  other  debts,  and  especially  the  original  mortgage,  been  paid  ?  And,  if 
true,  how  were  the  means  obtained  when  only  from  $100,  or  $1,000  to  the  ut- 
most, had  ever  been  paid  in  by  the  stockholders?  This  last  talk  with  Whiting 
is  competent  evidence  (Bradley  v.  Chase,  22  Maine,  511),  being  on  a  subject  of 
a  kindred  character  near  the  time  of  the  transaction  in  question,  and  illustrat- 
ing his  intention.  Wood  v.  United  States,  16  Pet.,  342,  360;  14  id.,  430;  1 
Starkie  on  Ev.,  64;  2  id.,  220;  1  Phillips  on  Ev.,  179,  Cow.  ed.;  2  id.,  452,  463; 
4  Bos.  &  Pull.,  92;  7  Bingham,  543. 

The  entire  worthlessness  of  the  shares  soon  became  apparent  to  those  offi- 
cers who  had  been  duped,  as  well  as  to  several  others.  The  whole  estate,  in- 
cluding the  quarry,  which  had  been  mortgaged,  was  foreclosed,  and  went 
merely  to  pay  the  balance  of  the  small  amount  of  the  original  purchase  money. 
The  tools,  stone,  etc.,  remaining,  were  attached  to  secure  other  debts;  and  the 
original  purchasers  of  the  quarry,  having  most  of  the  stock  of  their  corpora- 
tion left  on  their  own  hands,  became  bankrupts  like  Fales.  Instead  of  $40,000 
having  been  paid  in  on  the  shares,  as  Daniels  alleges,  the  only  receipts  in 
money  satisfactorily  proved,  were  only  from  a  hundred  to  a  thousand  dollars, 
but  a  drop  in  the  bucket  to  their  expenses;  and  the  company  thus,  for  aught 
which  appears,  ceased  to  have  legal  existence,  or  credit,  or  property,  and  ex- 
ploded, as  one  of  the  worst  among  the  thousand  bubbles  in  the  speculating 
mania  of  that  period. 

§  282.  Failure  of  consideration,  when  sufficient  to  rescind  a  contract. 

Often  an  entire  failure  of  consideration  in  the  receipt  of  what  is  mere  moon- 
shine is  sufficient  to  rescind  a  contract.  Terry  v.  Breck,  1  Grant,  Ch.,  367; 
Chesterfield  v.  Jansen,  2  Ves.  Sen.,  155;  Dyer  v.  Rich,  1  Met.,  180,  192.  It 
shocks  the  conscience  on  the  face  of  the  transaction,  and  is  sometimes  plenary 
evidence  of  fraud.  But  mere  inadequacy  of  consideration  may  honestly  occur, 
and  often  raises  no  certain  presumption  of  deceit  (1  Story,  Eq.  Jur.,  g§  244, 
245,  246) ;  as  the  difference  may  be  small,  or,  if  large,  occurring  from  other 
causes  than  fraud ;  and  more  especially  is  this  the  case  in  speculating  times 
like  those  of  1836.  Blachford  v.  Christian,  1  Knapp,  P.  C,  73,  77;  1  Brown, 
Ch.  C.  App.,  558,  560.  It  is  not,  per  sey  fraud.  Griffith  v.  Spratley,  1  Cox, 
383;  Low  v.  Barchard,  8  Ves.,  133;  3  Ves.  &  B.,  180.     To  charge  such  a  loss 
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on  an  innocent  purchaser  of  its  shares,  rather  than  on  its  projectors  and  early 
owners,  would  seem  inequitable  if  the  contract  had  not  been  carried  into  effect ; 
but  even  after  that,  if  it  turns  out  to  have  been  carried  into  effect  by  fraudulent 
representations  and  falsehoods,  on  points  very  material  (Smith  v.  Richards,  13 
Pet.,  26,  37;  §§  267-76,  supra),  it  would  be  derogatory  to  courts  of  equity  and 
justice,  if  they  could  not  and  did  not  lend  relief.  Attwood  v.  Small,  6  Clark 
&  Finn.,  232;  2  Eidg.  P.  Ca.,  397;  Jackson  v.  Ashton,  11  Pet,  229;  Osgood 
v.  Franklin,  2  John.  Ch.  E.,  1,  23;  White  v.  Damon,  7  Yes.,  30;  18  id.,  335. 

The  points  here,  where  misrepresentation  occurred,  were  manifestly  material, 
as  they  should  be,  to'present  a  ground  for  our  interference.  Phillips  v.  Duke 
of  Bucks,  1  Vera.,  227.  Nor  is  this  a  case  of  clear  and  sufficient  redress  at 
law.  The  aid  of  a  court  of  chancery  was  indispensable  to  obtain  the  discov- 
ery of  most  of  the  important  facts  in  the  case;  and  hence  an  application  for 
relief  here  can  well  be  sustained  on  and  in  connection  with  that  discovery, 
notwithstanding  the  sixteenth  section  of  the  judiciary  act  of  the  United 
States,  requiring  us  to  refuse  aid  in  chancery  when  it  can  be  obtained  as  fully 
at  law. 

I  do  not  find  it  necessary  to  consider  several  other  matters,  pressed  at  the 
hearing,  or  if  not  pressed,  disclosed  in  the  pleadings  and  evidence.  These 
to  wThich  I  have  referred  rest  on  facts  admitted,  or  pearly  proved  for  the 
complainant,  and  not  disproved  on  the  part  of  the  respondents  by  proper  evi- 
dence. These  also  give  the  case  a  direction  that  seeijas  to  accord  with  the 
broad  face  of  the  whole  transaction.  They  will  work  no  injustice  to  any  one, 
as  the  result  will  be  merely  to  place  the  parties  in  statu  quo,  as  they  stood  be- 
fore November  19,  A.  D.  1836. 

§  283.  Lapse  of  time,  unexplained,  sho?*t  of  the  statute  of  limitations,  may 
he  a  bar  to  the  rescission  of  a  contract;  if  there  is  fraud,  or  the  delay  is  ac- 
counted for,  it  is  no  bar. 

The  only  remaining  objection  is  the  length  of  time  that  has  since  elapsed. 
But  it  appears  that  steps  have  been  taken  to  obtain  this  relief,  since  1840. 
That  the  complainant  was  induced  to  believe  for  some  years  that  the  revul- 
sions in  the  times  were  the  cause  of  the  works  not  going  on;  that  till  about 
1840  he  was  not  aware  he  possessed  a  remedy  in  chancery;  and  that  the  shares 
and  the  farm  have  not  been  affected  by  the  delay  since,  so  as  to  render  a  re- 
scinding of  the  contract  either  impracticable  or  inconvenient.  The  value  of 
neither  appears  to  have  materially  changed  since,  which,  when  happening, 
sometimes  constitutes  an  objection.  5  Mason,  244;  8  Cranch,  471;  8  Clark  & 
Finn.,  650.  Length  of  time,  unexplained,  may  sometimes  be  a  bar  short  of  the 
statute  of  limitations ;  but  if  fraud  exists,  or  the  delay  is  accounted  for,  it  is 
no  bar.  See  2  Scho.  &  Lefr.,  629;  17  Yes.,  99;  7  Johns.  Ch.  K.?  90;  Angell 
on  Limitations;  Hough  v.  Eichardson,  before  referred  to,  and  Vigers  v.  Pike, 
8  Clark  &  Finn.,  562;  Sanborn  v.  Stetson,  2  Story,  481-488;  1  Howard,  192. 
So  it  will  not  be  a  bar  by  analogy  to  the  statute,  as  to  length  of  time,  if  such 
a  course  would  work  injustice.  1  Story,  Eq.  Jur.,  §  64a/  1  John.  Ch.  E.,  316; 
2  Ves.  Jun.,  571;  1  Atk,  493;  10  Yes.,  466,  467;  12  id.,  266,  374;  1  id.,  374; 
14  id.,  91;  Cooper,  Ch.  C,  204;  20  John.  E.,  58,  etc. 

§  284.  Rule  as  to  rescission  tvhere  the  property  cannot  be  restored. 

If  either  party  cannot  restore  the  property  in  good  condition,  that  may  be 
a  good  ground  for  not  rescinding;  but,  at  the  same  time,  damages  can  be 
and  should  be  given  instead  of  rescinding,  if  necessa^  to  enforce  wThat  is  just, 
and  the  case  is  properly  in  chancery.    Thus,  if  the  inability  to  restore  hap- 
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pens  by  the  course  of  the  complainant,  it  should  not  prejudice  him  in  getting 
some  kind  of  relief,  if  he  was  riot  then  aware  of  the  fraud.  3  Littell,  305. 
But  if  damages  alone  are  sought,  and  alone  can  be  given,  and  the  fraud  re- 
lated to  personal  property,  the  relief  is  usually  at  law.  Russell  v.  Clark,  7 
Cranch,  84.  Though  some  cases  hold  other vvise,  even  there.  Evans  v.  Bick- 
nell,  G  Ves.,  182;  Bacon  v.  Bronson,  7  John.  Ch.  R,  194,  201;  1  Story,  Eq. 
Jur.,  §  184,  etc.  But  it  could  not  be  held  otherwise  in  the  United  States  courts, 
under  the  clause  in  the  judiciary  act  before  referred  to,  if  the  remedy  at  law 
be  complete,  since  then,  it  is  provided,  resort  shall  be  had  to  law,  rather  than 
equity. 

§  285.  Jurisdiction  of  a  court  ff  equity  in  case  of  fraud. 

In  cases  of  fraud  in  the  sale  of  real  estate,  as  here,  when  a  court  of  equity 
can  set  aside  the  sale,  and  a  court  of  law  cannot,  the  jurisdiction  of  the 
former  is  usually  held  to  be  clear.  1  Bibb,  Pr.,  244;  1  Story,  Eq.  Jur.,  §  184 
et  seq.;  2  id.,  §§  798,  799  et  seq.;  Hepburn  v.  Dunlop,  1  Wheat.,  197.  So 
the  jurisdiction  in  equity  is  clear,  where  a  discovery  is  sought  as  here.  Gaines 
v.  Chew,  2  How.,  619.  In  relation  to  the  sale  in  this  case,  then,  let  it  be  re- 
scinded, and  the  shares  conveyed  by  Warner  to  Daniels,  and  the  farm  by  Dan- 
iels to  Warner,  and  the  master  be  appointed  to  report  the  amount  of  rents 
and  waste  (after  deducting  permanent  improvements)  that,  in  the  meantime, 
should  be  allowed  to  Warner  by  Daniels.  1  Bibb,  244;  Daniel  v.  Mitchell,  1 
Story,  172,  179. 

It  appears,  1  think,  from  tho  printed  case,  that  when  it  was  made  up,  Dan- 
iels still  owned,  and  was  in  a  situation  to  reconvey  the  farm,  and  that  Warner, 
though  the  shares  stood  in  his  son's  name  as  owner,  still  probably  could  con- 
trol and  reconvey  them.  Should  such  still  be  the  case,  it  can  be  closed  as  just 
directed,  without  any  complexity  or  resort  to  any  estimate  of  damages,  on  the 
master's  reporting.  But  if  the  condition  of  either  party  should  be  materially 
altered  in  this  respect,  it  will  be  proper  to  provide  for  it,  if  tho  power  and 
right  to  do  so  exist  in  this  court.  Some  cases  hold  that  if  either  party,  pend- 
ing the  proceedings,  sells  the  property,  so  that  he  cannot  reconvey,  damages 
alone  should  be  given,  though  not  in  other  cases.  Todd  v.  Gee,  17  Ves.,  273; 
Denton  v.  Stewart,  1  Cox,  258.  But  some  authorities  hold  that,  in  all  cases, 
where  the  jurisdiction  in  equity  has  once  attached  clearly  to  the  case,  damages 
alone  may  be  given,  whenover  reasonable,  and  may  be  estimated,  either  by  a 
master  in  chancery  or  on  an  issue  quantum  damnijicatus  to  a  jury.  See  cases 
cited  in  2  Story,  Eq.  Jur.,  §§  794-799;  9  Cranch,  493;  1  P.  Wms.,  570;  4  Ves., 
497;  3  Atk.,  512. 

§  286.  The  rule  in  rescinding  a  contract  is  to  go  as  far  as  you  can  in  specie 
and  give  damages  for  the  residue. 

If,  contrary  to  expectation,  then,  neither  the  land  nor  tho  shares  can  be  re- 
conveyed,  the  master  can  hereafter  examine  and  report  the  damages  done  to 
Warner  by  the  misrepresentations  of  Daniels  and  Fales,  and  a  decree  be  entered 
against  them  for  tho  amount.     If  the  farm  can  be  reconveyed,  and  not  th 
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shares,  the  former  can  be  done,  and  the  net  income  ascertained  and  paid  as 
before  directed, —  the  value  of  the  shares,  if  anything,  in  December,  1836,  and 
interest  since  being  reported  by  a  master,  and  deducted  therefrom.  In  rescind- 
ing a  contract,  it  seems  reasonable  to  adopt  a  rule  like  that  in  enforcing  a 
specific  performance,  which  is,  to  go  as  far  as  you  can,  pro  tan  to,  and  give  pro- 
portionate damages  for  the  residue.  2  Story,  Eq.  Jur.,  §  779;  1  McLean,  (52; 
McKay  v.  Carrington,  1  Fonb.  Eq.,  B.  I,  ch.  1,  §  8;  1  Wheat.,  197;  Porter  v. 
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Rogers,  1  Yes.'  &  B.,  351.  Should  the  facts,  therefore,  require  more  than  what 
has  first  been  proposed  by  mutual  reconveyances,  I  am  prepared  to  go  further 
according  to  what  seems  to  me  to  b3  sound  principle,  sustained  by  several  prece- 
dents, in  addition  to  what  has  already  been  cited. 

The  parties  in  this  case  come  here  for  discovery  and  relief,  and  have  ob- 
tained the  former,  when  it  could  not  be  had  in  a  court  of  law;  and  in  order  to 
make  the  redress  perfect,  if  third  persons  have  since  become  interested  in  the 
property,  so  that  the  fraudulent  sale  cannot  be  set  aside,  and  a  reconveyance 
made  of  the  whole,  the  relief  for  damages  becomes  necessary  and  proper,  either 
in  part  or  in  full.  A  court  of  equity  may  relieve  as  to  part  of  land  or  contract, 
if  the  fraud  does  not  reach  the  whole*  It  will  go  to  the  extent  of  the  injury. 
Dunlap  -y/Stetson,  4  Mason,  349,  364.  Thus  in  Pratt  v.  Law,  9  Cranch,  494, 
in  a  bill  in  equity,  where  a  contract  has  been  partly  performed,  and  the  rest, 
that  is,  other  lots,  cannot  be  conveyed  specifically,  because  sold,  etc.,  the  court 
can  make  an  issue  quantum  damnificatuS)  and  decree  the'  amount,  or,  without 
it,  make  the  party  pay  the  ratio  of  the  price  given  for  all,  which  the  deficiency 
of  lots  bears  to  all.  So  in  Woodcock  v.  JJennet,  i  Cow.,  711,  in  a  prayer  for  a 
specific  performance,  it  was  held  that  the  court  may  refer  it  to  a  master  to  as- 
sess the  damages,  and  not  dismiss  the  bill,  because  they  cannot  enforce  a  specific 
performance,  the  land  having  been  conveyed  away.  1  Fonb.  Eq.,  38,  in  y,  and 
1C5,  in  b;  3  Atk.,  512-517;  1  P.  Wms.,  570;  Cobb  v.  Waterville,  2  id.,  304; 
Denton  v.  Stewart,  1  Cox,  258;  Greenaway  v.  Adams,  12  Ves.,  401. 

The  bill  then  must  be  dismissed  as  to  E.  Fales  and  Scott,  and  a  final  decree 
entered  against  Joseph  Fales  and  Daniels,  on  the  principles  above  set  out,  and 
with  costs. 

LINCOLN  *  CLAFLIN. 

(7  Wallace,  13&-139.    1868.) 

Error  to  XL  S.  Circuit  Court,  Northern  District  of  Illinois. 

Statement  of  Facts. —  In  this  case  the  plaintiffs  alleged  a  conspiracy  on  the 
part  of  Mileham  and  Lincoln  to  obtain  possession  of  plaintiffs'  goods;  that 
through  the  fraudulent  representatives  of  Mileham  he  did  obtain  possession  of 
certain  goods,  which  Lincoln  sold  at  auction,  below  cost  price,  and  appropriated 
the  proceeds. 

§  287*  How  bills  of  exceptions  should  be  made  up. 

Opinion  by  Mr.  Justice  Field. 

The  bill  of  exceptions  in  this  case  is  made  up  without  any  regard  to  the  rules 
in  accordance  with  which  such  bills  should  be  framed.  It  is  little  else  than  at 
transcript  of  the  evidence,  oral  and  documentary,  given  at  the  trial,  and  cov- 
ers ninety-six  printed  pages  of  the  record,  when  the  exceptions  could  have 
been  presented  with  greater  clearness  and  precision  in  any  five  of  them.  In 
its  preparation  counsel  seem  to  have  forgotten  that  this  court  does  not  pass, 
in  actions  at  law,  upon  the  credibility  or  sufficiency  of  testimony;  that  these 
are  matters  which  are  left  to  the  jury,  and  for  any  errors  in  its  action  the 
remedy  must  be  sought  in  the  court  below  by  a  motion  for  a  new  trial.  A  bill 
of  exceptions  should  only  present  the  rulings  of  the  court  upon  some  matter 
of  law  —  as  upon  the  admission  or  exclusion  of  evidence — and  should  contain 
only  so  much  of  the  testimony,  or  such  a  statement  of  the  proofs  made  or 
offered,  as  may  be  necessary  to  explain  the  bearing  of  the  rulings  upon  the  issues 
involved.  If  the  facts  upon  which  the  rulings  were  made  are  admitted,  the 
bill  should  state  them  briefly,  as  the  result  of  the  testimony ;  if  the  facts  are 
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disputed,  it  will  be  sufficient  if  the  bill  allege  that  testimony  was  produced 
tending  to  prove  them.  If  a  defect  in  the  proofs  is  the  ground  of  the  except 
tion,  such  defect  should  be  mentioned  without  a  detail  of  the  testimony.  In- 
deed, it  can  seldom  be  necessary  for  the  just  determination  of  any  question 
raised  at  the  trial  to  set  forth  the  entire  evidence  given;  and  the  practice  in 
some  districts — quite  common  of  late — of  sending  up  to  this  court  bills 
made  up  in  this  way  —  filled  with  superfluous  and  irrelevant  matter —  must  be 
condemned.  It  only  serves  to  throw  increased  labor  upon  us,  and  unneces- 
sary expense  upon  parties.  If  counsel  will  not  h$ed  the  admonitions  upon 
this  subject,  so  frequently  expressed  by  us,  the  judges  of  the  courts  below,  to 
whom  the  bills  are  presented,  should  withhold  their  signatures  until  the  bills 
are  prepared  in  proper  form,  freed  from  all  matter  not  essential  to  explain  and 
point  the  exceptions. 

The  action  in  this  case  is  brought  to  recover  damages  against  the  defendants 
for  fraudulently  obtaining*  the  property  of  the  plaintiffs.  It  differs  materi- 
ally from  that  of  Adler  v.  Fenton,  reported  in  24th  Howard,  which  is  cited 
to  show  that  the  declaration  discloses  no  cause  of  action.  In  that  case  certain 
creditors,  whose  demand  was  not  due  at  the  time,  brought  an  action  against 
their  debtors  and  others  for  an  alleged  conspiracy  to  dispose  of  the  property 
of  the  debtors,  so  as  to  hinder  and  defeat  the  creditors  in  the  collection  of 
their  demand ;  and  this  court  held  that  the  action  would  not  lie.  The  decision 
proceeded  upon  the  ground  that  creditors  at  large  have  no  such  legal  interest 
in  the  property  of  their  debtors  as  to  enable  them  to  interfere  with  any  dis- 
position of  it  before  the  maturity  of  their  demands.  The  creditors  in  that 
case  possessed  no  lien  upon  or  interest  in  the  property  of  their  debtors  to  im- 
pair or  clog  in  any  res|>ect  the  right  of  the  latter  to  make  any  use  or  dispo- 
sition of  it  they  saw  proper.  The  exercise  of  that  right,  whatever  the  motive* 
violated  no  existing  right  of  the  creditors,  and  consequently  furnished  them 
no  ground  of  action. 

§  288.  Subsequent  participation  in  a  fraud  and  its  fruits  by  a  co-defendant  is 
as  effectual  to  charge  him  as  preconcert  and  combination  for  its  execution. 

The  case  at  bar  is  not  brought  upon  the  allegation  that  the  defendants  have 
fraudulently  disposed  of  their  own  property,  but  that  they  have  fraudulently 
obtained  possession  of  the  property  of  the  plaintiffs.  It  proceeds  upon  the 
theory  that  the  title  to  the  goods  never  passed  to  the  defendants,  but  remained 
in  the  plaintiffs,  from  whom  they  were  obtained  by  false  and  fraudulent 
representations. 

That  such  representations  were  made  by  the  defendant  Mileham,  and  that 
by  means  of  them  the  goods  were  obtained,  was  not  seriously  disputed  at  the 
trial.  The  principal  controversy  turned  upon  the  connection  of  the  defendant 
Lincoln  with  the  fraudulent  acts  of  Mileham.  The  declaration  alleges  that 
the  fraud  was  a  matter  of  prearrangement  between  them,  and  their  counsel 
insisted  that  proof  of  such  prearrangement  was  essential  to  a  recovery  against 
Lincoln,  but  the  court  held  that  it  was  sufficient  to  show  that  he  subsequently, 
with  knowledge  of  the  fraud,  became  a  party  to  it;  that  subsequent  participa- 
tion in  the  fraud  and  its  fruits  was  as  effective  to  charge  him,  as  preconcert 
and  combination  for  its  execution.  In  thus  holding  we  perceive  no  error. 
The  character  of  the  transaction  was  not  changed,  whether  Lincoln  was  an 
original  party  in  its  inception,  or  became  a  party  subsequently;  nor  was  the 
damage  resulting  to  the  plaintiffs  affected  by  the  precise  day  at  which  he 
became  a  co-conspirator  with  Mileham.    If,  knowing  the  fraud  contrived,  he 
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aided  in  its  execution,  and  shared  its  proceeds,  he  was  chargable  with  all  its 
consequences,  and  could  be  treated  and  pursued  as  an  original  party.  Every 
act  of  each  in  furtherance  of  the  common  design  was  in  contemplation  of  law 
the  act  of  both. 

§  289.  When  fraud  in  the  purchase  or  sale  of  property  is  in  issue,  evidence 
of  other  frauds  of  like  character,  committed  by  t/ie  same  parties  at  or  near  tlie 
same  time,  is  admissible. 

On  the  trial  declarations  of  the  defendants  were  received,  which  related 
not  merely  to  the  transaction  which  is  the  subject  of  inquiry  in  this  action, 
but  to  similar  contemporaneous  transactions  with  other  parties.  The  evidence 
was  not  incompetent  or  irrelevant,  as  contended  t>y  counsel.  Where  fraud  in 
the  purchase  or  sale  of  property  is  in  issue,  evidence  of  other  frauds  of  like 
character,  committed  by  the  same  parties  at  or  near  the  same  time,  is  admifr- 
sible.  Its  admissibility  is  placed  on  the  ground  that  where  transactions  of  a 
similar  character,  executed  by  the  same  parties,  are  closely  connected  in  time, 
the  inference  is  reasonable  that  they  proceed  from  the  same  motive.  The 
principle  is  asserted  in  Gary  v.  Hotailing,  1  Hill,  317,  and  is  sustained  by 
numerous  authorities.  The  case  of  fraud,  as  there  stated,  is  among  the  few 
exceptions  to  the  general  rule  that  other  offenses  of  the  accused  are  not  rele- 
vant to  establish  the  main  charge.  See,  also,  Hall  v.  Naylor,  18  N.  Y.,  5S8; 
Castle  v.  Bullard,  23  How.,  172. 

§  290.  If  two  persons  are  engaged  in  the  furtherance  of  a  common  design  to 
defraud  others,  the  declaration  of  one  of  them  is  evidence  against  the  other 
though  made  in  that  other's  absence. 

The  declarations  of  each  defendant,  relating  to  the  transaction  under  con- 
sideration, were  evidence  against  the  other,  though  made  in  the  latter's  ab- 
sence, if  the  two  were  engaged  at  the  time  in  the  furtherance  of  a  common 
design  to  defraud  the  plaintiffs.  The  court  placed  their  admissibility  on  that 
ground,  and  instructed  the  jury  that  if  they  were  made  after  the  consumma- 
tion of  the  enterprise  they  should  not  be  regarded. 

§  291.  In  cases  of  tort  interest  allowed  only  in  the  discretion  of  the  jury,  not 
as  a  matter  of  law. 

It  is  possible  that  the  court  erred  in  its  charge  upon  the  subject  of  damages 
in  directing  the  jury  to  add  interest  to  the  value  of  the  goods.  Interest  is  not 
allowable  as  a  matter  of  law,  except  in  cases  of  contract,  or  the  unlawful  de- 
tention of  money.  In  cases  of  tort  its  allowance  as  damages  rests  in  the  dis- 
cretion of  the  jury. 

§  292.  A  general  exception  to  a  charge  embracing  several  distinct  proposi- 
tions will  not  avail  if  any  one  of  them  is  correct. 

But  the  error,  if  it  bo  one,  cannot  be  taken  advantage  of  by  the  defendants, 
for  they  took  no  exception  to  the  charge  on  that  ground.  The  charge  is  in- 
serted at  length  in  the  bill,  contrary  to  the  proper  practice,  as  repeatedly 
stated  in  our  decisions,  and  contrary  to  an  express  rule  of  this  court.  It  em- 
braces several  distinct  propositions,  and  a  general  exception  in  such  case  can- 
not avail  the  party  if  any  one  of  them  is  correct. 

Judgment  affirmed. 

DOGGETT  v.  EMERSON. 
(Circuit  Court  for  Maine :  8  Story,  700-741.    1845.) 

Statement  op  Facts. — The  defendants  in  this  suit  purchased  from  the  state 
of  Maine  a  township  of  land,  containing,  clear  of  reserved  lands  and  lands 
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covered  with  water,  something  over  nineteen  thousand  acres.  They  entered 
into  an  obligation  with  Williams,  by  which  they  bound  themselves  to  procure 
a  conveyance  to  be  made  to  him,  or  his  assigns,  of  said  lands  on  being  paid 
$6.50  per  acre,  and  furnished  him  with  certificates  of  various  persons  of  the 
quality  and  quantity  of  timber  on  said  land.  Williams  sold  one-eighth  of  the 
township  to  Doggett,  the  plaintiff  in  this  suit,  and  made  to  him  various  rep- 
resentations of  the  quality  and  quantity  of  the  timber  which  were  untrue,  and 
stating  the  quantity  of  the  land  iu  the  township  to  be  twenty-two  thousand 
acres  instead  of  nineteen  thousand  acres.  This^ale  was  ratified  by  Williams' 
principals,  the  defendants  in  this  suit.  This  bill  was  filed  to  set  aside  the  sale 
on  the  ground  of  fraud  and  misrepresentation.  Further  facts  appear  an  the 
opinion  of  the  court. 

Opinion  by  Story,  J. 

This  is  one  of  that  unfortunate  class  of  cases  which  grew  out  of  the  mar- 
velous spirit  of  speculation  in  timber  lands  which  a  few  years  ago  pervaded 
the  whole  state  of  Maine  and  spread  such  wide  ruin  and  disaster  in  many 
directions,  and  produced  a  most  sad  spectacle  of  delusion  and  moral  infirmity. 
The  cause  has  been  argued  at  great  length  and  with  great  ability.  I  shall 
not  pretend  to  go  over  the  complicated  facts  presented  in  the  printed  record; 
but  shall  principally  advert  to  those  questions  which,  in  my  judgment,  involve 
the  substantial  merits  of  the  case,  and  to  those  conclusions  of  facts,  which  I 
have  drawn  from  a  full  survey  of  the  evidence,  in  their  application  to  those 
questions.  The  material  questions  appear  to  me  to  bo  these:  In  the  first 
place,  was  the  plaintiff,  Doggett,  induced  to  make  the  purchase  by  any  gross 
misrepresentations  or  mistakes,  on  the  part  of  Williams,  as  to  the  quality  of 
the  land  in  the  township  or  the  amount  and  quality  of  the  timber  thereon? 
In  the  next  place,  was  Williams  the  agent  of  Emerson  and  the  other  co-defend- 
ants in  the  negotiation  and  sale  to  the  plaintiff?  In  the  next  place,  do  the 
lapse  of  time  and  the  intervening  circumstances  interpose  any  bar  to  the  pres- 
ent bill,  supposing  the  other  questions  to  be  decided  favorably  to  the  plaintiff? 

§  293,  Where  a  purchaser  buys  on  the  faith  of  a  false  representation  by  the 
seller  touching  the  essence  of  the  contract^  the  sale  will  be  set  aside  in  equity 
whether  the  false  representation  were  the  result  of  fraud  or  mistake. 

Upon  the  first  question  it  does  not  appear  to  me  that  there  is  any  reason- 
able ground  to  doubt  that  the  purchase  of  the  plaintiff  was  made  upon  an 
entire  credit  given  to  the  representations  of  Williams  of  the  quantjty  and 
quality  of  the  timber  on  the  township.  The  plaintiff  resided  in  Boston,  and, 
confessedly,  had  no  knowledge  of  timber  lands,  and  had  nevdr  seen  the  town- 
ship. He  must,  therefore,  have  placed  implicit  reliance  upon  the  statements 
of  Williams.  Now  it  is  quite  immaterial,  in  a  case  of  this  sort,  whether 
Williams  was  himself  at  once  the  deceiver  and  the  deceived.  The  question  is 
not  whether  he  acted  basely  and  falsely;  but  whether  the  plaintiff  purchased 
upon  the  faith  of  the  truth  of  his  representations.  If  the  plaintiff  did  so 
purchase,  then  upon  the  settled  principles  of  courts  of  equity,  the  bargain 
ought  to  be  set  aside  as  founded  upon  gross  misrepresentation  and  gross  mis- 
take, going  to  its  very  essence  and  objects.  The  whole  doctrine  turns  upon 
this:  that  he  who  misleads  the  confidence  of  another  by  false  statements  in  the 
substance  of  a  purchase  shall  be  the  sufferer,  and  not  his  victim.  I  had  oc- 
casion to  consider  this  subject  somewhat  at  large  in  the  case  of  Daniel  v. 
Mitchell,  1  Story,  172.  It  came  also  under  consideration  in  some  of  its  as- 
pects in  the  case  of  Small  v.  Attwood,  1  Younge,  407, 459,  and  was  elaborately 
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discussed  in  the  house  of  lords,  in  the  same  case,  on  an  appeal  from  the  decree 
of  the  court  of  exchequer. 

§  294.  A  seller  is  bound  to  act  with  the  utmost  good  faith/  if  he  mislead  Hie 
purchaser  by  false  statements  as  to  any  one  material  fact  tJie  sale  is  voidable. 

Now  it  is  manifest  that  the  sole  object  of  this  purchase  was,  in  the  then  inflated 
and  exaggerated  state  of  the  market  respecting  timber  lands,  the  timber  on 
the  township.  The  object  was,  not  settlement  or  agricultural  purposes,  but 
speculation  on  the  sale  of  the  timber  on  the  township.  The  quantity  and  the 
quality  of  the  timber  were,  if 'not  the  sole,  the  main  object  of  the  bargain.  It 
appears  to  me  that  it  is  high  time  that  the  principles  of  courts  of  equity  upon 
the  subjects  of  sales  and  purchases  should  be  better  understood,  and  more 
rigidly  enforced  in  the  community.  It  is  equally  promotive  of  sound  morals, 
fair  dealing,  and  public  justice  and  policy,  that  every  vendor  should  distinctly 
comprehend,  not  only  that  good  faith  should  reign  over  all  his  conduct  in  re- 
lation to  the  sale,  but  that  there  should  be  the  most  scrupulous  good  faith  and 
exalted  honesty,  or,  as  it  is  often  felicitously  expressed,  uberrima  fides,  in  every 
representation  made  by  him  as  an  inducement  to  the  sale.  He  should,  lit- 
erally, in  his  representation,  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth.  If  his  representation  is  false  in  any  one  substantial  circumstance 
going  to  the  inducement  or  essence  of  the  bargain,  and  the  vendee  is  thereby- 
misled,  the  sale  is  voidable;  and  it  is  usually  immaterial  whether  the  repre- 
sentation be  wilfully  and  designedly  false,  or  ignorantly  or  negligently  untrue. 
The  vendor  acts  at  his  peril,  and  is  bound  by  every  syllable  he  utters  or  pro- 
claims, or  knowingly  impresses  upon  the  vendee,  as  a  lure  or  decisive  motive 
for  the  bargain.  And  I  cannot  but  believe,  if  this  doctrine  of  law  had  been 
Steadfastly  kept  in  view,  and  fairly  upheld  by  public  opinion,  the  various 
speculations  which  have  been  so  sad  a  reproach  to  our  country  would  have 
been  greatly  averted,  if  not  entirely  suppressed,  by  its  salutary  operation. 

§  295.  Where  the  facts  create  a  presumption  that  a  person  mas  acting  as  agent 
for  another,  and  his  sale  is  ratified  by  such  person  as  principal,  the  loiter  is  re- 
sponsible for  the  agent? s  misrepresentations  of  facts.  He  must  take  the  sale  cum 
onere. 

In  the  present  case,  the  representations  made  by  Williams  and  confirmed 
by  the  certificates,  which  he  produced  with  such  an  ambitious  display,  as  the 
main  inducements  to  the  purchase,  are,  as  is  now  conceded,  grossly  false.  It 
is  impossible,  perhaps,  at  this  moment  to  say  exactly  the  amount  of  timber, 
which,  at  the  time  of  the  sale,  was  standing  on  the  township.  In  all  probabil- 
ity it  does  not  cbntain  more  than  from  four  to  eight  millions  of  feet  of  mer- 
chantable timber.  In  1831,  one  Kelsey  was  employed  by  the  land  agent  of 
the  state  of  Maine,  to  survey  and  examine  it,  and  he  represented  it  to  contain 
eighteen  millions  of  feet;  whereas,  Emerson  himself,  in  his  memorial  to  the 
state  commissioners  in  1841,  made  to  procure  a  reduction  of  the  bonds  given 
to  the  state,  avers  under  oath  that  "  it  does  not  contain  three  millions,  prob- 
ably not  one  million  of  merchantable  timber  of  the  first  quality;"  so  that  he 
treats  Kelsey's  survey  as  a  very  gross  exaggeration,  founded  in  positive  mis- 
take. And  the  commissioners  of  the  state,  in  their  report  after  full  examina- 
tion of  the  evidence,  stated  that  the  township  "  did  not  oontain  pine  timber  of  a 
sound  and  valuable  quality  to  the  amount  of  more  than  one-fourth  part  of  what 
was  estimated  in  the  survey  and  field-notes  of  the  surveyor  Kelsey."  But 
what  shall  wo  say  to  the  certificates  of  Towle  and  others,  shown  to  the  plaint- 
iff by  Williams  at  the  time  of,  and  as  inducements  for,  the  purchase?    It  is 
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*aid  that  these  certificates  were  not  procured  by  Emerson  and  the  other  de- 
fendants; but  they  were  procured  by  other  persons  contemplating  a  purchase 
from  the  defendants,  and  were  known  to  and  used  by  Goss,  the  brother-in-law 
of  Emerson;  and  being  in  the  same  house  with  him,  and  interested  in  the  sale 
of  the  township,  were  put  into  the  hands  of  Williams,  by  Goss,  for  the  pur- 
pose of  being  used  in  procuring  purchasers.  Again,  it  is  said  that  Emerson 
and  the  other  defendants  had  no  knowledge  that  the  certificates  were  used  or 
designed  to  be  used  by  Williams  in  accomplishing  a  sale  of  the  township;  and 
they,  therefore,  are  not  partners  to  or  to  be  affected  by  his  acts,  but  if  Will- 
iams was,  and  acted  as  their  agent  in  the  sale,  then  his  representations  bind 
them,  or  the  sale  must  be  treated  as  a  mere  nullity.  If  they  did  not  authorize 
the  use  of  the  certificates  nor  the  representations  of  Williams,  and  he  was  their 
agent,  then  one  of  two  things  must  be  the  result:  either  that  the  sale,  having 
been  made  by  the  agent  upon  false  material  representations,  binds  them  to 
make  those  representations  good,  they  having  afterwards  adopted  and  con- 
firmed the  sale;  if  so,  they  must  be  bound  by  it  cum  onere,  with  all  the  inci- 
dents; or,  the  sale  having  been  without  authority  from  the  defendants,  and 
procured  by  false  material  representations  of  Williams,  is  not  binding  either 
upon  the  defendants  or  upon  the  plaintiffs.  In  short,  the  sale  is  utterly  void ; 
tho  plaintiff,  as  purchaser,  cannot  be  bound  by  a  sale  made  by  an  agent,  who 
falsely  represents  the  quantity  and  quality  of  the  thing  sold,  for  if  he  is  to  be 
bound  by  the  sale,  it  is  because  the  agent  has  authority  to  make  the  represen- 
tations as  well  as  the  contract.  And  the  defendants  cannot  avail  themselves 
of  the  contract,  as  a  sale  by  their  agent,  and  repudiate  the  accompanying 
representations.  The  defendants  are  bound  by  the  contract  of  sale  in  its  total- 
ity, or  not  at  all ;  so  that  the  actual  posture  of  the  case,  if  it  be  one  of  agency 
by  Williams,  is  either  a  nullity  throughout,  or  binding  throughout.  The  prin- 
cipals have  no  right  to  bind  the  other  party  by  a  ratification  of  part  of  his  acts 
and  transactions,  and  by  a  rejection  of  the  rest.  They  must  take  the  whole  or 
none.  The  representations  are  a  part  of  the  res  gestce,  and  not  separable  from 
the  sale.    The  question  as  to  the  agency  of  Williams  will  arise  hereafter. 

Now,  the  certificates  above  alluded  to,  which  constituted  the  basis,  as  it 
were,  of  the  purchase,  represent  the  township  to  contain  from  one  hundred 
and  fifty  to  two  hundred  millions  of  timber.  So  gross  an  exaggeration,  so  ex- 
travagant an  estimate,  never  could  have  been  made  in  good  faith  by  the  cer- 
tificate makers  —  notwithstanding  their  affected  sincerity  —  nor  could  tho 
certificates  have  been  intended  otherwise  than  to  mislead  and  cheat  purchasers, 
credulous,  if  you  please,  but  on  that  very  account  more  easily  seduced  and  de- 
ceived. This  record,  as  well  as  some  others  of  a  kindred  character,  which 
have  already  been  before  this  court,  exhibit  a  very  low  standard  of  morals  and 
duty  —  if  one  might  not  more  strongly  characterize  it  as  a  most  unscrupulous 
profligacy  —  much  in  vogue  among  this  class  of  certificate  makers.  Admitting 
that  Williams  himself  was  a  dupe  of  the  deception  (which  is  not  very  easily  to 
be  admitted),  the  aggravation  of  the  case  is  not  lessened  as  to  the  plaintiff  and 
other  purchasers.  They  believed  in  him  and  in  the  certificates,  and  the  plaint- 
iff made  the  purchase  upon  the  faith  of  both.  It  was,  therefore,  either  a  case 
of  mutual  mistake  or  of  gross  misrepresentation  in  a  matter  vital  to  and  con- 
stituting the  very  basis  of  the  bargain.  If  the  law  would  tolerate  such  a  bar- 
gain, which  I  am  very  slow  to  believe,  it  would  find  no  countenance  in  a  court 
of  equity.  There  is  not  any  ground  to  suppose  that  Emerson  was  not  ac- 
quainted  with  the  contents  of  these  certificates.    On  the  contrary,  if  Williams 
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is  to  be  believed,  his  testimony  fully  establishes  that  Emerson  not  only  kne^ 
the  contents,  but  corroborated  them;  and  there  is  some  other  independent 
testimony  in  the  record  to  the  same  effect. 

There  is,  besides,  a  not  unimportant  ingredient  in  this  case,  which  ought 
not  to  be  passed  over  in  silence.  The  paper  given  by  Emerson  to  Williams 
(of  which  we  have  several  versions  in  the  cnse  not  differing  substantially  from 
each  other  in  their  import  on  this  point)  affirms  that  Williams  is  to  have  the 
refusal  of  three-fourths  of  the  township  at  §6.50  per  acre; — the  terms  one- 
third  cash,  one-third  in  one  and  one-third  in  two  years,  with  interest  annually. 
Now  from  this  paper  it  would  seem  that  Emerson  was  to  retain  one  quarter 
part  on  his  own  account,  and  that  the  real  price  was  truly  stated.  In  point 
of  fact,  the  price  is  untruly  stated,  and,  as  it  would  seem,  purposely.  At  all 
events,  it  could  not  but  mislead,  as  it  was  considerably  higher  than  the  actual 
bargain,  and  would  have  a  tendency  to  show  that  Emerson  placed  a  higher 
value  on  the  land  than  was  the  truth.  The  other  defendants  deny,  in  their 
answers,  that  they  ever  authorized  Emerson  to  sell  any  portion  less  than  the 
whole  township,  or  that  they  ever  authorized  him  to  make  such  a  contract  of 
refusal  as  he  gave  to  Williams.  Be  it  so.  They  subsequently  ratified  the  sale  as 
made  to  the  plaintiff,  and  are  bound  by  it,  as  much  as  if  they  had  given  a 
precedent  authority.  There  is  some  attempt  made  to  explain  the  ground  of 
this  false  statement  of  the  price  in  the  paper  given  by  Emerson  to  Williams; 
but  I  must  say  that  it  is  wholly  unsatisfactory,  and  looks  very  much  like  an 
afterthought.  Besides,  the  paper  would  naturally  lead  every  purchaser  to 
suppose  that  the  price  was  $6.50  for  every  acre  in  the  whole  township;  and  not 
upon  a  deduction  on  account  of  an  excess  of  land  covered  with  water  in  tho 
township  bej'ond  the  usual  quantity.  Nay,  such  is  the  obvious  purport  of  the 
language  used  in  it.  Emerson  could  not  but  know  that  the  paper  would  be 
shown  to  purchasers;  nay,  that  its  known  object  must  have  been  to  procure 
purchasers.  Why  then  should  he  have  suffered  them  to  be  misled  by  a  state- 
ment now  admitted  to  be  untrue  on  the  face  of  the  paper? 

§  296.  An  agent  is  a  competent  witness  to  prove  his  own  agency. 

Passing  from  this,  let  us  proceed  to  the  next  question,  and  that  is,  whether 
the  sale  was  made  by  Williams  as  the  agent  of  Emerson  and  the  other  de- 
fendants, or  on  bis  own  sole  account  as  principal.  I  am  aware  of  the  positive 
denial  of  Emerson  of  any  such  agency ;  but,  looking  at  all  the  facts,  is  not  the 
agency  substantially  an  inference  of  law?  If  Williams  is  to  be  believed,  he 
acted  as  the  agent  of  Emerson  and  the  other  defendants,  and  not  upon  his 
own  sole  account  as  a  purchaser.  It  is  said  that  Williams  is  an  interested 
witness;  but  it  seems  to  me  that  his  interest  is  no  more  than  that  of  any 
other  person  called  as  a  witness  to  establish  his  agency  in  a  particular  trans- 
action ;  and  the  competency  of  such  a  witness  is  a  known  exception,  in  the  law 
of  evidence,  to  what  may  be  deemed  the  general  rule.  Then,  again,  his  credi- 
bility is  assailed,  upon  the  ground  of  his  mistakes  and  the  frail  state  of  his 
memory.  But  the  ex  parte  deposition,  taken  in  May,  1842,  before  his  apoplec- 
tic attack,  if  it  be  not  primary  evidence,  is,  at  least,  corroborative  evidence  of 
his  deposition  in  November,  1842,  to  the  general  truth  of  his  statements,  as  to 
all  the  material  facts  on  which  I  rely  upon  the  present  occasion ;  and  his  testi- 
mony derives  no  small  support  incidentally  from  other  witnesses.  The  main 
fact,  whether  he  was  a  purchaser  or  an  agent,  is  scarcely  a  matter  in  which  be 
could  be  under  any  error  or  mistake.  The  paper  given  to  Williams  by  Emer- 
son is  by  no  means  inconsistent  with  the  suggestion  that  he  was  an  agent. 
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It  is  precisely  what  would  take  place,  if  the  design  was  to  conceal  the  agency, 
and  yet  at  the  same  time  to  give  the  agent  an  interest  and  premium  upon  all 
he  could  sell  the  township  for  beyond  a  fixed  price.  Such  a  course  of  pro- 
ceeding is  not  unknown  in  general  commercial  business;  and  this  court  has 
had  occasion  to  know  that,  in  the  recent  timber  land  speculations,  it  was  not 
an  uncommon  expedient.  It  was  not  unimportant  to  give  to  a  real  agent  the 
appearance  and  character  of  a  purchaser  on  his  own  account.  His  representa- 
tions would  be  likely  to  be  listened  to  with  more  respect  and  confidence  as  a 
purchaser,  than  as  an  agent  clothed  wiih  the  instructions  and  interests  of 
others.  The  subsequent  facts  corroborate  this  view  of  the  matter.  All  the 
defendants  except  Emerson  deny  that  they  ever  authorized  him  to  give  any 
such  paper  of  refusal  or  to  sell  sub  modo.  Emerson  was  to  sell  for  all  of 
them  and  to  sell  the  entirety  of  the  township;  and  certainly  he  might  con- 
sistently employ  a  sub-agent  to  effect  the  sale  upon  such  terms  as  ho,  Emerson, 
might  dictate  and  subsequently  sanction.  Williams  never  mado  any  deed; 
but  Emerson  acted  as  the  substantial  party  in  interest,  and  the  title  from  the 
6tate  to  the  purchasers  was  procured  by  and  through  Emerson.  So  that  what- 
ever was  the  form  of  the  transaction,  Emerson  acted  as  principal  for  the 
defendants  in  procuring  the  deeds  from  the  state,  and  he  received  the  purchase 
money  and  took  the  notes  in  his  own  name.  Williarnt  incurred  no  respon- 
sibility either  to  Emerson  or  to  the  purchasers  in  the  final  arrangements, 
whatever  he  might  have  done  in  the  antecedent  steps  of  the  negotiations. 
Indeed,  it  is  very  diflicult  to  see  how,  upon  the  admitted  facts,  he  can  bo  treated 
as  a  purchaser  from  Emerson  —  or  as  principal  selling  to  the  plaintiff  and  the 
other  persons  interested  in  the  sale.  He  never  acquired  any  title  to  the  prop- 
erty himself.  How  could  he  then  be  treated  otherwise  than  as  an  agent,  not 
in  form  but  in  substance,  negotiating  for  Emerson  and  the  other  defendants? 
It  is  true  that  he  was  permitted  to  appear  as  a  principal ;  but  it  is  equally  true 
that  he  was  a  mere  conductor  rei,  subject  to  the  control  and  confirmation  of 
the  sale  bjr  Emerson  as  the  owner  of  the  property. 

In  considering  the  testimony  of  Williams,  I  have  not  adverted  to  the  depo- 
sitions of  Moses  Paul  and  Joseph  Hanson,  introduced  into  the  supplemental 
record;  not  that,  if  regularly  introduced  into  the  case,  they  would  in  any  man- 
ner change  my  opinion  as  to  the  value  of  his  testimony;  but  simply  because, 
being  irregularly  and  improperly  taken  and  boing  irrelevant  to  the  matters  of 
the  supplemental  bill,  they  must  be  suppressed. 

§  297.  As  to  lapseof  time  in,  case  of  fraud. 

In  the  next  place,  as  to  the  lapse  of  time.  This  in  many  case3  is  a  most 
important  consideration,  and  weighs  much,  and  sometimes  est  maximi  et 
motnenti  pondtris,  especially  when  there  has  been  a  great  change  of  circum- 
stances as  to  the  character  and  value  of  thj  property  in  the  intermediate 
period,  and  a  fortiori  where  the  party  complaining  has  been  fairly  put  upon 
his  diligence,  and  has  had  ample  means  of  inquiring  as  to  all  the  material  facts, 
and  has  chosen  to  lio  by  in  gross  indifference  and  indolence.  This  question 
does  not  indeed  seem  fairly  open  upon  the  present  pleadings.  The  bill  charges 
that  the  plaintiff  first  discovered  the  gross  fraud  and  imposition  practiced  upon 
him  in  July,  1811,,  and,  as  it  should  seem,  by  moans  of  the  memorial  of  Emerson 
to  the  commissioners,  in  March,  18il,  and  their  report  thereon  made  in  July, 
1841.  The  answer  sets  up  no  denial  to  this  statement  of  the  bill,  and  does  by 
implication  admit  its  correctness.  But  whether  this  be  a  just  inference  or  not, 
it  seems  to  me  that  the  lapse  of  time  cannot  interpose  any  bar  to  the  relief 
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asked  by  the  bill,  if  otherwise  well  founded ;  for  the  memorial  of  Emerson  is  of 
itself  clear  proof  that  he  was  before  that  time  fulhr  aware  of  all  the  material 
facts,  and  there  is  no  pretense  to  say  that  he  communicated  them  to  the  plaint- 
iff. Neither  is  it  shown  that  the  plaintiff  had  by  any  other  means  obtained 
suitable  i  ^formation  to  put  him  upon  inquiry.  In  short,  for  aught  that  appears 
in  the  case,  the  plaintiff  never  discovered  the  gross  falsity  of  the  representa- 
tions made  to  him  until  the  memorial  and  report  brought  it  home  to  his 
knowledge.  Besides,  as  was  remarked  by  thev  lord  chancellor  in  Partridge  v. 
Usborne,  5  Russ.  R,  195,  232,  when  one  party  to  a  contract  makes  a  positive 
representation,  it  is  not  laches  in  the  other  not  to  proceed  immediately  to  verify 
that  representation.  At  all  events,  the  defense  is  not  put  upon  any  such 
ground  as  the  lapse  of  tim9  and  knowledge  by  the  plaintiff  of  the  material 
facts,  so  as  to  have  called  upon  him  for  precise  proofs  of  his  real  situation  and 
"•of  the  time  when  he  first  discovered  the  full  nature  and  extent  of  the  decep- 
tion practiced  upon  him.  So  that  it  seems  to  me  that  the  court  is  not  called 
upon  in  this  case,  by  the  state  of  the  pleadings  and  evidence,  to  act  upon  any  such 
defense  as  the  lapse  of  time,  whatever,  under  other  circumstances,  might  have 
been  the  just  value  of  any  such  defense. 

Upon  the  whole,  without  going  more  at  large  into  the  merits  of  the  case, 
my  opinion  is  that  the  contract  of  sale  with  the  plaintiff  ought  to  be  set  aside, 
as  founded  in  gross  mistake  and  gross  misrepresentation,  and  that  the  plaintiff 
ought  to  be  restored  to  his  original  rights,  and  receive  back  the  purchase 
money,  upon  executing  a  due  reconveyance  to  the  defendants,  and  making 
such  other  allowances  as  upon  a  hearing  before  a  master  shall,  under  all  tho 
circumstances,  be  equitable  and  just. 

STEBBINS  v.  EDDY. 
(Circuit  Court  for  Rhode  Island :  4  Mason,  414-426.    1837.) 

Opinion  by  Story,  J. 

Statement  of  Facts. —  This  cause  was  argued  at  the  close  of  the  last  Novem- 
ber term  of  this  court,  and  derives  some  of  its  interest  and  importance  from 
the  character  of  the  parties,  who  are  both  clergymen,  and  the  nature  of  the 
bill,  which  contains  charges  of  fraud  and  misrepresentation.  On  the  21st  of 
June,  1S01,  the  parties  entered  into  a  written  contract,  whereby  the  defendant 
sold  to  the  plaintiff  a  farm  situate  in  S wansey,  and  agreed  to  execute  a  deed  for 
the  same  in  six  weeks  from  that  date.  The  plaintiff  agreed  to  pay  for  the  same 
at  the  rate  of  $50  per  acre.  And  the  parties,  "in  consideration  of  tho  failure 
of  the  condition  aforesaid,"  further  bound  themselves  each  to  the  other, 
"  whichever  may  fail  in  the  condition  aforesaid,"  to  pay  the  sum  of  §50.  Both 
parties  acted  upon  the  supposition  (in  which  they  were  doubtless  mistaken  in 
point  of  law)  that  the  agreement  was  not  binding  upon  them  as  an  absolute 
sale,  but  that,  at  the  option  of  either  party,  it  might  be  rescinded  upon  the 
payment  of  the  stipulated  sum  of  $50.  In  consequence  of  this  supposition, 
some  correspondence  took  place  between  the  parties  towards  the  close  of  the 
stipulated  period,  as  to  the  intention  of  the  defendant  to  complete  the  convey- 
ance, and  on  that  occasion  the  defendant  expressed  his  determination  to  fulfill 
his  bargain.  The  ill  health,  however,  of  the  defendant,  of  which  due  notice  was 
given  to  the  plaintiff,  postponed  the  actual  execution  of  any  deed  to  the  plaint- 
iff until  the  17th  day  of  August  of  the  same  year,  when  one  tract,  constituting 
.  part  of  the  farm,  was  couveyed,  at  the  request  of  the  plaintiff,  to  one  Winslow, 
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•a  sub-purchaser  under  him,  and  the  residue  was  conveyed  to  the  plaintiff. 
The  deed  to  Winslow  described  the  tract  by  metes  and  bounds,  and  as  "  con- 
taining seven  and  a  half  acres,  be  the  same  more  or  less ; "  and  the  deed  to  the 
plaintiff  also  described  the  residue  of  the  farm  by  metes  and  bounds,  and  as 
"containing  forty  acres,  be  the  same  more  or  less."  No  measurement  of  the 
farm,  though  intended  by  the  parties  at  the  tim3  of  the  original  contract,  took 
place;  but  upon  the  final  negotiation,  at  the  time  of  giving  the  deed,  the  land 
was  affirmed  by  the  defendant  to  contain,  according  to  his  belief,  fifty  acres 
and  upwards;  and  the  plaintiff,  giving  entire  credit  to  the  suggestion,  paid  or 
secured  the  consideration  of  $2,500  for  the  same,  and  has  since  discharged  the 
whole  amount.  In  point  of  fact  the  land,  as  the  bill  asserts,  upon  a  recent 
survey,  contains  forty  acres  and  one  half  acre,  and  no  more;  and  this  assertion 
is  not  contradicted  by  the  answer.  The  bill  seeks  compensation  for  the 
asserted  deficiency  at  the  rate  of  $50  per  acre,  upon  the  ground  that  the  repre- 
sentation that  the  same  contained  fifty  acres  was  fraudulently  and  deceitfully 
made  by  the  defendant,  at  the  time  of  the  execution  of  the  conveyance,  and 
was  implicitly  confided  in  by  the  plaintiff.     The  bill  also  prays  general  relief. 

The  answer,  in  the  most  explicit  manner,  negatives  any  fraud  and  misrepre- 
sentation; but  it  admits  that  the  defendant  did,  at  the  time  of  the  original  con- 
tract, as  well  as  of  the  conveyance,  represent  to  the  plaintiff  that  the  farm 
contained,  in  his  belief,  fifty  acres  and  upwards;  and  it  assarts  that  such  was 
in  fact  the  defendant's  belief  from  all  the  information  he  had  from  old  meas- 
urements and  other  sources.  It  further  alleges  that  at  the  time  of  the  final 
negotiation  the  original  contract  of  sale,  at  a  specific  sum  per  acre,  was  re- 
scinded, and  that  the  bargain  was  completed  for  a  gross  sum  of  $2,500;  and 
that  the  plaintiff  distinctly  understood  that  the  defendant  would  not  then 
complete  the  sale  unless  for  the  sum  of  $2,500,  whether  there  were  fifty  acres 
or  not,  and  the  deed  was  drawn  accordingly. 

§  298.  Where  a  contract  for  the  sale  of  a  farm  is  made  at  the  rate  of  so  much 
per  acre,  and  there  is  a  mistake  as  to  the  quantity,  equity  will  relieve  the  parly 
injured;  and  the  purchaser  has  a  right  to  take  the  property,  such  as  it  is,  with 
an  abatement  of  price  for  ilie  deficiency. 

The  first  question  arising  in  the  case  is,  whether  the  original  contract  has 
been  rescinded,  so  that  it  is  no  longer  to  be  considered  as  a  purchase  at  a  stip- 
ulated price  per  acre,  but  a  purchase  for  a  gross  sum,  whatever  might  be  the 
measurement  of  the  farm.  Upon  the  terms  of  the  original  contract  it  is  quite 
clear  that  the  price  was  to  be  regulated  by  the  acre,  and  if  that  contract  formed 
the  sole  basis  of  the  conveyance,  it  might  be  difficult  to  resist  the  plaintiff's 
title  to  a  decree.  The  general  rule  in  equity  is,  that  under  such  circumstances, 
if  there  is  any  mistake  in  the  quantity,  the  party  is  entitled  to  take  the  land 
and  have  compensation  for  the  deficiency.  The  reason  is,  that  each  party  is 
supposed  to  be  regulated  in  his  bargain  by  the  real  quantity,  and  if  there  be 
any  mistake  as  to  the  real  quantity,  the  one  has  more,  and  the  other  less,  than 
what  both  intended,  either  in  land  or  price.  In  such  cases  the  quantity  con- 
veyed constitutes  an  essential  ingredient  in  the  bargain,  and  is  not  mere  matter 
of  description.  Equity,  therefore,  will  correct  the  mistake,  and  put  the  parties 
in  the  situation  in  which  they  would  have  been  if  the  real  facts  had  been 
known  to  them.  This  is  the  clear  result  of  the  authorities.  Thus,  in  Shovel 
v.  Bogan,  2  Eq.  Ca.  Abr.,  688,  pi.  4,  where  A.  agreed  with  B.  for  the  purchase 
of  lands  at  so  much  per  acre,  and  an  old  survey  was  produced,  and  the  pur- 
chase money  paid  according  to  it,  and  there  was  a  deficiency  in  the  number 
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of  acres,  the  lord  chancellor  decreed  compensation  for  the  deficiency.  Whether, 
in  that  case,  there  was  fraud  or  mere  mistake,  is,  perhaps,  not  quite  certain 
from  the  langi^age  attributed  to  the  lord  chancellor;  but  he  deemed  the  pro- 
duction of  the  old  survey  a  direct  affirmation  of  the  quantity,  and,  therefore, 
gave  relief.  The  doctrine  was  fully  recognized  in  Hill  v.  Buckley,  17  Ves., 
394,  where  the  master  of  the  rolls  said,  "  where  a  misrepresentation  is  made 
as  to  quantity,  though  innocently,  I  apprehend  the  right  of  the  purchaser  to 
be,  to  have  what  the  vendor  can  give,  with  an  abatement  out  of  the  purchase 
money  for  so  much  as  the  quantity  falls  short  of  the  representation.  That  is 
the  rule  generally,  as,  though  the  land  is  neither  bought  nor  sold  professedly 
by  tlie  acre,  the  presumption  is,  that,  in  fixing  the  price,  regard  was  had,  on 
both  sides,  to  the  quantity  which  both  suppose  the  estate  to  consist  of.  The 
demand  of  the  vendor,  and  the  offer  of  the  purchaser,  are  supposed  to  be  in- 
fluenced, in  an  equal  degree,  by  the  quantity  which  both  believe  to  be  the 
subject  of  their  bargain.  Therefore  a  ratable  abatement  of  price  will  prob- 
ably leave  both  parties  in  nearly  the  same  relative  situation  in  which  they 
would  have  stood  if  the  true  quantity  had  been  originally  known."  Here,  the 
principle  was  not  only  admitted,  as  to  purchases  by  the  acre,  but  it  was  ap- 
plied to  cases  of  purchases  for  a  gross  sum,  where  there  is  a  positive  represen- 
tation of  quantity.  I  say  positive,  for  a  different  rule  is,  or  may  be,  applied, 
where  there  are  qualifying  words  annexed,  as  we  shall  presently  see.  And 
even  where  there  is  a  positive  statement  of  the  quantity  of  acres,  much  may 
depend  upon  the  manner  and  connection  of  the  statement,  and  the  nature  of 
the  contract  or  conveyance,  whether  it  is  to  be  deemed  mere  description  or 
of  the  essence  of  the  purchase.  For  support  of  this  observation  it  is  only 
necessary  to  refer  to  Mason  v.  Pearson,  2  Johns.,  37;  Powell  v.  Clark,  5  Mass., 
855;  Dagne  v.  King,  1  Yeates,  322;  Smith  v.  Evans,  6  Binn.,  102,  and  Boar  v. 
McCormick,  1  Serg.  &  R,  164. 

§  299.  ruh  where  the  contract  contains  tlve  words  "more  or  less" 

But  where  there  are  qualifying  words  in  the  contract,  as  to  the  number  of 
acres,  such  as  the  words  "more  or  less,"  or  "said  to  contain,"  or  "containing 
by  estimation,"  in  these  and  the  like  cases  there  has  not  as  yet  been  adopted 
any  general  rule  allowing  the  parties  a  compensation,  either  for  deficiency  or 
overplus,  if  the  mistake  has  been  innocent  on  both  sides.  In  an  anonymous 
case  in  Freeman's  Reports  (2  Freem.,  107),  it  is  reported  that  a  case  was  cited 
where  a  man  conveyed  his  land  by  the  quantity  of  one  hundred  acres,  be  it 
more  or  less,  and  it  was  not  above  sixty  acres,  but  had  no  relief,  because  it  was 
his  own  laches.  Mr.  Sugden  (Vendors  and  Purch.,  3d  odn  ch.  6)  thinks  this 
case  open  to  much  observation,  and  supportable  only  upon  the  ground  of  an 
actual  conveyance  before  relief  sought.  But  it  may  be  explained  upon  an- 
other ground,  and  that  is,  that  the  boundaries  wore  actually  described,  or  the 
tract  well  known  to  both  parties,  though  its  reported  contents  were  different 
from  the  real  quantity.  In  Twiford  v.  Wareup,  Finch,  310,  where  the  convey- 
ance stated  that  there  were  so  many  acres  by  estimation,  and  the  preliminary 
articles  declared  that  the  lands  completely  contained  so  many  acres  as  were 
mentioned  in  a  particular,  which  stated  them  as  so  many  acres  by  estimation, 
the  court  denied  relief  for  the  deficiency.  So  in  Winch  v.  Winchester,  1  Ves. 
&  Beam.,  375,  where  the  particular  of  an  estate,  sold  by  auction,  described  it 
as  "containing,  by  estimation,  forty-one  acres,  be  the  same  more  or  less,"  but 
it  in  fact  contained  five  acres  less,  the  master  of  the  rolls  thought  that  merely 
upon  this  particular  the  party  could  not  be  entitled  to  any  abatement  of  the 
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purchase  money.  On  that  occasion  he  said,  "  the  effect  of  the  words  '  more  or 
less,'  added  to  the  statement  of  the  quantity,  has  never  yet  been  absolutely 
fixed  by  decisions,  being  considered  sometimes  as  extending  only  to  cover  a 
small  difference  the  one  way  or  the  other;  sometimes  as  leaving  the  quantity 
altogether  uncertain,  and  throwing  upon  the  purchaser  the  necessity  of  satis- 
fying himself  with  regard  to  it."  It  was  in  the  former  light  that  the  words 
were  considered  by  my  learned  brother,  Mr.  Justice  Washington,  in  Thomas 
*>.  Perry,  1  Pet.  C.  C,  49,  and  probably  also  in  Nelson  v.  Matthews,  2  II.  & 
Munf.,  164,  as  it  certainly  was  in  Quesnei  v.  Woodlief,  2  II.  &  Munf.,  173, 
note,  by  the  court  of  appeals  of  Virginia.  See,  also,  Jolliffe  v.  Hite,  1  Call, 
301.  In  the  latter  case  there  was  the  ingredient  of  the  sale  being  at  a  spe- 
cific sum  per  acre,  and  in  the  former  case,  though  the  sale  was  for  a  gross 
sum,  yet  the  title  deeds  of  the  vendor  himself  showed  that  there  was  an  over- 
estimate in  his  own  deed  by  twenty  acres.  These  facts  may  have  had  a  ma- 
terial influence  in  producing  the  decree  for  compensation.  On  the  other  hand, 
in  Hull  v.  Cunningham's  Ex'rs,  1  Munf.,  330,  where  the  sale  was  for  a  gross 
sum,  of  a  tract  "said  to  contain  three  hundred  and  seventy  acres,  be  it  more  or 
less"  the  court  held  that  the  purchaser  took  upon  himself  the  risk  of  the  quan- 
tity, and  was  not  entitled  to  any  abatement  'of  the  purchase  money  for  any 
deficiency.  Twiford  v.  Wareup,  Finch,  311,  proceeded  on  the  same  ground; 
so  did  Winch  v.  Winchester,  1  Ves.  &  Beame,  355;  Smith  v.  Evans,  6  Binn., 
109;  Boar  v.  McCormick,  1  Serg.  &  R.,  166,  and  Glen  v.  Glen,  4  Serg.  &  E., 
488.  In  short,  the  latest  cases  generally  concur  with  the  doctrine  laid  down 
in  the  anonymous  case  in  2  Freem.,  107.  It  seems  to  me  that  there  is  much 
good  sense  in  holding  that  the  words  "more  or  less,"  or  other  equivalent 
words,  used  in  contracts  or  conveyances  of  this  sort,  should  be  construed  to 
qualify  the  representation  of  quantity  in  such  a  manner,  that,  if  made  in  good 
faith,  neither  party  should  be  entitled  to  any  relief  on  account  of  a  deficiency 
or  surplus.  Nor  am  I  prepared  to  admit  that  the  fact  that  the  sale  is  not  in 
gross,  but  for  a  specific  sum,  by  the  acre,  ought  Necessarily  to  create  a  differ- 
ence in  the  application  of  the  principle.  I  do  not  say  that  cases  may  not 
occur  of  such  an  extreme  deficiency  as  to  call  for  relief;  but  they  must  be  such 
as  would  naturally  raise  the  presumption  of  fraud,  imposition,  or  mistake  in 
the  very  essence  of  the  contract.  Where  the  sale  is  fair,  and  the  parties  are 
equally  innocent,  and  the  quantity  is  sold  by  estimation,  and  not  by  measure- 
ment, there  is  little,  if  any,  hardship,  and  much  convenience  in  holding  to  the 
rule  caveat  emptor.    • 

But  to  recur  to  the  question  whether  the  original  contract  has  been  varied 
or  rescinded.  The  defendant  positively  asserts  the  fact  in  his  answer  (and  it 
opposes  on  this  point  the  allegations  of  the  bill),  that  at  the  time  of  the  con- 
veyance the  sale  was  for  the  gross  sum  of  $2,500,  whether  the  quantity  was 
more  or  less  than  fifty  acres.  This  state  of  things  is  perfectly  compatible  with 
the  terms  of  the  original  contract.  It  was  necessary,  by  these  terms,  that  the 
number  of  acres  should  be  ascertained  by  a  measurement  and  survey  before 
the  conveyance  could  be  completed.  There  was  nothing  unnatural  in  an 
agreement  of  the  parties  to  waive  the  measurement,  and  to  finish  the  contract 
upon  an  estimate  of  the  quantity.  Each  of  them  well  knew  the  land  and  its 
boundaries,  and  each  had,  or  at  least  might  have,  equal  means  of  ascertaining 
the  probable  quantity.  It  is  true  that  the  plaintiff  placed  great  reliance  on 
the  statements  of  the  defendant,  and  had  confidence  in  his  sincerity  and  good 
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faith.  If  the  defendant's  statements  contained  his  real  opinion  in  sincerity 
and  good  faith,  the  confidence  of  the  other  party,  though  now  shown  to  be 
erroneously  given,  ought  not  to  prejudice  him.  If  the  mistake  was  mutual 
and  innocent,  it  ought  not  to  be  visited  with  the  same  consequences  as  if  it 
were  fraudulent.  Now,  the  terms  of  the  conveyance  are  very  strong  to  prove 
that  the  defense,  so  far  as  the  point  of  waiver  of  the  terms  of  sale  by  the  acre 
is  concerned,  is  well  founded.  In  the  first  place,  the  land  specified  in  the  deed 
to  Winslow  is  described  as  "  containing  seven  and  a  half  acres,  be  the  same  mare 
or  less"  and  in  the  deed  to  the  plaintiff  as  "  contain  \ng  forty  acres,  be  the  same 
more  or  less"  making  in  the  whole  forty-seven  acres  and  one  half,  and  no  more. 
So  that  upon  the  face  of  the  deed  the  estimation  is  less  than  fifty  acres.  This 
certainly  cannot  be  accounted  for  except  upon  the  supposition  that  neither 
party  deemed  the  estimate  of  fifty  acres  previously  made  as  binding,  control- 
ling, or  absolute,  but  merely  as  a  fair  representation  of  belief  or  probability. 
In  the  next  place,  the  words  "  more  or  less"  restrain  even  this  representation  of 
the  number  of  acres  in  the  deed.  They  show  that  neither  party  contemplated 
the  number  of  acres  as  of  the  essence  of  the  contract,  but  as  matter  of  descrip* 
tion,  as  what  both  believed  and  neither  warranted,  to  be  the  absolute  contents 
of  the  farm.  The  whole  weight  of  the  evidence  is  to  the  same  effect.  It 
shows  that  the  defendant  did  not  undertake  to  affirm  positively,  in  the  course 
or  conclusion  of  the  negotiation,  that  there  were  fifty  acres,  or  any  other  cer- 
tain number,  but  that  he  would  not  sell  short  of  estimating  the  farm  at  fifty 
acres,  that  is,  for  $2,500.  How  can  the  sale  of  forty-seven  and  a  half  acres, 
"more  or  less,"  on  the  face  of  the  deeds,  be  reconciled  with  an  absolute  sale 
at  $50  by  the  acre  for  fifty  acres?  We  must,  therefore,  take  the  case 
to  have  been  that  the  parties  concluded  their  bargain  and  made  the  convey- 
ance for  the  gross  sum  of  $2,500,  though  the  farm  might  exceed  or  fall  short 
of  that  quantity.  Suppose  the  farm  had  measured  forty-seven  and  a  half 
acres,  could  there  have  been  any  pretense  for  compensation  to  the  plaintiff  in 
the  face  of  his  deeds?  Suppose  it  had  exceeded  fifty  acres,  could  he  have  been 
compelled  to  pay  more  purchase  money?  The  answer  to  each  question  must 
be  in  the  negative.  Upon  this  point  the  case  of  Twiford  v.  Wareup,  Pinch, 
810,  is  very  significant.  The  court  there  said,  "  that  the  articles  were  only  a 
security  and  preparatory  to  the  conveyance,  and  the  defendant,  having  after- 
wards taken  a  conveyance,  shall  not  resort  to  the  articles  or  to  any  particular, 
or  to  any  averment,  or  communication  afterwards;  for  such  things  shall  never 
be  admitted  against  the  deed."  So  in  Smith  v.  Evans,  6  pinn.,  102,  Chief  Jus- 
tice Tilghman  considered  that  the  original  contract,  which  was  for  three  tracts 
of  land  containing  nine  hundred  and  ninety-one  %nd  a  quarter  acres,  at  a  speci- 
fied price  by  the  acre,  was  done  away,  or  rather  conclusively  closed  as  to  quan- 
tity, by  taking  a  deed  by  metes  and  boundaries  of  the  tracts  as  "  containing 
nine  hundred  and  ninety-one  and  a  quarter  acres,  etc.,  be  the  same  more  or 
less."  "By  accepting  this  deed,"  said  he,  "it  appears  to  me  that  the  agree- 
ment, so  far  as  concerned  the  quantity,  was  closed,  both  parties  consenting  to 
estimate  it  at  nine  hundred  and  ninety-one  and  a  quarter  acres."  And  though 
the  deficiency  in  that  case  was  eighty-eight  acres,  as  there  was  no  pretense  of 
fraud,  the  court  enforced  payment  of  the  securities  for  the  whole  purchase 
money.  This  case  is  far  stronger  than  the  present;  but  it  has  much  in  its 
principle  which  commends  it  for  adoption  in  practice.  My  judgment  accord- 
ingly is,  that  the  original  contract  of  sale  at  $50  by  the  acre  was  so  far  waived 
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or  modified  by  the  parties  that  the  number  of  acres  did  not  form  the  basis  of 
the  ultimate  conveyance,  but  the  farm  was  purchased  upon  an  estimate 
assumed  by  the  parties,  and  at  a  gross  sum. 

§  800.  When  the  affirmation  of  a  belief  may  amount  to  fraud. 

This  leads  me  to  the  next,  and  indeed,  upon  the  structure  of  the  bill  itself,  to 
the  only  important  point  of  the  controversy ;  and  that  is,  whether  there  has 
been  a  fraudulent  misrepresentation  of  the  quantity  by  the  defendant.  The 
case  has  been  argued  also  upon  the  ground  of  mere  mistake;  but  the  bill  does 
not  put  the  charge  under  this  aspect,  nor  assume  it  as  a  ground, of  relief.  The 
court,  therefore,  must  deal  with  the  case  as  it  is,  secundum  allegata  ct  probata. 
The  whole  stress  both  of  the  allegations  and  proofs  is,  that  the  defendant  repre- 
sented his  opinion  and  belief  of  the  quantity  in  such  a  manner  as  to  gain  the 
entire  confidence  of  the  plaintiff.  There  is  no  pretense  that  the  plaintiff  made 
any  positive  assertion  of  fact,  in  the  nature  of  a  declaration  of  his  knowledge, 
or  of  his  warranty  of  quantity.  The  whole  was  confined  to  an  expression  of 
opinion  and  belief,  and  was  so  understood  and  acted  upon  by  both  parties. 
The  contradiction,  therefore,  of  the  defendant's  good  faith  is  to  be  established, 
not  by  showing  that  the  quantity  is  different  from  the  representation,  but 
that  the  opinion  and  belief  of  the  plaintiff  were  fraudulently  misrepresented 
to  the  injury  of  the  plaintiff.  It  has  been  suggested  at  the  bar  that  fraud  can- 
not be  predicated  of  belief,  but  only  of  facts.  But  this  distinction  is  quite  too 
subtle  and  refined.  The  affirmation  of  belief  is  an  affirmation  of  a  fact,  that 
is,  of  the  fact  of  belief;  and  if  it  is  fraudulently  made  to  mislead  or  cheat  an- 
other, to  abuse  his  confidence,  or  to  blind  his  judgment,  it  is  in  law  and  morals 
just  as  reprehensible  as  if  any  other  fact  were  affirmed  for  the  like  purpose. 
The  law  looks,  not  to  the  nature  of  the  fact  averred,  but  to  the  object  and  de- 
sign of  the  affirmation. 

§  S01 .  Rule  as  to  force  and  effect  of  an  answer  in  equity. 

It  is  very  material  in  this  part  of  the  cause  that  the  defendant's  answer  is 
so  full,  direct  and  circumstantial  in  the  denial  of  the  fraud  and  misrepresen- 
tation. In  a  court  of  equity  nothing  short  of  clear  and  decisive  testimony  by 
two  witnesses,  or  by  other  circumstances  quite  equivalent,  ought  to  outweigh 
such  an  answer.  In  the  complaint  brought  by  the  plaintiff  before  the  church, 
of  which  the  defendant  is  the  pastor,  there  is  an  allegation  of  fraud ;  but  if 
the  testimony  of  the  witnesses,  as  to  the  occurrences  which  took  place  before 
the  proper  authorities  on  that  occasion,  is  to  be  credited,  the  plaintiff  aban- 
doned that  charge  and  denied  his  intention  to  make  or  persist  in  it!.  Such  aa 
admission  would  go  very  far  to  weaken  the  force  of  the  charge. 

§  802.  Circumstances  relied  on  to  sh/>w  fraud. 

The  circumstances  principally  relied  on  to  sustain  the  charge  are,  in  tho 
first  place,  the  conduct  of  the  defendant  about  the  time  of  executing  the  con- 
veyance. He  made  inquiries  as  to  the  state  of  the  plaintiff's  mind  in  relation 
to  the  purchase,  and  whether  he  was  eager  and  earnest  for  the  bargain.  Hav- 
ing received  information  that  the  plaintiff  was,  in  the  language  of  a  witness, 
u pretty  fierce"  to  buy,  the  argument  attributes  to  him  the  determination  to 
make  the  most  of  his  advantages.  This  may  be  a  circumstance  not  wholly 
without  weight;  but  it  is  surely  too  slight  to  rouse  a  suspicion  of  grave  and 
intentional  fraud.  It  may  show  wariness,  and  watchfulness,  and  worldly  pru- 
dence in  ascertaining  how  to  negotiate  with  a  willing  purchaser;  but  it  can 
scarcely  pass  for  more  than  the  indication  of  a  wish  to  drive  a  close  and  thrifty 
bargain. 
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Another  circumstance  of  more  significance  is  the  fact  of  the  representation 
of  the  property  in  the  probate  inventory  of  the  father's  estate,  presented  and 
sworn  to  by  the  defendant,  as  executor  under  his  will.  The  defendant  took 
by  a  deed  from  his  father  one  of  the  three  tracts  of  hind  composing  the  farm, 
estimated  at  about  twenty  acres.  The  father,  by  his  will,  gave  a  parcel,  esti- 
mated to  contain  about  twenty-two  acres,  to  one  person,  and  another  parcel, 
estimated  to  contain  about  one  acre,  to  another  person ;  and  the  residue  of  his 
real  estate  was  devised  to  the  defendant.  In  the  inventory,  the  real  estate  of 
the  father  is  represented  to  be  "forty  acres  of  land  with  one  dwelling-house 
thereon."  The  argument  drawn  from  these  facts  is,  that,  deducting  the  twenty- 
three  acres  given  to  other  devisees,  there  could  remain  not  exceeding  seven- 
teen acres  devised  to  the  defendant;  and  therefore,  uniting  the  tract,  thus 
devised,  with  that  which  the  defendant  took  by  deed,  there  was  within  his 
own  knowledge  an  estimated  quantity,  not  exceeding  thirty-seven  acres.  This 
argument  is  met  on  the  other  side  by  the  allegation  that  the  inventory  was 
by  mere  estimation  and  not  by  measurement;  and  that  in  cases  of  this  sort  it 
is  not  usual,  especially  where  the  estate  is  solvent,  to  be  exact  in  the  state- 
ment of  the  number  of  acres.  The  executor  affirmed  the  inventory  simply  bo- 
cause  it  was  so  returned  by  the  appraisers.  There  is  weight  in  this  suggestion; 
and  it  derives  some  aid  from  the  devise  of  the  tract  of  twenty -two  acres,  which 
is  described  in  the  will,  not  by  absolute  quantity,  but  by  metes  and  bounds, 
as  containing  u  about  twenty-two  acres,  be  the  same  more  or  less."  The  cir- 
cumstance, however,  is  not  without  importance;  and  it  certainly  called  upon 
the  defendant  for  much  caution  in  his  affirmations  as  to  the  quantity. 

Another  circumstance  is,  that  upon  a  prior  negotiation  with  certain  persons 
of  the  name  of  Sherman  for  the  purchase  of  the  estate,  the  defendant  repre- 
sented the  farm  to  contain  forty-fioe  acres.  This  fact  comes  out  from  both  of 
the  persons  who  negotiated  for  the  purchase.  But  both  agree  that  it  was  a 
mere  estimation  and  not  a  positive  representation.  A  certificate  of  this  fact 
was  laid  before  the  church  meeting;  and  another  witness  asked  the  defendant 
at  another  time,  why  this  representation  was  made.  His  answer  was  (as  the 
witness  states),  "  that  it  was  in  time  of  war,  when  it  was  not  prudent  for  a  man 
always  to  tell  exactly  what  he  was  worth."  I  own  that  this  excuse  is  very  un- 
satisfactory. In  the  case  of  an  intended  sale  it  could  form  no  ground  for  an 
undervaluation  of  the  property,  whatever  might  be  the  case  for  other  pur- 
poses. The  excuse,  under  any  circumstances,  if  it  involved  a  known  misrepre- 
sentation, would  not  be  very  creditable;  and  it  is  less  easily  reconcilable  with 
the  high  standard  of  moral  purity,  so  appropriate  in  clergymen,  than  with  that 
which  is  found  in  the  common  business  of  human  life.  The  view,  however,  in 
which  it  bears  on  the  present  controversy  is  not  one  of  ethics,  but  of  fact.  Does 
it  show  that  the  defendant  himself  misrepresented  his  own  opinion  and  belief 
to  the  plaintiff,  or  only  that  ho  sometimes,  when  his  own  interest  was  con- 
cerned, used  language  without  much  care,  and  in  a  loose  and  inaccurate  sense? 

The  other  circumstances  of  the  case  have  not  presented  any  serious  difficulty 
to  my  mind.  This  circumstance,  I  am  compelled  to  admit,  is  calculated  to 
make  an  unfavorable  impression.  It  has  a  tendency  to  diminish,  in  some  de- 
gree, that  undoubting  confidence  with  which  one  would  listen  to  the  direct 
denials  of  the  answer.  But  after  pausing  with  much  deliberation  upon  all  the 
facts,  I  cannot  say  that  this  circurhstance  ought  to  overcome  them.  The 
representation  in  the  conveyances  is  of  forty-seven  acres  and  one-half  only ; 
and  here,  giving  this  testimony  its  whole  force,  the  prior  representation  re- 
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daces  the  quantity  to  forty-five.  This  difference  is  not  such  as  would  or 
ought,  ordinarily,  to  introduce  a  presumption  of  ill  faith.  The  estimates  of 
men  of  quantities  in  themselves  uncertain  and  unmeasured  may  differ  at  dif- 
ferent times  from  various  circumstances,  without  any  suspicion  of  wilful  mis- 
representation. What  is  matter  of  opinion  in  such  cases  carries  with  it  the 
elements  of  doubt.  Better  information,  more  reflection,  and  more  guarded 
attention  may  honestly  change  the  belief  of  the  party;  and  if  his  interest 
lies  that  way,  it  more  readily  draws  his  judgment  to  the  most  favorable  con- 
clusion. It  would  sound  harsh,  under  such  circumstances,  to  found  a  decree  as 
upon  fraud,  where  there  might  be  innocent  mistake,  loose  and  inconsiderate 
assertion,  or  negligent  inquiry.  Especially  would  it  be  harsh  to  press  such 
considerations  against  a  solemn  denial  uqder  oath,  unless  the  judgment  of  the 
court  could  not  justly  avoid  the  conclusion. 

The  case  of  fraudulent  misrepresentation  does  not  appear  to  me  to  be  made 
out,  so  that  a  court  of  equity  ought  to  interfere.  My  opinion  is,  that  the  bill 
ought  to  be  dismissed;  but  it  is  not  a  case  for  costs  for  the  defendant. 

The  district  judge  concurs  in  this  opinion,  and  therefore  let  there  be  a  de- 
cree of  dismissal  without  costs. 


Decree  accordingly. 


BOYCE  v.  GRUNDY. 
(3  Peters,  210-231.    1830.) 


Opinion  by  Mb.  Justice  Johnson. 

Statement  of  Facts. —  This  is  an  appeal  from  the  decree  of  the  circuit 
court  of  West  Tennessee,  rendered  in  a  case  in  which  the  appellee  was  com- 
plainant. The  bill  was  filed  to  obtain  the  rescission  of  an  agreement  entered 
into  on  the  3d  of  July,  1818,  between  James  Boyce,  the  appellants'  testator 
and  devisor,  and  the  complainant,  for  the  sale  of  a  tract  of  land  lying  on  the 
Homochito  river,  in  the  state  of  Mississippi. 

The  grounds  set  forth  in  the  bill  are  fraudulent  misrepresentations:  1.  As 
to  the  testator's  title  to  the  land.  2.  As  to  the  locality  of  the  land.  3.  As  to 
the  liability  of  the  land  to  inundation.  4.  As  to  the  general  description  of 
the  character  and  quality  of  part  of  the  land  not  examined  by  complainant. 

We  have  weighed  the  allegations  of  fraud  contained  in  the  bill,  and  are 
well  satisfied  that  they  are  material,  and  such  as  entitle  the  complainant  to 
relief,  if  substantiated.  We  have  also  considered  the  evidence  introduced  by 
the  complainant,  and  compared  it  with  the  rebutting  testimony  introduced 
by  the  appellants,  and  are  of  opinion  that  the  testimony  in  support  of  com- 
plainant's allegations  is  full  to  the  purpose  of  sustaining  his  bill,  and  the  credi- 
bility of  his  witnesses  fully  established,  wherever  it  has  been  necessary;  so 
that  in  those  points  in  which  it  has  been  contradicted  by  the  appellants' 
witnesses,  we  cannot  avoid  giving  credit  to  that  of  the  complainant. 

The  decree  below  must,  therefore,  be  sustained,  unless  the  appellants  can  pre- 
vail upon  some  legal  ground  which  will  except  this  case  from  the  general  rules 
on  this  subject.  The  first  and  principal  ground  taken  is,  that  the  court  of  law 
was  competent  to  give  relief,  and  that  this  court  should  refuse  relief,  as  well 
on  the  general  principle  as  affirmed  in  the  judiciary  act,  as  because:  1.  That 
the  complainant  was  not  prompt  in  insisting  upon  the  fraud  as  soon  as  discov- 
ered ;  and  2.  Because  he  did  not  avail  himself  of  it  in  a  plea  to  the  action 
at  law. 
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§  303.  Rule  as  to  remedy  in  equity. 

This  court  has  been  often  called  upon  to  consider  the  sixteenth  section  of 
the  judiciary  act  of  1789,  and  as  often,  either  expressly  or  by  the  course  of 
its  decisions,  has  held  that  it  is  merely  declaratory,  making  no  alteration  what- 
ever in  the  rules  of  equity  on  the  subject  of  legal  remedy.  It  is  not  enough 
that  there  is  a  remedy  at  law;  it  must  be  plain  and  adequate,  or  in  other 
words,  as  practical  and  as  efficient  to  the  ends  of  justice  and  its  prompt  ad- 
ministration, as  the  remedy  in  equity.  In  the  case  before  us,  although  the 
defense  of  fraud  might  have  been  resorted  to,  and  ought  to  have  been  sus- 
tained in  that  particular  suit,  and,  I  will  add,  would  have  greatly  aided  the 
complainant  in  a  bill  to  rescind,  yet  it  was  obviously  not  an-  adequate  remedy, 
because  it  was  a  partial  one.  The  complainant  would  still  have  been  left  to 
renew  the  contest  upon  a  series  of  suits;  and  that  probably  after  the  death  of 
witnesses. 

§  304.  Duty  of  the  party  who  relies  on  the  defense  of /rated. 

That  he  was  bound  to  be  prompt  in  communicating  the  fraud  when  discov- 
ered, and  consistent  in  his  notice  to  the  opposite  party  of  the  use  he  proposed 
tp  make  of  the  discovery,  cannot  be  questioned.  But  we  cannot  concede  to 
the  appeflants'  counsel  that  the  complainant  was  chargeable  with  delay  or  in- 
consistency in  the  particulars.  In  his  bill  he  alleges  that  the  fraud  did  not 
come  to  his  knowledge  until  1821,  and  that  he  forthwith  gave-jiotice  to  James 
Boyce  that  he  might  resume  possession  of  the  premises,  and  receive  the  rents 
and  profits,  for  that  he  would  not  comply  with  the  contract;  which  notice  he 
repeated  to  the  appellants  after  Boyce's  death. 

It  has  been  argued  that  the  testimony  establishes  an  earlier  notice,  and  even 
a  contemporaneous  notice  of  the  facts  which  the  complainant  alleges  were 
concealed  or  misrepresented.  The  misrepresentations  relied  upon  are  of  two 
classes ;  those  which  relate  to  the  land,  and  those  which  relate  to  the  title. 

As  to  the  title,  the  case  furnishes  no  ground  for  imputing  to  the  complain- 
ant contemporaneous  notice  of  the  involved  state  it  was  in.  The  evidence  of 
the  fact  of  representation  on  this  subject  rests  chiefly  on  the  deed  and  the 
letters  from  Port  Gibson.  From  these  it  clearly  appears  that,  so  far  as  relates 
to  the  two  hundred  acres  purchased  from  Ellis,  the  complainant  could  not, 
even  at  the  time  of  sale,  have  been  put  on  inquiries  respecting  the  tide.  For 
the  deed  expressly  imports  that  the  whole  land  sold  was  comprised  within  the 
grant  to  Davis.  With  regard  to  the  land  actually  comprised  within  the  grant 
to  Davis,  if  the  agreement  to  make  a  present  sale  of  land,  for  which  there 
was  to  be  made  present  and  successive  payments  to  a  large  amount  within 
four  years,  does  not  imply  a  present  title  or  a  present  power  to  sell,  it  cer- 
tainly amounts  to  a  representation  that,  at  the  end  of  four  years,  the  seller 
would  be  able  to  make  a  clear  title. 

But  since,  upon  the  discovery  made  at  Port  Gibson,  the  notice  given  by  the 
complainant  was  not  of  an  intention  to  rescind,  but  of  a  claim  for  a  deduction 
pro  rata,  and  since  time  is  expressly  given  to  the  extent  of  four  years  to  make 
title  to  the  whole  tract,  we  will  not  affirm  that,  in  the  absence  of  any  proof 
of  positive  loss  from  want  of  title  in  the  interval,  if  the  party  had  been  able 
to  make  title  when  the  bill  was  filed,  and  had  so  answered,  and  duly  set  out 
the  title  to  be  tendered,  that  it  would  have  been  a  case  for  relief.  But  the 
defendants  in  their  answer  go  into  an  exposition  of  the  only  title  they  can 
offer,  and  that  is  so  involved  and  imperfect  that  a  court  of  equity  would 
not  even  refer  it.    If,  then,  the  appellants  were  now  before  this  court,  under 
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a  bill  for  a  specific  performance,  it  is  clear  that  they  must  be  turned  out  of 
court,  being  incompetent  on  their  part  to  fulfill  the  contract.  The  rules  of 
law  relating  to  specific  performance  and  those  applied  to  the  rescission  of  con- 
tracts, although  not  identically  the  same,  have  a  near  affinity  to  each  other. 

Again,  if  the  object  of  the  complainant's  bill  had  been  confined  to  obtain- 
ing an  injunction  until  he  could  receive  from  defendant  a  good  title  to  the 
land,  can  it  be  doubted  that  where  the  cause  of  action  at  law  is  a  covenant  in 
the  same  deed  which  stipulates  for  such  a  title,  that  he  would  be  enjoined 
until  he  made  a  title?  And  if  so,  how  long  is  this  state  of  suspense  to  be  tol- 
erated? The  title  was  to  be  made  in  four  j^ears;  this  certainly  amounts  to  a 
representation  that  he  would  be  able  to  make  title  at  that  time ;  but  twelve 
years  have  now  elapsed  and  still  it  is  not  pretended  that  a  clear  legal  estate 
has  been  acquired. 

In  excuse  for  this  it  is  urged  that  the  complainant  committed  the  first  fault; 
that  had  he  been  punctual  in  his  payments  Boyce  would  have  been  able  to 
procure,  to  be  executed  to  himself,  a  title  that  would  have  enabled  him  to 
oomply  with  his  agreement.  But  the  state  of  his  title  is  before  us,  and  a 
mere  tender  of  money  was  not  sufficient  to  give  him  a  legal  estate.  He  must 
still  have  passed  through  the  delays  and  casualties  incident  to  a  suit  in  equity, 
before  he  could  have  acquired  such  an  estate  as  would  have  satisfied  the  just 
claims  of  the  complainant.  The  case,  however,  furnishes  a  more  conclusive 
answer  to  this  argument.  The  two  hundred  acres  not  included  in  Davis' 
grant,  valued  at  the  average  which  complainant  would  have  paid  for  all  the 
good  land  actually  contained  within  his  purchase,  would  have  satisfied  every 
payment  that  fell  due  within  the  four  years.  This  deduction  he  informed 
Boyce  he  would  insist  upon,  and  there  is  no  evidence  in  the  cause  to  make  it 
clear  that  Boyce  did  not  acquiesce  in  this  agreement. 

It  is  argued,  that  of  the  defects  in  Boyce's  title  the  court  could  not  be  in- 
formed; that  the  complainant  did  not  ask  for  a  specific  performance,  and  the 
defendants  were  not,  therefore,  called  upon  to  set  out  their  title.  But  by  re- 
ferring to  the  bill  it  will  be  seen  that  they  are  expressly  called  upon  to  set  out 
their  title,  and  in  their  answer  undertake  to  do  so,  and  in  the  effort  exhibit  a 
title  which  he  cannot  deny  is  defective,  but,  instead  of  setting  out  a  title  free 
from  defects,  content  themselves  with  showing  that  the  defects  are  not  incur- 
able. 

§  305.  Where  a  grantor  represents  the  quality  of  land  falsely  and  the  grantee 
has  a  right  to  rely  upon  the  representationsy  other  information  will  not  hold  him 
to  inquiry. 

"With  regard  to  the  misrepresentations  relating  to  the  land,  the  only  evidence 
by  which  it  is  attempted  to  fasten  on  the  complainant  a  want  of  promptness  and 
consistency  in  availing  himself  of  the  discovery  when  made,  is  that  by  which 
a  knowledge  at  the  time  of  the  contract  is  supposed  to  be  established.  Of  the 
witnesses  from  whom  this  evidence  has  been  obtained,  it  is  enough  to  say, 
that,  with  the  exception  of  Mr.  Poindexter,  it  is  impossible  to  avoid  putting 
their  testimony  out  of  the  case.  And  Mr.  Poindexter's  testimony,  even  with- 
out his  subsequent  examination,  may,  without  any  forced  construction,  be 
reconciled  with  that  of  the  witnesses  who  testify  to  the  representations  made 
by  Boyce  at  the  time  of  the  sale.  It  relates  exclusively  to  the  subject  of  in- 
undation, and  when  the  complainant  spoke  to  this  witness  of  the  island's  over- 
flowing, he  accompanied  it  with  the  assertion  that  the  overflowing  could  be 
prevented  by  a  levee  at  a  small  expense.    This  may  well  be  confined  to  the 
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representations  received  from  Boyce,  and  does  not  necessarily  imply  a  knowl- 
edge of  its  being  subject  to  general  inundation.  Nor  was  the  information  re- 
ceived from  Mr.  Poindexter  on  this  subject  of  such  a  full  and  decided  character 
as  to  amount  to  a  communication  of  knowledge.  It  is  said  that  it  ought  to 
have  put  him  on  inquiry;  but  he  was  in  possession  of  Mr.  Boyce's  positive 
assurances  to  the  contrary,  and  a  right  to  rely  upon  that  assurance  without 
inquiry.  The  bill  alleges  the  time  of  coming  to  his  knowledge  to  have  been 
that  of  the  communication  authorizing  the  party  to  take  possession,  and  the 
evidence  is  not  sufficient  to  prove  notice  at  any  previous  time. 

§  806.  Whether  an  injunction  to  restrain  proceeding  on  a  judgment  will 
lie  where  the  party  neglected  to  plead  a  defense. 

The  second  ground  on  this  head  of  the  appellant's  argument  has  been  partly 
answered  by  the  doctrine  laid  down  upon  the  construction  of  the  judiciary 
act,  on  the  subject  of  the  remedy  at  law.  And  so  far  as  it  relies  on  the  adju- 
dication quoted  from  3  Mer.,  12,  225,  226,  we  think  it  unsustained.  The  posi- 
tion is,  that  an  injunction  to  restrain  proceeding  on  a  judgment  at  law  will  be 
refused  by  the  court  of  equity  to  a  party  who  had  a  defense  at  law  and  neg- 
lected to  plead  it.  The  doctrine  of  the  case  quoted,  we  conceive,  has  no  bear- 
ing upon  the  present.  The  question  there  was  upon  a  point  of  practice, 
whether  a  special  injunction  should  issue  instead  of  the  common  injunction; 
there  was  no  question  about  the  right  to  the  latter,  but  the  circumstances  of 
the  case  were  such  that  the  common  injunction  did  not  afford  full  relief  to 
the  party.  The  rule  of  practice,  as  laid  down  by  the  court,  is,  that  the  special 
injunction  goes  only  in  those  cases  in  which,  from  their  nature,  the  defendant 
can  make  no  defense;  such  as  judgments  on  warrants  of  attorney.  This  was 
not  such  a  case,  but  the  party  went  for  an  exception  in  his  favor,  grounded 
upon  a  state  of  facts  which  brought  him  within  the  reason  of  the  rule.  And 
it  was  in  fact  granted.  • 

§  307.  Reducing  an  agreement  to  writing  is  an  argument  against  fraud  hit 
not  conclusive. 

It  has  been  further  argued  for  the  appellants,  that  reducing  the  agreement 
to  writing  precludes  a  recurrence  to  all  representations;  and  to  establish  this 
doctrine,  a  passage  from  Sugden  has  been  quoted.  It  cannot  be  doubted  that, 
in  the  language  of  the  author,  reducing  an  agreement  to  writing  is,  in  most 
cases,  an  argument  against  fraud.  But  it  is  very  far  from  a  conclusive  argu- 
ment, as  is  previously  shown  by  the  same  author  on  the  same  page.  The  doc- 
trine will  not  be  contended  for,  that  a  written  agreement  cannot  be  relieved 
against  on  the  ground  of  false  suggestions ;  and  yet  if  the  doctrine  of  this 
quotation  were  the  rule,  instead  of  an  incident  to  it,  such  would  be  the  conse- 
quence. 

There  is  no  attempt  made  here  to  vary  the  written  agreement;  the  relief 
is  sought  upon  the  ground  that,  by  false  suggestions  and  immoral  concealment, 
the  party  seeking  relief  was  entrapped  into  an  agreement  in  which  he  would 
not  otherwise  have  involved  himself.  This  is  not  denying  that  the  agreement 
in  the  record  was  the  agreement  entered  into,  but  insisting  that  it  was  viti- 
ated by  fraud,  which  vitiates  everything. 

§  308.  That  damages  may  be  recovered  at  law  is  no  defense  to  a  suit  in  equity 
to  rescind  a  contract  on  the  ground  of  fraud. 

It  has  been  further  argued  that  the  misrepresentation,  if  at  all  established, 
was  but  of  a  personal  character,  and  susceptible  of  compensation  or  indemnity, 
to  be  assessed  by  a  jury.    On  this  there  may  be  made  several  remarks;  and 
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first,  that  if  the  faets  made  out  suoh  a  case,  yet  the  law,  which  abhors  fraud, 
does  not  incline  to  permit  it  to  purchase  indulgence,  dispensation  or  absolu- 
tion. Secondly,  that  although,  locally,  a  misrepresentation  may  be  partial, 
yet  it  may  be  vital  in  its  effects  upon  the  views  and  interests  of  the  party 
affected  by  it.     Such  was  the  case  of  Fulton  v.  Koosevelt. 

But  lastly,  the  evidence  makes  out  a  case  very  far  removed  from  one  of 
merely  a  partial  character.  North,  south,  east,  and  west,  we  find  the  mis- 
representations influencing  the  estimate  of  the  value  of  these  premises.  In- 
deed, if  we  are  to  believe  the  testimony  of  Kandel  M'Garvick  —  and  its  clear- 
ness, fullness  and  fairness  speaks  its  own  eulogium  —  a  case  of  rtiore  general 
or  more  vital  misrepresentation  can  seldom  occur,  or  a  case  of  more  absolute 
devotion  to  misplaced  confidence.  Not  only  for  the  qualities  and  incidents, 
but  also  for  the  lines,  the  representations  of  the  seller  were  implicitly  relied 
on,  and  certainly  to  the  most  important  results  as  to  the  value  of  the  property. 
M'Garvick  proves  that  they  were  carried  to  a  certain  fence,  which  fence  ex- 
cluded a  large  knob,  as  it  is  called  in  that  country,  containing  a  considerable 
body  of  untillable  and  worthless  land,  and  expressly  told  by  Boyce  that  the 
fence  was  his  line.  Thus  explicitly  declaring  that  that  body  of  bad  land  was  not 
included  in  the  land  sold  him,  whereas  in  fact  it  was  included;  and  in  another 
direction  where  the  land  was  fine,  as  if  to  make  up  the  deficit  in  quantity  to 
an  experienced  eye,  he  represents  the  land  in  view  as  being  included  within 
his  survey,  when  in  fact  it  was  not  all  included.  And  suppose  the  utmost  ef- 
fect be  given  to  the  testimony  of  the  appellants,  relative  to  the  actual  extent 
to  which  the  island  was  subject  to  inundation,  still,  it  leaves  wide  ground  for 
the  charge  of  misrepresentation.  The  testimony  is  full  to  establish  that,  in 
several  years,  the  whole  has  been  overflowed.  And  the  most  favorable  state 
of  facts  will  leave  from  one  hundred  to  one  hundred  and  fifty  acres,  in- 
stead of  fifteen  or  twenty,  subject  to  this  casualty  in  ordinary  years.  This, 
although  partial  in  one  sense,  is  total  as  to  the  diminution  of  the  value  of  the 
whole.  Compared  with  the  representation  proved,  it  certainly  annihilates  the 
very  material  consideration  that  it  admitted  of  being  prevented  at  a  small  ex- 
pense, more  especially  as  the  chief  injury  was  to  be  expected  from  the  waters 
of  the  Mississippi. 

In  a  purchase  of  nine  hundred  and  fifty  acres  at  $20  an  acre,  such  a  discrep- 
ancy between  facts  and  representations  as  would  add  thirty-three  and  a  third 
or  perhaps  fifty  per  cent,  per  acre  to  the  cost,  is  not  a  case  for  mere  compen- 
sation. And  if  not  a  case  for  mere  compensation,  there  was  no  controlling  ne- 
cessity to  send  the  cause  to  a  jury.    The  decree  must  be  affirmed,  with  costs. 


SMITH  t7.  BABCOCK. 
(Circuit  Court  for  Massachusetts:  2  Woodbury  &  Minot,  246-298.    1840.) 

Statement  of  Facts. —  Proceeding  in  equity  to  recover  back  the  considera- 
tion for  a  tract  of  land  situate  in  Maine,  and  paid  by  the  complainant  to  the 
defendants, partly  in  cash  and  the  rest  in  notes;  the  same  having  been  re* 
ceived  by  defendant,  John  Cross,  and  the  money  divided  between  himself  and 
the  other  defendants,  except  Noble,  the  notes  having  been  given  to  the  latter. 

The  bill  charges  principally  that  there  were  fraudulent  misrepresentations 
on  the  part  of  said  Cross,  which  influenced  complainant  to  make  the  purchase 
in  November,  1835,  which  is  now  sought  to  be  set  aside.    That  Cross  and 
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the  other  defendants  were  the  owners  of  9aid  land;  that  he  was  chiefly 
instrumental  in  making  said  misrepresentations,  as  agent  and  part  owner  with 
the  other  respondents,  except  Noble ;  and  that  Noble,  as  holder  of  complainant's 
notes  given  for  the  land,  with  full  notice  of  their  consideration  and  only  as 
collateral  security,  could  not  recover  their  amount  and  ought  to  return  them. 
The  material  facts  as  set  forth  in  the  bill  are  as  follows :  Cross  became  pos- 
sessed of  the  land  in  1835,  his  grantor  being  one  William  Reed ;  a  company 
was  then  formed  for  the  sale  of  the  land  at  higher  and  better  prices,  called  the 
First  Boston  Company,  the  stock  of  which  was  owned  in  ten  equal  shares,  and 
the  land  was  conveyed  by  Cross  to  the  trustees  of  said  company,  Babcock  and 
Glover,  also  defendants  herein ;  said  shares  are  all  owned  by  the  defendants 
to  this  action.  Thereafter,  by  means  of  false  valuation  and  a  series  of  decep- 
tions as  to  the  sales  of  the  land,  the  quantity  of  timber  thereon,  etc.,  its 
value  was  steadily  and  fictitiously  increased  until  in  November,  1835,  when 
complainant  bought  from  said  company  a  fifteenth  of  said  land  at  $6  an  acre; 
its  true  value  not  being  one-sixth  of  that  sum.  Complainant  states  that  among 
the  false  representations  made  by  Cross  to  himself  and  the  other  purchasers 
of  said  land  were  these:  that  he  was  the  owner  thereof;  that  he  was  a  man  of 
large  means  and  able  to  respond  to  all  his  guaranties,  bonds,  etc.,  and  that 
there  were  one  hundred  and  thirty  million  feet  of  pine  timber  upon  each  acre 
of  said  land,  and  a  stream  suitable  to  transport  it  yearly  to  market. 

In  their  answer  respondents  deny  all  fraud ;  they  deny  the  agency  of  Cross 
,  to  sell  the  land  on  their  behalf,  and  they  assert  that  the  certificates  for  the 
land  were  honestly  obtained  and  were  believed  to  be  true. 

Cross  also  denies  all  fraud,  and  further  avers  that  he  was  a  man  of  large 
means  as  late  as  1837  and  1839.  The  answer  of  Noble  denies  or  expresses 
ignorance  of  all  other  matters,  except  the  transfer  of  complainant's  notes  by 
Cross  to  himself,  which  were  so  transferred  to  indemnify  him  and  one  Wyer 
for  liabilities  of  Cross  assumed  or  thereafter  to  be  assumed  by  them.  The 
other  facts  and  evidence  in  support  of  the  same  are  set  forth  in  the  opinion. 

Opinion  by  Woodbury,  J. 

The  lapse  of  time  since  the  proceedings  in  this  case  commenced  has  been 
such  that  the  members  of  the  court  are  neither  of  them  the  same.  Most  of 
the  counsel  are  also  new,  and  the  condition  of  all  the  respondents,  with  a 
single  exception,  has  changed,  it  is  said,  and  several  from  what  was  supposed 
to  be  splendid  affluence  to  bankruptcy,  and  one  of  them  passed  "that  bourne 
whence  no  traveler  returns."  Where  the  fault  has  been  for  such  unusual 
delay,  or  whether  there  has  been  none  but  mere  casualties  and  postponements 
growing  out  of  the  great  number  of  parties  and  counsel,  and  the  complexity 
as  well  as  magnitude  of  the  case,  I  shall  not  attempt  to  settle.  But  my  best 
efforts  have  been  made  to  prevent  any  further  postponement  not  indispen- 
sable to  a  due  hearing  and  examination  of  the  cause;  and  I  shall  now  proceed 
to  deliver  a  final  opinion  on  the  questions  necessary  to  be  decided,  with  a 
desire  to  put  both  sides  in  possession  of  the  reasons  on  which  it  is  founded, 
rather  than  with  the  vain  expectation  of  rendering  it  satisfactory  to  both. 

Various  questions  have  been  raised  as  to  the  competency  of  some  portions 
of  the  testimony  and  the,  sufficiency  of  other  parts,  which  may  be  first  dis- 
posed of  by  a  single  general  remark.  Without  giving  in  detail  my  decision 
in  each  case,  it  may  be  taken  for  granted,  where  I  rely  on  a  piece  of  evidence 
and  refer  to  it  in  support  of  a  conclusion  of  fact,  it  is  deemed  competent;  and 
where  a  fact  has  been  denied  by  the  answers  in  particulars  responsive  to  the 
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bill,  it  is  not  considered  as  sustained  by  sufficient  proof  unless  it  be  by  more; 
than  the  testimony  of  one  \vitness. 

§  309.  It  is  no  bar  to  the  recovery  that  the  suit  for  the  rescission  of  the  sale  of 
land  was  instituted  two  years  after  tfre  purcfiase  and  little  more  than  one  year 
ctfter  the  discovery  of  the  fraud. 

It  may  be  added  further,  in  the  outset,  that  I  discover  no  delay  in  the  insti- 
tution of  the  proceedings  by  the  complainant  which  should  be  regarded  as  a 
bar  to  his  recovery  on  the  merits,  if  merits  exist,  and  which  can,  therefore,  be 
interposed  to  excuse  this  court  from  the  labor  and  responsibility  of  examii^ng 
the  rights  of  the  different  parties  on  those  merits.  Warner  v.  Daniels,  1 
Woodb.  &  M.,  90  (§§  277-86,  supra),  and  Mason  et  al.  v.  Crosby,  id.,  363 
(§§  22-27,  supra). 

The  proceedings  were  begun  in  less  than  two  years  after  the  purchase  of 
the  land  by  the  plaintiff,  and  in  little  more  than  one  year  after  the  deficiency 
in  the  timber  was  ascertained  to  be  great,  and  after  the  conduct  of  the 
respondents  was  believed  to  have  been  unfair  and  illegal.  Nor  is  there 
understood  to  have  been  any  alteration  in  the  property  or  title,  since  the  sale, 
which  is  sufficient  to  disable  the  plaintiff  from  making  a  valid  reconveyance 
of  his  share,  if  it  should  otherwise  appear  just  to  rescind  the  sale,  though  it  is 
stated  in  evidence  that  some  auctions  of  the  land  for  taxes  have  since  taken 
place.  But  redemptions  are  understood  to  have  been  made  before  the  title 
was  foreclosed;  and  though  some  timber  was  got  off  by  the  plaintiff  and 
others  the  first  winter,  it  is  supposed  to  be  not  so  much  as  sensibly  to  change 
the  value  and  condition  of  the  premises.  Proceeding  then  to  the  great  points 
in  the  controversy,  as  the  interests  and  liabilities  of  the  respondents  are  in 
some  respects  different,  I  shall  first  consider  those  of  Cross,  the  most  active 
and  conspicuous  participator  in  the  transaction ;  next,  those  of  the  rest  of  the 
First  Boston  Company;  and,  lastly,  those  of  Noble. 

§  310.  In  a  suit  to  set  aside  a  sale  of  land  on  account  of  fraud,  the  party 
most  interested  in  t/ie  sale  is  in  a  situation  to  be  suspected  of  fraud. 

It  is  clear  that  the  respondent,  Cross,  was  the  sole  owner  of  the  whole  town- 
ship in  dispute,  about  the  1st  of  June,  1835.  It  is  equally  clear  that  in  all  the 
subsequent  transfers  of  it,  as  well  as  in  all  the  contracts  and  arrangements  for 
sales,  whether  defeated  or  perfected,  and  in  all  the  representations  connected 
with  them,  whether  true  or  false,  and  in  all  the  certificates  obtained  as  to  the 
timber,  and  which  are  conceded  now  to  be  so  erroneous,  he  was  the  chief  actor, 
and  probably  more  deeply  interested  that  any  other  individual. 

For  if  the  whole  land  cost  him  only  about  $30,000,  which  is  the  price  that 
was  to  be  paid  to  Eeed,  according  to  his  testimony,  though  Cross  testifies  to 
near  $20,000  more  in  various  ways ;  and  if  Cross  obtained  for  it  about  $70,000 
beyond  this  $30,000  from  the  First  Boston  Companjr,  and  next  received  in  New 
York  near  $30,000  more  than  he  wras  to  pay  to  the  First  Boston  Company, 
and  something  like  $5,000  more  net  profits  on  his  one-tenth  reserved  in  his 
original  deed,  and  invested  in  that  company,  he  would,  supposing  all  the  pay- 
ments to  be  honestly  made,  have  realized,  in  only  this  one  township,  in  about 
six  months,  the  enormous  profits  of  near  $105,000;  while  all  the  other  persons 
united,  so  far  as  is  known  here,  could  not  have  profited  in  this  same  operation 
half  that  amount,  and  no  one  person  over  one-twentieth  as  much. 

It  will  be  seen,  then,  at  a  glance,  how  great  was  his  interest  or  inducement 
to  effect  these  various  sales,  and  how  strong  were  his  motives  to  press  on  pur- 
chasers such  considerations  as  should  be  likely  to  throw  within  his  grasp  in  so 
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short  a  time,  and  in  an  operation  as  to  a  single  tract  of  land,  such  a  brilliant 
fortune.  Cross  being  thus  situated,  as  the  great  gainer  by  these  sales,  was 
therefore  in  a  condition  to  be  tempted  into  misrepresentations  in  order  to 
effect  them.  But  having  stronger  motives  than  any  others  to  do  wrong  is  only 
one  step  in  the  inquiry  as  to  his  real  conduct;  and  the  next  is,  what  represen- 
tations, if  any,  did  he  actually  make  concerning  the  township,  which  were  in 
fact  erroneous,  and  likely  to  deceive  the  plaintiff? 

The  first  specific  examination  concerning  Cross'  course,  in  respect  to  these 
sate,  may  as  well  be  in  relation  to  the  representations  about  the  quantity  of 
pine  timber  on  the  township.  What  kind  of  statements  on  that  subject  did  he 
actually  make  to  the  plaintiff  and  others,  about  the  same  period,  and  connected 
with  the  sale  of  this  land,  so  as  to  render  them  competent  evidence?  See 
cases  in  Warner  v.  Daniels,  1  Woodb.  &  Minot,  90,  showing  when  they  are 
competent.     Next,  were  they  relied  on  by  the  plaintiff?  and  were  they  false? 

The  case  is  full  of  proof  that  he  made  statements  as  to  the  quantity  of 
good  pine  being  one  hundred  and  thirty  million  feet  per  acre,  not  only  at 
Boston  and  Hopkinton,  in  writing  and  orally,  by  guaranty  separately  and  in 
bonds,  but  at  Long  Island  and  to  this  plaintiff,  with  the  other  purchasers. 

That  they  were  relied  on,  also,  is  proved  by  the  fact  that  the  land  was  pur- 
chased with  the  view  of  paying  the  interest  and  part  of  the  principal  speedily 
by  sales  of  the  timber;  that  Cross  gave  a  guaranty  of  twenty-five  per  cent, 
profits  from  it  by  such  sales;  that  even  before  leaving  New  York  he  was  con- 
stituted their  agent,  to  go  at  once  on  the  land  and  begin  the  removal  of  the 
timber,  to  realize  these  great  profits  from  it;  thaUhe  gave  written  guaranties 
of  the  quantity,  and  computations  showing  how  some  $43,200  per  share  could 
be  made  by  the  purchasers  of  this  timber. 

§311.  the/act  that  a  written  guaranty  supporting  false  statements  was  also 

given  providing  the  purchaser  with  another  remedy  does  not  prevent  the  suit  to 
rescind  such  sale. 

It  is  an  objection  not  well  sustained,  which  his  counsel  have  urged  against 
setting  up  such  representations  as  fraudulent,  that  another  remedy  existed  on 
those  guaranties.  It  is  a  novel  doctrine  that  a  written  warranty' is  a  bar  to 
a  suit  or  defense  founded  on  fraud  in  the  same  transaction ;  and  the  cases  are 
not  only  numerous,  that  fraud  vitiates  all  contracts  tainted  by  it,  but  that  it 
may  be  set  up  in  contests  as  to  the  condition  of  the  sales,  whether  a  warranty 
existed  or  not.  Semb.,  1  Wash.,  170;  1  Day,  156-158;  4  Mass.,  491,  492;  4  D. 
<fe  E.,  67,  337;  6  John.,  110,  181;  1  id.,  414,  503;  2  Woodeson,  416;  7  Mass., 
68.  If  such  an  objection  was  urged  in  another  view,  as  furnishing  an  ample 
remedy  at  law  (and  hence  that  none  in  equity  exists  hero,  under  the  judiciary 
act  of  17S9),  the  conclusive  answer  to  it  is  this:  The  other  remedy  is  only 
against  one  of  the  respondents  instead  of  all,  and  that  one  entirely  insolvent. 

All  that  remains  on  this  point  is,  to  decide  whether  these  representations 
were  in  reality  true  or  false.  Perhaps  there  is  no  better  general  test  of  this 
than  the  failure  of  Cross  to  fulfill  his  various  guaranties  concerning  them,  dur- 
ing the  four  or  five  years  after,  when  the  plaintiff  and  others  contended  that 
they  had  turned  out  to  be  false,  and  while  Cross  was  not  only  under  guar- 
anties to  make  them  good,  but  swears  that  he  had  ample  means  for  any  such 
purposes,  though  since  become  insolvent. 

If  they  were  true  it  would  have  been  no  loss,  but  a  gain  for  him  to  take 
back  the  land;  or  if  doubtful,  it  was  honest  and  honorable  to  exhibit  new  evi- 
dence of  their  truth,  or,  with  his  professed  ample  means,  to  make  good  the 
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indemnity  he  had  given.  On  the  contrary,  if  they  were  neither  true  nor  colora- 
bly  so,  but  undeniably  groundless,  and  made,  not  in  ignorance,  but  with  intent 
to  mislead,  the  course  of  conduct  was  likely  to  have  been  pursued  which  has 
been  charged  in  the  bill  as  exhibited  on  the  present  occasion.  Firstly,  buying 
Eeed's  bond,  who  estimated  the  good  pine  at  only  twenty-five  millions,  then 
getting  a  set  of  certificates  which  were  made  in  March  for  seventy  or  eighty 
millions,  and  then  in  three  months,  when  new  sales  at  a  higher  price  were  con- 
templated, obtaining  a  new  set  of  certificates  for  one  hundred  and  thirty  mill- 
ions, increasing  like  the  rolling  snow-ball;  and  whether  obtained  in  some 
degree  by  presents  or  "gratification  money,"  or  by  inexperience  and  looseness 
of  morals  in  certifying,  it  is  not  necessary  to  settle  on  the  evidence  as  to  those 
points;  but  only  that  they  were  obtained  and  used,  and  were  in  truth  great 
exaggerations.  Again,  when  the  correctness  of  the  statements  as  to  this  large 
quantity  of  timber  was  questioned  by  Cordis,  certainly  as  early  as  October,  if 
not  September,  and  the  grounds  of  it  stated  to  Cross;  and  when  in  consequence 
of  it,  in  part  at  least,  the  Second  Boston  Company  was  broken  up,  it  is  in 
symmetry  with  this  previous  suspicious  behavior  of  his,  not  to  have  the  land 
more  carefully  re-examined,  and  not  to  be  more  cautious  and  measured  in  his 
future  statements  as  to  the  quantity,  but  still  continue  to  represent  it  as  high 
or  higher  than  the  last  inflated  certificates.  And  so,  when  letters  were  written 
to  New  York  from  Maine,  repeating  this  charge  of  deception  against  him,  he 
refrained  from  taking  any  new  steps  to  disprove  it,  as  incorrect. 

So,  when  at  Long  Island,  new  and  more  careful  explorations  instead  of  these 
irere  proposed  to  him,  not  being  willing  to  make  them,  but  objecting  to  the 
loss  of  time  from  them,  and  offering  his  guaranty  as  to  the  quantity,  with 
assurances  of  his  great  wealth  and  responsibility  to  meet  it.  Lastly,  when 
those  who  had  been  thus  misled  complained  in  1836,  it  is  in  perfect  keeping  with 
the  same  hypothesis,  that  the  certificates  were  false,  if  not  so  known  to  be, 
that  he  should  not  attempt  to  fulfill  his  guaranty,  though  professing  in  his 
answer  to  have  been  amply  able,  but  recommended  "  Christian  resignation," 
and  proceeded  at  once  to  foreclose  his  mortgages. 

If  satisfied  that  a  great  error  had  occurred  inadvertently,  why  did  he  not 
procure  and  return  the  notes,  and  honorably  rescind  the  sale,  when  his  ability 
at  that  time,  though  pledging  the  notes  to  Noble  for  certain  specified  liabili- 
ties, is  sworn  by  both  him  and  Noble  to  have  been  great,  and  to  have  rested 
on  much  other  property  not  pledged,  as  well  as  that  pledged.  But  the  closing 
survey  of  the  timber,  made  under  an  arrangement  between  the  purchasers 
and  some  of  the  holders,  to  give  up  their  notes  to  the  amount  or  extent  the 
quantity  of  pine  timber  should  prove  to  be  less  than  eighty  millions  of  feet, 
shows  beyond  question  how  the  actual  truth  was  in  respect  to  the  representa- 
tions of  there  being  one  hundred  and  thirty  millions. 

The  whole  quantity  was  in  fact  found  not  to  have  exceeded  eight  millions, 
not  one-sixteenth  of  the  quantity  represented  and  guarantied;  and  two  of  the 
very  certifiers  in  March,  1835,  Russell  and  Paine,  when  under  oath,  testify  to 
this  reduced  quantity  of  eight  or  ten  millions  as  the  truth  in  March,  1835, 
instead  of  the  eighty  millions  to  which  they  then  certified,  and  instead  of  the 
one  hundred  and  thirty  millions  which  Russell  was  the  pilot  to  point  out  to 
the  certifiers  in  June,  1835.  How  fully  does  this  indicate  what  was  to  be 
inferred  from  Heed's  own  knowledge  and  belief,  for  some  time  an  owner  and 
explorer  of  this  township,  that  the  quantity  of  good  pine  timber  was  then 
known  not  to  exceed  twenty-five  millions? 
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And  how  fully  could  any  one  possessed  of  that  knowledge,  like  Cross  in  all 
probability,  have  been  satisfied  that  certificates  swelling  the  quantity  several 
hundred  fold  must  be  deceptive,  and  founded  in  ignorance  or  fraud?  And 
that  the  land,  if  possessing  such  an  increased  quantity,  would  never  have  been 
sold  to  him  by  Eeed  at  a  dollar  per  acre,  or  even  two^  dollars,  and  that  he 
himself,  or  the  Boston  Company,  with  such  an  increased  quantity  really  on  it, 
ought  not  to  sell  it  at  even  six  dollars  per  acre? 

Whether  the  exaggeration  and  falsity  of  these  representations  and  certifi- 
cates were  known  at  the  time  or  not  by  Cross  is  not  material  in  a  civil  suit, 
however  otherwise  it  may  be  in  a  criminal  one.  See  Doggett  v.  Emerson, 
1  Woodb.  &  M.,  205.  But,  to  show  the  probability  of  his  knowledge,  con- 
nected with  his  representations,  and  the  fact  of  their  falsity,  it  is  apparent 
that  still  more  evidence  could  have  been  furnished  if  deemed  necessary. 

The  bond  of  Eeed  distinctly  appears  to  have  been  in  the  market  for  this 
land  before  January,  1835,  and  in  the  hands  of  some  person  in  Bangor.  It 
would  have  had  a  very  material  and  additional  influence  on  this  point,  if  this 
township,  as  seems  probable,  had  in  fact  been  fully  explored  before  he  bought 
it,  and  the  quantity  of  timber  ascertained  to  be  less,  or  at  all  events  no  larger 
than  Reed  had  supposed.  As  the  proof  is,  it  certainly  was  surveyed  from 
Bangor  before  January,  1835;  and  the  result  as  to  the  timber  seems  to  have 
been  such  as  to  defeat  any  permanent  purchase  of  the  township  there.  And 
this  was  probablv  done  by  Haynes,  judging  from  Cross'  own  answer  to 
Tuthill's  bill. 

That  Cross  knew  this  result  before  his  purchase  is  not  improbable,  though 
the  evidence  of  it  is  inferential.  Certainly  he  knew  it  through  Cordis  in 
September,  who  had  obtained  it  at  Bangor  from  Moulton,  and  made  it  the 
ground  with  Cross  against  completing  a  purchase  of  a  share  in  the  town  from 
him,  and  was  thus  fully  in  possession  of  the  facts  when  he  made  the  exagger- 
ated statements  to  the  plaintiff  in  October  and  November  after.  Before  that, 
also,  from  Heed's  evidence  as  to  Cross'  frequent  inquiries  of  him  about  the 
quantity  of  timber  on  the  laud,  Cross  probably  must  have  known  that  Eeed 
did  not,  though  once  the  owner,  compute  the  quantity  higher  than  twenty- 
five  millions.  Probably,  then,  through  the  whole  sales,  Cross  knew  that  the 
survey  by  Morse  and  Stone  was  not  only  a  great  exaggeration  of  the  true 
quantity  of  pine  timber  on  the  land,  when  calling  it  seventy  or  eighty  millions 
feet  per  acre,  but  the  survey  in  June,  calling  it  one  hundred  and  thirty  mill- 
ions, was  a  still  greater  departure  from  the  facts.  lie  had  assuredly  enjoyed 
ample  means  to  know  the  incorrectness  of  both  of  them. 

But  if  this  survey  under  Morse  and  Stone  was  believed  by  Cross  to  be  only 
as  high  as  the  truth,  and  nothing  then  existing  is  known  which  should,  suggest 
any  motive  for  its  being  too  low;  but,  on  the  contrary,  Moulton's  communica- 
tions, founded  probably  on  some  other  prior  examination,  or  facts  connected 
with  this,  indicate  a  knowledge  at  Bangor  that  these  were  too  high,  the  in- 
quiry arises,  how  could  Cross  honestly  suppose  that  the  statements  made  to 
the  First  Boston  Company  by  himself  and  the  second  lot  of  surveyors,  in  June, 
1835,  nearly  doubling  this  quantity  of  good  pine,  were  unexaggerated  and 
true?  But  much  more,  how  could  he  in  November,  after  told  by  Cordis  in 
September  of  Moulton's  representations,  if  not  known  befpre,  honestly  repeat 
his  exaggerations  and  guaranties? 

Either  the  first  surveyors  were  incompetent  and  unfaithful,  or  the  last  ones 
were  so;  and  the  certificates  of  both  could  not  properly  be  used  longer  as 
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trustworthy.     Or  if  it  be  said  that  he  confided  in  the  first  ones,  and  not  in 
the  last,  then  the  last  should  not  have  been  exhibited,  and  the  inflamed  quan- 
tity set  out  in  them  should  not  have  been  reiterated  by  him  as  less  even  than, 
the  truth  about  the  quantity,  and  the  correctness  of  it  guarantied  by  him  over 
and  over  again  in  writing,  as  well  as  verbally. 

But  enough  as  to  the  timber.  The  next  important  representation  connected 
with  the  sale,  and  especially  with  the  confidence  placed  in  the  statements 
and  guaranties  of  Cross,  as  to  the  quantity  of  pine  timber,  related  to  his 
wealth.  As  that  was  asserted  and  believed  by  others  to  be  great,  or  other- 
wise,  his  guaranty  as  to  the  quantity  of  timber,  and  also  as  to  the  profits  to 
be  made  from  it,  would  be  more  or  less  confided  in,  and  more  or  less  induce  a 
stranger  to  buy.  Had  Gross  represented  himself  to  be  poor,  who  believes  that 
his  guaranty  would  have  had  the  influence  on  the  purchase  by  the  plaintiff, 
which  it  probably  had,  when  coming  from  a  man  stated  to  be  so  very 
wealthy  ? 

So  the  prior  purchase  of  the  land  back  by  Cross  from  the  first  company,  at 
an  enhanced  price  over  what  they  gave  for  it,  if  made  by  .a  man  of  property, 
able  and  likely  to  pay.  and  not  by  a  needy  speculator,  careless  whether  he 
ever  paid  or  not,  if  he  could  only  obtain  the  title  to  sell  to  others,  was  an  im- 
portant element  to  influence  the  pUiintiff  and  other  buyers.  What  others,  pos- 
sessing fortune  and  responsibility,  had  done  at  $5  per  acre,  there  could  be  less 
risk  in  doing  at  $6,  thai)  if  it  had  been  done  by  those  who  were  irresponsible 
and  never  likely  to  pay,  unless  able  to  sell  again  at  as  high  a  price.  The  impor- 
tance and  influence  of  his  wealth  on  purchasers  in  trusting  to  his  guaranties, 
and  to  the  risk  ho  had  run  in  buying  at  such  high  prices  as  a  man  of  fortune, 
are  thus  very  manifest. 

That  he  made  representations  of  his  great  wealth  to  the  plaintiff  and  others, 
and  in  almost  all  forms,  is  not  only  proved  again  and  again,  but  attempted  to 
be  shown  by  himself  and  some  witnesses  to  have  been  well  founded.  Without 
going  into  all  the  details  of  evidence,  as  to  the  truth  or  falsehood  of  his  asser- 
tions to  the  plaintiff  and  others,  concerning  his  great  wealth  at  that  time,  it  is 
certain  that  he  has  since  taken  the  benefit  of  the  bankrupt  law,  and  disclosed, 
in  his  petition  and  schedule;  rather  a  meagre  account  of  property  compared 
with  the  debts  he  owed.  It  is  equally  certain  that  no  particular  losses  are 
shown  to  have  .been  sustained  b\r  him  since  1835,  unless  it  be  by  the  Long 
Island  notes;  and  most  of  that  must,  as  yet,  have  fallen  on  others.  Much  less 
are  many  specific  losses  shown,  since  1837  and  1839,  when  his  last  answers 
were  filed,  and  when  he  still  seemed  unwilling  to  be  regarded  as  insolvent. 
It  is  evident,  too,  that  the  depreciation  in  his  property  since  1838  and  1839 
is  not  likely  to  be  much,  though  it  may  have  been  more  since  1835.  But,  even 
in  1835,  the  idea  of  his  great  wealth  seems  to  have  rested  much  more  on  a 
mere  reputation  to  that  effect,  than  on  any  substantial  and  particular  data, 
sworn  to  by  witnesses.  If  his  own  testimony,  however,  were  competent,  the 
case,  on  its  face,  in  its  general  aspect,  might  appear  to  be  one  showing  his 
fortune  then  to  exceed  $290,000.  Indeed,  even  after  his  conveyances  to  Noble, 
he  represents  himself  as  retaining  "much  property,"  being,  as  estimated  by 
him  in  another  place,  over  $130,000;  and  that  he  has  since  paid  "many  thou- 
sand dollars."  But  the  proof  as  to  this,  when  coming  to  particulars,  is  very 
meagre,  except  his  own  testimony.  That  he  had,  even  in  October,  1835,  much 
estate  of  solid  and  real  value,  except  what  was  then  conveyed  to  Noble,  and 
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especially  much  after  paying  his  debts,  is  very  questionable  from  various  cir- 
cumstances, some  of  which  it  may  be  here  proper  to  advert  to. 

They  are,  that  the  conveyance  then  was  made  on  the  eve  of  a  threatened 
suit  by  the  First  Boston  Company;  that  it  contained  a  long  list  of  both  real 
and  personal  estate;  that  it  extended  down  to  his  carriage  and  horses,  if 
not  to  everything  which  was  exposed  to  attachment ;  that  it  seemed  on  its  face, 
so  far  as  any  writing  is  put  in  the  case,  to  contain  another  proof  of  its  being  a 
general  conveyance  by  an  insolvent,  as  it  extended  so  as  to  cover  subsequent 
liabilities  for  four  years;  that  one  of  his  creditors  soon  after  sued  him,  and 
recovered  a  judgment  which  he  was  unable  to  satisfy ;  that  others  had  contests 
concerning  the  title  of  a  part  of  the  property  he  conveyed  to  Noble:  that  the 
only  notes  he  is  shown  to  have  procured  since  the  conveyance  have  been 
likewise  transferred  to  Noble  under  like  pledges;  and  that  from  his  own 
answer,  and  more  especially  his  deposition,  giving  an  estimate  of  the  value  of 
his  property  and  the  amount  of  his  debts,  so  as  to  render  him  then  worth  a 
balance  of  nearly  $150,000  by  one,  and  $290,241  by  the  other,  it  is  quite  evi- 
dent that  the  property,  not  assigned  to  Noble,  was  chiefly  of  a  "  fancy  charac- 
ter." It  consisted,  among  other  things,  of  shares  in  the  Maine  "Mining 
Company,"  "  United  States'  Quarrying  Association,"  and  "  Hollis  Granite  Com- 
pany ; "  beside,  some  lands  in  various  places,  and  among  the  rest  in  "  Shelburne, 
N.  EL,"  "  inclusive  of  minerals,"  and  for  which  little  probably  was  given,  or 
could  soon,  if  ever,  be  expected.  These  are  valued  by  him  at  sixty  or  seventy 
thousand  dollars,  and  including  what  was  assigned  to  Noble,  there  are,  beside, 
in  all  his  estate,  as  Cross  estimated  it,  some  $200,000  of  other  lands,  and 
$99,504  in  notes  and  other  obligations ;  making  the  great  aggregate  of  $390,241. 
The  debts  owing  are  put  at  only  $100,000. 

But  what  has  been  done  with  these  effects,  except  those  assigned  to  Noble, 
or  what  was  their  real  value,  does  not  appear,  as  he  gives  no  exact  list  of  sales 
or  collections,  and  they  are  not  contained  in  the  schedule  of  his  effects  as  a 
bankrupt.  His  deposition,  furnishing  the  chief  specific  data  concerning  them, 
is  confined,  in  that  respect,  to  1835.  Some  of  these  will  soon  be  referred  to  for 
another  purpose,  and  others  are  particularized  in  the  eighth  page  of  the  testi- 
mony taken  as  to  document  (C),  and  exhibit,  among  other  alleged  and  extraor- 
dinary reservations,  when  conveying  to  Noble,  about  $5,000  in  money,  and 
this  at  the  very  time  Winslow  was  attempting,  without  success,  to  collect  from 
him  less  than  $1,000. 

Again,  taking  the  property  which  is  in  his  conveyance  to  Noble,  and  putting 
the  value  on  it  which  Noble  would  seem  to,  and  making  the  deductions  made 
by  him  for  incumbrances,  and  then  making  a  like^?r<?  rata  reduction  on  Cross' 
estimates  of  other  property,  where  he  is  as  likely  to  run  into  excesses  as  in 
that  with  Noble,  and  it  is  manifest,  even  on  his  deposition  if  admitted,  that 
he  was  a  bankrupt  in  1835,  not  having  means  enough,  if  thus  estimated,  to  pay 
all  he  concedes  that  he  then  owed.  He  seems  to  forget  that  the  debts  he 
ovv^d  were  sure  to  be  exacted  without  reduction,  while  the  claims  due  to  him- 
self were  subject  to  great  losses  and  risks,  and  the  property  he  owned  was  of 
such  a  character  that  no  reliance  could  be  placed  on  anything  beyond  its 
cost,  and  not  always  that,  until  it  was  actually  sold  and  the  consideration  real- 
ized in  money. 

Thus,  as  one  illustration.  Of  the  lands  assigned  to  Noble,  the  latter  seems 
to  value  one  portion  of  them  at  about  $24,000,  after  deducting  the  mortgages 
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on  them;  while  Cross,  after  a  like  deduction,  values  them  at  $150,000.  This  is 
an  overestimate  by  Cross  in  these  lands  alone  of  $126,000.  Supposing  a  like 
overestimate  in  all  his  property,  and  the  true  value  of  the  whole  was  but 
$56,000,  while  his  admitted  debts  were  $100,000.  Again,  Cross  computes  all 
he  assigned  to  Noble,  both  real  estate  and  notes,  at  about  $203,000 ;  but  all 
which  Noble  has  realized  from  it  is  stated  to  be  only  $13,500,  or  not  one-six- 
teenth. His  whole  property  on  that  scale  of  depreciation  would  bo  worth  only 
$22,000,  or  not  enough  to  discharge  his  debts  into  $78,000. 

Again,  Noble  swears  that  all  the  signers  of  the  notes  assigned  to  him  in  the 
first  instance,  except  two  firms,  have  failed;  that  set-oifs  existed  against 
many  of  them ;  that  none  were  secured  by  mortgages;  and  that  half  of  the  debt 
of  these  two  firms  was  doubtful.  From  this  it  can  readily  be  computed  how 
little  his  notes,  as  well  as  other  property,  were  likely  to  accomplish  in  paying 
$100,000  of  debts,  most  of  which  in  the  end,  as  was  to  be  expected,  seem  to 
have  been  spunged  out  by  the  bankrupt  law. 

Another  striking  evidence  of  Cross'  own  opinion  being  entirely  unsettled  as 
to  the  value  of  his  property  to  the  extent  of  over  $100,000,  is,  that  in  his  dep- 
osition he  computes  his  wealth  to  be  from  $100,000  to  $150,000  (varying  as 
doubtful  quite  $50,000),  while  in  his  bill  of  particulars  annexed  he  computes 
himself  worth  $290,241,  after  paying  all  debts,  or  nearly  $200,000  more  than 
the  first  sum  of  $100,000.  There  is  another  similar  illustration  of  his  habit  in 
overestimating  his  property,  tested  by  himself,  and  near  the  time  of  this  trans- 
action, before  any  depreciation  could  have  occurred.  Thus  he  computes  the 
Dorchester  property  at  $7,000,  when  he  sold  it  to  Noble  for  only  $1,200,  a  de- 
preciation of  near  five-sixths.  Such  a  fortune,  like  tjie  Indian  philosophy  of 
the  earth  resting  on  an  elephant  and  the  elephant  on  a  tortoise,  but  nothing  for 
the  tortoise  to  stand  on,  falls  with  the  first  adverse  gale. 

So  it  happened,  and  was  verified  by  Cross  himself  in  relation  to  the  sales 
and  the  net  profits  anticipated,  of  more  than  $100,000  from  this  very  tract  of 
land  now  in  controversy.  •  Instead  of  realizing  that  princely  fortune,  the  very 
first  purchase  money  to  Eeed  of  the  small  sum  of  $30,000,  according  to  the 
proof,  has  never  yet  been  paid,  except  a  few  thousand  dollars  otherwise  raised. 
The  paying  of  that  depended  mainly  on  the  paying  by  the  First  Boston  Com- 
pany to  Cross;  and  their  paying  depended  on  Cross'  purchasp  back  and  paying 
them ;  and  his  paying  them  depended  on  the  paying  of  the  First  Boston  Company 
or  somebody  else  to  them ;  and  the  paying  by  the  Second  Boston  Company  or 
others  depended  on  the  sale  and  paying  to  them  by  purchasers  in  Long  Island 
or  elsewhere;  and  theirs,  on  the  paying  to  them  by  the  purchasers  of  "the 
good  pumpkin  white  pine  timber "  at  one  hundred  and  thirty  millions  feet, 
yielding  over  $1,000,000  in  profit,  nvhen  in  fact  only  seven  or  eight  millions 
grew  on  the  whole  township,  and  with  a  bad  stream  to  get  it  to  market.  This 
foundation  of  the  whole  failing,  the  entire  cob-house  tumbled  down,  with 
fragments  rolling  and  scattered  in  all  directions,  but  not  a  single  payment 
perfected  from  first  to  last. 

I  refrain  from  spending  time  on  the  evidence  as  to  Cross'  efforts  to  create, 
through  the  newspapers  and  otherwise,  in  advance  of  the  attempts  in  August 
to  make  these  sales,  exaggerated  notions  as  to  his  great  wealth  and  philan- 
thropy. It  is  certain  that  when  in  that  month  he  gave  his  bond  to  the  first 
company,  though  it  was  intended,  as  he  says,  for  a  purchase,  they  were  not 
willing  to  trust  him  as  a  man  of  property,  nor  did  they  even  confide  in  his 
notes  secured  by  a  mortgage.    So,  again,  whether  he  was  intending  to  dupe 
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others  or  really  duped  himself  on  this  topic  till  the  22d  of  October,  1835,  it  is 
impossible,  after  the  failure  which  happened  then  to  meet  his  engagements 
with  the  First  Boston  Company,  and  after  the  Second  Boston  Company  had 
refused  to  buy  of  him  the  same  land,  assigning  to  him  a  deceit  as  to  the  quan- 
tity of  timber  as  a  cause,  and  after  he  had  become  conscious,  as  stated  in  his 
answers,  that  eastern  lands  were  growing  duller  of  sale  and  falling  in  the 
market;  and  giter  he  had  felt  obliged  to  make  so  large  and  sweeping  a 
conveyance  of  his  property  to  Noble,  it  is  almost  impossible  to  suppose  that 
the  delusion  could  continue  of  his  being  likely  to  turn  out  very  rich.  Certainly 
not,  unless  in  the  madness  of  the  times,  not  entirely  over  in  some  places,  he 
could  be  able  to  dispose  of  this  township  in  some  way  so  as  to  realize  more 
for  it  than  he  had  engaged  to  give  the  First  Boston  Company. 

It  is  very  significant  that  Noble,  who  knew  Cross'  means  best  and  his  char- 
acter fully,  and  was  less  likely,  therefore,  than  others  to  confide  in  mere  repu- 
tation, or  in  newspaper  puffs,  treated  him  throughout  very  much  as  mankind 
in  general  do  debtors  whom  they  consider  insolvent. 

His  earnest  inquiries  of  Cordis  as  to  any  payments  he  intended  to  make  to 
Noble,  his  procurement  of  security  on  the  22d  of  October  of  almost  the  whole 
of  Cross'  property  shown  to  be  attachable  and  to  possess  much  real  value, 
even  down  to  his  houses  and  carriage;  his  obtaining  also  all  the  new  notes  be- 
longing to  Cross  connected  with  the  Long  Island  purchase,  almost  immedi- 
ately after  his  return,  and  extending  to  near  $30,000  in  amount, —  all  indicate 
that  his  practical  course,  whatever  may  have  been  his  theoretical  conjectures, 
was  precisely  that  of  a  shrewd  man  towards  one  believed  by  him  to  be  of 
questionable  responsibility. 

And  when  it  soon  became  apparent  that  all  Cross'  assignments  to  him  were 
likely  to  yield  much  less  than  his  just  claims,  and  that  these  notes  were  to  be 
contested,  it  seems  inconceivable,  if  he  too  then  deemed  Cross  really  retaining 
much  valuable  property  and  able  to  secure  any  of  his  creditors  (as  his  answer 
and  Cross'  both  hold  out),  that  he  should  not  have  asked  for  more  of  it  to 
be  placed  in  his  hands,  considering  the  confidential  and  friendly  relations  that 
existed  between  them,  and  considering  the  very  large  liabilities  he  and  his 
partner  Wyer  were  under  on  account  of  Cross,  amounting,  as  he  says,  to  near 
$80,000. 

Indeed,  in  his  answer  in  Tuthill's  case,  he  says  he  could  not,  in  October, 
1835,  have  realized  by  a  sale  over  half  the  nominal  amount  of  all  his  securities 
by  notes,  and  that  since,  as  before  remarked,  every  signer  of  them  has  failed, 
except  two  persons,  and  half  the  small  claim  against  them  is  doubtful;  that 
set-offs  existed  against  many  of  the  rest,  and  none  were  secured  by  mortgages 
or  sureties.  Could  something  more  and  trustworthy  as  security  have  been 
got,  and  his  demands  against  Cross  were  genuine,  is  it  probable  he  would  not 
have  obtained  it,  when  his  existing  securities  were  proving  to  be  so  worthless 
and  he  had  been  so  anxious  even  in  October  to  be  made  safe? 

§  312.  A  grantee  of  land  under  a  contract  of  sals  is  not,  so  far  as  third 
persons  are  concerned,  the  actual  owner  or  purchaser  thereof  until  the  considera- 
tion is  paid. 

The  next  misrepresentation  set  up  as  made  by  Cross  in  August,  October, 
and  before  the  sale  in  November,  is  that  he  owned  the  whole  township  A.- 
No.  2,  having  repurchased  it  of  the  First  Boston  Company  at  an  advanced 
price,  and  from  a  conviction  of  its  superior  qualities.   Clearly,  from  the  evidence, 
such  a  statement  seems  to  have  been  made  in  August,  during  the  negotiations, 
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as  well  as  at  the  time  of  the  negotiation  in  October,  and  the  sale  in  Novem- 
ber. 

Indeed,  it  is  quad  admitted,  being  justified  as  trne  on  the  ground  that 
having  obtained  a  bond  for  a  deed  in  August,  and  given  a  bond  to  take  and 
pay  for  one  on  the  19th  of  October,  he  was  virtually  the  owner  till  th&t  date; 
and  that  though  he  then  failed  to  obtain  a  deed,  from  his  inability  to  make  the 
promised  payments,  yet  he  obtained  a  parol  extension  of  the  time  for  having 
the  deed  and  for  making  payment,  thirty  days  longer.  However  such  a  con- 
tract for  a  purchase  may,  in  law  or  equity,  confer  certain  rights  to  the  land, 
which  may  be  sustained  on  making,  subsequently,  the  payments  stipulated 
(1  Sug.  Vend.,  171;  1  Atk.,  572;  7  Ves.  Jr.,  265,  274),  yet  it  is  difficult  to  see 
how  they  amount  to  an  actual  sale  till  the  condition  precedent  is  fulfilled,  and 
which  usually  is  the  payment  or  tender  of  the  consideration. 

As  between  the  parties  where  there  is  a  contract  to  sell  and  buy,  chancery, 
by  considering  that  done  which  ought  to  be  done,  may  regard  the  buyer  as 
owner,  and  if  he  is  to  mortgage  back,  as  mortgagor.  Longworth  v.  Taylor, 
1  McLean,  395.  This  must  be,  however,  only  between  them  and  not  third 
persons,  and  even  a  court  of  equity  could  not  consider  a  deed  as  executed 
unless  the  consideration  was  paid  or  secured.  So  what  is  to  be  conveyed  is 
regarded  as  personalty,  if  the  vendor  die  before  conveying.  7  Ves.  Jr.,  436; 
McKay  v.  Carrington,  1  McLean,  54  (Equity,  §§  801-11). 

Here,  too,  not  a  dollar  of  the  money  was  tendered  or  paid  at  the  time 
agreed,  nor  till  after  Cross  had  himself  conveyed  to  the  plaintiff  and  others, 
and  obtained  notes  and  money  to  pay  over  to  Montague,  who  then,  and  not 
till  then,  delivered  to  Cross  the  several  conveyances  of  one-tenth  each,  which 
had  been  signed  by  the  trustees,  and  which  conveyances  they  did  not  mean 
should  have  any  effect  till  payment  and  delivery.  This  was  as  fully  known 
to  Cross  as  to  themselves.  It  is  equally  difficult  to  see  how  such  an  inchoate 
and  imperfect  claim  to  have  the  land  in  a  certain  event,  which  had  not  then 
happened,  and  did  not  happen  at  the  time  agreed,  nor  till  after  he  had  made 
the  very  sale,  now  in  controversy,  could,  in  common  parlance,  be  regarded  as 
making  him  the  owner  or  purchaser  till  that  event. 

Much  less  can  it  be  regarded  so  in  the  sense  and  for  the  purpose  and  effect 
manifestly  intended  in  making  those  representations  here,  and  as  they  were 
probably  understood  by  others,  who  relied  upon  them.  The  impression  un- 
doubtedly made  was,  that  the  land  was  of  such  clear  and  high  worth,  from  its 
great  amount  of  timber  and  other  circumstances,  as  to  be  sold  over  again,  by 
those  purchasing  from  himself,  and  even  to  one  so  well  acquainted  with  it  as 
a  former  owner  was  presumed  to  be,  and  at  an  advanced  price  on  the  advanced 
price  which  he  had  before  obtained  for  it,  and  that  owner  also  a  man  of  great 
responsibility  and  wealth  willing  to  be  risked  in  this  way. 

But  if  the  naked  truth  had  been  developed  at  the  sale,  that  the  money  had 
not  been  paid  to  Cross  by  the  First  Boston  Company,  for  the  enhanced  price 
then  given  by  them,  if  it  has  been  to  this  day,  except  in  part;  that  Cross 
himself  was  one  of  the  purchasers  in  interest  from  himself  at  that  enhanced 
price,  to  the  extent  of  one-tenth  of  the  township;  that  the  next  purchase  back 
by  him,  at  a  still  further  enhanced  price,  had  never  been  completed,  nor  a 
dollar  of  money  paid  for  it,  nor  any  likely  to  be,  until  he  could  accomplish 
another  sale  of  the  land,  and  thus  raise  the  means;  that  this  had  been  at- 
tempted with  a  Second  Boston  Company,  a  part  of  whom  were  also  membens 
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of  the  first  one,  buying  from  themselves  at  an  advance,  but  never  paying  any- 
thing, from  a  conviction  among  some,  at  least,  that  the  pine  timber  on  the 
land  had  been  greatly  overrated, —  looking  at  all  this,  can  any  person  suppose 
that  the  purchase  back,  represented  by  Cross  to  have  taken  place  to  himself, 
accorded,  as  understood  by  the  grantees  in  Long  Island,  or  was  meant  to  ac- 
cord, with  the  whole  truth?  or  that  it  was  supposed  by  him  to  be  understood 
by  the  plaintiff,  and  other  grantees,  in  conformity  with  what  he  knew  to  be 
the  truth  in  relation  to  what  had  happened  as  to  that  repurchase? 

And  can  any  one  for  a  moment  believe  that  the  real  facts  as  to  it,  if  all  dis- 
closed, would  have  made  the  same  impression  on  them,  or  held  out  the  same 
inducements  to  buy,  as  the  representations  did  which  Cross  then  actually 
made?  I  think  not.  But  when  you  add  to  this  the  further  representation  by 
Cross  that  he  had  purchased  this  land  back  from  a  conviction  of  its  superior 
qualities,  there  can  be  little  doubt  of  the  influence  he  meant  to  produce  by  the 
whole  statement,  and  that  it  was  at  variance  with  the  real  gist  of  the  whole 
transaction. 

There  was  still  another  matter,  connected  with  the  land  and  the  sale,  which 
appears  to  have  been  stated  by  Cross  in  a  manner  not  according  with  the  facts 
as  proved  by  various  witnesses.  The  value  of  all  the  timber  on  the  land  de- 
pended much  on  the  facilities,  and  speed,  and  certainty  of  getting  it  to  a  mar- 
ket. Cross  represented  that  it  could  be  sent  to  market,  yearly,  by  a  stream 
running  through  a  portion  of  the  township,  while  in  truth  it  cannot  be  so  sent, 
usually,  short  of  two  or  more  years;  and  he  thus  impressed  on  the  plaintiff  and 
others  a  belief  of  a  fact  which  would  naturally  lead  to  a  great  overestimate  of 
%  the  value  of  what  timber  did  exist  on  the  land,  independent  of  the  other  im- 
pression he  attempted  to  make,  of  a  quantity  of  pine  timber  being  there  so 
greatly  beyond  the  truth  as  since  developed,  and  as  before  referred  to. 

But,  besides  these  departures  from  what  was  open,  upright  and  truthful  in 
the  transaction,  certain  other  measures  were  resorted  to  with  a  view  to  pro- 
duce the  sale,  which  were  reprehensible,  and  tended  to  suppress  the  real  char- 
acter of  the  transaction.  In  such  cases  there  is  little  if  any  difference  between 
suppressio  veri  and  suggestio  falsi. 

Thus  the  whole  matter  as  to  the  Second  Boston  Company,  whose  agent  it  is 
now  said  by  some  of  the  defendants  ho  was,  and  whose  bond  of  August,  1835, 
he  carried  to  New  York  in  his  pocket,  and  who  in  that  bond  state  they  had 
purchased  this  township  of  him,  when  they  had  not,  but  whose  failure  to 
purchase  and  pay  tool£  place  in  October,  and  were  wrell  known  to  him  in  No- 
vember, as  well  as  the  cause  of  it,  in  the  deficiency  of  timber  on  the  land, 
which  had  been  assigned  to  him  by  some  of  them, —  I  say,  the  whole  of  this 
seems  from  the  evidence  to  have  been  caref.ully  concealed  or  suppressed,  and 
did  not  become  known  to  some  of  the  grantees,  if  to  any  of  them,  before  the 
ensuing  spring. 

Had  it  all  been  made  known  before  the  sale,  it  cannot  be  doubted  that  its 
influence  would  have  been  decisive  to  prevent  the  sale,  and  could  hardly  have 
been  overcome  except  through  another  concealment  which  existed  in  the  case, 
and  which  is  among  the  most  censurable  of  the  whole,  and  was  at  the  start 
resorted  to  by  Cross,  and  must  throughout  the  whole  of  it  have  naturally  exer- 
cised a  controlling  influence  over  the  minds  of  the  plaintiff  and  others.  This 
was  the  employment  of  Chalmers,  residing  in  New  York,  and  a  former  partner 
of  Cross,  and  an  acquaintance  of  the  grantees,  as  a  secret  agent  of  Cross,  to 
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promote  the  sale,  on  high  commissions  for  the  service,  while  Chalmers  was  to 
hold  himself  out  to  the  grantees  as  a  friend  of  theirs  in  the  trade,  a  counselor, 
and  a  purchaser  of  several  shares  in  common  with  them. 

The  proof  of  all  this,  though  denied  by  Cross  in  part,  is  satisfactorily  made 
out  by  Chalmers'  own  testimony  and  various  corroborating  facts.  If  Chal- 
mers, thus  conducting,  stood  alone  to  disprove  the  answer  of  Cross,  thus  con- 
ducting, the  rules  of  evidence  might  require  us  to  hesitate  as  to  the  proof  of 
this  charge  being  sufficient,  unless  believing  Cross  to  be  otherwise  much  more 
discredited  by  the  contradictions  to  many  of  the  allegations  in  his  answer  than 
Chalmers  is. 

But,  besidesuch  a  consideration,  Cross  admits  some  circumstances  which  go 
to  support  Chalmers.  Cross  admits  he  had  been  his  former  partner,  and  Cross 
was  thus  likely  to  use  his  services,  and  was  not  so  likely*  to  mislead  him,  as  a' 
stranger,  in  making  a  sale  to  him.  Cross  needed  the  services  of  some  one  to 
make  him  acquainted  with  the  New  York  grantees,  and  he  admits  that  cer- 
tain notes  were  executed  between  them,  which  Chalmers  avers  to  have  been 
part  of  this  corrupt  transaction.  Cross  admits  that  he  abated  $1,000  on  one 
note  as  a  compromise  of  "  Chalmers'  claim,"  and  "  to  pacify  him." 

Nor  does  he  deny  the  averment  in  the  bill,  that  Chalmers  signed  an  obliga- 
tion to  take  two-thirtieths  of  the  township  at  $9  per  acre,  to  be  afterwards 
shown  to  the  Long  Island  purchasers.  He  also  made  Chalmers  the  corre- 
spondent in  relation  to  this  sale  during  his  absence;  and  letters  of  Chalmers 
put  into,  the  case,  written  to  some  of  the  purchasers,  as  well  as  to  Cross,  pend- 
ing the  negotiation,  are  of  a  character  to  indioate  the  double  capacity  in  which 
he  was  acting,  or  rather  show  much  more  of  the  agent  for  Cross,  than  the 
ordinary  purchaser.  One  of  them  written  a  few  days  after  the  sale,  and  ad- 
dressed to  E.  Wyer,  another  former  partner  of  Cross,  recommends  the  respon- 
sibility of  the  signers  of  the  notes,  and  shows  Chalmers  still  continuing  to  act 
in  aid  of  Cross  and  his  interests. 

The  evidence  of  Miller  and  others  proves,  likewise,  Chalmers'  efforts  to 
smooth  over  any  difficulties  in  the  way  of  the  sale,  which  were  much  more  in 
conformity  with  his  agency  for  Cross  than  with  his  action  merely  as  a  com- 
mon buyer  with  the  rest  from  Cross.  The  influence  which  Chalmers,  thus 
situated,  could  and  did  exercise,  would  be  sinister,  and  almost  impossible  to 
thwart  or  resist.  While  confiding  in  him  as  their  friend  and  copartner  in  in- 
terest, even  affixing  his  name  to  and  heading  the  written  subscription  to  take 
shares,  and  expressing  solicitude  as  to  the  purchase,  and  actually  receiving 
conveyances  as  if  a  bona  fide  purchaser  from  Cross,  they  in  reality  were  cher- 
ishing in  him,  the  hired  agent  of  Cross,  with  a  deep  interest,  to  tempt  them  to 
purchase,  though  ruinously,  and  himself  taking  really  no  share  in  the  purchase, 
except  as  in  payment  for  his  fraudulent  services. 

The  notes  given  to  Cross  were,  as  Chalmers  states,  but  a  cover  to  blind  the 
eyes  of  all  concerned  in  Boston  and  New  York,  with  counter  notes  given  by 
Cross  to  him,  to  be  subsequently  exchanged  or  arranged  so  as  to  exonerate 
Chalmers  from  any  other  payment  than  his  commissions  as  agent.  Had  the 
grantees  known  Chalmers9  position,  it  cannot  be  supposed,  for  a  moment,  that 
the  trade  would  probably  have  been  consummated. 

Connected  with  this,  and  the  diminished  confidence  to  be  placed  in  Cross' 
statements  when  to  the  contrary,  and  connected  with  his  general  behavior  as 
to  fairness  throughout  the  whole  business,  is  the  change  in  his  answers  and 
oaths  respecting  the  form  of  the  written  contract  with  Noble.    The  lame  ao 
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count  also  given  of  his  exaggerations  concerning  the  amount  of  his  property; 
his  apparent  tampering  with  some  of  the  certifiers  and  persons  living  near 
the  land;  his  concealments  as  to  the  Second  Boston  Company,  and  of  the  dis- 
closures made  to  him  by  Cordis;  his  ante-dating  all  the  writings  in  November; 
his  ante-dating  the  paper  signed  by  Gregg;  his  having  certificates  addressed 
double,  as  if  made  either  at  his  request  or  Babcock's;  his  failure  to  produce 
the  Reed  bond ;  his  claim  at  one  time  to  have  Noble  retain  property  to  pay  it, 
and  then  avoiding  it  when  sued;  his  pretensions  to  be  immensely  rich  in  1835, 
and  yet,  in  that  very  year,  allowing  himself  to  be  prosecuted,  defaulted,  and 
no  payment  made,  and  assigning  most  of  his  estate  to  other  creditors;  his  as- 
sumed ability  to  fulfill  all  his  extravagant  guaranties,  and  yet  going  into  hope- 
less bankruptcy;  his  avowed  loss  of  the  written  contract  made  with  Noble, 
but  preserving  one  not  made;  the  looseness  evinced  in  his  deposition  respect- 
ing his  various  debts,  and  the  securities  for  them,  lodged  with  Noble,  and  not 
accounted  for  in  his  bankrupt  schedule;  and,  finally,  his  eagerness  to  sell  what 
he  stipulates  and  guaranties  shall  yield  a  profit  of  $1,296,000,  thus  throwing 
away  at  once  that  immense  profit  1  —  from  all  these,  and  from  the  considera- 
tions before  explained,  I  regret  that  it  is  impossible  to  divest  my  mind  of  the 
conviction  that  the  conduct  of  Cross,  in  this  transaction,  has  been  such  as  to 
render  his  answer  entitled  to  diminished  confidence,  and  the  sale  to  the  plaint- 
iff void  on  account  of  material  misrepresentations,  which  could  not  but  have 
influenced  the  plaintiff  to  make  the  trade,  and  which  have  turned  out  to  be 
unsupported  by  facts. 

§313.  Quwre:  Whether,  wJiere  a  bill  only  alleges  fraud,  relief  can  be  hud 
on  the  ground  qf  mistake. 

Nor  do  I  entertain  much  doubt  that  the  bill  in  this  case  alleges  enough  to 
justify  setting  aside  the  sale  on  account  of  a  gross  and  great  mistake  in  the 
quantity  of  pine  timber  on  the  land ;  there  being  clear  evidence  not  only  of 
that  mistake,  but  that  the  quantity  of  such  timber  formed  a  principal  induce- 
ment to  the  purchase  by  the  plaintiff  and  others. 

But  there  is  no  substantive,  distinct  claim  in  this  bill  to  set  the  sale  aside  for 
a  mistake  alone ;  and  though  all  the  averments  necessary  to  recover  for  a  mis- 
take may  be  included  in  the  higher  charges  of  fraud,  and  there  are  some  anal- 
ogies to  justify  the  waiver  of  what  is  surplusage  in  cases  at  common  law, 
such  as  finding  a  prisoner  guilty  of  manslaughter  under  an  indictment  for 
murder,  and  of  larceny  under  one  for  burglarj^  yet  it  is  not  certain  that  the 
respondents,  under  this  bill,  would  come  fully  prepared  to  make  such  answers 
and  proof  as  they  would  make,  in  case  of  a  bill  asking  specifically  to  have  the 
sale  set  aside  for  a  mistake.  The  case  of  Daniel  v.  Mitchell,  1  Story,  172, 
seems  to  sustain  such  a  course ;  but  the  printed  report  of  it  does  not  set  out  the 
bill  so  fully  as  to  enable  one  to  judge,  with  certainty,  whether  it  is  a  prece- 
dent in  point  or  not  on  this  question. 

The  manuscript  bill,  however,  on  being  examined  by  me,  is  found  to  declare 
the  representations  there  made  not  to  be  true.  It  uses  the  words,  " c  know- 
ingly *  and  *  wilfully '  misled  the  explorers,  with  intent  to  deceive  them ; "  that, 
relying  on  them,  they  purchased  as  if  true;  that,  in  fact,  the  land  did  not 
contain  so  much  timber,  nor  of  such  quality,  nor  were  the  certifiers  honest  or 
acquainted  with  business;  that  the  respondents  knew  so;  and  that  the  plaint- 
iff had  not  seen  the  true  tract  of  land,  and  the  defendants  combined  to  de- 
ceive him,  etc.,  etc.  The  words  "  fraud  "  or  "  mistake,"  ipsissima  verba,  are 
not  used,  though  the  bill  seems  to  rely  chiefly  on  the  former.    But  if  the 
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doubts  first  expressed  on  thfs  subject  are  somewhat  shaken  by  this  state  of 
the  record,  in  Daniel  v.  Mitchell,  it  is  manifest  that  Tuthill,  one  of  the  pur- 
chasers, had"  some  means  of  knowledge  to  correct  mistakes;  and  that,  through 
him,  some  opportunities  for  information  were  enjoyed  by  all  the  parties,  which 
possibly  might  prevent  them  from  setting  the  contract  aside  for  a  mistake  alone, 
if  no  falsehood  or  fraud  were  employed  to  prevent  the  full  and  fair  use  of 
those  means,  and  to  make  the  parties  enter  into  the  trade,  partly  on  account 
of  other  circumstances,  tainted  by  such  falsehoods. 

I  have  therefore  turned  my  attention  to  the  matter  of  falsehood  and  fraud, 
as  perhaps  necessary,  and  have  inquired  what  misrepresentations  were  made, 
which  were  material  in  the  trade,  rather  than  looking  to  mere  mistakes; 
and  am  convinced  that  falsehood  and  fraud  were  practiced  in  all  the  means 
used  by  Tuthill,  so*far  as  those  means  are  proved  to  have  come  to  the  knowl- 
edge of  Smith,  the  plaintiff;  and  in  that  mode,  as  well  as  directly,  they  ex- 
tended to  other  essential  elements  in  the  trade,  so  as  entirely  to  destroy  its 
validity  in  respect  to  the  respondent,  Cross.  More  especially  is  this  the  case 
as  to  many  details,  where  the  purchaser,  confiding  in  the  representations  and 
guaranties  of  Cross,  who  claimed  to  be  a  man  of  great  wealth,  would  be  less 
particular,  and  surely  would  be  far  less  so  as  to  matters  laying  more  within. 
Cross's  private  knowledge.  Mason  v.  Crosby,  1  Woodb.  &  M.,  342  (§§  22-27, 
tupra).  As  to  these,  still  trusting  to  him,  they  would  look  only  to  general 
appearances  and  general  considerations. 

There  is,  to  be  sure,  much  in  extenuation  as  to  Cross,  that  shows  him  to 
have  been,  in  such  an  insane  era  as  1835,  in  many  respects  duped  as  well  as 
duping;  and  after  conforming  heedlessly  to  a  false  standard  of  the  times,  act- 
ing, without  doubt,  from  recklessness  and  want  of  sober  reflection,  in  respect 
to  his  statements,  more  than  with  a  view  wilfully  to  misrepresent  and  defraud. 
One  striking  illustration  of  this  existed  in  his  presumption  to  guaranty  that 
the  land,  even  at  the  high  price  it  was  sold  for,  should  yield  over  a  million  of 
dollars  in  profits.  Nor  is  there  any  solution  of  this,  independent  of  extreme 
credulity  and  inconsiderate  folly,  except  what  is  worse,  a  conviction  that  he 
was  worth  nothing,  and  hence  was  risking  nothing,  though  professing  to  be 
bo  wealthy. 

His  temperament  seems  to  have  been  sanguine,  and  his  operations  hasty; 
and  hence  he  perhaps  often  believed  what  others,  even  in  that  credulous  epoch, 
distrusted.  But  it  is  to  be  remembered,  that  in  all  these  cases  the  court  is 
bound  to  look  only  to  civil  obligations  and  duties.  It  is  not  necessary,  except 
in  criminal  prosecutions,  to  find  that  the  mind  was  evilly  disposed,  or  know- 
ingly deceiving  under  an  entire  loss  of  its  moral  tone.  But  it  is  enough  if 
statements  were  made,  whether  with  or  without  knowledge,  which  were  mate- 
rial to  the  trade  and  were  relied  on,  and  which  turn  out  to  have  been  clearly 
unfounded.  He  who  hazards  such  statements  should  be  made  to  suffer  from 
them  cieiliter,  rather  than  those  whom  he  misleads  by  them;  the  author  of 
them  should  suffer  rather  than  their  victims. 

According,  then,  to  this  respondent,  all  which  charity  and  the  facts  may 
justify,  he  must  still  be  answerable  to  the  plaintiff  for  all  the  money  and 
notes  lie  obtained  from  him.  What  aid  he  ought  to  receive  from  the  other 
parties  to  the  bill  in  meeting  this  liability,  and  on  what  terms  or  conveyances 
back  by  the  plaintiff,  will  be  seen  after  examining  the  rost  of  the  case. 
The  next  inquiry  is,  how  does  the  case  stand  in  respect  to  the  other  defend- 
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ants,  who  were  members  of  the  First  Boston  Company  ?    They  were  owners, 
as  cestui  que  trusts,  of  certain  shares  in  common  and  undivided  with  Cross. 

Besides  this,  they  had  recently  bought  the  land  of  him,  and  united  with 
him  in  making  a  new  survey  of  the  timber  on  it;  and  some  of  them  had 
visited  the  premises  in  company  with  him.  He  held  a  large  amount  still  due 
from  them  in  notes;  and  in  a  few  weeks,  if  not  days,  after  taking  them,  dur- 
ing the  very  next  month,  entered  into  a  negotiation  with  Babcock  and  Glover, 
the  trustees  authorized  to  sell  and  manage  the  land,  to  repurchase  it  from  them 
at  the  advanced  price  of  $5  per  acre,  when  they  had  given  only  $3.50.  This 
was  done,  either  because  he  believed,  after  so  short  a  time,  that  he  had  parted 
with  it  much  below  its  real  value,  though  at  nearly  treble  the  price  he  had 
agreed  to  pay  Reed  for  it,  which  belief  would  be  not  a  little  extraordinary; 
or  from  a  conviction,  which  he  had  impressed  on  the  minds  of  the  trustees  of 
the  company,  that  although  not  able  to  pay  them  so  large  a  sum  as  the  ad- 
vanced price  would  amount  to,  even  after  deducting  their  own  notes  to  him, 
he  could  in  a  short  time  accomplish  it,  if  they  would  give  him  a  bond  for  a 
deed  by  the  19th  of  October  ensuing;  and,  in  the  meantime,  would  co-operate 
with  him  in  effecting  a  sale  to  a  second  company  in  Boston  at  a  still  further 
advance,  and  then  enable  him  to  make  still  another  sale  at  a  still  further  ad- 
vance for  the  second  company  in  New  York  or  elsewhere. 

The  whole  seems  to  have  been  parts  of  one  plan ;  that  plan  or  arrangement 
was  to  effect  a  sale  by  and  payment  to  the  owners  at  an  advanced  price,  and 
for  profit  to  them  as  well  as  Cross.  It  was  a  leading  object  to  secure  pay- 
ment no  less  than  a  sale,  in  order  to  discharge  their  notes  to  Cross  as  well  as 
realize  large  gains  soon,  and,  taking  this  idea  with  us,  many  of  the  apparent 
discrepancies  will  be  reconciled.  They  doubted  Cross'  responsibility,  as  has 
been  already  shown,  and  were  under  heavy  liabilities  for  the  considerations, 
which  they  must  have  been  anxious  to  provide  for  and  seasonably  meet.  To 
accomplish  this  arrangement  or  object  through  Cross,  it  was  indispensable  that 
he  should  have  the  aid  of  his  associates  in  the  First  Boston  Company,  in  order 
to  obtain  and  to  give  titles,  and  to  make  them  in  a  satisfactory  degree  sure, 
as  to  being  paid  such  a  large  consideration  as  they  were  to  receive,  or  even 
the  smaller,  but  still  large  one,  they  were  already  liable  to  pay  to  him. 

That  this  was  not  intended  as  an  actual  sale  to  him,  it  appears  that  they  did 
not,  with  all  Cross'  exaggerated  wealth,  seem  willing  to  trust  him  with  a 
deed,  and  take  his  note  for  the  balance  beyond  what  they  owed  him.  It  is  a 
very  decisive  fact,  to  show  it  was  not  meant  as  a  sale  to  Cross,  that  they  did 
not  execute  to  him  a  deed  at  once,  and,  after  taking  up  their  own  notes,  receive 
for  the  balance  a  mortgage  from  him  on  the  whole  premises,  in  order  to  secure 
it,  and  which  they  could  not  doubt,  after  just  giving  $3.50  per  acre  for  the 
land,  would  make  them  entirely  safe. 

Nor  could  Cross  object  to  this,  if  the  sale  was  bona  fide,  though  at  a  price 
so  much  beyond  what  he  had  just  sold  it  for;  because  in  this  way  he  would 
secure  the  first  notes  that  run  to  himself,  and  all  the  consideration  for  his  orig- 
inal sale  to  them,  and  only  be  liable  to  pay,  beside,  what  he  had  become 
convinced  was  the  increased  value  of  the  township.  Nor  would  its  being  in- 
cumbered by  a  mortgage  be  any  bar  to  his  subsequent  sale  on  his  own  a6count 
at  an  expected  price  still  higher,  as  the  mortgagees  would  discharge  it  on  re- 
ceiving a  due  portion  of  the  consideration,  and  a  good  title  could  then  be 
made  by  him,  and  the  balance  would  be  his  own  regular  gains. 
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But  not  doing  this,  and  resorting  to  the  form  of  a  bond  on  the  15th  of  Au- 
gust, to  convey  to  him  on  his  making  payment  by  the  19th  of  October,  and 
receiving  back  a  bond  from  him  to  make  the  payment,  is  much  more  recon- 
cilable with  the  idea  that  the  sale  was  either  conditional  and  to  depend  on  his 
success  in  other  sales  by  their  aid;  or  was  rather,  and  as  is  most  likely  in  the 
usages  of  that  day,  regarded  merely  as  one  mode  of  enabling  Cross,  as  their 
agont  or  attorney,  to  get  more  confidence  as  an  apparent  buyer.  He  might 
thus  be  able  to  make  an  absolute  sale,  if  he  could,  for  them,  before  the  19th 
of  October,  and  then,  on  letting  them  have  the  money  and  securities  to  the 
amount  of  $5  per  acre,  convey  a  title,  and  retain  the  residue  of  the  considera- 
tion for  his  services  and  gains. 

In  the  usages  as  to  land  sales  in  Maine,  in  1835  and  1836,  the  agent  was  fre- 
quently clothed  with  papers  as  an  actual  or  expected  purchaser,  though  in 
truth  a  mere  agent.  Because  his  statements  as  one  who  had  himself  ventured 
to  buy  and  was  more  responsible  as  an  owner  would  be  more  confided  in  than 
those  of  only  an  agent.  Doggett  v.  Emerson,  3  Story,  700  (§§  293-97,  supra). 
At  first  the  "  bonds,"  so  called,  were  not  sealed,  but  were  mere  written  slips 
agreeing  to  give  a  refusal  a  certain  length  of  time  at  a  certain  price.  Doggett 
v.  Emerson,  3  Story,  700.  But  others  were  soon  drawn  by  lawyers  in  common 
form.  They  appeared  in  that  form  more  like  real  sales,  and  hence  misled  more 
in  getting  credit  as  owners,  and  at  last  thp,t  form  was  generally  adopted.  Cross 
also  would  be  perfectly  willing  to  enter  into  such  an  arrangement  if  confident 
he  could  sell  the  land  with  the  company's  co-operation  at  a  higher  price,  as  he 
would  thus  obtain  not  only  the  excess  but  the  payment  of  his  notes  held  against 
the  company  for  his  sale  to  them,  and  great  profits  on  his  one-tenth  still  owned 
in  the  township. 

This  direct  interest  of  his  seems,  before  the  proceedings  were  closed  in 
November,  to  have  increased  to  two-tenths,  if  not  more,  thus  making  him  a 
larger  owner  in  the  first  company  and  hence  more  likely  to  be  employed  as  its 
agent;  and  though  an  agent,  this  large  private  interest  accounts  also  for  the 
circumstance  of  his  being  willing  to  indorse  the  notes  he  procured  to  the  com- 
pany, having  it  also  in  his  own  power  to  take  only  good  ones  and  to  secure  them, 
as  he  did  in  this  instance,  by  mortgages  which  he  seems  afterwards  to  have  pro- 
ceeded to  foreclose  with  dexterous  speed.  What  appears  to  have  next  been  done 
in  order  to  render  this  arrangement  successful? 

The  first  company  engaged  to  unite  with  other  signers  to  form  a  Second  Bos- 
ton Company  to  purchase  the  township  of  Cross  forthwith,  at  even  a  dollar  in 
advance  on  an  acre,  or  over  $28,000  advance  in  the  aggregate  on  the  price 
they  had  just  agreed  to  sell  it  for  to  Cross.  It  is  proved  that  they  agreed  as  a 
company  to  take  something  like  one-third  of  the  new  shares,  divided  into  thirty 
instead  of  ten,  as  in  the  first  company,  and  three  of  the  old  members  actually 
headed  a  subscription  for  seven  shares  in  the  new  company.  How  can  this  be 
accounted  for,  if  the  sale  to  Cross  had  been  absolute  or  bona  fide  and  not  a 
mere  mode  of  enabling  the  first  companjr  to  effect  in  that  way  to  others,  if 
possible,  an  absolute  sale  in  order  that  they  might  realize  $5  an  acre  from 
Cross  for  what  they  had  just  before  engaged  to  pay  to  him  only  $3.50? 

If  they  really  wished  to  remain  interested  in  the  land,  why  sell  to  Cross  any 
but  the  portions  which  they  did  not  wish  to  retain?  And  why,  if  so  wishing, 
agree  to  pay  $1  per  acre  more  than  they  were  getting  from  him  for  the  very 
same  premises?  If  the  old  company  did  not  still  remain  owners,  and  Cross 
their  agent,  why  not  pay  Cross  the  one-third  they  agreed  to  take  in  the  second 
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company,  and  convey  to  him  to  that  amount  in  the  township  under  their  con- 
tracted sale  to  him?  And  why,  in  the  end  in  November,  did  they  not  take  the 
balance  of  the  township  back  from  Cross,  or  retain  it  and  pay  the  enhanced 
price  as  agreed  ?  But  considering  him  in  both  these  arrangements  as  their 
agent  and  a  large  part  owner,  and  thus  acting  for  them  rather  than  for  him- 
self alone,  and  these  last  acts  become  consistent  and  are  left  unfinished  as 
would  be  natural,  while  on  any  other  hypothesis  they  are  inexplicable. 

So,  if  this  subscription  was  not  intended  to  be  a  real  bona  fide  transaction,  a 
sale  and  repurchase  on  the  part  of  the  first  company  to  this  extent  and  in  this 
way,  but  only  a  cover  to  induce  others  to  buy  into  the  township  at  an  enhanced 
price  through  Cross,  their  agent,  though  apparently  to  be  a  grantee,  calling 
himself  the  actual  purchaser  from  them,  and  being  called  by  the  new  com- 
pany their  vendor,  it  is  then  reconcilable  throughout.  But  without  this 
hypothesis  it  cannot  be.  Thus  reconciled,  it  is  manifest  the  whole  transaction 
operated  deceptively,  and  was  calculated  to  inflame  the  minds  of  new  sub- 
scribers or  purchasers  with  high  hopes  of  still  greater  gains,  seeing  this  town- 
ship pass  so  rapidly  through  the  hands  of  so  many  buyers,  and  each  sale  at  a 
price  constantly  increasing. 

In  order  to  heighten  the  delusion  still  more,  in  this  writing  of  the  Second 
Boston  Company,  which  is  produced  and  signed  by  the  members,  it  is  not  only 
stated  that  they  had  bought  the  land  of  Cross  at  $6  per  acre,  and  the  state- 
ment is  headed  by  three  of  the  old  members,  but  that  Cross  was  to  be  their 
agent  to  effect  another  sale  at  $7.50;  taking  to  himself  for  his  services  the 
excess  he  might  get  beyond  that,  and  paying  himself  out  of  it  also  the  $6  per 
acre  they  had  engaged  to  give  him.  There  is  some  evidence  of  other  papers 
having  been  signed  in  connection  with  this,  and  certain  guaranties  having  been 
made  by  Cross  on  them  as  to  the  quantity  of  timber  on  the  land,  in  order  to 
induce  some  of  the  subscribers  to  enter  into  this  arrangement. 

But  there  being  no  deed  produced  from  the  first  company  at  that  time  to 
Cross,  and  none  from  Cross  to  the  second  company,  and  no  proof  of  any  notes 
being  executed  to  him  by  any  of  its  members  for  the  consideration,  or  any 
bonds  given  to  take  any  portion  of  the  land,  except  in  two  or  three  instances, 
the  whole  real  interest  and  title  still  continued  in  the^first  company,  and  Cross 
seems  in  reality,  and  throughout,  to  have  been  merely  their  agent,  in  order,  if 
possible,  to  accomplish  a  sale,  which  would  enable  them  to  realize  their  ex- 
pected §5  per  acre,  and  thus  be  able  to  pay  Cross  for  the  original  purchase  of 
him,  as  well  as  realize  large  profits,  before  they  would  convey  a  title  to  any 
one. 

The  representation  of  an  actual  sale  to  Cross  by  the  first  company,  made 
by  him  and  some  of  the  other  members,  when  they  never  had  executed  a  con- 
veyance to  him,  and  never  agreed  to,  except  on  a  condition,  which  he  had  not 
performed,  and  did  not  perform  seasonably ;  and  when  they  were  very  careful 
never  to  make  such  a  conveyance,  till  he  had  sold  and  obtained  the  means, 
and  delivered  them  over  to  their  agent,  to  pay  them  for  the  land,  was  pretty- 
obviously  a  representation  made,  not  because  such  a  sale  had  been  perfected, 
or  was  meant  to  be  till  they  were  paid,  but  because,  in  that  way,  he  might  ob- 
tain more  confidence  for  his  statements  in  selling,  and  might  sell  or  profess  to 
sell  to  another  company,  which  they  could  aid  in  getting  up,  in  order  to  have 
the  means  raised  to  pay  themselves  by  that  other  company,  or  by  some  subse- 
quent persons,  thus  induced  the  more  readily  to  buy  of  the  second  company 
under  Cross'  agency.     Without  such  a  professed  sale  by  them  to  Cross,  it 

842 


FAI£E  REPRESENTATIONS.— IN  SALfiS  OF  PROPERTY.  §813. 

would  have  been  too  barefaced  to  join  in  a  company  to  buy  again  of  them- 
selves rather  than  of  him. 

But  amidst  the  whole  of  this  complicated  machinery,  and  unusual  as  com- 
plicated, except  in  times  like  those  of  1835,  no  actual  conveyance  was  ever 
made  by  the  trustees  of  the  first  company  until  the  sale  was  completed  to  the 
plaintiff  and  his  associates;  and  not  a  dollar  of  money  appears  to  have  been 
paid  to  them  for  any  proposed  or  actual  sale,  till  that  now  in  question.  The  sec- 
ond company  do  not,  in  fact,  appear  ever  to  have  received  any  deed  either 
from  Cross  or  the  first  company;  and  after  the  failure  of  the  second  company 
(October  17)  to  go  on,  Cross  could  act  for  nobody  except  himself  or  the  first 
company ;  and  as  he  had  no  deed  from  them,  then  or  previously,  he  must,  of 
course,  in  law,  have  been  acting  for  them  or  nobody. 

Indeed  so  much  were  they  from  the  start  using  Cross  as  a  mere  instrument 
to  accomplish  a  sale  in  their  behalf,  that  some  of  their  members  aided  him  in 
the  surveys  of  the  timber;  some  united  in  the  Second  Boston  Company  to  buy 
or  prof  ess  to  buy  from  him;  some  joined  in  puffing  the  lands  to  the  New 
Hampshire  purchasers,  as  if  still  deeply  interested ;  some  accompanied  him  to 
Long  Island,  where  the  sale  was  to  be  completed ;  and  some  received  there 
the  consideration,  as  well  as  delivered  there  the  deeds. 

It  is  difficult,  then,  to  resist  the  conclusion,  that,  however  in  form  they  may 
have  given  Cross  a  bond  to  convey  to  him  on  condition,  and  however  they 
did  in  form  convey  to  him  in  the  end,  after  he  had  made  the  bargain  with 
and  given  a  deed  to  the  plaintiff,  the  whole  was  but  a  mode  of  making  a  sale 
by  them,  through  him,  as  a  part  owner  and  agent.  He  was  to  fix  the  terms 
within  certain  limits,  negotiate  the  times  of  payment  and  amounts,  and  they 
then,  and  not  till  then,  were  to  receive  the  consideration  and  deliver  a  deed, 
to  and  through  him,  for  the  purchasers. 

That  this  was  the  real  nature  of  the  transaction,  several  circumstances,  be- 
side those  already  specified,  tend  to  confirm.  They  are  such  as  the  decline  in 
value,  which,  for  some  months,  had  been  going  on  in  that  kind  of  property; 
such  as  the  refusal  of  most  of  the  Second  Boston  Company  to  buy,  and  some 
of  them  on  account  of  the  quantity  of  timber  having  been  overstated  by  Cross; 
such  as  Cross'  inability  to  pay  them,  and  take  a  deed  on  the  19th  of  October; 
such  as  the  acquaintance  of  Cross  with  this  kind  of  business,  and  his  supposed 
usefulness  as  an  agent  to  aid  them ;  and  such  as  his  being  almost  in  form,  as 
well  as  substance,  the  agent  of  the  second  company  also. 

If  all  this  shows  that  the  first  company  had  never  sold,  and  never  meant  to 
let  Cross  or  others  have  the  land  till  they  were  well  secured  for  the  considera- 
tion, these  various  negotiations  were  virtually  made  to  enable  them  to  get 
their  price  paid  or  well  secured,  and  then,  and  not  till  then,  to  part  with  the 
title.  In  accomplishing  this,  whether  Cross  acted  as  part  owner,  and  thus 
largely  interested  to  succeed,  or  as  agent,  or  as  both,  is  not  very  material,  as, 
in  point  of  law,  the  acts  were,  in  a  great  measure,  for  all  the  owners,  for  their 
benefit,  to  complete  their  sale,  and  secure  to  them  their  price. 

They  could  not,  as  Mr.  Justice  Story  said  in  substance  in  Doggett  v.  Emer- 
son, take  the  benefit  of  these  negotiations,  and  some  of  them  join  in  them, 
without  taking  the  burthen.  If  they  adopt  one  part  of  the  res  gestw,  they  must 
the  whole.  They  cannot  repudiate  a  part,  and  yet  derive  all  the  advantages 
from  it.  If  one  claims  under  an  agent,  he  must  take  the  case  cum  onere^  with 
his  knowledge  and  acts.     Hovey  v.  Blanchard,  13  N.  H.,  149. 

If  Cross  proved  an  unfaithful  agent  or  associate,  it  should  be  their  misfor- 
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tane  and  loss,  rather  than  those  of  strangers.  A  principal  is  answerable  for 
the  deceit  of  his  factor  civiliter,  though  not  criminaliter,  because,  as  somebody 
must  lose,  it  is  better  to  be  him  who  employs  one  dishonest  than  him  who  is 
defrauded.  Bull.  N.  P.,  31,  b ;  1  Salk.,  289.  And  it  is  of  no  consequence 
whether  they  specially  and  beforehand  empowered  Glover  and  Babcock,  the 
trustees,  to  appoint  Cross  as  the  agent  of  the  owners,  or  not,  if  they  ratified  his 
doings,  and  thus  adopted  them,  and  strove  to  profit  by  them.  See  Doggett  v. 
Emerson,  3  Story,  700  (§§  293-97,  supra).  The  whole  sale  is  to  be  set  aside, 
then,  as  void  for  fraud. 

The  measure  of  the  liability  of  each  of  the  respondents  in  this  class  will  be 
the  amount  each  was  entitled  to  receive,  and  did  receive,  from  Cross  and  the 
trustees,  which  was  paid  by  the  plaintiff,  and  any  notes  of  the  plaintiff  either 
may  have  received  from  Cross  towards  his  share.  When  a  master  has  re- 
ported on  this,  the  final  decree  can  be  made  up  to  correspond  with  the  report 
of  the  master.  If  any  of  the  respondents  be  dead  since  the  pleadings  closed,  a 
scire  facias  can  issue  against  his  executor,  to  show  cause  why  judgment  should 
not  be  entered,  to  that  extent,  against  his  goods  and  effects.  To  this  extent 
they  will  come  in  aid  of  Cross'  general  liability. 

§  314.  Rule  as  to  innocent  holders  of  notes  where  a  sale  is  rescinded  on  the 
ground  of  fraud. 

The  last  inquiry  is  in  respect  to  the  liability  of  Noble.  He  is  the  holder  of 
some  of  the  notes  taken  for  this  sale  to  Smith,  and  if  he  took  them  before  due 
and  in  the  usual  course  of  business,  as  an  absolute  purchase  of  them  for  a 
present  or  past  consideration,  and  without  notice  of  any  fraud  by  Cross  in  the 
procurement  of  them,  or  any  want  of  an  adequate  consideration  to  the  makers, 
he  is  a  bona  fide  purchaser  and  cannot  be  required  to  surrender  them  till  paid. 

But  on  the  contrary,  if  it  is  satisfactorily  shown  that  he  knew  what  was  the 
consideration  for  them,  and  that  it  was  either  fraudulent  or  of  little  value,  or 
if  he  took  them  without  such  knowledge  and  notice,  yet  not  as  a  purchase  in 
the  usual  course  (if  business,  whether  for  a  new  or  past  consideration,  but 
rather  as  a  pledge  to  secure  existing  liabilities,  and  much  more  if  he  took 
them  to  secure  future  liabilities,  the  notes  are  open  to  any  defense  they  would 
be  if  still  continuing  in  Cross'  hands. 

Among  those  defenses  is  fraud,  or  want  of  adequate  consideration,  or  a  set- 
off against  the  promisee.  "Without  regard  to  notice  of  fraud,  or  of  enough  to 
cast  a  shade  on  their  consideration,  the  first  and  best  test  on  this  subject  strikes 
me  as  being  whether  there  was  an  absolute  sale  of  the  notes.  Was  there  any 
residuary  interest  left  in  the  vendor,  the  indorser?  Any  equity  of  redemp- 
tion? Any  right  to  have  a  return  of  them  on  the  payment  of  money  or  per- 
formance of  some  act?  If  so,  it  was  not  within  the  principle  of  protection  to 
negotiable  paper  in  the  market,  as  that  principle  is  to  protect  a  purchaser,  and 
not  a  mortgagee,  who  takes  the  notes  as  security  onjy  for  other  matters,  instead 
of  buying  them  in  market  overt  as  negotiable  paper.  He  thus  holds  them 
merely  as  he  would  unnegotiable  paper  or  personal  property  pledged  for  a  like 
purpose;  as  some  personal  property  and  even  land  were  pledged  in  this  case  to 
Noble.  In  such  an  event,  he  does  not  hold  them  for  an  agreed  price  paid  out- 
right for  the  notes,  or  credited  for  them  on  a  former  debt  at  the  time  of 
receiving  them  instead  of  when  collected ;  nor  as  other  property  bought  and 
not  lodged  merely  as  security.  The  destruction  or  loss,  or  failure  in  any  way 
of  this  last  property,  would  fall  on  the  assignor,  while  of  the  former  it  would 
fall  on  the  assignee  or  buyer.    These  seem  the  natural  and  truest  tests  of  such 
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transactions,  rather  than  the  fact  of  the  consideration  being  new  or  pre-exist- 
ing. 10  N.  H.,  266;  Williams  v.  Little,  11  id.,  66;  20  John.,  637;  6  Hill,  93; 
16  Pet.,  1;  2  Wheat.,  66;  2  Pet.,  170;  4  Hill,  93;  McNeil  v.  Holbrook,  12 
Pet,  84. 
§  315.  Preexisting  debt  a  good  consideration  for  the  sale  of  a  note. 
A  pre-existing  debt  is  a  good  consideration  for  the  sale  of  a  note  when  it  is 
sold  actually,  or  taken  in  actual  payment.  But  whether  the  consideration  be 
one  or  the  other  of  these,  new  or  pre-existing,  seems  of  little  consequence,  ex- 
cept as  one  species  of  evidence  in  relation  to  the  fact  of  the  transfer  being 
absolute  or  merely  conditional.  It  is  more  likely  to  be  conditional  when  the 
debt  is  pre-existing,  being  more  often  then  taken  only  to  secure  the  debt; 
whereas  when  a  new  consideration  is  given  it  is  generally  to  make  a  purchase, 
and  the  transfer  is  more  likely  to  be  absolute.  Yet,  in  either  event,  there  may 
be  other  and  much  more  decisive  evidence  than  the  oldness  or  newness  of  the 
consideration  as  to  the  transfer  being  absolute  or  otherwise,  such  as  a  written 
acknowledgment  that  it  was  a  pledge  or  a  promise  to  account  for  the  balance 
after  collected,  or  no  receipt  being  given  of  payment  of  the  old  or  new  consid- 
eration. While  these  would  satisfy  most  persons  of  the  fact  that  the  property 
or  notes  were  pledged  merely,  the  reverse  of  them  would  prove  that  there 
was  an  absolute  sale. 

And  the  character  of  the  sale  or  the  transfer,  whether  absolute  or  conditional, 
and  not  the  consideration  only,  must  show,  in  my  apprehension,  whether  the 
interest  has  been  all  parted  with  or  not,  and  whether  it  is  all  to  be  shielded  or 
not  in  the  hands  of  a  purchaser  of  commercial  paper,  in  the  usual  manner  and 
in  the  usual  course  of  business,  in  disposing  of  such  paper.  If  the  general  as 
well  as  residuary  interest  in  the  notes  has  never  been  parted  with,  but  any 
loss  of  them,  or  any  loss  in  their  collection,  is  to  fall  on  the  assignor,  and  not 
the  assignee,  then  the  transfer  is  not  absolute,  and  is  not  entitled  to  protection 
as  negotiated  paper,  sold  outright  in  the  usual  course  of  business. 

Now  there  can  be  no  doubt  that  Noble  took  the  notes  and  other  property  of 
Cross  in  October,  1835,  as  collateral  security  for  certain  debts  belonging  to 
him  and  his  partner,  Wyer,  and  liabilities  for  which  Cross  was  responsible, 
and  that  he  was  to  apply  their  proceeds  in  discharge  of  those  debts  and  liabil- 
ities and  return  any  balance  to  Cross.  A  similar  account  is  given  of  the 
transaction  by  Noble,  in  his  answer  in  Tuthill's  case,  even  after  the  alleged 
discovery  of  the  mistake  in  the  authenticity  of  document  C,  as  to  his  agreement 
with  Cross.  But  whether  the  property  so  assigned  was  to  be  held  as  security 
for  any  new  and  future  liabilities  by  them  on  account  of  Cross  during  the 
ensuing  four  years,  is  a  matter  about  which  there  is  much  controversy,  and  is 
in  the  former  view,  as  to  the  character  of  the  transfer,  not  very  material. 

So  it  is  equally  certain  that  when  the  present  notes  were  handed  to  Noble 
by  Cross  in  November  following,  it  was  done  under  a  like  arrangement  as 
to  their  being  security  for  the  former  debts  and  liabilities,  and  any  balance 
was  to  be  accounted  for  as  with  the  others.  But  the  same  doubt  exists, 
whether  they  were  intended  to  cover  any  future  liabilities  or  debts  between 
the  parties,  and  an  additional  doubt  whether  any  new  responsibilities,  before 
not  included  and  not  assumed,  were  to  be  covered  by  the  pledge  of  these  last 
notes. 

It  is  also  quite  clear  that  some  of  the  former  notes,  to  the  amount  of  about 
$4,800,  were  given  «up,  when  these  last,  amounting  to  about  $29,000,  were 
lodged  with  Noble  in  November.    I  speak  of  what  is  clear  as  contradistin- 
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guished  from  what  is  controverted,  because  the  writing  itself  given  by  Nibble 
to  Cross,  October  22, 1835,  whether  in  the  form  as  now  contended  by  them,  or 
as  they  originally,  in  the  pleadings  in  this  case,  set  it  up  to  be  in  respect  to 
future  debts  and  liabilities,  is  conceded  on  all  hands  to  have  been  an  obligation 
to  account  for  the  proceeds  with  Cross,  and  pay  over  to  him  any  balance." 

Such  is  its  language  as  to  this,  under  either  view ;%  such  the  averments  in  the 
answers  as  well  as  the  bill;  and  such  the  nature  of  the  transaction.  Neither 
the  real  nor  personal  estate,  nor  notes,  were  appraised  at  certain  sums  and  sold, 
or  pretended  to  be  sold,  and  Cross  discharged  or  released  from  debts  to  that 
amount.  The  same  remarks  are  applicable  to  the. pledge  of  the  last  notes,  ex- 
cept that  some  of  the  former  ones  were  given  up  then;  and  there  is  some  con- 
test whether  some  new  debts  or  liabilities  were  not  also  to  be  covered  by  these. 
Giving  those  up  is  likewise  another  evidence  that  they  had  not  been  purchased 
outright. 

It  will  be  seen  that,  under  these  circumstances  and  views,  it  becomes  unneces- 
sary to  settle  the  much  controverted  question  whether  the  writing  given  back 
by  Noble  to  Cross  covered  any  liabilities  not  existing  at  the  time;  and  whether 
its  operation  would  then  be  different  in  respect  to  this  case,  however  it  might 
be  as  to  subsequent  attaching  creditors  of  the  property.  For,  in  either  event, 
it  is  in  other  respects  on  its  face,  and  as  proved  by  the  nature  of  the  whole 
transaction,  and  as  admitted  in  Noble's  and  Cross'  answer,  decisive  that  the 
notes  were  not  sold  absolutely,  but  only  lodged  as  collateral  security ;  the  pro- 
ceeds to  be, accounted  for  afterwards,  and  any  balance  to  be  paid  over  to 
Cross,  and  no  past  nor  present  consideration  having  been  discharged  or 
released  at  the  time  between  the  parties,  and  no  fixed  sum  having  been  agreed 
on,  for  which  the  notes  were  sold  or  bought. 

Indeed,  Noble  admits  that  no  specific  value  was  fixed  or  computed  by  him 
as  to  the  property  or  notes  originally  assigned,  so  little  did  he  think  of 
making  a  purchase  of  them.  Again,  it  is  unnecessary  to  settle  another  moot 
point,  whether  when  the  new  notes,  including  that  in  this  case,  were  pledged, 
Noble  assumed  any  new  liabilities  or  not.  For  if  he  did,  they  were  only  for 
the  amount  of  a  part  of  the  notes ;  and  of  those  formerly  pledged,  a  part  were 
given  up,  and  the  whole  left  were  held  as  the  others  had  been,  only  for 
security  for  what  was  due  at  the  time  they  were  pledged,  whether  consisting 
of  old  or  new  matter.  It  was  no  more  an  absolute  sale  for  one  set  than  the 
other;  and  they  both  were  understood  to  be  held  in  pledge  the  same  way  and 
to  the  like  extent,  and  on  like  terms,  though  they  might  be  in  pledge  for  some 
new  as  well  as  old  responsibilities. 

§  316.  Effect  of state  laws  on  tlie  rights  and  liabilities  of  the  holder  of  a  note 
in  suits  in  tlw  federal  courts. 

This  renders  it  not  necessary  to  decide  still  another  point  much  discussed, 
which  is,  whether  these  notes,  being  made  in  New  York,  and  to  be  paid  there, 
must  not  be  governed  by  the  New  York  laws,  as  expounded  by  the  decisions 
in  the  New  York  tribunals.  It  is  conceded  that  they  must  be  in  such  a  case, 
if  local  statutes  existed  there,  changing  the  law  merchant.  Towne  v.  Smith, 
1  Woodb.  &  H.,  115  (Dr.  and  Cb.,  §§  434-38);  2  Kent,  Com.,  459;  Story  on 
Confl.  of  Laws,  261,  262;  1  Pet.,  25;  9  Barn.  &  Cres.,  209?  1  Ad.  &  EL,  43; 
12  N.  II.,  520;  3  Mass.,  77. 

This  is  a  different  question,  where  there  is  no  such  statute,  from  what  it 
would  be  to  decide  in  a  suit  in  this  court  on  a  contract,  made  elsewhere  than 
in  New  York,  or  to  be  performed  elsewhere,  whether,  one  of  the  parties  belong- 
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ing  there,  or  even  the  suit  being  brought  there,  the  judges  of  the  United 
States  would  feel  obliged,  as  a  matter  of  course,  to  conform  to  the  New  York 
decisions  on  a  general  commercial  question.  I  think  it  is  clear  they  would 
not.  Swift  v.  Tyson,  16  Pet.,  2  (Bills  and  Notes,  §§  382-86),  holds  that  state 
decisions  on  commercial  paper  do  not  bind  us,  except  when  on  state  statutes 
and  peculiar  local  laws  (11  Pet.,  175),  and  these  last  bind,  though  on  com- 
mercial paper.  But  the  question  here  is,  whether,  in  considering  a  contract, 
the  lex  loci  contractus  is  not  to  govern  the  construction  of  that  particular  con- 
tract, when  the  law  on  it  is  the  law  expounded  and  settled  in  their  courts,  as 
much  as  that  is  the  law  which  is  there  expounded  on  their  statutes.  I  give  no 
opinion  on  this.  « 

There  is  so  much  in  this  long  and  complicated  case  which  it  is  necessary  to 
decide,  in  order  to  dispose  of  it  properly  among  so  many  parties,  and  such 
conflicting  interests,  that  I  am  inclined  not  to  agitate  and  decide  either  facts 
or  points  of  law  which  arise,  unless  their  decision  seems  to  be,  in  some  degree, 
either  necessary  or  expedient  to  a  correct  judgment  of  all  the  merits.  But 
xvhen  it  so  seems,  it  is  the  duty  of  the  court,  however  unpleasant  to  itself  or 
the  parties,  to  probe  the  truth  to  the  bottom,  and  announce  it  fearlessly  with- 
out regard  to  consequences.  I  am  more  inclined,  also,  to  forbearance,  when- 
ever justifiable,  if  the  questions  involve  imputations  on  character  and  moral 
turpitude,  such  as  fraud  and  palpable  misrepresentations,  made  with  a  view  to 
deceive. 

§  317.  Principal  liable  for  false  statements  of  agent 

For  these  reasons  I  have  offered  an  opinion  on  the  character  of  Cross1  con- 
duct in  this  case,  because  obliged  to  do  it  in  order  to  dispose  of  the  merits 
justly;  but  I  have  not  expressed  any  opinion  on  the  evidence,  implicating  sev- 
eral of  the  First  Boston  Company  in  respect  to  representations,  covering  the 
quantity  of  timber  on  the  township  in  dispute,  and  concerning  Cross*  title, 
and  which  have  not  been  shown  to  be  true. 

It  is  not  necessary  to  a  just  disposal  of  the  case,  to  pass  on  the  character  of 
their  own  acts,  or  those  of  some  of  them,  whether  fraudulent  in  design  or  not. 
Because,  without  that,  I  hold  the  members  of  that  company,  in  law,  responsi- 
ble for  the  statements  and  conduct  of  Cross,  as  their  agent,  and  a  pftrt-owner 
in  selling  the  land.  The  sale  was  for  their  benefit,  and  the  proceeds  of  it  were 
received  by  them  to  the  extent  of  their  claim  on  Cross,  and  for  whose  state- 
ments and  conduct,  while  so  acting,  they  must,  in  a  civil  point  of  view,  be 
liable,  if  they  choose  to  take  the  benefit  or  fruits  ctf  his  doings,  whether  intend- 
ing themselves  to  have  defrauded  the  purchasers  or  not. 

In  like  manner  and  for  like  reasons,  I  do  not  intend  to  express  anjT  opinion 
on  the  conduct  of  Noble  in  respect  to  his  books,  some  of  it  very  remarkable, 
or  on  his  various  answers  as  to  the  paper  (C)  containing  what  purports  to  be  the 
contract  between  him  and  Cross,  neither  of  them  professing  to  preserve  the 
true  contract,  but  both  preserving  what  was  wrong,  and  losing  what  was  right; 
or  on  the  looseness  and  imperfections  of  his  exhibits  and  accounts  connected 
•with  this  large  transaction;  or  the  variances  of  dates,  sums,  and  positions 
taken  at  different  times;  or  on  his  knowledge  of  anything  false  or  fraudulent 
in  the  proceedings  of  Cross  in  selling  this  land  to  the  plaintiff  and  others,  so 
as  to  obtain  the  notes  now  in  dispute  for  his  own  security;  or  on  his  collusion 
in  any  way  or  to  any  extent  with  Cross,  either  to  defraud  his  creditors  by  the 
conveyances  to  Noble;  or  to  defraud  the  plaintiff  and  others  b^  having  their 
notes  forthwith  negotiated  to  himself,  so  as  to  prevent  defenses  to  them,  or 
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the  satisfaction  of  any  judgments  which  might  afterwards  be  recovered  against 
Cross  on  guaranties  or  warranties  or  bonds. 

But  in  respect  to  the  fact  of  notice  to  Noble,  or  knowledge  by  him  that 
these  notes  were  part  of  a  large  consideration  paid  by  the  plaintiff  and  others, 
for  township  A.,  No.  2;  and  that  the  land  was  of  little  value  in  comparison 
with  the  price  obtained,  if  it  were  necessary  to  decide,  no  great  doubt  can  ex- 
ist, looking  to  all  the  circumstances  and  proofs.  It  probably  is  not  necessary 
to  show  that  Noble  had  such  knowledge,  if  he  held  the  notes  merely  as  collat- 
eral security.  10  N.  H.,  226;  11  id.,  66.  But  if  this  knowledge  was  necessary, 
it  is  well  made  out,  and  the  facts  involved  were  enough  not  only  to  excite  in- 
quiry but  to  "  cast  a  shade  "  over  the  notes  themselves,  and  bring  them  so  as  to 
be  open  to  this  defense  on  other  well  settled  principles.  Chitty  on  Bills,  281 ; 
Story  on  Bills  and  Prom.  Notes,  §§  194,  197. 

The  fact  of  his  knowledge  does  not,  as  is  argued,  depend  merely  on  the  tes- 
timony of  George  Miller.  If  it  did,  the  position  of  Miller,  as  one  of  the  asso- 
ciate purchasers,  and  the  attorney  and  adviser  of  the  rest,  would  require  a 
close  scrutiny;  and  after  all,  it  would  be  but  the  evidence  of  one  person  to 
overcome  the  denial  of  Noble  in  his  answer.  But  it  besides  rests  on  the  evi- 
dence of  Lord  about  Noble's  conversation  with  him,  disparaging  the  value  of 
this  township,  on  the  evidence  of  Reed  as  to  Noble's  repeated  inquiries  of  him 
concerning  the  timber,  and  Reed's  opinions  that  the  quantity  was  small;  on 
the  fact  that  Noble  himself  was  a  dealer  in  such  lands  and  likely  to  know  the 
value  of  lots  owned  by  those  so  intimate  with  him  as  Cross,  a  former  clerk,  a 
present  limited  partner,  a  large  debtor  to  him ;  on  the  fact  that  Cross'  bond 
to  Reed  for  the  price  of  this  very  tract  was  signed  by  Wyer,  another  partner 
of  Noble,  and  that  property  was  assigned  to  Noble  to  secure  Wyer  for  this 
liability,  as  well  as  others  on  account  of  Cross;  on  the  further  fact  that  Noble 
was  a  witness  to  one  of  Cross'  deeds  of  these  premises,  was  a  traveler  or 
visitor  near  to  them  with  Cross  when  about  to  explore  them,  was  with  him 
when  Tuthill  was  negotiating  at  Portland  for  his  purchase  of  a  sharp  in  them, 
was  in  New  York  pending  the  negotiations  there  for  them,  was  suspected  of 
interfering  there,  and  did  there  speak  disparagingly  of  them,  and  actually  is 
shown  to*have  made  inquiries  about  them,  not  only  of  former  owners  who  con- 
sidered its  timber  as  small  in  quantity  compared  with  the  surveys,  but  an  in- 
quirer of  others,  such  as  Cordis,  who  had  proposed  to  buy  but  refused,  because 
the  quantity  of  timber  was  believed  to  have  been  much  exaggerated. 

Now,  after  all  those  intimacies  and  confidences  and  connections,  that  he 
should  become  the  assignee  of  Cross  to  the  large  amount  of  $80,000  or  $100,000 
worth  of  property,  and  then  take  in  addition  to  it  near  $30,000  more  in  notes, 
and  not  ask  Cross  the  consideration  of  them ;  and  that  Cross,  when  so  asked 
by  such  a  friend  and  creditor  and  trustee,  should  have  concealed  from  him 
that  the  notes  were  given  for  this  land  and  the  price  per  acre;  and  that  Noble 
did  not  know  the  purchasers  must  have  given  such  a  price,  under  the  supposition 
that  the  quantity  of  timber  \?as  much  larger  than  Noble  knew  to  be  probable, 
it  is  exceedingly  difficult  to  believe. 

This  conclusion  is  strengthened,  moreover,  by  the  testimony  of  Gregg,  that 
Noble  told  him  that  Cross  had  frequently  said  to  him  he  was  agent  of  the 
Boston  Company;  showing  that  they  were  in  the  habit  of  conversing  about 
the  land  and  its  sale.  For  reasons  like  these,  and  those  first  detailed,  without 
going  into  the  specific  question  of  any  fraud  being  known  or  intended  by- 
Noble,  it  seenfc  to  me  equitable  as  well  as  legal  that  he  should  be  considered 
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as  holding  the  notes  subject  to  any  equities  or  defenses  existing  against  Cross 
at  the  time  of  their  indorsement  by  him. 

In  holding  this,  if  a  loss  must  happen  somewhere,  it  is  more  proper  in  justice, 
as  well  as  law,  that  it  fall  on  Cross,  and  those  representing  him,  and  holding  the 
notes  for  him  and  for  his  benefit  as  well  as  their  own,  rather  than  on  those  whom 
Cross  had  deceived  and  misled  in  order  to  obtain  them.  But,  at  the  same  time, 
though  in  this  view  it  seems  right  to  require  the  notes  of  the  plaintiff  held  by 
!Noble  to  be  surrendered,  and  it  must  be  done,  yet  it  is  proper  that  Noble  should 
have  the-same  lien  on  what  is  to  be  reconveyed  to  Cross  or  the  First  Boston 
Company,  and  what  constituted  the  consideration  for  the  notes,  as  on  the  notes 
themselves.  Hence  Cross'  two  or  three-tenths,  as  owned  at  the  time  he  got 
these  notes,  should  go  in  pledge  to  Noble  till  his  claims  are  satisfied,  rather 
than  go  to  the  general  assets  of  Cross  as  a  bankrupt  for  the  benefit  of  all  his 
creditors,  pro  rata. 

The  reconveyance  by  the  plaintiff  might  be  made  so  as  to  do  justice  in  two 
or  three  ways.  But  the  most  natural  one  is  for  it  to  run  to  Cross,  on  the 
plaintiffs  receiving  his  money  and  notes,  in  trust  for  Noble  to  the  extent  of 
the  shares  owned  by  Cross  at  the  time  of  the  sale,  and  to  be  conveyed  by  Cross 
to  Noble  as  collateral  security  after  the  notes  of  Smith  are  surrendered  to  him, 
and  the  residue  held  in  trust  for  each  of  the  First  Boston  Company,  and  to  be 
conveyed  to  each,  according  to  his  shares  in  the  land,  after  his  making  the 
payments  of  money  directed  by  the  decree  in  this  case. 

Let  a  master  be  appointed  to  ascertain  and  fix  the  sums  of  money  to  be  paid 
by  Cross,  and  refunded  to,  or  in  aid  of,  him,  by  each  owner,  and  also  to  pre- 
pare the  form  of  the  conveyance  to  be  executed  by  the  plaintiff,  and  by  Cross 
to  the  other  parties;  interest  to  be  computed  on  all  that  has  been  paid  by  the 
plaintiff,  from  the  times  it  was  paid,  and  the  usual  deductions  made  for  timber 
cut,  or  rents  received  by  him. 

BANK  OF  MONTREAL  v.  THAYER. 
(Circuit  Court  for  Iowa:  2  McCrary,  1-11.    1881.) 

Statement  of  Facts. —  Action  for  damages  on  account  of  alleged  fraud- 
ulent misrepresentations.  Thayer  was  the  receiver  of  a  railroad,  and  as  such 
issued  to  the  Joliet  Iron  and  Steel  Company  five  debentures  for  $5,000  each, 
for  iron  rails  furnished  to  the  railroad  under  Thayer's  charge. 

Upon  the  faith  of  the  statements  made  in  the  debentures  by  Thayer,  i.  e., 
that  they  were  issued  by  order  of  the  district  court  of  Clinton  county,  Iowa, 
and  issued  for  iron  rails  furnished  for  the  railroad,  plaintiff  bought  the  de- 
bentures or  certificates  of  credit  in  due  course  of  trade.  It  further  appeared 
that  upon  application  for  payment  it  was  refused,  and  that  the  courts  of  Iowa 
would  not  enforce  the  obligation.  This  suit  was  brought  charging  defendant 
as  personally  responsible  for  false  and  fraudulent  representations.  There  was 
a  demurrer  to  the  petition. 

Opinion  by  McCkaby,  J. 

We  will  consider  the  grounds  of  demurrer  to  the  first  count  in  the  order  m 
which  they  are  presented  by  counsel. 

§  SI 8.  A  charge  that  a  person  fraudulently  certified  that  certain  statements 
were  true,  whereas  none  of  them  were  true,  is  a  sufficient  allegation  of  fraud. 

First.  It  is  insisted  that  the  facts  alleged  do  not  constitute  fraud.  The  at 
legation  is  that  defendant  wrongfully,  fraudulently  and  falsely  certified  and 
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represented  that  the  certificates  were  issued  in  pursuance  of  the  order  of  the 
district  court  of  Clinton  county,  Iowa;  that  they  constituted  a  first  lien,  and 
that  they  were  given  for  iron  rails  furnished  for  constructing  said  road; 
whereas  none  of  these  things  were  true. 

It  is  said  that  a  fraudulent  intent  is  not  alleged,  but  it  is  difficult  to  see 
how  representations  as  to  a  matter  of  fact  can  be  wrongful,  fraudulent  and 
false  without  they  are  made  with  a  fraudulent  intent.  It  is  certainly  neces- 
sary to  prove  the  intent,  and  of  course  it  must  be  alleged,  but  no  form  of 
words  is  necessary.  If  the  terms  employed  by  the  pleader,  taken  in  their  or- 
dinary signification,  necessarily  include  the  idea  of  a  fraudulent  intent,  that 
is  enough.  We  must  give  to  the  term  "fraudulently,"  as  found  in  the  peti- 
tion, the  meaning  which  the  law  gives  it,  and  which  attaches  to  it  in  com- 
mon usage,  to  wit,  a  deliberately  planned  purpose  and  intent  to  deceive  and 
thereby  gain  an  unlawful  advantage.  After  stating  what  representations 
were  made  with  sufficient  particularity,  it  is  enough  to  aver  that  they  were 
wrongful,  false  and  fraudulent.  It  is  not  necessary  in  such  a  pleading  to  de- 
fine the  meaning  of  these  terms ;  and  to  say  that  the  representations  were 
made  with  intent  to  deceive,  would  add  nothing  to  the  allegation  that  they 
were  falsely  and  fraudulently  made.  Langsdale  v.  Girten,  51  Ind.,  99; 
Thomas  v.  Beebe,  25  N.  Y.,  244;  Bayard  v.  Malcom,  2  Johns.,  550j  Norris  v. 
Mil  Dock  Co.,  21  Wis.,  131;  Watson  v.  Chesire,  18  la.,  202. 

§  310.  Rule  as  to  fraudulent  statements  in  a  negotiable  instrument.  , 

Second.  The  next  proposition  of  defendant's  counsel  is  that  the  first  count 
of  the  petition  is  bad,  because  there  is  no  allegation  of  fraud  practiced  by 
defendant  upon  the  Joiiet  Iron  and  Steel  Company,  the  payee  of  the  certifi- 
cates, or  upon  any  one  else.  The  petition  does  not  state  that  the  false  and 
fraudulent  representations  were  made  with  the  intent  to  defraud  any  particu- 
lar individual,  but  it  does  state  in  substance  that  they  were  contained  in  cer- 
tain written  instruments,  payable  to  the  Joiiet  Iron  and  Steel  Company  or 
bearer,  and  that,  relying  upon  the  statements  and  representations  contained  in 
said  instruments,  the  plaintiff  purchased  them  from  the  payee  in  good  faith 
in  the  usual  course  of  business,  before  they  were  due,  and  without  knowledge 
or  notice  that  said  representations  were  false,  and  paid  their  full  face  value. 

Is  this  sufficient?  To  state  the  question  as  concisely  as  possible,  it  is  this: 
Assuming  that  the  representations  contained  in  the  certificates  were  false  and 
fraudulent,  that  is,  made  with  intent  to  deceive,  are  we  to  assume  that  they 
were  made  with  intent  to  deceive  whoever  should  purchase  the  paper?  In 
the  very  nature  of  the  case  the  defendant  must  have  intended  that  his  repre- 
sentations would  or  might  be  acted  upon  by  any  person  or  persons  purchas- 
ing the  certificates  in  the  open  market.  He  was  placing  paper  upon  the 
market,  where  it  was  likely  to  be  bought  and  sold.  The  certificates  were  so 
drawn  as  to  facilitate  their  negotiation;  they  were  to  pass  from  hand  to  hand 
without  indorsement;  they  were  to  be  payable  to  bearer.  Why  is  not  it  a 
sound  rule  of  law  and  of  morals  that  makes  the  signer  of  such  paper  liable  in 
damages  to  any  one  who  may  be  deceived  and  injured  by  having  relied  upon 
statements  of  fact  fraudulently  inserted  therein  J  To  say  that  it  is  necessary 
for  plaintiff  to  show  that  defendant  had  a  particular  individual  in  view  as  the 
person  to  be  defrauded  would  be  in  effect  to  release  him  from  liability  for  his 
representations;  for  a  person  who  places  such  paper  upon  the  market  cannot 
know  into  whose  hands  it  will  pass,  and  therefore  cannot  have  in  view  the 
person  or  persons  who  may  be  injured. 
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The  matters  of  fact  stated  in  the  certificates  gave  them  currency ;  if  true, 
they  made  them  amply  secure,  and  very  desirable  as  investments.  The  con- 
trolling question  is,  who  had  the  right  to  act  upon  the  representations,  since 
the  law  will  presume  that  they  were  addressed  to  all  persons  having  such 
right?  Is  there  anything  on  the  face  of  the  paper  to  indicate  that  the  repre- 
sentations were  addressed  to  and  intended  for  a  particular  individual,  and  to 
no  others?  I  think,  on  the  contrary,  the  representations  were  manifestly  in- 
tended to  be  considered  aad  acted  upon  by  purchasers  of  the  paper  in  the 
market. 

In  Bruff  v.  Mali,  36  N.  T.,  200,  205,  it  was  held  that  officers  of  a  railroad 
corporation  were  liable  to  any  person  injured  by  their  misconduct  in  issuing 
false  certificates  of  stock,  and  inducing  a  party  to  purchase  the  same  by  false 
and  fraudulent  representations  as  to  the  affairs  of  the  company.  And  see  to 
same  effect  the  following  authorities:  Bigelow  on  Fraud,  89,  90;  Cazeau  v. 
Mali,  25  Barb.,  598;  Bartholemew  v.  Beatty,  15  Ohio,  660;  Railroad  Co.  v. 
Schuyler,  34  N.  Y.,  30. 

There  is  nothing  in  the  authorities  cited  by  defendant's  counsel  which, 
rightly  understood,  is  in  conflict  with  this  rule.  It  is  very  true  that  an  inno- 
cent misrepresentation — an  honest  mistake — cannot  be  made  the  ground  of 
an  action  for  fraud.  There  must  be  an  intent  to  defraud  by  false  represen- 
tations. This  must  be  alleged  and  proved.  We  hold  that  it  is  sufficiently 
alleged  by  the  plaintiff.    If  it  is  not  true,  Jet  the  defendant  join  issue. 

We  cannot  give  judgment  in  his  favor  while  he  stands  here  admitting  the 
allegations  of  the  petition.  We  construe  the  allegations  of  the  petition  to 
mean  that  defendant  executed  and  placed  upon  the  market  certain  instruments 
payable  to  bearer,  and  containing  upon  their  face  false  representations  in- 
tended to  deceive  the  purchasers  thereof,  whoever  they  might  be.  This  being 
so,  if  the  plaintiff  purchased  them  in  good  faith,  before  maturity,  without 
notice,  relying  upon  the  representations,  he  may  recover,  although  the  defend- 
ant had  no  purpose  to  defraud  and  deceive  the  plaintiff  in  particular,  when  he 
executed  the  instruments. 

§  320,  Rule  as  to  liability  in  case  of  intermediate  parties  in  a  suit  for  false 
representations. 

There  is  sufficient  privity  between  the  defendant  and  any  purchaser  of  the 
certificates  to  support  the  action.  Nor  is  it  any  answer  to  say  that  the  Joliet 
Iron  and  Steel  Company,  the  payee  of  the  certificates,  must  have  participated 
in  the  fraud.  The  action  is  based  upon  the  defendant's  written  representa- 
tions contained  in  the  body  of  the  certificates,  and  upon  these  alone. 

If  we  were  at  liberty  to  assume  that  similar  false  representations  must  have 
been  made  by  the  Iron  and  Steel  Company  to  the  plaintiff,  this  would  not  re- 
lease the  defendant  from  liability,  nor  would  it  be  necessary  to  join  the  Iron 
and  Steel  Company  as  a  party  defendant.  The  liability  of  the  defendant  de- 
pends upon  the  question  whether  he  committed  any  fraud  by  his  own  conduct 
and  representations,  and  it  is  not  to  be  defeated  by  showing  that  others  have, 
or  have  not,  committed  like  frauds.  If,  for  example,  the  paper  in  question 
had  passed  through  the  hands  of  a  number  of  persons  after  it  left  those  of  de- 
fendant, each  in  turn  making  the  same  false  and  fraudulent  representations  as 
to  its  validity,  would  it  be  insisted  that  the  last  purchaser  would  be  obliged 
to  join  all  the  previous  holders  in  one  suit?  How  could  he  know  who  had 
held  and  transferred  by  delivery  the  paper,  except  in  the  case  of  the  person 
from  whom  he  obtained  it?    lie  might  sue  that  person,  but  in  order  to  re- 
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cover,  it  would  be  necessary  for  him  to  allege  and  prove  that  he  relied  upon 
his  representations  and  not  those  embodied  in  the  instrument.  If  he  relied 
upon  the  latter,  and  acted  in  good  faith  upon  them,  his  right  of  action  would 
be  against  the  maker  of  the  paper  —  the  party  who,  by  signing  it  and  placing 
it  upon  the  market,  certified  to  the  truth  of  the  statements  it  contained,  and 
gave  it  currency. 

§321.  To  recover  in  a  suit  for  false  representations  the  plaintiff  must  shew 
that  he  acted  on  such  representations.  He  need  not  shoxo  that  they  mere  made  to 
him.. 

In  all  such  cases  it  is  of  course  necessary  for  the  plaintiff  to  show  that  he 
acted  upon  the  false  representations,  and  that  he  had  a  right  to  act  upon  them. 
If  the  party  suing  is  not  the  party  to  whom  the  false  representations  were 
made,  it  must  appear  that  they  were  made  with  the  intent  that  they  should 
be  acted  upon  by  third  parties,  and  that  they  were  acted  upon  by  him.  The 
English  cases  cited  by  counsel  for  defendant  illustrate  and  enforce  this  doctrine, 
and  show  that  all  that  is  required  of  the  plaintiff,  here,  is  to  show  some  direct 
connection  between  the  defendant  and  himself  in  the  communication  of  the 
certificates,  and  its  influence  upon  plaintiff's  conduct  in  becoming  a  purchaser 
thereof.  Barry  v.  Croskry,  2  J.  &  H.,  117;  Deck  v.  Gurney,  Law  Eep.,  6 
House  of  Lords,  377;  and  Thompson  on  Liability  of  Officers,  etc.,  309. 

We  have  seen  no  case  which  holds  that  it  must  be  made  to  appear  that  thi1 
fraudulent  representations  were  made  directly  and  individually  to  the  plaintiff. 
It  is  enough  if  he  was  authorized  to  act  upon  them,  and  did  so.  If  it  be  true 
that  the  defendant  issued  the  certificates  honestly  and  in  good  faith,  believing 
he  had  the  right  to  do  so,  this  is  a  perfect  defense,  but  must  be  pleaded  by 
way  of  answer.  The  petition  being  taken  as  true  does  not  show  such  a  state 
of  facts. 

§  322*  jy  the  party  to  whom  a  warranty  is  made  has  no  right  of  action  upon 
it,  his  assignee  can  have  none. 

Third.  The  second  count  omits  the  charge  of  fraud  contained  in  the  first, 
and  is  founded  upon  the  theory  that  the  representations  contained  in  the  cer- 
tificate were  warranties  upon  which  the  plaintiff  has  the  right  to  sue  and  re- 
cover. In  order  to  sustain  the  sufficiency  of  this  count  it  would  be  necessary 
to  hold :  1.  That  the  representations  contained  in  the  certificates  were  war- 
ranties upon  which  the  payee,  the  Joliet  Iron  and  Steel  Company,  could  have 
maintained  an  action.  And  2.  That  the  plaintiff,  as  a  subsequent  purchaser 
of  the  paper,  without  an  assignment,  became  entitled  to  maintain  an  action 
upon  the  warranty. 

As  to  the  first  proposition,  it  is  not  averred  that  the  Joliet  Iron  and  Steel 
Company  relied  upon  the  representations  or  were  in  any  wise  deceived  or  de- 
frauded thereby.  On  the  contrary,  it  would  seem  that  that  company  must 
have  known  all  the  facts  known  to  the  defendant,  as  it  is  fairly  to  be  in- 
ferred from  the  face  of  the  certificates  that  they  were  given  to  said  company 
in  payment  for  iron  rails  furnished  by  it.  Such  being  the  fact,  it  is  manifest 
that  the  company  could  not  have  maintained  an"  action  upon  the  warranty. 

A  right  of  action  upon  a  warranty,  if  it  be  assignable,  is  certainly  not 
negotiable  in  the  sense  that  the  assignee  may  take  a  better  right  than  the  as- 
signor possessed ;  and  it  follows  from  this,  that  the  plaintiff,  even  if  regarded 
as  the  assignee  of  the  right  of  action  upon  the  warranty,  can  have  do  better 
right  than  its  assignor.  And  since  the  petition  does  not  show  that  the  assignor 
had  any  right  of  action  upon  the  warranty,  it  does  not  show  any  right  of  ac- 
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tion  in  the  plaintiff.  As  to  the  second  proposition,  we  know  of  no  authority 
in  its  support.  A  warranty  is  addressed  to  some  particular  person,  and  or- 
dinarily that  person  alone  can  sue  upon  it.  Under  the  very  broad  statute  of 
Iowa  on  the  subject  of  the  assignment  of  causes  of  action,  it  might  be  assign- 
able ,  but  that  it  goes  without  assignment  in  a  case  like  the  present,  we  think 
cannot  be  maintained. 

§  323.  A  warranty  differs  from  a  fraudulent  mi '^representation. 

There  is  a  clear  distinction  between  a  warranty  and  a  fraudulent  misrepre- 
sentation. The  former  is  a  contract,  and  the  action  upon  it  is  an  action  on 
contract.  It  is  an  action  which  can  be  maintained  only  by  a  party  to  the  con- 
tract. The  latter  is  a  fraud,  a  wrong  for  which  an  action  ex  delicto  lies  in  favor 
of  the  person  injured. 

"We  conclude  that  the  plaintiff  can  recover  upon  the  facts  stated  in  the  first 
count,  upon  proving  the  intent  to  defraud  by  executing  the  certificates  and 
placing  them  upon  the  market,  but  he  cannot  recover  alone  upon  the  facts 
stated  in  the  second  count.  The  demurrer  is  overruled  as  to  the  first  count 
and  sustained  as  to  the  second. 

Love,  J.,  concurs. 

§  3S4.  Statements  not  known  to  be  trne. — It  is  equally  a  fraud  for  a  vendor  to  allege  a  fact 
to  exist,  the  reality  of  which  he  is  ignorant  of,  as  if  it  is  known  by  him  to  be  false.  Mason  v. 
Crosby,  Dav.,  803. 

§  825.  It  is  immaterial  whether  a  vendor  knows  his  statements  to  be  false,  provided  he  states 
what  is  not  true,  respecting  a  material  point,  and  the  statements  are  relied  on  by  the  pur- 
chaser. The  same  rale  applies  where  the  sale  and  representations  are  made  by  an  agent. 
Mason  v.  Crosby,  1  Woodb.  &  M. ,  842  (§§  22-27). 

§  820,  Rent  escalations  by  a  yen  dor,  made  to  a  third  person,  and  communicated  by  the 
latter  to  the  vendee,  and  acted  on  by  him,  are  not  res  inter  alios  acta,  but  are  treated  as  if  di- 
rectly made  to  the  vendee  by  the  vendor.    Crocker  v.  Lewis,  8  Sumn.,  1. 

£  827.  An  action  of  assumpsit  in  the  nature  of  an  action  for  deceit  will  lie  for  false  and 
fraudulent  representations  as  to  the  soundness  of  a  slave  sold  by  the  defendant  to  the  plaint- 
iff, although  the  contract  was  in  writing,  under  Real,  and  contained  a  warranty  of  title  but 
not  of  soundness.    Grant  v.  Bontz,*  2  Cr.  C.  C,  184. 

§  328.  By  agent. — Where  an  agent  makes  a  sale,  his  principal  is  bound  by  his  representations, 
whether  the  representations  were  authorized  or  not.    Hough  v.  Richardson,*  3  Story,  689. 

§  829.  The  knowledge  of  an  agent,  in  making  a  purchase,  is  the  knowledge  of  the  principal. 
Itrid. 

§  830.  Where  there  is  an  agency  coupled  with  an  interest  in  the  land,  or.  an  interest  in  the 
consideration  of  the  sale  of  it  and  not  in  the  land  itself,  and  the  agent  actually  receives  in  the 
first  instance  the  whole  consideration,  and  the  sale  is  avoided  for  fraudulent  misrepresenta- 
tions made  by  him  and  others  under  him,  he  is,  in  the  first  instance,  liable  to  refund  the  whole 
consideration.  But  where  he  has  paid  a  part  of  it  to  each  of  the  other  owners,  they  are  in  aid 
of  him  to  refund  respectively  the  proportion  which  eacn  has  received,  and  he  is  held  answer- 
able only  for  the  balance  not  paid  by  them.  The  reconveyance  is  to  be  made  to  him  in  trust 
for  the  others,  they  being  entitled  to  receive  a  deed  from  him  of  such  portions  as  each  refunds 
of  the  whole  consideration  directed  to  bo  returned.  Doggett  v.  Emerson,*  1  Woodb.  &  M.t 
196. 

§  881.  A  contract  to  purchase  shares  in  a  corporation,  induced  by  fraudulent  representa- 
tions or  concealment,  is  not  void  but  voidable;  that  is,  it  is  valid  until  disaffirmed.  Upton  v. 
Englehart,  3  Dili.,  496. 

§  332.  It  seems  that  if  a  company  has  fraudulently  misrepresented  or  concealed  material 
facts  and  thus  drawn  an  innocent  person  into  the  purchase  of  stock,  he  at  the  time  being 
guilty  of  no  want  of  reasonable  caution  or  judgment,  and  afterwards  guilty  of  no  laches  in 
discovering  the  fraud,  and  he  thereupon  without  delay  notifies  the  company  that  he  repudi- 
ates the  contract  and  offers  to  rescind  the  purchase,  the  assignee  in  bankruptcy  of  the  com- 
pany cannot  insist  that  the  purchase  is  binding.    Ibid. 

§  833.  If  a  fraudulent  misrepresentation  or  concealment  on  the  part  of  an  agent  of  a  corpora- 
tion has  induced  a  person  using  reasonable  caution  and  judgment  to  enter  into  a  contract  to 
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purchase  shares,  it  is  no  answer  ordinarily  to  his  claim  to  be  relieved  from  his  contract  that  by 
more  vigilance  he  might  have  discovered  the  deception.  .Thus,  if  an  agent  of  an  Illinois  corpora- 
tion, in  selling  share3  in  Iowa,  makes  fraudulent  representations  concerning  the  laws  of  Illinois 
and  the  charter  of  the  company  on  file  in  Illinois,  that  by  those  laws  and  the  charter  eighty 
per  cent,  of  the  stock  is  non-assessable,  the  purchaser  is,  in  the  absence  of  laches  and  acquies- 
cence, entitled  as  against  the  company  to  resist  payment  of  the  eighty  per  cent.    Ibid. 

£  3iU.  Sale  of  mine  —  Concealment. —  On  an  issue  whether  the  directors  of  the  plaintiff 
corporation  were  induced  to  purchase  a  mine  by  the  fraudulent  representations  or  conceal- 
ments of  the  defendants  (the  vendors)  regarding  material  facts,  the  jury  were  instructed  that, 
inasmuch  as  the  defendants  were  also  directors  of  the  plaintiff  at  the  time  of  the  sale  of  the 
mine,  and,  for  that  reason,  bound  to  exercise  the  utmost  good  faith  in  their  dealings  with  their 
co-directors,  a  more  rigorous  rule  should  be  applied  than  that  which  obtains  between  vendor 
and  vendee  ordinarily ;  and  that  if  the  defendants  withheld  from  their  co-directors  any  in- 
formation as'  to  material  facts  affecting  the  property,  intending  thereby  that  the  latter  should 
be  misled,  their  conduct  was  actionable  concealment,  within  the  meaning  of  the  law,  if  it 
operated  to  induce  the  purchase.  Held,  that  this  instruction  was  correct.  The  Emma  Silver 
Mining  Co.  v.  Park,  14  Blatch.,  411.    See  £§  416-25. 

§  885.  Waiver  of  fraud.—  If  a  purchaser,  after  acquiring  knowledge  that  representations 
made  by  the  seller  were  false  and  fraudulent,  promises  to  pay,  he  cannot  rely  upon  the  fraud 
as  a  defense.    Fitzpatrick  v.  Flannagan,  16  Otto,  648. 

§  88(>.  Conspiracy  to  obtain  goods*. —  On  the  question  whether  A.  and  B.  were  engaged  in 
a  fraudulent  conspiracy  to  procure  goods  in  the  name  of  A.,  btt  fo  *  the  secret  benefit  of  B., 
by  means  of  representations  as  to  the  responsibility  of  A.,  it  was  held  that  an  inquiry  into  the 
means  of  A.  and  the  correctness  of  the  representations  was  pertinent  and  proper.  Rea  v. 
Missouri,  17  Wall.,  532. 

£  887.  Sale  of  land,  etc.—  If  one  who  sells  land  describes  it  as  situated  in  a  certain  place, 
whereas  it  is  situated  in  another  place,  he  must  make  good  the  representation  either  specifically 
or  by  way  of  damages,  though  it  was  by  mistake  and  not  fraudulent.  McFerran  v.  Taylor,  8 
Cr„  270.  • 

§  888.  False  representations  will  vitiate  a  sale.    Hough  v.  Richardson,*  8  Story,  689. 

§  389.  If  the  purchaser  relied  upon  such  representations  in  part,  and  would  not  have  pur- 
chased otherwise.    Ibid,  9 

§  840.  Where  representations  made  upon  a  sale  are  vague  and  indefinite,  they  should  put  the 
purchaser  upon  inquiry.    Ibid. 

§  841.  If,  upon  a  treaty  for  the  sale  of  property,  the  vendor  makes  representations  (touching 
the  nature  and  character  and  value  of  that  property)  which  he  knows  to  be  false,  the  false- 
hood of  which  the  purchaser  has  no  means  of  knowing,  but  relies  on  them,  a  court  of  equity 
will  rescind  a  contract  so  entered  into,  although  it  may  not  contain  the  misrepresentations. 
But  it  will  not  rescind  without  the  clearest  proof  of  fraudulent  misrepresentations,  and  that 
they  were  made  under  such  circumstances  as  show  that  the  contract  was  based  on  them.  But 
if  a  purchaser,  choosing  to  judge  for  himself,  does  not  avail  himself  of  the  knowledge  or 
means  of  knowledge  open  to  him  or  his  agents,  he  cannot  be  heard  to  say  that  he  was  de- 
ceived. And  it  is  not  material  whether  the  misrepresentations  were  founded  on  mistake  or 
fraud,  but  in  cases  of  mistake,  the  bargain  must  have  been  made  in  strict  faith  and  reliance 
upon  the  representations.    Ibid. 

§  842.  It  is  no  objection  to  the  rescission  of  a  sale  of  lands  alleged  to  have  teen  induced  by 
the  fraudulent  misrepresentations  of  the  seller,  that  the  purchaser  made  an  examination  of  the 
land,  but  did  not  go  into  the  details,  spending  but  two  days  upon  a  very  large  tract,  and  being 
conducted  over  the  premises  by  a  concealed  employee  of  tho  seller,  who  pretended  to  be  an 
associate  with  the  purchaser  in  the  purchase ;  and  where  most  of  the  fraudulent  misrepresen- 
tations and  material  concealments  were  in  other  matters  than  the  land  and  timber,  could  not 
easily  be  detected  by  him,  and  on  which  he  could  not  but  strongly  rely.  Tuthili  v.  Babcock,* 
SWoodb.  &M.,  298. 

§  848.  Plaintiff  brought  an  action  for  deceit  against  P.  and  S.,  alleging  that  he  had  been  in- 
duced to  Bell  a  large  amount  of  goods  to  P.  and  give  him  credit  for  the  same,  upon  false  and 
fraudulent  misrepresentations  as  to  the  value  of  a  certain  farm,  represented  to  belong  to  S., 
and  upon  which  a  mortgage  was  given  as  security ;  that  S.  had,  uuknown  to  plaintiff,  made 
a  fictitious  sale  of  the  farm  to  P.,  who  had  given  his  notes  therefor,  and  confessed  judgment 
thereon;  and  that  S.  had  levied  executions  on  the  stock  of  P.,  whicli  consisted  chiefly  of  the 
goods  sold  to  him  by  the  plaintiff.  The  plaintiff  also  procured  attachments  to  issue  upon  the 
goods  and  also  upon  property  of  S.  A  bill  in  equity  was  also  filed  by  the  plaintiff  seeking  to 
enjoin  S.  from  making  any  sale  of  the  goods  under  his  executions,  and  for  the  appointment  of 
a  receiver  to  sell  the  property  and  bring  the  proceeds  into  court  to  abide  the  judgment  in  the 
cause.    Upon  the  petition  of  the  plaintiff,  both  of  these  causes  were  removed  into  the  United 

354 


INADEQUACY  OR  FAILURE  OF  CONSIDERATION.  §§344-350. 

States  court.  It  was  held  to  be  a  case  for  equitable  interference,  and  that  there  was  no  ade- 
quate remedy  at  law.    Perry  v.  Sharpe,  8  Fed.  R ,  15. 

§  844.  In  pursuance  of  authority  from  a  partnership  composed  of  A.,  B.  and  C.,  C.  made  a 
contract  of  purchase  with  D.,  representing  that  the  firm  was  solvent,  and  doing  a  good  busi- 
ness, and  that  one  of  the  members,  was  wealthy.  C.  having  withdrawn  from  the  firm  without 
the  knowledge  of  D.,  an  arrangement  was  made  by  which  the  proceeds  of  the  goods  sold  by 
the  agent  of  the  firm  were  applied  in  payment  of  the  debt  to  D.,  and  the  unsold  goods  re- 
turned. '  I),  believed  A.  and  B.  to  be  insolvent,  and  they  were  shortly  afterwards  declared 
bankrupt.  It  was  held  that,  as  the  representations  were  false,  D.  might  rescind  the  sale  and 
follow  the  geeds  or  their  proceeds;  and  that  the  creditors  of  A.  and  B.  could  not  complain  of 
the  arrangement  made  for  the  payment  of  D.,  the  same  not  having  been  fraudulent.  Mont- 
gomery v.  Bucyrus  Machine  Works,*  2  Otto,  257. 

§  845.  This  was  an  action  on  the  case  brought  in  1841^ for  fraudulent  misrepresentations  in 
the  sale  of  certain  lands,  made  by  the  defendant  to  the  plaintiffs  in  1835.  Between  the  time 
of  sale  and  the  time  of  suit,  the  plaintiffs  had  paid  the  purchase  money  without  objection, 
and  had  sold  large  quantities  of  the  land  and  the  timber  thereon  to  different  purchasers.  And 
between  these  two  dates  the  value  of  the  land  had  greatly  diminished.  The  defendant  did 
not  pretend  to  be  well  acquainted  with  the  land  or  to  have  explored  it,  and  expressly  told  the 
plaintiffs'  agent  to  explore  for  himself.  The  agent,  intending  to  become  a  co-purchaser,  did 
examine  and  explore  the  land  for  himself,  communicated  his  estimate  to  the  plaintiffs  at 
fifty-one  millions  of  feet  of  timber,  was  perfectly  satisfied  with  the  exploration  and  purchase, 
and  continued  to  express  a  favorable  opinion  of  the  bargain  for  years  afterwards,  In  1836 
the  plaintiffs  employed  others  to  explore  the  land,  who  estimated  it  at  eighteen  millions  of 
feet  of  pine  and  twenty -seven  millions  of  hemlock,  and  the  plaintiffs  did  not  thereupon  take 
any  steps  to  rescind  the  sale.  One  of  the  plaintiffs'  counts  complained  that  the  land  was  rep- 
resented to  contain  fifty  millions  of  pine,  whereas  it  contained  only  twenty  millions.  None  of 
the  counts  in  the  declaration  were  sustained  by  the  evidence,  and  it  was  held  that  the  plaintiff 
could  not  recover.    Sanborn  v.  Stetson,*  2  Story,  481. 

§  846.  If  a  vendee,  in  order  to  induce  a  sale,  fraudulently  misrepresents  his  pecuniary  ability, 
and  these  representations  are  relied  on  by  the  seller,  who  but  for  them  would  not  make  the 
sale,  the  sale  is  voidable  as  between  the  parties.    Johnson  v.  Peck,*  1  Woodb.  &  M.,  334. 

§  847.  Where  a  vendor  is  charged  with  false  and  fraudulent  representations  in  making  a  sale, 
all  the  negotiations  of  the  parties  may  be  taken  into  consideration.  Crocker  v.  Lewis,  8 
Sornn.,  1. 

g  848.  In  order  to  sustain  an  action  on  the  case  for  fraudulent  misrepresentations  in  the  sale 
of  lands  by  the  defendant  to  the  plaintiffs,  it  must  be  shown  that  fraud  was  intended  by  the 
defendant,  that  it  was  consummated,  and  that  the  purchase  was  made  upon  the  faith  of  the 
representations  of  the  defendant  and  not  solely  upon  statements  of  the  plaintiffs'  own  agent  or 
of  other  persons.    Sanborn  v.  Stetson,*  2  Story,  481. 

§  849.  A.  contracted  to  sell  to  B.  a  piece  of  land,  the  execution  of  the  conveyance  to  be  made 
only  upon  the  payment  of  the  sums  stipulated  as  they  became  due,  and  the  cutting  and  re- 
moval of  timber  being  in  the  meantime  prohibited  without  the  written  permission  of  the 
vendor.  B.  assigned  the  contract  to  C.  To  this  A.  assented,  and  gave  to  C.  the  permission  to 
cut  and  remove  timber  upon  consideration  of  C.'s  guarantying  the  payment  of  the  sums  stipu- 
lated. Held,  that  false  and  fraudulent  representations  by  B.  to  C.  as  to  the  quantity  of  timber 
were  no  defense  to  an  action  by  A.  upon  the  guaranty.  Lumber  Co.  v.  Buchtel,  11  Otto,  633. 


HI.  Inadequacy  ob  Failure  of  Consideration. 
Summary—  When  sufficient  to  avoid  a  bargain  in  equity,  §  850. 

g  850.  Mere  inadequacy  of  price  or  other  inequality  in  a  bargain  does  not  per  se  constitute  a 
ground  for  avoiding  a  bargain  in  equity.  Still  there  may  be  such  an  unoonscionableness  or  in- 
adequacy in  a  bargain  as  to  demonstrate  some  gross  imposition  or  undue  influence;  and,  in 
such  cases,  courts  of  equity  ought  to  interfere  upon  the  ground  of  fraud.  But  such  inadequacy 
or  nnconscionableness  must  be  such  as  to  shock  the  conscience  and  amount  in  itself  to  conclu- 
sive evidence  of  fraud.    Eyre  v.  Potter,  §§  351-56. 

[Notes.— See  §§  857-870.] 
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EYRE  v.  POTTER. 
(15  Howard,  43-63.     1833.) 

Opinion  by  Mr.  Justice  Daniel.  f 

Statement  of  Facts. —  This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  the  United  States  for  the  district  of  North  Carolina,  by  which  decree  the 
bill  of  the  appellant  (the  complainant  in  the  circuit  court)  was  dismissed  with 
costs. 

The  allegations  in  the-  bill,  on  which  the  interposition  of  the  court  was  in- 
voked, are  substantially  as  follows:  That  Samuel  Potter,  deceased,  the  late 
husband  of  the  complainant,  died  on  the  29th  of  May,  1847,  possessed  of  a 
large  real  and  personal  estate,  consisting  of  houses  in  the  towns  of  Wilming- 
ton and  Smithville,  in  North  Carolina,  of  a  productive  rice  plantation,  of  an 
interest  in  one  or  more  valuable  saw-mills,  of  a  large  number  of  slaves,  of  a 
considerable  amount  of  bank  and  railroad  stocks,  and  of  other  personal  prop- 
erty; that  the  complainant,  who,  at  the  time  of  her  husband's  death,  was 
ignorant  of  the  value  of  his  property,  had,  from  recent  information,  ascertained 
that  the  annual  value  of  the  real  estate  was  more  than  $6,000,  perhaps  equal 
to  twice  that  sum,  and  that  her  share  in  her  husband's  personal  property  was 
worth  not  less  than  $15,000;  that  by  the  laws  of  North  Carolina  the  com- 
plainant, in  addition  to  one  year's  maintenance  for  herself  and  family  (in  this 
instance  amounting  to  not  less  than  $1,000),  was  entitled,  in  right  of  her  dower, 
to  one-third  of  her  husband's  real  estate  during  her  life,  and  to  an  absolute 
property  in  a  child's  part,  or  one-sixth  of  the  personalty,  her  husband  having 
left  surviving  him  four  children  and  one  grandchild;  that  by  the  laws  of  the 
same  state,  she  had  the  prior  right  of  administration  upon  the  estate  of  her  hus- 
band, and  thereby  the  control  of  his  assets,  and  a  right  to  all  the  regular 
emoluments  resulting  from  that  administration;  that  the  complainant  is  an 
aged  and  infirm  woman,  predisposed  to  nervous  affections,  and  wholly  inex- 
perienced in  the  transaction  of  business;  that  during  the  last  illness  of  her  hus- 
band, being  overwhelmed  by  daily  and  nightly  watchings  and  anxiety,  she  be- 
came ill;  that  whilst  she  was  thus  sick  and  oppressed  with  affliction  and 
infirmity,  Samuel  R  Potter,  the  son  of  her  late  husband,  professing  grQat  sym- 
pathy and  affection  for  the  complainant,  availing  himself  of  her  distressed  and 
lonely  condition,  and  of  her  ignorance  of  the  value  of  the  estate*  with  which 
he  was  familiar,  having  been  several  years  the  manager  of  it,  combined  with 
a  lawyer  by  the  name  of  Mauger  London,  to  defraud  the  complainant,  and  to 
deprive  her  of  her  rights  and  interest  in  the  estate,  and  succeeded  in  accom- 
plishing this  scheme  in  the  following  manner:  In  the  prosecution  of  their  plan, 
they  in  the  first  place  induced  the  complainant,  under  an  assurance  that  the 
measure  would  be  in  accordance  with  the  wishes  of  her  late  husband,  and 
would  prove  the  best  means  of  protecting  and  securing  her  interests,  to  relin- 
quish to  the  said  Samuel  R  Potter  her  right  to  administer  upon  her  hus- 
band's estate.  In  the  next  place,  by  false  representations  as  to  the  value  of 
the  estate,  and  the  expense  and  trouble  of  managing  it,  they  prevailed  upon 
her  to  sell  and  convey  to  the  said  Samuel  R  Potter,  by  a  deed  bearing  date 
on  the  31st  of  May,  1847,  her  entire  interest  in  this  wealthy  and  productive 
estate  for  the  paltry  consideration  of  $1,000,  and  a  covenant  for  an  annuity  of 
$600  during  the  complainant's  life;  and  that  even  this  small  allowance  was 
not  otherwise  secured  to  the  complainant  than  by  the  single  bond  of  said 
Samuel  R  Potter,  #f or  the  sum  of  $2,000.    That  in  their  eagerness  to  effect  their 
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iniquitous  purposes,  the  said  Potter  and  London,  in  total  disregard  of  her  feel- 
ings, and  even  of  decency,  did,  on  the  day  of  her  husband's  death,  and  before 
his  interment,  urge  her  acquiescence  in  their  scheme,  and  on  that  day,  or  the 
day  succeeding,  accomplished  it  by'extracting  from  the  complainant  a  deed 
bearing  date  on  the  31st  of  May,  184:7,  conveying  to  Samuel  E.  Potter  the 
complainant's  entire  interest  in  her  late  husband's  estate,  and  the  instrument 
of  the  same  date,  whereby  she  relinquished  to  the  same  individual  her  right  to 
administer  upon  that  estate.  The  bill  makes  defendants  the  said  Samuel  R. 
Potter  and  Mauger  London;  charges  upon  them  a  direct  fraud  by  deliberate 
combination,  by  misrepresentation,  both  in  the  suppression  of  the  truth  and 
the  suggestion  of  falsehood,  and  in  the  effort  to  profit  by  the  ignorance,  the 
sickness,  the  distress  and  destitution  of  the  complainant.  The  bill  calls  for  a 
full  disclosure  of  all  the  facts  and  circumstances  attending  the  transactions 
therein  alleged  to  have  occurred;  prays  that  the  deed  of  May  31,  1S17,  from 
the  complainant  to  said  Samuel  R.  Potter  may  be  canceled ;  that  the  prop- 
erty thereby  conveyed  may  be  released  and  reconveyecL  to  the  complainant, 
and  concludes  with  a  prayer  for  general  relief. 

§351,    What  necessary  to  a  recovery  on  a  hill  alleging  fraud.    ' 

It  is  now  the  office  of  this  court  to  determine  how  far  the  foregoing  allega- 
tions are  sustained  upon  a  proper  construction  of  the  pleadings,  or  upon  the 
evidence  adduced  by  either  of  the  parties.  And  here  it  may  be  proper  to 
premise,  that  in  the  examination  of  the  case  made  by  the  bill,  it  cannot  be 
considered  as  one  of  constructive  fraud,  arising  out  of  some  peculiar  relation 
sustained  to  each  other  by  the  complainant  and  the  defendants,  and,  there- 
fore, to  be  dealt  with  by  the  law  under  the  necessity  for  protecting  such  rela- 
tion; but  it  is  one  of  actual,  positive  fraud,  charged  and  to  be  judged  of, 
according  to  its  features  and  character,  as  delineated  by  the  complainant,  and 
according  to  the  proofs  adduced  to  establish  that  character.  Although  cases 
of  constructive  fraud  are  equally  cognizable  by  a  court  of  equity  with  cases 
of  direct  or  positive  fraud,  yet  the  two  classes  of  cases  would  be  met  by  a  de- 
fendant in  a  very  different  manner.  It  seems  to  be  an  established  doctrine  of 
a  court  of  equity,  that  when  the  bill  sets  up  a  case  of  actual  fraud,  and  makes 
that  the  ground  of  the  prayer  for  relief,  the  plaintiff  will  not  be  entitled  to  a 
decree  by  establishing  some  of  the  facts  quite  independent  of  fraud,  but  which 
might  of  themselves  create  a  case  under  a  totally  distinct  head  of  equity  from 
that  which  would  be  applicable  to  the  case  of  fraud  originally  stated.  In  sup- 
port of  this  position  may  be  cited,  as  directly  in  point,  the  case  of  Price  v. 
Berrington,  decided  by  Lord  Chancellor  Truro,  in  1851.  Vide  English  Law 
and  Equity  Reports,  vol.  7,  p.  254. 

The  defendants,  in  this  case,  were  clothed  with  no  special  function,  no  trust 
which  they  were  bound  to  guard  or  to  fulfill  for  the  benefit  of  the  complain- 
ant; they  were  not  even  the  depositaries  of  any  peculiar  facts  or  information 
as  to  the  subject-matter  of  their  transactions,  or  which  were  not  accessible  to 
all  the  world,  and  by  an  omission  or  failure  in  the  disclosure  of  which  they 
could  be  regarded  as  perpetrating  a  fraud. 

Kecurring  to  the  pleadings  in  this  case,  there  is  not  alleged  in  the  bill  one 
fact  deemed  material  to  the  decision  of  this  controversy  which  is  not  directly 
met  and  emphatically  denied  by  both  the  defendants.  Although  the  age  as- 
sumed for  the  complainant  seems  to  be  controverted  by  none  of  the  parties, 
yet  the  assertions  that,  at  the  period  of  her  husband's  death,  she  labored  under 
any  unusual  infirmity;  that  she  was  exhausted  by  fatigue  and  by  anxious 
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watchings  at  the  bed  of  sickness,  or  was  overwhelmed  with  grief,  or  even  dis- 
composed by  the  event  which  severed  forever  her  connection  with  her  hus- 
band, are  assertions  directly  met  and  positively  contradicted ;  and  in  further 
contravention  of  these  statements  by  the  complainant,  are  the  averments  that 
the  intercourse  of  the  complainant  with  her  late  husband  was  of  a  very  un- 
happy character,  evincing  not  indifference  merely,  but  signs  of  strong  an- 
tipathy. Equally  direct  and  positive  are  the  denials,  in  the  answers  of  both 
the  defendants,  of  the  charges  of  persuasion  or  inducement  of  any  kind,  or  of 
any  concealment  or  misrepresentation  moving  from  the  defendants,  by  whiph 
the  complainant  was  or  could  have  been  influenced,  and  it  is  expressly  denied 
by  each  of  the  defendants,  that  any  proposition  was  by  them,  or  either  of 
them,  submitted  to  the  complainant  for  the  sale  of  her  interest  in  the  estate, 
or  for  the  relinquishment  of  her  right  to  the  administration.  These  positive 
denials  in  the  answers,  being  directly  responsive  to  the  charging  part  of  the 
bill,  the  latter,  by  every  rule  of  equity  pleading,  must  be  displaced  by  them, 
unless  those  denials  can  be  overcome  by  evidence  aliunde. 

§  352.  Answers  to  interrogatories  propounded  in  a  bill  are  conclusive  against 
the  plaintiff  unless  overcome  by  proofs. 

But  by  the  peculiar  frame  and  structure  of  the  bill  in  this  case,  the  com- 
plainant has  imparted  to  the  answers  a  function  beyond  a  mere  response  to 
the  recitals  or  charges  contained  in  the  bill.  The  complainant  has  thought 
proper  specifically  to  interrogate  the  defendants  as  to  the  origin,  progress  and 
conditions  of  the  transactions  impugned  by  her,  and  as  to  the  part  borne  in. 
them,  both  by  the  defendants  and  the  complainant  herself.  By  the  answers 
to  these  interrogatories,  the  complainant  must,  therefore,  be  concluded,  unless 
they  can  be  overthrown  by  proofs.  How  stands  the  case,  in  this  aspect  of  it, 
upon  the  interrogatories  and  the  evidence?  The  defendants  being  called  on. 
to  disclose  minutely  and  particularly  their  knowledge  of,  and  their  own  par- 
ticipation and  that  of  the  complainant  in  the  transactions  complained  of,  de- 
clare that  when  those  transactions  took  place  the  complainant  was  in  hep 
usual  health;  was  in  possession  of  all  her  faculties;  was  exempt  from  any  of 
those  influences,  such  as  grief  and  depression,  which  might  have  rendered  her 
liable  to  imposition;  was  in  possession,  likewise,  of  all  the  knowledge  as  to  the 
subject-matter  of  the  transactions  requisite  to  judge  of  her  own  interests;  that 
with  such  capabilities,  and  such  knowledge,  the  complainant  herself  proposed 
the  arrangement  which  was  adopted,  and  although  informed  by  both  the  de- 
fendants that  the  consideration  she  proffered  to  receive  was  less  than  the  value 
of  her  interests  in  the  estate,  she  urged  and  insisted  upon  that  arrangement, 
assigning  for  it  reasons  which  are  deemed  neither  unnatural  nor  improbable,  and 
which,  although  they  might,  to  some  persons,  appear  not  to  be  judicious,  she 
had  the  right,  nevertheless,  legally  and  morally,  to  yield  to. 

How  does  the  history,  thus  given  by  the  defendants,  accord  with  the  proofs 
in  this  cause?  And,  first,  as  to  the  state  of  complainant's  health,  and  the 
condition  of  her  mind  and  spirits  as  affected  by  the  illness  and  death  of  her 
husband.  Benjamin  Ruggles,  who  says  that  he  is  acquainted  with  the  parties, 
states  that  he  was  with  the  husband  of  the  complainant  every  day  during  his 
illness  (which  lasted  eight  or  ten  days),  and  sat  up  with  him  two  nights;  that 
he  saw  the  complainant  every  day;  that  she  did  not  sit  up  either  night  that 
the  witness  was  there;  that  she  exhibited  no  sign  of  distress  at  the  sickness  of 
her  husband,  nor  devoted  much  of  her  time  to  him,  nor  showed  any  sign  of 
grief  at  his  death ;  that  on  the  night  of  her  husband's  death,  the  complainant 
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attended  to  getting  his  burial-clothes,  which  she  handed  to  the  witness,  seem- 
ing calm  and  composed.  The  complainant  was  not  sick  during  the  witness' 
stay. 

Josephine  Bishop,  also  acquainted  with  the  parties,  was  at  the  house  of  the 
deceased  on  the  day  of  his  death,  returned  there  on  the  second  day  after  that 
event,  and  remained  three  or  four  weeks.  On  the  morning  of  the  witness' 
return,  the  complainant,  in  a  conversation,  informed  her  that  complainant  in- 
tended to  propose  to  the  defendant,  Samuel  E.  Potter,  to  make  over  to  his 
wife  all  the  complainant's  interest  in  her  husband's  estate.  Some  two  or  three 
weeks  after,  the  complainant  said  to  the  witness  that  she  had  sent  for  Mr. 
Xondon  to  arrange  her  business  for  her,  and  felt  greatly  relieved  and  satisfied 
at  the  manner  in  which  he  had  arranged  it;  that  she  had  conveyed  her  inter- 
est in  her  husband's  estate  to.  Samuel  R.  Po'ter,  who  was  to  give  her  $2,000 
in  cash,  $000  a  year  during  her  life,  to  furnish  her  board  and  a  servant,  and 
would  have  given  her  more  if  she  had  asked  it,  but  she  was  satisfied  with 
the  amount,  which  was  as  much  as  she  would  have  use  for.  The  complain- 
ant spoke  of  the  defendant  London  in  the  strongest  terms  of  approbation. 
She  further  remarked  to  the  witness  that  she  knew  her  interest  in  the 
estate  of  her  late  husband  was  worth  much  more  than  she  bad  asked  for  it. 
Yet,  at  the  time  of  her  marriage  with  him,  she  had  made  over  her  own 
property  to  her  children  by  a  former  marriage,  and  thought  it  nothing  but 
right  that  his  children  should  have  the  benefit  of  his  property ;  besides  that, 
tho  greater  part  of  the  property  consisted  of  slaves,  and  she  would  not  own 
one  for  any  consideration.  Witness  saw  the  complainant  every  day  during 
the  time  she  was  at  the  house;  she  did  not  complain  of  ill  health,  nor  appear 
to  be  at  all  distressed,  and  witness  had  never  seen  her  in  better  spirits.  The 
conversations  in  which  these  declarations  of  complainant  were  made  were  in- 
troduced by  the  complainant  herself. 

Margaret  H.  Wade,  who  is  acquainted  with  the  parties,  states  that  she  was 
three  or  four  times  at  the  house  of  defendant  during  his  illness,  and  remained 
three  or  four  hours  during  each  time.  Witness  saw  the  complainant  once 
only  in  tho  room  of  her  husband ;  she  stayed  in  an  adjoining  room.  Witness 
did  not  perceive  that  the  complainant  was  indisposed  in  any  way,  nor  did  the 
complainant  appear  to  be  grieved  during  the  illness  of  her  husband,  nor  after 
his  death.  In  a  conversation  with  witness  some  three  or  four  days  before 
decedent's  death,  the  complainant  asked  the  witness  if  she  thought  the  dece- 
dent could  live,  and  upon  the  reply  of  the  witness  that  she  did  not  think  he 
could,  the  complainant  observed  that  she  was  provoked  at  Samuel  (the  defend- 
ant) for  forcing  him  to  take  first  one  thing  and  then  another,  "and  make  him 
live  any  how."  Afterwards,  on  board  of  the  steamboat,  returning  from  Smith- 
ville,  from  the  funeral  of  the  decedent,  the  complainant  told  the  witness  that 
she  had  made  over  her  property  to  Samuel  K  Potter,  or  intended  so  doing,  on 
account  of  his  wife,  Marian ;  that  she  was  very  fond  of  her  and  wished  to 
stay  with  her  the  residue  of  her  life,  though  she  did  not  know  that  her  friends 
at  the  north  would  be  willing  that  she  should  do  so. 

Without  a  further  and  more  protracted  detail  of  the  testimony  adduced  on 
the  part  of  the  defendants,  it  may  bo  sufficient  merely  to  advert  to  the  depo- 
sitions of  Julia  and  Caroline  Everett,  of  Edwin  A.  Keith  and  of  Sterling  B. 
Everett  (tbfc  last  for  many  years  the  physician  in  the  family  of  the  decedent), 
and  of  the  complainant  herself,  as  fully  sustaining  the  averments  in  the  an- 
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swers  of  the  defendants,  and  the  statements  of  the  witnesses  previously 
named,  in  relation  to  the  capacity  of  the  complainant,  to  her  disposition  and 
deportment  towards  her  late  husband,  the  effect  of  his  illness  and  death  upon 
her  health  and  spirits,  her  knowledge  of  her  rights  and  interest  in  the  subject 
of  her  transactions  with  the  defendants,  the  origin  and  fairness  of  those  trans- 
actions, the  objects  for  which,  and  the  means  and  instrumentality  by  which, 
the}7  were  consummated.  Nor  can  it  escape  observation,  as  a  circumstance  of 
great  if  not  of  decisive  weight,  that  all  this  testimony  is  derived  from  persons 
familiar  with  the  parties,  living  upon  the  immediate  theater  of  the  transac- 
tions in  controversy,  many  of  them  more  or  less  acquainted  with  the  subjects 
embraced  by  them,  witnesses,  all  of  them,  free  from  imputation  on  the  score  of 
interest,  and  against  whose  veracity  or  intelligence  no  exception  is  even  hinted. 

§  363.  Mere  inadequacy  of  price,  or  any  other /inequality  in  a  bargain,  is  not 
per  se  a  ground  to  avoid  a  bargain  in  equity. 

Against  an  array  of  evidence  like  this  the  question  of  equivalents  or  of  exact 
adequacy  of  consideration  cannot  well  be  raised.  The  parties,  if  competent  to 
contract  and  willing  to  contract,  were  the  only  proper  judges  of  the  motive 
or  consideration  operating  upon  them;  and  it  would  be  productive  of  the 
worst  consequences  if,  under  pretexts  however  specious,  interests  or  disposi- 
tions subsequently  arising  could  be  made  to  bear  upon  acts  deliberately  per- 
formed, and  which  had  become  the  foundation  of  important  rights  in  others. 
Mere  inadequacy  of  price,  or  any  other  inequality  in  a  bargain,  we  are  told, 
is  not  to  be  understood  as  constituting  per  se  a  ground  to  avoid  a  bargain  in 
equity ;  for  courts  of  equity,  as  well  as  courts  of  law,  act  upon  the  ground 
that  every  person  who  is  not,  from  his  peculiar  condition  or  circumstances, 
under  disability,  is  entitled  to  dispose  of  his  property  in  such  manner  and 
upon  such  terms  as  he  chooses;  and  whether  his  bargains  are  wise  and  discreet 
or  otherwise,  or  profitable  or  unprofitable,  are  considerations  not  for  courts  of 
justice,  but  for  the  party  himself  to  deliberate  upon.  Vide  Story's  Equity, 
§  244,  citing  the  cases  of  Griffiths  v.  Spratley,  1  Cox,  383;  Copis  v.  Middle- 
ton,  2  Mad.,  409,  arid  various  other  cases. 

§  354.  but  such  inadequacy  as  would  shock  the  conscience  may  demon- 
strate gross  imposition  or  undue  influence. 

Again,  it  is  ruled  that  inadequacy  of  consideration  is  not  of  itself  a  distinct 
principle  of  equity.  The  common  law  knows  no  such  principle.  The  consid- 
eration, be  it  more  or  less,  supports  the  contract.  Common  sense  knows  no 
such  principle.  The  value  of  a  thing  is  what  it  will  produce,  and  it  admits  of 
no  precise  standard.  One  man,  in  the  disposal  of  his  property,  may  sell  it  for 
less  than  another  would.  If  courts  of  equity  were  to  unravel  all  these  trans- 
actions they  would  throw  everything  into  confusion  and  set  afloat  the  con- 
tracts of  mankind.  Such  a  consequence  would  of  itself  be  sufficient  to  show 
the  injustice  and  impracticability  of  adopting  the  doctrine  that  mere  inade- 
quacy of  consideration  should  form  a  distinct  ground  for  relief.  Still,  there 
may  be  such  an  unconscionableness  or  inadequacy  in  a  bargain  as  to  demon- 
strate some  gross  imposition  or  some  undue  influence;  and  in  such  cases  courts 
of  equity  ought  to  interfere,  upon  satisfactory  ground  of  fraud ;  but  then,  such 
unconscionableness  or  such  inadequacy  should  be  made  out  as  would,  to  use 
an  expressive  phrase,  shock  the  conscience,  and  amount  in  itself  to  conclusive 
and  decisive  evidence  of  fraud.  Vide  Story's  Equity,  §§  245,  246,mnd  9  Ves., 
246;  10  id.,  219,  and  other  cases  there  cited. 
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§355.  cirumstances  of  the , iargain,  and   considerations  of  affectiony 

justice  to  others,  ease,  etc.,  taken  into  consideration. 

But  the  contract  between  the  parties  in  this  case  should  not  be  controlled 
by  a  comparison  between  the  subject  obtained  and  the  consideration  given  in 
a  mere  pecuniary  point  of  view;  added  to  this  were  the  motives  of  affection 
for  the  wife  of  the  grantee,  the  granddaughter  of  the  grantor,  a  conviction 
in  the  latter  of  what  justice  dictated  towards  the  children  of  the  decedent  in 
relation  to  his  property ;  the  prospect  of  ease  and  independence  on  the  part 
of  this  elderly  female;  her  exemption  from  the  expense,  the  perplexities  and 
hazards  of  managing  a  species  of  property  to  the  management  of  which  ex- 
pense and  energy  and  skill  were  indispensable;  property  to  the  tenure  of 
which  she  entertained  and  expressed  insuperable  objections.  Here,  then,  in 
addition  to  the  sums  of  money  paid,  or  secured  to  be  paid,  we  see  considera- 
tions of  great  influence,  which,  naturally,  justly  and  lawfully,  might  have 
entered  into  this  contract,  and  whicfh  we  think  cannot  be  disregarded  in  its 
interpretation,  upon  any  sound  construction  of  the  testimony  in  the  cause. 
Upon  the  first  view  of  this  case,  it  may,  in  the  spectacle  of  the  widow  and 
the  son  bargaining  over  the  unburied  corpse  of  the  husband  and  the  father  for 
a  partition  of  his  property,  be  thought  to  exhibit  a  proceeding  revolting  to 
decorum,  and  one,  therefore,  which  a  court  of  equity,  equally  with  a  court  of 
morals,  would  be  cautious  in  sustaining,  or  be  inclined  to  condemn ;  yet,  upon 
testing  this  proceeding  fry  any  principle  of  decency,  as  well  as  of  law  or  equity, 
it  is  manifest  that  it  could  not  be  disturbed  without  benefit  to  the  chief  offender 
against  such  a  test;  for  the  evidence  incontestable  shows  that  whatever  in  the 
conduct  of  the  parties  was  inconsistent  with  the  highest  and  most  sacred 
relations  in  life  —  whatever  may  be  thought  to  have  offended  against  the 
solemnity  and  decorum  of  the  occasion  —  was  commenced  and  pressed  to  its 
consummation  by  the  plaintiff  in  this  case.  Tried,  then,  by  this  standard,  she 
should  be  left  precisely  where  she  has  placed  herself. 

§  356.  The  evidence  of  witnesses  who  reside  at  remote  distances  and  who  are 
not  familiar  with  the  party  is  not  entitled  to  much  weight  on  a  question  of  the 
incapacity  of  such  person  to  contract. 

To  avoid  the  consequences  flowing  from  the  acts  of  the  complainant  touch- 
ing the  matters  of  this  controversy,  the  testimony  of  several  witnesses,  taken 
in  the  city  of  Philadelphia,  has  been  introduced  to  prove  the  mental  as  well  as 
physical  incompetence  of  the  complainant.  With  respect  to  the  character  and 
purposes  of  this  testiraony,at  may  be  remarked,  that  a  position  in  a  court  of 
justice  founded  upon  what  is  in  effect  the  stultification  of  the  person  who 
assumes  that  position  is  one  to  be  considered  with  much  diffidence,  as  it 
admits  in  general  the  factum  which  it  seeks  to  invalidate;  and  if  the  aver- 
ments on  which  such  position  rests  be  true,  the  person  occupying  that  position 
should  be  in  court  by  guardian  or  committee.  But  in  truth  this  testimony 
establishes  no  such  position,  either  directly  or  inferentially,  in  reference  to  the 
complainant.  In  the  first  place,  all  these  witnesses  resided  in  a  different  state, 
and  at  the  distance  of  many  hundreds  of  miles  from  the  complainant;  and  not 
one  of  them  appears  to  have  had  any  intercourse  with  her  or  to  have  seen  her 
even  for  a  series  of  years  preceding  the  contract  which  it  is  essayed  to  .vacate; 
nor  to  have  had  any  knowledge  of  the  existence  of  that  contract  until  after  its 
completion;  nor  of  the  state  of  mind  or  of  the  health  of  the  complainant  at  the 
period  at  which  that  contract  was  found.  In  addition  to  this  ignorance  of 
these  witnesses,  of  the  transaction  under  review,  and  of  all  the  circumstance* 
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surrounding  it,  there  is  no  fact  stated  by  one  of  them  which  amounts  to  proof 
of  incapacity  on  the  part  of  the  complainant  to  comprehend  the  character  of 
her  acts,  and  of  the  legal  consequences  incident  to  them ;  and  much  less  do 
they  establish,  as  to  her,  such  an  aberration  or  imbecility  of  mind  as  would 
justify  a  presumption,  and  much  less  a  legal  conclusion,  against  the  validity  of 
any  and  every  act  she  might  perform.  To  such  a  conclusion  only  could  the 
general  expressions  of  opinion  and  belief  of  these  witnesses  apply,  and  such  a 
cbnclusion  they  come  very  far  short  of  establishing. 

Wo  are  therefore  of  opinion  that  the  decree  of  the  circuit  court  should  be 
affirmed,  and  the  same  is  hereby  affirmed,  with  costs. 

§  357.  When  proof  of  fraud.—  Inadequacy  of  consideration  in  a  sale,  of  a  nature  so  gross  as 
to  shock  the  conscience,  i9  proof  of  fraud.  And  this  rule  applies  to  sales  under  judicial  process, 
although  the  fact  that  the  sale  is  made  by  an  officer  under  authority  of  law  may  weaken  the 
presumption  of  fraud.    Byers  v.  Surget,  19  How.,  303;  Surget  v.  By ers,*  Hemp.,  715. 

§  358.  Inadequacy  of  consideration  does  not  invalidate  a  contract  unless  it  is  so  gross  as  to 
strike  every  one  with  a  presumption  of  fraud.  Follett  v.  Rose,  3  McL.,  332 ;  Godfrey  v.  Beards- 
ley,  2  McL.,  412. 

§  359.  Mere  inadequacy  of  price,  or  other  inequality  in  the  bargain,  is  not  of  itself  a  ground 
of  avoiding  the  bargain  in  equity.  But  if  there  is  such  an  unconscionableness  or  inadequacy 
as  to  demonstrate  some  gross  imposition  or  undue  influence,  equity  will  interfere  on  the  ground 
of  fraud.  But  the  inadequacy  must  be  so  gross  as  to  shock  the  conscience,  and  amount  in  it- 
self to  decisive  evidence  of  fraud.    Vint  v.  King,*  2  Am.  L.  Reg.,  712. 

|$  300.  A  grossly  inadequate  price  is,  under  some  circumstances,  evidence  of  fraud,  and  a  fit 
subject  of  inquiry  by  a  jury  in  determining  the  validity  of  a  sale?inade  under  judicial  process. 
Blanchard  v.  Brown,  3  Wall.,  245. 

§  361.  Where  a  person  gives  $25,000  worth  of  property  for  $1,000,  the  inadequacy  is  so  very 
gross  that  the  court  ought  to  lay  hold  on  the  slightest  circumstance  of  advantage  or  oppression 
to  set  aside  the  sale.  The  fact  itself  furnishes  good  ground  to  conclude  that  the  party  was 
laboring  under  some  controlling  necessity,  or  was  oppressed,  or  was  ignorant  of  the  true  value 
of  the  property.    Holmes  v.  Holmes,  1  Saw.,  99. 

g  302.  Where  a  deed  made  by  an  agent  is  sought  to  be  set  aside  for  inadequacy  of  price,  the 
price  must  be  so  small  as  to  strike  the  mind,  at  first  impression,  as  grossly  inadequate,  and  to 
raise  the  conviction  that  the  property  was  sacrificed  in  the  market  for  a  price  loss  than  its 
value.    Walker  v.  Derby,  5  Biss.,  134. 

§  £08.  Not  evidence  of  fraud. —  Inadequacy  of  consideration,  unless  extremely  gross,  does 
not,  per  se,  prove  fraud.    Kempner  v.  Churchill,*  8  Wall.,  802. 

§  304.  Entire  failure  of  consideration  in  the  receipt  of  what  is  mere  moonshine  is  often 
plenary  evidence  of  fraud  and  sufficient  to  rescind  a  contract.  But  mere  inadequacy  of  con- 
sideration may  honestly  occur,  and  often  raises  no  certain  presumption  of  deceit.  Warner  v. 
Daniels,  1  Woodb.  &  M.,  90  (§§  277-86). 

§  3tf5.  Inadequacy  of  consideration,  in  the  absence  of  other  evidence  of  fraud,  to  chargo  a 
purchaser  from  a  trustee  having  power  to  sell,  with  liability  to  account  for  the  property,  must 
of  itself  be  an  indication  of  fraud,  and  must  be  affirmatively  established  beyond  question* 
Carpenter  v.  Robinson,  1  Holmes,  67. 

§  300.  Inadequacy  of  price,  independent  of  other  circumstances,  is  not  sufficient  to  set  aside 
a  sale  made  between  parties  standing  on  equal  ground,  and  dealing  with  each  other  without 
any  imposition  or  oppression.  To  amount  to  fraud  it  must  be  so  strong  and  manifest  as  to 
shock  the  conscience  and  confound  the  judgment.    Holmes  v.  Holmes,  1  Abb.,  525 ;  1  Saw.,  93. 

§  307.  Miscellaneous. —  Where  a  want  of  sufficient  consideration  was  charged  as  a  ground  of 
frautl  in  a  family  settlement  of  litigated  rights,  it  was  held  proper  to  look  to  equitable  circum- 
stances, and  not  to  expect  all  such  technical  formalities  as  prevail  among  strangers.  The  settle- 
ment in  this  case  sustained,  though  subject  to  some  doubts  as  to  its  fairness.  Gratz  v.  Cohent» 
11  Dow.,  1. 

§  JiGS.  A  compromise  in  which  notes  secured  by  a  marriage  settlement  are  transferred  in 
payment  cannot  be  set  aside  for  failure  of  consideration  in  that  the  marriage  settlement  is  in- 
valid, until  the  litigation  concerning  its  validity  is  ended  and  it  is  decreed  to  be  invalid. 
Chapman  t>.  Wilson,  5  Fed.  R,  805  ($5§  207-10). 

§  300.  Under  the  statute  of  Ohio  of  February  24,  1834,  providing  that  a  failure  or  want  of 
consideration  of  a  sealed  instrument  may  be  pleaded,  a  fraudulent  consideration  may  be  shown. 
Greathouse  v.  Dunlap,  8  McL.,  303. 


RELATION  OF  THE  PARTIES.     UNDUE  INFLUENCE.*       §§  870-372. 

g  870.  On  a  bill  to  Bet  aside  a  deed  for  fraud  and  inadequacy  of  consideration,  the  inadequacy 
must  be  tested  by  the  value  of  the  property  at  the  time  of  the  sale.  Barribeau  v.  Brant,  17 
How.,  43. 


IV.  Relation  of  the  Pasties.    Undue  Influence. 
Summaby  —  Deed  from  child  toparent,  §  tttl.—  Suit  in  equity;  lapse  of  time  considered,  %  372. 

§  871.  A  deed  from  a  child  to  a  parent,  conveying  real  estate  of  the  child,  is  not  prima  facie 
void,  on  account  of  the  relation  of  the  parties.    Jenkins  v.  Pye,  §g  878-75. 

§  372.  Lapse  of  time,  and  the  death  of  the  parties  to  a  deed,  are  considered  in  a  court  of 
equity  as  entitled  to  great  weight,  where  it  is  sought  to  be  set  aside  on  the  ground  that  it  was 
obtained  by  undue  influence.    Ibid. 

[Noras.— See  §§  876-882.] 

JENKINS  v.   PYE. 
(12  Peters,  241-262.     1838.) 

Opinion  by  Mr.  Justice  Thompson. 

Statement  of  Facts. — This  case  comes  up  on  appeal  from  the  circuit  court 
of  the  District  of  Columbia,  for  the  county  of  Alexandria.  The  appellees 
were  the  complainants  in  the  court  below,  and  as  heirs-at-law  of  their  mother, 
Eleanor  Jenkins,  iiled  their  bill,  by  their  father,  James  B.  Pye,  as  next  friend, 
to  set  aside  a  deed  given  by  their  mother  to  George  Jenkins,  her  father,  bear- 
ing date  the  15th  of  March,  1813.  The  bill  charges  that  the  deed  was  made 
wholly  without  consideration,  and  operated  only  to  create  a  resulting  trust  in 
favor  of  the  grantor  and  her  heirs;  and  if  their  claim  cannot  be  sustained  on 
that  ground,  they  charge  that  the  deed  was  obtained  by  the  undue  influence 
of  parental  authority,  and  therefore  void  m  equity  against  the  said  Eleanor 
Jenkins  and  her  heirs. 

The  consideration  expressed  in  the  deed  is  §1 ;  and,  as  to  the  allegation  of 
nnduo  influence,  the  bill  charges  that  the  said  Eleanor  inherited,  as  heir  of 
her  mother,  the  land  conveyed  to  her  father,  and  in  which  her  father  was 
entitled  to  a  life  estate.  That  at  the  time  of  her  mother's  death  she  was  an 
infant  of  very  tender  years,  residing  with  her  father,  and  continued  to  reside 
with  him  until  her  marriage.  That  she  never  was  informed  of  the  extent  of 
her  property,  to  which  she  became  entitled  on  the  death  of  her  mother;  and 
having  led  a  life  of  great  seclusion  in  the  country,  at  a  distance  from  Alexan- 
dria, where  the  lands  are  situated,  she  had  no  means  of  acquiring  information 
on  the  subject.  That  very  soon  after  the  said  Eleanor  had  attained  the  age 
of  twenty-one  years,  and  whilst  she  still  resided  with  her  father,  and  re- 
mained in  ignorance  of  the  extent  and  value  of  her  rights,  the  said  George 
Jenkins,  availing  himself  of  his  parental  authority  and  of  the  habit  of  implicit 
obedience  and  submission  on  the  part  of  his  child,  procured  from  her  the  deed 
in  question. 

The  answers  of  the  appellants  deny  every  material  charge  and  specification 
in  the  bill  tending  to  show  that  any  undue  influence  was  exercised  by  the 
father  to  obtain  the  deed  from  his  daughter,  but  that  the  act  was  voluntary 
and  free  on  her  part.  That  she  was  well  acquainted  with  her  rights,  and  the 
value  of  the  property.  That  at  the  time  of  executing  the  deed  she  was 
twenty -three  years  of  ago.  and  that  the  same  was  not  done  in  expectation  of 
her  marriage,  as  she  was  not  married  for  two  years  afterwards. 


g§  873, 374-        ,  FRAUD. 

§  373.  Where  in  a  bill  a  deed  is  alleged  to  have  been  without  consideration, 
proof  of  payment  of  02,000  is  admissible  in  rebuttal,  although  that  payment  is 
not  set  out  in  the  answer. 

The  mere  nominal  consideration  expressed  on  the  face  of  the  deed  was 
enough  to  pass  the  estate  to  the  grantee,  no  uses  being  declared  in  the  deed. 
It  is  true,  as  a  general  proposition,  that  he  who  pays  the  consideration  means, 
in  the  absence  of  all  rebutting  circumstances,  to  purchase  for  his  own  benefit; 
and  there  may  be  a  resulting  trust  for  the  use  of  the  party  paying  the  con- 
sideration. But  this  is  founded  upon  a  mere  implication  of  law,  and  may  be 
rebutted  by  evidence  showing  that  such  was  not  the  intention  of  the  parties. 
And  in  the  present  case  the  evidence  is  conclusive  to  show  that  no  such  result- 
ing use  was  intended.  But  it  is  unnecessary  particularly  to  notice  this  evi- 
dence, as  this  part  of  the  case  was  not  very  much  pressed  at  the  argument. 
And  in  addition  to  this,  the  evidence  shows  that  on  the  3d  of  November,  1813, 
the  day  her  deed  was  offered  for  record  in  Alexandria,  George  Jenkins  paid 
to  his  daughter  $2,000,  which,  under  the  situation  of  the  property,  might  well 
be  considered  nearly,  if  not  quite,  an  adequate  consideration.  The  property 
being  in  a  dilapidated  state,  requiring  great  expense  in  repairs,  and  the 
grantee,  George  Jenkins,  having  a  life  estate  in  it,  which,  from  the  circum- 
stance of  his  living  eighteen  years  after  the  date  of  the  deed,  there  is  reason 
to  conclude  that  the  state  of  his  health  and  constitution  was  such  at  that  time 
as  justly  to  estimate  his  life  estate  of  considerable  value. 

The  evidence  of  the  payment  of  $2,000,  in  addition  to  the  nominal  consid- 
eration of  $1  mentioned  in  the  deed,  was  admissible  without  any  amendment 
of  the  answer.  It  rebutted  the  allegation  in  the  bill  that  the  deed  was  made 
wholly  without  consideration. 

§  374.  A  deed  from  a  daughter  to  her  father  is  not  prima  facie  void. 

But  the  grounds  mainly  relied  upon  to  invalidate  the  deed  were  that  being 
from  a  daughter  to  her  father  rendered  it  at  least  pri?na  facie  void.  And  if 
not  void  on  this  ground,  it  wag  so  because  it  was  obtained  by  the  undue  influ- 
ence of  paternal  authority.  The  first  ground  of  objection  seeks  to  establish 
the  broad  principle  that  a  deed  from  a  child  to  a  parent  conveying  the  real 
estate  of  the  child  ought,  upon  considerations  of  public  policy  growing  out  of 
the  relation  of  the  parties,  to  be  deemed  void ;  and  numerous  cases  in  the 
English  chancery  have  been  referred  to  which  are  supposed  to  establish  this 
principle.  We  do  not  deem  it  necessary  to  travel  over  all  these  authorities; 
we  have  looked  into  the  leading  cases,  and  cannot  discover  anything  to  war- 
rant the  broad  and  unqualified  doctrine  contended  for  on  the  part  of  the  ap- 
pellees. AIL  the  cases  are  accompanied  with  some  ingredient,  showing  undue 
influence  exercised  by  the  parent,  operating  upon  the  fears  or  hopes  of  the 
child;  and  sufficient  to  show  reasonable  grounds  to  presume  that  the  act  was 
not  perfectly  free  and  voluntary  on  the  part  of  the  child;  and  in  some  cases, 
although  there  may  be  circumstances  tending,  in  some  small  degree,  to  show 
undue  influence,  yet,  if  the  agreement  appears  reasonable,  it  has  been  con- 
sidered enough  to  outweigh  light  circumstances,  so  as  not  to  affect  the  valid- 
ity of  the  deed. 

It  becomes  the  less  necessary  for  us  to  go  into  a  critical  examination  of  the 
English  chancery  doctrine  on  this  subject;  for  should  the»cases  be  found  to 
countenance  it,  we  should  not  be  disposed  to  adopt  or  sanction  the  broad 
principle  contended  for,  that  the  deed  of  a  child  to  a  parent  is  to  be  deemed, 
prima  facie,  void.     It  is  undoubtedly  the  duty  of  courts  carefully  to  watcli 
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and  examine  the  circumstances  attending  transactions  of  this  kind,  when 
brought  under  review  before  them,  to  (Jiscover  if  any  undue  influence  has 
been  exercised  in  obtaining  the  conveyance.  But  to  consider  a  parent  dis- 
qualified to  take  a  voluntary  deed  from  his  child,  without  consideration,  on  ac- 
count of  their  relationship,  is  assuming  a  principle  at  war  with  all  filial  as 
"well  as  parental  duty  and  affection;  and  acting  on  the  presumption  that  a 
parent,  instead  of  wishing  to  promote  the  interest  and  welfare,  would  be  seek- 
ing to  overreach  and  defraud  his  child.  Whereas,  the  presumption  ought  to 
be,  in  the  absence  of  itfl  proof  tending  to  a  contrary  conclusion,  that  the  ad- 
vancement of  the  interest  of  the  child  was  the  object  in  view ;  and  to  pre- 
sume the  existence  of  circumstances  conducing  to  that  result.  Such  a 
presumption  harmonizes  with  the  moral  obligations  of  a  parent  to  provide  for 
bis  child,  and  is  founded  upon  the  same  benign  principle  that  governs  cases 
of  purchases  made  by  parents  in  the  n^rae  of  a  child.  The  prima  facie  pre- 
sumption is,  that  it  was  intended  as  an  advancement  to  the  child,  and  so  not 
falling  within  the  principle  of  a  resulting  trust.  The  natural  and  reasonable 
presumption  in  all  transactions  of  this  kind  is,  that  a  benefit  was  intended  the 
child,  because  in  the  discharge  of  a  moral  and  parental  duty.  And  the  in- 
terest of  the  child  is  abundantly  guarded  and  protected,  by  keeping  a  watch- 
ful eye  over  the  transaction,  to  see  that  no  undue  influence  was  brought  to 
bear  upon  it. 

In  the  present  case,  every  allegation  in  the  bill  tending  to  show  that  any 
undue  influence  was  used  is  fully  met  and  denied  in  the  answer,  and  is  utterly 
without  proof  to  sustain  it.  And  indeed  this  allegation  seemed  to  be  aban- 
doned on  the  argument. 

§  875.  Lapse  of  time  and  the  death  of  a  party  to  a  deed  are  of  much  weight 
in  determining  it*  validity. 

But  if  anything  was  wanting  to  resist  the  claim  on  the  part  of  the  appellees, 
and  to  establish  the  deed,  and  the  interest  derived  under  it,  it  will  be  found  in 
the  lapse  of  time.  The  deed  bears  date  the  3d  of  November,  1813;  the 
grantor,  Eleanor  Jenkins,  then  being  twenty-three  years  of  age.  She  was 
married  about  two  years  thereafter,  and  died  in  the  year  1818;  and  not  a 
whisper  of  complaint  was  heard  against  the  transaction  during  her  life-time. 
George  Jenkins,  the  grantee,  lived  until  the  year  1831,  and  no  complaint  was 
made  in  his  life-time;  after  a  lapse  of  eighteen  years,  it  is  difficult,  if  not  im- 
practicable, fully  to  explain  the  transaction.  Lapse  of  time  and  the  death  of 
the  parties  to  the  deed  have  always  been  considered,  in  a  court  of  chancery, 
entitled  to  great  weight,  and  almost  controlling  circumstances  in  cases  of  this 
kind. 

Bat  the  circumstances,  as  disclosed  by  the  proofs,  not  only  rebut  every  pre- 
sumption of  unfairness  on  the  part  of  George  Jenkins,  but  disclose  circum- 
stances tending  to  show  that  he  was  governed  by  motives  highly  honorable 
and  commendable.  He  was  a  man  of  large  estate.  The  property  conveyed 
to  him  by  his  daughter  was  in  a  dilapidated  and  unprofitable  condition.  He 
had  a  life  estate  in  it.  And  it  would  have  been  unreasonable,  if  not  unjust 
to  his  other  children,  to  have  required  him  to  incur  great  expenses  in  improv- 
ing this  property,  which  would  inure  to  the  exclusive  benefit  of  this  daughter. 
His  object,  as  well  as  that  of  his  daughter,  seem  to  have  enabled  him  the 
more  easily  and  satisfactorily  to  make  an  equal  distribution  of  his  property 
among  all  his  children;  as  well  the  said  Eleanor  as  those  he  had  by  a  second 
marriage.     This  was  a  measure  well  calculated  to  promote  harmony  among 

865 


§§  870-384,  FRAUD. 

his  children;  and  his  intention  to  carry  that  disposition  of  his  property  into 
execution  was  manifested  by  the  will  he  made,  which  failed,  however,  of  its 
full  operation,  by  reason  of  some  informality  in  its  execution.  But  the  ap- 
pellees have  succeeded  to  a  full  and  equal  share  of  his  estate,  under  the  dis- 
tribution which  the  law  has  made;  which  is  all  that  in  equity  and  justice 
they  could  claim. 

This  view  of  the  case  renders  it  unnecessary  to  notice  the  points  made  on 
the  argument  in  relation  to  the  accounts  which  the  appellees  were  called 
upon  to  render.  The  decree  of  the  court  below  is  accordingly  reversed,  and 
the  bill  dismissed. 

Mr.  Justice  Catron  concurred  in  the  reversal  of  the  decree,  but  dissented  as 
to  the  reasons  on  which  the  opinion  proceeds. 

§  87G.  Pnrent  and  child. — A  deed  of  gift  from  a  young  daughter  to  a  wealthy  father,  con- 
veying all  her  property  and  leaving  herself  destitute,  was  held  to  be  void  in  this  case,  on 
account  of  the  relation  of  the  parties.    Pye  v.  Jenkins,  4  Cr.  C.  C,  541. 

§  377.  The  fact  that  the  relation  of  the  parties  to  a  deed  is  that  of  mother  and  son,  that  she 
had  instituted  a  suit  against  him  and  arrested  him  and  held  him  to  bail,  and  prevailed  on  him 
to  execute  the  deed  to  her,  when  he  had  during  his  infancy  made  a  deed  of  the  same  land  to 
another,  and  so  informed  her,  will  not  authorize  the  conclusion  that  the  deed  is  fraudulent. 
Tucker  v.  Moreland,  10  Pet,  58. 

£878.  A  conveyance  without  consideration,  by  a  female  just  become  of  age,  to  her  par- 
ents, of  all  of  certain  property  which  had  been  left  to  her  by  her  deceased  uncle,  was  set  aside 
in  this  case  because  procured  by  undue  influence.  Such  a  conveyance  will  not  be  avoided  on 
account  of  the  relation  of  the  parties  alone.  But  the  courts  will  often  interfere  in  such  cases, 
where,  but  for  the  relation,  they  would  not.    Taylor  v.  Taylor,  8  How.,  183. 

§379.  It  seems  that  a  deed  to  a  clergyman  by  a  member  of  his  church  is  not  void  on  ac- 
count of  the  relation  of  the  parties.  It  is  decided  in  this  case  that  the  relation  does  not  vitiate 
such  a  deed  or  mortgage  made  after  it  has  ceased.    Jackson  r.  Asliton,*  11  Pet.,  229. 

§  380.  Where  heir*,  jnst  coming  of  age,  ignorant  of  the  nature  and  value  of  their  title  to 
land,  released  the  same,  for  an  inadequate  consideration,  to  one  in  possession  of  both  the  land 
and  the  legal  title,  who  was  well  acquainted  with  the  nature  and  value  of  their  claim,  who  in- 
formed them  that  it  was  worthless,  and  who  so  complicated  and  covered  up  their  title  that 
they  could  not  comprehend  it,  the  deeds  were  held  to  be  void  as  fraudulently  procured.  Hallett 
v.  Collins,  10  How.,  174. 

§  881.  Mental  weakness. — The  degree  of  weakness  of  a  grantor's  mind,  or  the  degree  of 
imposition  practiced  upon  him  which  ought  to  induce  a  court  of  chancery  to  set  aside  a  con- 
veyance, is  proper  for  the  consideration  of  the  court  itself,  without  the  intervention  of  a 
jury.    Harding  v.  Handy,  11  Wheat.,  103. 

§  882.  Where  a  deed  is  obtained  by  undue  influence  from  a  person  of  weak  mind,  a  court 
of  equity  has  power  to  set  it  aside.  But  the  grantee  may  be  allowed  his  just  claims  for  im- 
provements and  repairs.    Ibid, 


V.  Concealment. 

Summary—  Omission  to  communicate  a  fact,  §  883.—  Contract  between  stockholder  and  «>r- 

poration  for  sale  of  stock,  §  384. 

§  3S3.  Whether  the  omission  to  communicate  a  fact  will  be  considered  a  fraud  depends  largely 
on  the  circumstances  attending  the  particular  transaction,  and  what  duty,  in  respect  to  the 
matter  in  question,  the  party  charged  with  improper  concealment  owes  to  the  other  party. 
Britton  v.  Brewster,  §§  885-87. 

§  884.  A  stockholder  in  a  corporation,  pending  a  suit  by  him  against  the  directors  of  the 
company  charging  them  with  frauds  and  breaches  of  trust  in  the  managing  of  its  affairs,  and 
praying  for  an  account  of  all  the  business  of  the  company,  came  to  an  amicable  settlement 
with  them  of  the  matters  involved  in  the  suit,  by  which  the  defendants  in  the  suit  and  the  cor- 
poration agreed  to  purchase  his  stock,  and  pay  him  therefor  such  sum  as,  upon  a  fair  examination 
of  the  affairs  of  the  company,  and  a  proper  and  fair  estimate  of  the  money,  property,  and  assets 
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of  the  company,  the  stock  should  be  found  to  be  worth.  He  afterwards  brought  this  suit  to 
have  the  settlement  corrected  and  to  be  paid  such  additional  sum  as,  upon  an  accounting,  his 
stock  should  be  found  to  be  worth,  alleging  that  he  had  been  defrauded  by  the  exhibition  of  a 
false  abstract  of  the  books  of  the  company  and  by  fraudulent  concealments.  Held,  that  be  was 
entitled  to  relief  in  equity  on  proof  of  the  allegations,  but  that  the  burden  of  proof  was  upon 
him,  and  especially  as  he  had  access  to  the  books  and  had  examined  them  as  fully  as  he  de- 
sired, expressed  his  satisfaction  with  the  examination  and  called  for  no  other  books ;  that  he 
had  failed  to  make  out  the  charges  of  fraud ;  and  that  his  refusal  to  do  equity  by  correcting  a 
mistake  made  in  his  favor  in  the  settlement  was  also  some  objection  to  the  relief  sought.  Hager 
v.  Thompson,  §§  388-90. 
[Notes.— See  §§  891-404.] 

BRITTON  v.  BREWSTER. 
(District  Court  for  New  York;  2  Federal  Reporter,  160-168.    1880.) 

Opinion  by  Choate,  J. 

Statement  of  Facts. —  This  is  a  bill  in  equity  brought  by  the  assignee  in 
bankruptcy  of  Theodore  E.  Baldwin  and  Edward  "W.  Burr,  who  constituted  the 
firm  of  Theodore  E.  Baldwin  &  Co.,  to  recover  moneys  alleged  to  have  been 
fraudulently  diverted  from  the  assets  of  that  firm  to  pay  the  individual  debts 
of  Baldwin,  and  also  to  recover  a  carriage  fraudulently  transferred  by  Baldwin 
to  the  defendant  Brewster,  and  to  enjoin  the  proof  of  certain  notes  held  by 
the  defendants  against  the  firm  or  Baldwin  individually.  The  defendants  are 
James  B.  Brewster  and  a  manufacturing  corporation,  "  J.  B.  Brewster  &  Co.," 
of  which  the  defendant  Brewster  is  the  president  and  principal  stockholder. 

The  bill  alleges  that  the  firm  of  Theodore  E.  Baldwin  &  Co.  was  formed  on 
the  10th  day  of  August,  1870,  and  was  adjudged  bankrupt  November  25, 1S71, 
upon  a  creditor's  petition,  filed  November  6,  1871 ;  that  Burr  had  no  knowl- 
edge or  experience  in  the  business,  which  was  that  of  selling  carriages  at 
No.  786  Broadway,  New  York;  that  from  January  1,  1860,  to  January  1, 
1869,  and  again  from  March  1,  1869,  to  December  1,  1869,  Baldwin  and  the 
defendant  Brewster  had  been  in  partnership,  carrying  on  a  like  business 
upon  the  same  premises;  that  their  business  in  1869  had  been  largely  unprofit- 
able, their  losses  amounting  to  over  $46,000;  that  upon  the  settlement  of 
their  copartnership  business  Baldwin  assumed  all  the  indebtedness  of  the 
business,  amounting  to  $73,000,  and  besides  that  sum  was  found  to  be 
indebted  to  Brewster  individually  about  $14,000,  for  which  Brewster  held 
his  notes;  that  a  part  of  these  notes  were  transferred  to  "J.  B.  Brewster  & 
Co.,"  with  Brewster's  guaranty  of  their  payment;  that  at  the  time  of  this  set- 
tlement Baldwin  was  largely  insolvent,  which  the  defendants  well  knew,  and 
that  on  and  before  August  10, 1870,  Baldwin  was,  to  the  knowledge  of  defend- 
ants, contemplating  the  stoppage  of  business,  and  an  assignment  for  the  bene- 
fit of  his  creditors ;  that  thereupon  and  in  view  of  these  facts  the  defendant 
Brewster,  "fraudulently  combining  and  confederating  with  said  Baldwin, 
formed  the  fraudulent  plan  and  design  of  inducing  said  Burr  to  make  a  copart- 
nership agreement  with  said  Baldwin,  and  to  contribute  to  the  capital  stock  of 
the  firm  so  to  be  formed  the  sum  of  $50,000,  upon  the  corrupt  and  fraudulent 
agreement  with  said  Baldwin,  and  with  the  fraudulent  design  and  intention 
that  said  Baldwin  would  and  should  thereafter  use  said  $50,000,  and  the  funds, 
property  and  credits  of  the  firm  so  to  be  formed,  in  paying  the  said  indebted- 
ness due  from  Baldwin  to  Brewster  and  i  J.  B.  Brewster  &  Co.,'  and  the  said 
indebtedness  of  Brewster  &  Baldwin  assumed  by  Baldwin."  ♦ 

It  is  then  alleged  that  in  pursuance  of  said  fraudulent  combination  and  in- 
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tention  the  defendant  Brewster  falsely  and  fraudulently  represented  to  Burr 
that  the  business  carried  on  by  Brewster  &  Baldwin  had  been  largely  profit- 
able to  the  extent  of  over  $100,000  a  year;  that  Baldwin  was  the  best  man  for 
the  business  in  the  city  of  New  York,  and  that  they  could  make  $40,000  to 
$50,000  a  year  m  the  business;  and  that  the  defendant  Brewster  fraudulently 
advised  and  urged  Burr  to  go  into  the  partnership  and  to  put  in  his  $50,000, 
and  concealed  from  him  the  losses  of  the  last  year,  and  the  fact  that  Baldwin 
was  largely  indebted  and  insolvent,  and  contemplating  an  assignment;  that 
Burr,  believing  and  trusting  to  these  representations,  made  the  partnership 
agreement,  and  contributed  his  capital,  in  all  $65,000,  to  the  firm;  that  in 
pursuance  of  the  same  fraudulent  design  and  conspiracy,  and  in  violation  of 
the  terms  of  the  partnership  agreement,  the  defendant  Brewster  induced  Bald- 
win to  pay  to  him  and  to  "  J.  B.  Brewster  &  Co."  nearly  all  of  the  debts  so 
owing  to  them  from  Baldwin,  out  of  the  funds  of  the  firm  and  the  moneys  so 
contributed  by  Burr,  and  that  by  these  fraudulent  practices,  and  this  use  of  the 
assets  of  the  firm,  it  was  compelled  to  stop  payment  and  go  into  bankruptcy; 
that  to  cover  up  the  real  nature  of  these  payments  the  defendants  pretended 
to  loan  money  to  the  firm  on  their  notes,  knowing  that  the  proceeds  were  to 
be  used  for  the  aforesaid  fraudulent  purpose. 

It  is  then  averred  that  the  defendants  have  made  claims  and  filed  proofs  of 
debt  for  a  large  amount  against  the  joint  estate,  upon  certain  notes  and  a 
check  described  purporting  to  be  the  obligations  of  the  firm ;  that  all  of  said 
notes  and  said  check  were  given  by  Baldwin  in  pursuance  of  the  said  fraudu- 
lent design  and  intention,  and  that  for  one  of  these  notes  the  defendant  Brews- 
ter holds  a  carriage,  which  was  the  property  of  the  firm,  and  was  delivered  by 
Baldwin  to  Brewster  as  security  for  Baldwin's  individual  indebtedness,  in  pur- 
suance of  the  aforesaid  fraudulent  design  and  intention;  that  all  these  acts 
and  all  this  application  of  the  funds,  property  and  credits  of  the  firm  were 
without  the  knowledge  or  consent  of  Burr,  and  in  fraud  of  his  rights  and  of 
the  copartnership  creditors  of  the  firm,  and  of  the  individual  creditors  of  Burr, 
and  of  the  complainant  as  assignee. 

The  bill  then  prays  for  relief  that  these  transactions  be  decreed  to  be  in 
fraud  of  the  firm  and  of  Burr,  and  of  the  firm  creditors,  and  of  the  individual 
creditors  of  Burr,  and  of  the  complainant  as  assignee;  that  the  defendants  re- 
fund the  moneys  so  paid  to  them;  that  the  delivery  of  the  carriage  be  decreed 
to  have  been  in  fraud  of  the  creditors  of  the  firm,  and  that  the  complainant 
recover  it  or  its  value;  and  that  they  be  enjoined  from  any  proceedings  in 
bankruptcy  or  otherwise  touching  said  notes,  and  for  general  relief. 

From  this  recital  of  the  allegations  of  the  bill  it  will  be  seen  that  the  whole 
basis  of  the  suit  is  the  fraudulent  conspiracy  between  Brewster  and  Baldwin  — 
first,  to  inveigle  Burr  into  a  partnership  with  Baldwin;  and  second,  that  being 
accomplished,  to  divert  the  funds  of  the  copartnership  from  their  legitimate 
use,  in  carrying  on  its  business  and  paying  its  debts,  to  the  payment  of  the 
individual  debt  of  Baldwin  to  Brewster. 

All  the  alleged  illegal  and  invalid  acts  complained  of  are  charged  to  have  been 
done  in  pursuance  of  this  fraudulent  purpose  and  design,  and  the  sole  ground 
for  relief  against  them  in  equity  is  this  alleged  fraud.  The  bill,  therefore, 
very  properly  avers,  and  probably  necessarily  does  so,  that  the  diversion  of 
the  firm  assets  complained  of  was  without  the  consent  of  Burr.  The  first 
question,  therefore,  to  be  determined  in  the  cause  is  whether  the  complainant 
has  proved  the  fraud  alleged.     Upon  a  careful  consideration  of  the  testimony 
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and  documentary  proofs  relied  on  by  his  counsel  as  establishing  the  existence 
of  this  fraudulent  design  and  purpose  on  the  part  of  the  defendant  Brewster, 
I  think  there  is  an  entire  failure  to  prove  the  fraud,  either  in  its  whole  scope 
as  alleged  in  the  bill,  or  in  any  part. 

The  alleged  fraud  of  Brewster  in  getting  Burr  into  the  partnership  consists 
of  three  parts:  First,  statements  of  matters  of  facts  averred  to  be  false;  see- 
andj  concealment  of  facts,  the  knowledge  of  which  would,  if  known,  have  pre- 
vented Burr  from  going  into  the  partnership;  and  third,  expressions  of  opinion 
as  to  the  probable  profits  of  the  business  of  the  proposed  firm,  known  at  the 
time  to  Brewster  to  be  grossly  extravagant  and  misleading.  As  to  the  first 
they  were  not  shown  to  be  false.  The  proof,  on  the  contrary,  is  that  the  busi- 
ness carried  on  by  Brewster  &  Baldwin  had  beep  largely  profitable,  to  the 
extent  of  over  $100,000  in  a  single  year;  that  Baldwin  was  the  best  man  in 
the  city  of  New  York,  as  a  salesman  for  carrying  on  the  business,  and  that 
their  place  of  business*  Broadway,  corner  of  Tenth  street,  was  the  best  stand 
for  the  business  in  the  city  of  New  York.  This  is  a  more  correct  statement 
of  the  representations  made  by  Brew3ter  to  Burr  than  that  contained  in  the 
bill,  and  they  were  true  in  every  particular. 

§  385,  Whether  <m  omission  to  communicate  facts  is  a  fraud. 
The  facts  claimed  to  have  been  concealed  were  Baldwin's  embarrassed 
financial  condition,  and  the  extent  of  the  losses  of  the  firm  of  Brewster  & 
Baldwin  while  that  firm  did  business  in  1869.  Whether  the  omission  to  com- 
municate a  fact  will  be  considered  a  fraud  depends  largely  on  the  circum- 
stances attending  the  particular  case,  and  what  duty  in  respect  to  the  matter 
in  question  the  party  charged  with  improper  concealment  owes  to  the  other 
party.  Brewster  undoubtedly  had  an  interest  in  Baldwin's  obtaining  a  part- 
ner with  capital,  and  when  the  connection  with  Burr  was  first  proposed  he 
certainly  desired,  and  had  reason  to  desire,  its  consummation.  He  knew,  also, 
that  in  the  interviews  between  himself  and  Burr  that  possible  partnership  was 
in  contemplation,  and  that  the  interviews,  or  one  of  them,  were  specially  ar- 
ranged for  the  purpose  of  considering  this  subject. 

Assuming,  however,  that  the  circumstances  were  such  as  called  for  the  com- 
munication on  his  part  of  anything  known  to  him  which  might  influence  Burr, 
and  which  he  had  any  reason  to  believe  Burr  was  ignorant  of  or  would  desire 
to  know  —  and  this,  I  think,  is  as  strongly  as  the  complainant's  case  at  this 
point  can  be  put, —  there  is  still  no  proof  of  fraudulent  concealment.  Brew- 
ster knew  that  Baldwin  and  Burr  were  intimate  friends  and  constantly  to- 
gether; that  for  several  months  Burr  had  been  aiding  Baldwin  financially; 
that  he  had  obtained  from  him  the  preceding  April  a  pledge  of  a  large  part  of 
his  stock  of  carriages  as  security  for  his  loans  of  some  §35,000.  He  had  good 
reason  to  believe,  and  did  believe,  that  Burr  knew  that  Baldwin  was,  and  had 
for  several  months  been,  in  financial  straits ;  that  he  found  it  difficult  to  meet 
his  current  maturing  obligations  in  his  business. 

The  fact  that  the  business  had  been  poor,  and  carried  on  at  a  loss  for  the 
last  year,  was  not  concealed  from  Burl".  On  the  contrary,  it  was  matter  of 
discussion  between  the  parties.  In  the  settlement  of  their  partnership  affairs 
Baldwin  &  Brewster  agreed  upon  a  certain  sum,  about  $46,000,  which  was 
treated  as  the  amount  of  the  losses  in  the  business,  for  the  purpose  of  such  set- 
tlement. It  was  not  strictly  and  exclusively  losses  in.  business.  It  included 
allowances  for  depreciation  in  what  had  been  spent  on  the  premises  leased  by 
the  firm  and  other  matters.  The  account  had  been  made  up  very  favorably 
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for  Baldwin,  particularly  in  this  item  of  losses,  of  which  Brewster  bore  two- 
thirds.  In  view  of  these  facts,  and  of  Burr's  intimacy  and  close  business  rela- 
tions with  Baldwin,  known  as  it  was  to  Brewster,  I  think  there  was  clearly  no 
fraud  in  not  communicating  to  Burr  the  details  as  to  the  losses  of  the  firm,  and 
as  to  Baldwin's  financial  troubles,  as  he  made  no  special  inquiries  about  them. 

§  386.  It  is  difficult  to  prove  fraud  from  mere  statements  of  opihion. 

In  respect  to  the  alleged  exaggerated  estimates  of  future  profits  given  by 
Brewster,  it  is  very  difficult  to  prove  fraud  in  such  a  matter,  since  this  was  the 
expression  of  an  opinion  only,  and  known  to  Burr  to  be  so.  It  was  not,  how- 
ever, shown  that  Brewster  did  not  honestly  entertain  the  opinion  that  he  ex- 
pressed. The  complainant  has  put  in  evidence,  and  relies  upon,  the  private 
letters  of  Brewster  to  Baldwin.  It  is  claimed  on  the  part  of  the  defendants 
that  in  some  respects  these  letters  do  not  represent  the  real  sentiments,  feel- 
ings and  opinions  which  on  their  face  they  appear  to  express;  that  they  were 
written  for  a  purpose,  which  required  and  accounts  for  great  exaggeration  of 
the  financial  difficulties  referred  to  in  them.  But  the  complainant  insists  that 
they  must  be  taken  as  truthful  expressions  of  the  thoughts  and  opinions  of  the 
writer.  Taking  them  at  his  own  estimate  of  their  proper  construction,  they 
abundantly  show  that  Brewster  really  entertained  the  most  sanguine  expecta- 
tions, fully  up  to  those  expressed  to  Burr,  of  the  probable  success  of  a  firm  in 
which  Baldwin's  great  abilities  as  a  salesman  should  be  aided  by  an  amount  of 
capital  such  as  Burr  proposed  to  put  into  the  concern.  There  was,  therefore, 
no  proof  of  the  alleged  fraud  in  inducing  Burr  to  go  into  the  partnership. 

It  was  also  shown  clearly  by  Burr's  own  testimony  that  the  representations 
of  Brewster,  whatever  they  were,  were  not  the  operative  inducements  by 
which  he  was  led  to  take  this  step;  that  he  had  made  up  his  mind  not  to  go  in, 
but  was  induced  to  change  his  purpose  by  the  report  and  advice  of  his  own 
book-keeper,  whom  he  specially  directed  to  make  a  thorough  examination  of 
Baldwin's  books.  The  complainant's  case  is  equally  unfounded  as  to  the  other 
part  of  this  supposed  conspiracy  and  fraud.  So  far  is  it  from  being  proved 
that  the  use  of  the  copartnership  assets  to  pay  Brewster's  debt  was  without 
the  knowledge  or  consent  of  Burr,  that  the  contrary  expressly  appears  by  the 
testimony  of  Burr  himself,  who  was  complainant's  witness. 

Brewster's  interest  in  having  Burr  join  Baldwin,  and  furnish  capital  enough 
to  do  a  successful  business,  was  that  Baldwin  might  be  able  to  pay  off  his  debt 
to  him.  This  was  perfectly  well  understood  by  all  parties,  and  one  of  the  in- 
ducements held  out  to  Burr  to  come  in  was  that  if  he  did  Brewster  would  give 
up  $20,000  of  his  debt  against  Baldwin,  upon  the  balance  of  it  being  promptly 
paid.  Baldwin  was  to  turn  into  the  concern  all  his  business  assets,  which  were 
very  valuable. 

Under  the  circumstances,  which  it  is  unnecessary  to  detail  more  at  large,  it 
would  be  absurdly  improbable  that  there  should  be  any  other  expectation  or 
understanding  between  the  parties  than  that  after  the  formation  of  the  firm 
Baldwin  should  go  on  and  reduce  Brewster's  debt  down  to  the  limit  of  $20,000 
by  using  the  funds  of  the  firm.  Burr  himself,  who  is  alleged  to  have  been  de- 
frauded by  this  having  been  done,  testified  that  he  expected  Brewster  to  bo 
paid  out  of  the  proceeds  of  the  sales  of  the  stock  of  goods  which,  by  the  forma- 
tion of  the  copartnership,  was  to  become  its  property.  He  says,  indeed,  that 
as  between  himself  and  Baldwin  he  understood  such  payments  were  to  be 
charged  to  Baldwin  and  not  to  the  firm.  In  other  words,  while  he  admits  that 
he  understood  that  Baldwin  was  to  be  allowed  to  use  the  firm's  funds  to  pay 
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Brewster,  the  firm  did  not  assume  as  its  own  Baldwin's  debt  to  Brewster.  This 
qualification  is  of  no  importance.  It  simply  affects  a  settlement  of  copartner- 
ship accounts  between  Baldwin  and  Burr.  So  far  as  Brewster's  rightful  or 
wrongful  receipt  of  the  money  goes,  Burr's  testimony  distinctly  negatives  the 
alleged  fraud  of  Brewster  upon  him  or  his  firm  in  the  receipt  of  these  moneys. 

It  is,  however,  urged  that  by  the  copartnership  articles  the  debt  to  Brewster 
was  not  assumed,  and  the  copartners  were  expressly  prohibited  from  using  the 
firm's  funds  to  pay  the  debts  of  the  individual  partners.  The  suggestion  has 
no  force.  The  articles  constituted  an  agreement  between  Baldwin  and  Burr 
alone.  Brewster  was  no  party  to  them,  and,  as  is  proved,  did  not  know  what 
they  contained.  The  question  here  is  of  the  agreement  between  Brewster  on 
the  one  hand  and  Baldwin  &  Burr  on  the  other,  and  of  a  fraud  practiced  by 
Brewster  on  Burr.  If  it  was  the  understanding  between  Brewster  on  the  one 
part  and  Baldwin  &  Burr  on  the  other  that  the  firm  funds,  after  the  forma- 
tion of  the  partnership,  should  be  used  in  a  particular  way,  no  agreement  be- 
tween Baldwin  &  Burr  to  which  Brewster  is  not  a  consenting  party  can 
possibly  affect  Brewster's  right,  as  against  them  both,  to  have  the  funds  so 
used.  Still  less  can  such  a  secret  agreement  between  them  be  adduced  as 
proof  that  such  use  availed  of  by  Brewster  is  a  fraud  upon  either  of  them. 

§  387.  A  party  who  has  failed  to  prove  the  facets  alleged  as  grounds  of  relief 
is  entitled  iniquity  to  no  relief  on  other  grounds. 

The  complainant  having  failed  to  prove  the  fraud  is  entitled  to  no  relief  in 
this  suit.  The  complainant  claims  that  the  debt  due  to  Brewster  was  reduced 
below  $20,000,  and  that  therefore  such  of  the  notes  now  held  by  the  defend- 
ants as  represent  a  part  of  that  original  debt  should  be  delivered  up  to  be  can- 
celed. The  defendants  insist,  with  better  reason,  I  think,  that  the  debt  never 
was  so  reduced ;  that  new  loans  were  made  from  time  to  time  to  pay  the  notes 
representing  this  debt,  and  that  within  the  true  spirit  and  meaning  of  the 
agreement  the  debt  has  always  exceeded  $20,000.  It  is  unnecessary,  however, 
to  determine  this  question.  If  the  complainant  is  right  the  proper  mode  of 
raising  the  question  is  by  proceedings  under  the  bankrupt  law  for  re-examin- 
ing the  proofs  of  debt.  He  can  have  no  relief  in  this  suit,  because  the  fraud 
alleged  as  the  sole  ground  of  relief  is  not  proven. 

So,  as  to  the  carriage,  if  Baldwin  exceeded  his  authority  as  a  copartner  in 
pledging  it,  and  the  pledge  was  without  Burr's  knowledge  or  consent,  or  for 
any  other  reason  Brewster's  claim  to  it  is  invalid,  the  remedy  of  the  assignee 
is  obvious  enough.  The  only  claim  made  in  equity  in  this  suit  to  recover  it  or 
its  value  is  the  same  alleged  fraud.  Nor  can  the  bill  be  sustained  on  the  ground 
that  the  funds  were  diverted  from  an  insolvent  firm,  to  the  knowledge  of  the 
defendants,  to  pay  a  partner's  individual  debt,  and,  therefore,  operated  as  a 
fraud  on  the  creditors  of  the  firm.  Such  seems  not  to  be  the  scope  of  the 
bill.  But  without  regard  to  this  question,  it  was  not  proved  that  at  the  time 
of  the  payments  made,  the  firm  was  known  to  the  defendants  to  be  or  was  in 
such  a  situation  financially  that  such  use  of-  the  firm's  funds  was  a  fraud  upon 
its  creditors.  Moreover,  the  payments,  such  as  they  were,  having  been  made  in 
pursuance  of  an  agreement  between  Brewster  and  other  partners  before  the  for- 
mation of  the  firm,  to  remit  a  part  of  his  debt  against  Baldwin,  the  consideration 
of  the  payments  to  be  so  made  out  of  the  firm  assets,  I  do  not  see  how  either 
the  firm  or  its  creditors  can  claim  that  the  payments  were  merely  voluntary, 
or  without  consideration.  The  consideration  inured  indirectly  to  the  benefit 
of  the  firm,  inasmuch  as  the  remission  of  part  of  his  indebtedness  would  en- 
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hance  the  credit  and  financial  ability  of  one  of  the  partners.  It  is,  therefore, 
unnecessary  to  consider  the  legal  questions  raised  and  discussed,  touching  a 
suit  for  the  purpose  of  recovering  firm  assets  fraudulently  diverted  as  against 
its  creditors  alone. 

I  have  attributed  no  weight  to  the  evidence  offered  by  the  defendants  tend- 
ing to  show  that  the  complainant  has  been  actuated  by  motives  of  personal 
animosity  in  bringing  and  carrying  on  this  suit.  His  motives  would  be  im- 
material if  he  had  proved  a  case  against  the  defendants.  Bill  dismissed  with 
costs. 

HAGER  v.  THOMPSON. 
(1  Black,  80-94.    1861.) 

Opinion  by  Mb.  Justice  Clifford. 

Statement  of  Facts. —  This  was  a  bill  in  equity,  and  the  case  comes  before 
the  court  on  appeal  from  a  decree  of  the  circuit  court  of  the  United  States  for 
the  district  of  New  Jersey,  dismissing  the  bill  of  complaint.  It  was  filed 
on  the  18th  day  of  May,  1852,  and  was  brought  by  the  appellant.  Some 
brief  reference  to  the  introductory  allegations  of  the  bill  of  complaint,  and 
to  the  transactions  out  of  which  the  controversy  has  arisen,  is  indispensable, 
in  order  that  the  foundation  of  the  .claim  made  by  the  complainant  may  be 
fully  understood. 

It  appears  that  the  New  Brunswick  Steamboat  and  Canal  Transportation 
Coinpany,  usually  called  the  New  Brunswick  Company,  was  incorporated  on 
the  18th  day  of  January,  1831,  and  that  the  charter  expired,  by  its  own  lim- 
itation, on  the  18th  day  of  January,  1852.  Shortly  after  the  charter  was 
granted  the  company  was  duly  organized,  with  a  capital  of  $25,000.  Seven 
and  two-thirds  shares  of  the  stock  were  taken  by  the  appellant,  and  he  was 
elected  secretary  of  the  company.  They  purchased  a  steamboat  in  1831, 
which  was  employed  in  the  transportation  business  between  New  Brunswick 
and  the  city  of  New  York;  and  they  also  purchased  a  sloop,  which  was  em- 
ployed in  carrying  wood  for  the  steamboat,  and  was  also  engaged  in  the  trans- 
portation of  merchandise  on  the  Raritan  river. 

Two  other  companies  were  also  created  by  the  legislature  of  the  state  of 
New  Jersey,  and  authorized  to  engage  in  the  transportation  business.  One 
was  called  the  Delaware  &  Raritan  Canal  Company,  incorporated  in  1830, 
and  the  other  the  Camden  &  Amboy  Railroad  Company,  incorporated  con- 
temporaneously with  the  New  Brunswick  Company.  Those  companies  were 
united  in  1831,  and  were  subsequently  known  as  the  joint  companies.  Most 
or  all  of  the  respondents  were  largely  interested  in  those  companies,  and  in 
1834  they  purchased  about  four-fifths  of  the  stock  of  the  New  Brunswick 
Company;  but  the  complainant  still  retained  his  shares  and  his  position  as 
secretary  of  the  company  and  clerk  on  the  steamboat.  Whatever  might  have 
been  the  object  of  the  purchasers,  it'  is  evident  that  the  transfer  of  the  shares 
had  the  effect  to  impart  new  energy  and  efficiency  to  the  management  of  the 
company,  for  they  increased  the  capital  stock  to  $50,000,  making  the  par  value 
of  the  shares  $250;  and,  during  the  early  part  of  the  year  1835,  made  an  ar- 
rangement with  the  joint  companies  for  transporting  freight  through  the  canal 
and  over  the  railroad  between  New  York  and  Philadelphia,  and  other  inter- 
mediate places  on  the  route.  Under  this  arrangement  they  also  built  and  pro- 
cured canal  boats  and  barges,  and  ran  them  on  the  Delaware  and  Raritan 
rivers  and  through  Staten  Island  sound  to  the  city  of  New  York,  operating 
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them  by  means  of  steam-tugs  furnished  by  the  joint  companies.  They  also 
did  a  large  business  on  the  Camden  &  Amboy  Railroad,  using  the  locomo- 
tives, cars  and  steamboats  of  the  railroad  company  for  that  purpose.  Through- 
out this  period  they  also  continued  to  operate  their  steamboat  line  between 
New  Brunswick  and  New  York;  and,  in  1837,  they  engaged  in  the  coal  busi- 
ness, purchasing  and  transporting  coal  to  market,  as  is  more  fully  set  forth  in 
the  pleadings.  Large  profits  were  made  by  the  company  under  these  various 
arrangements ;  but  they  also  incurred  very  large  expenses,  and  the  complain- 
ant became  dissatisfied  with  the  management  of  the  company.  Failing  to 
get  any  redress  for  his  supposed  grievances,  he,  on  the  25th  day  of  March, 
1847,  filed  a  bill  in  equity  in  the  chancery  court  of  the  state  against  three  of 
the  present  respondents,  charging  them,  as  directors  of  the  company*  with 
divers  frauds  and  breaches  of  trust  in  the  management  of  its  affairs,  and  pray- 
ing for  an  account  of  all  the  business  of  the  company.  To  that  bill  of  com- 
plaint the  respondents  in  the  suit  made  answer,  denying  the  charges,  and 
exhibiting  what  they  alleged  to  be  the  actual  circumstances  of  the  case. 
Pending  that  suit,  the  complainant,  with  two  other  persons,  purchased  four 
additional  shares  of  the  stock  of  the  company,  and  the  same  were  held  in  the 
name  of  one  of  those  persons  for  the  equal  benefit  of  the  purchasers  at  the 
time  the  suit  was  brought. 

With  these  explanations  as  to  the  origin  of  this  controversy,  we  will  pro- 
ceed to  state  the  foundation  of  the  claim  made  by  the  complainant.  Among 
other  things,  he  alleged  that  after  he  had  proceeded  to  take  testimony  in  that 
suit  in  support  of  his  bill  of  complaint,  propositions  of  compromise  were 
made  in  behalf  of  the  defendants,  and  that  the  propositions  so  made  were 
entertained  by  him  in  the  spirit  of  conciliation.  Thoso  propositions  of  com- 
promise, he  alleged,  were  made  to  him  through  E.  F.  Stockton,  one  of  the 
respondents  in  this  sftit,  who  was  the  agent  of  the  company  and  of  these  re- 
spondents; and  he  also  alleged  that  it  was  agreed  and  arranged  that  the  suit 
should  be  compromised  and  settled  in  the  manner  and  upon  the  basis  set  forth 
in  the  present  bill  of  complaint.  Both  parties  agree  that  the  suit  was  settled 
in  consequence  of  that  arrangement,  and  that  the  stock  of  the  complainant, 
including  the  four  shares  purchased  during  the  pendency  of  that  suit,  was  trans- 
ferred to  the  company ;  but  they  differ,  in  some  respects,  as  to  the  terms  of  the 
agreement  providing  for  the  transfer,  and  still  more  widely  as  to  the  circum- 
stances under  which  the  transfer  was  made.  As  alleged  in  the  bill  of  complaint, 
It.  F.  Stockton  applied  to  the  complainant,  about  the  2d  day  of  September,  1847, 
to  ascertain  whether  there  could  not  be  an  amicable  settlement  of  the  matters 
involved  in  that  suit,  and  that  the  conference  resulted  in  an  agreement  that 
the  company  and  the  defendants  in  that  suit  should  purchase  his  stock  in  the 
company,  and  pay  him  therefor  such  price  or  sum  as,  upon  a  fair  examination 
of  the  affairs  of  the  company,  and  a  proper  and  fair  estimate  of  the  money, 
property  and  assets  of  the  company,  the  stock  should  be  found  to  be  worth. 
Ilaving  set  forth  the  supposed  agreement,  the  complainant  proceeded  to  allege 
that  he  and  R  F.  Stockton,  accordingly,  met  at  Princeton,  on  the  13th  day  of 
January,  1848,  to  carry  out  and  complete  the  same,  for  the  sale  and  purchase 
of  the  stock ;  that  from  a  partial  examination  of  the  books  kept  by  the  treas- 
urer, and  from  assurances  there  given  by  R.  F.  Stockton  and  others  that  a 
certain  abstract  account  there  exhibited,  and  which  was  taken  from  the  books, 
was  correct,  and  contained  a  fair  statement  of  the  business  of  the  company, 
and  of  the  moneys  received  and  of  the  disbursements  made,  and  not  know- 
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ing  that  there  were  other  books  of  the  company  not  produced  at  the  time  the 
abstract  was  prepared,  he  was  induced  to  believe  that  the  account  was  true 
and  correct,  and  consequently  did,  upon  the  payment  of  his  proportionate 
part  of  $289,000,  transfer  the  stock  owned  by  him,  including  the  four  shares 
purchased  during  the  pendency  of  the  suit,  to  the  company,  and  received  pay 
for  the  same  from  the  company's  funds.  But  he  alleged  that  he  had  since  dis- 
covered that  the  abstract  account  was  false  and  fraudulent  in  very  many  par- 
ticulars, as  specified  in  the  bill  of  complaint;  and,  therefore,  insists  that  he  is 
entitled  to  have  the  settlement  corrected  and  reformed,  and  to  have  an  account 
taken  of  the  entire  property  and  estate  of  the  company,  and  to  be  paid  such 
additional  sum  for  his  stock  as  the  same,  upon  such  accounting,  be  found  to 
have  been  worth. 

On  the  other  hand,  the  respondents,  in  their  answer,  admitted  that  they,  by 
virtue  of  their  being  the  last  president  and  directors  of  the  company,  became 
and  weie  the  trustees  of  the  corporation,  with  full  power  to  settle  the  affairs, 
collect  the  outstanding  debts,  and  divide  the  moneys  and  other  property  of 
the  company  among  the  stockholders,  after  paying  the  debts  due  and  owing 
from  the  corporation;  but  they  allege  that  the  agreement  was,  that  the  com- 
plainant should  sell  the  stock,  held  and  represented  by  him,  at  such  price  as 
the  same  should  be  found  to  be  worth  upon  a  fair  valuation  of  the  property 
of  the  company,  and  that  the  complainant,  if  he  desired  it,  should  have  an  op- 
portunity of  examining  the  company's  books  to  satisfy  himself  of  their  cor- 
rectness. Substantially  adopting  the  language  of  the  bill  of  complaint,  they 
admitted  that  the  complainant  and  K.  F.  Stockton  met  at  Princeton,  on  the 
13th  day  of  January,  1848,  to  make  a  valuation  of  the  property,  and  carry 
out  the  agreement;  but  aver  that  the  counsel  of  the  complainant  and  the  de- 
fendants in  that  suit  were  present,  as  well  as  several  other  directors,  and  the 
treasurer  and  clerk  of  the  company.  According  to  the  answer,  all  those  per- 
sons, with  others  connected  with  the  company,  were  present  to  aid  and  assist 
in  making  the  valuation  and  statement  of  the  property,  and  in  such  examina- 
tion of  the  books  of  the  company  as  the  complainant  or  his  counsel  might 
desire  to  make.  In  this  connection,  they  also  allege  that  the  books  of  the 
company  were  produced  at  the  meeting  and  were  examined  by  the  complain- 
ant and  his  counsel  as  fully  and  for  such  length  of  time  as  they  desired;  and 
that  all  such  explanations  of  the  same  as  the  complainant  or  his  counsel  re- 
quired were  fully  and  freely  given  by  the  persons  present,  who  were  the  per- 
sons best  qualified  to  make  such  explanations.  It  was  at  that  meeting  that 
the  valuation  was  made;  and  the  respondents  alleged  that  all  of  the  property 
of  the  company,  according  to  the  best  of  their  judgment,  information  and  be- 
lief, was  fairly  and  liberally  appraised,  and  to  the  satisfaction  of  the  complain- 
ant; and  they  also  alleged  that  he  finally  agreed  that  the  settlement  should 
be  made  on  the  basis  that  the  books  were  correct  as  they  stood  on  the  2d 
day  of  April,  1847,  when  the  abstract  exhibit  was  made  out,  without  taking 
into  the  account  any  subsequent  transactions. 

One  matter  only,  and  that  not  now  in  dispute,  was  left  in  doubt,  and  pro- 
vision was  made  for  its  satisfactory  adjustment.  Assuming  the  abstract  to  be 
correct,  it  showed  a  balance  in  favor  of  the  company  of  $42,156.60.  That 
sum,  added  to  the  appraised  value  of  the  property,  ought  to  have  been  taken, 
as  the  respondents  alleged,  as  the  true  value  of  the  capital  stock  of  the  com- 
pany; but  they  alleged  that,  at  the  suggestion  of  the  complainant,  and  by 
mistake  on  their  part,  the  sum  of  $50,000,  being  the  whole  amount  of  the 
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original  capital,  was  added  to  that  amount  as  the  basis  of  the  settlement,  mak- 
ing the  sum  of  §289,000,  as  alleged  in  the  bill  of  complaint.  Pursuant  to  that 
settlement,  the  company  paid  to  the  complainant  $1,445  for  each  share,  paying 
therefor,  as  they  alleged,  $250  on  each  share  more  than  they  ought  to  have 
paid  according  to  the  terms  of  the  agreement;  and  they  denied  that  there  was 
any  fraud  or  deception  practiced  by  them  or  their  agents  in  any  part  of  the 
transaction.  Some  eighteen  witnesses  were  examined  by  the  complainant  in 
support  of  the  allegations  of  the  bill  of  complaint,  but  the  respondents  took  no 
testimony;  and,  after  a  full  hearing  in  the  circuit  court,  a  decree  was  entered 
dismissing  the  bill  of  complaint. 

§  388.  Where  a  stockholder  of  a  corporation  agrees  to  sell  his  stock  at  its  fair 
value,  to  be  ascertained  from  the  affairs,  books,  etc.,  of  the  corporation,  equity 
may  grant  relief,  where  he  has  been  deceived  by  concealmcivts  and  misrepresenta- 
tions in  his  examinations  of  the  affairs  and  books  of  the  corporation.  But  the 
burden  of  proof  is  on  the  plaintiff. 

1.  It  is  contended  by  the  complainant  that  the  agreement  obligated  the  re- 
spondents to  pay  him  such  price  for  the  stock  he  transferred  to  them  as,  upon 
a  fair  examination  of  the  affairs  of  the  company,  and  a  proper  and  fair  esti- 
mate of  the  moneys,  property,  and  assets  of  the  same,  the  stock  was  found  to 
be  worth;  and  if  the  examination  of  the  books  at  Princeton  was  not  a  fair  ex- 
amination of  the  affairs  of-the  company,  and  the  estimate  there  made  of  the 
moneys,  property  and  assets  of  the  company  was  not  a  proper  and  fair  esti- 
mate of  the  same,  and  in  consequence  thereof  he  was  induced  to  accept  a  less 
price  than  the  agreement  authorized  him  to  expect  and  demand,  then  he  is  en- 
titled to  have  an  examination  of  the  books  and  the  accounts,  and  to  be  paid 
such  additional  sum  for  his  stock  as  it  may  be  found  to  have  been  worth  upon 
such  restatement.  Suppose  the  proposition  to  be  correct  as  a  general  rule  of 
law,  still  it  remains  to  be  ascertained  whether  the  theory  of  fact  on  which  it 
is  based  is  sustained  by  the  evidence.  Undoubtedly,  if  there  was  any  fraud 
or  deception  practiced  upon  the  complainant,  as  alleged  in  the  bill  of  com- 
plaint, to  induce  him  to  transfer  his  stock  for  a  less  price  than  he  was  entitled 
to  receive  upon  the  reasonable  fulfillment  of  the  condition  of  sale  to  which  he 
had  agreed,  and,  in  consequence  of  such  fraudulent  acts  or  misrepresentations, 
he  actually  parted  with  the  stock  at  less  than  its  value  on  the  basis  of  the 
agreement,"tben  clearly  he  would  be  entitled  to  relief,  but  the  burden  of  prov- 
ing the  charge  of  fraud  is  upon  the  complainant. 

§  389.  Fraud  must  be  proved. 

Fraud  cannot  be  presumed  or  inferred  without  proof  in  a  court  of  equity, 
any  more  than  in  a  court  of  law;  and  in  both  the  rule  is,  that  he  who  makes 
the  charge  must  prove  it;  and  there  are  some  circumstances  in  this  case,  be- 
sides the  fact  that  the  charge  is  denied  in  the  answer,  that  render  the  applica- 
tion of  that  rule  peculiarly  proper.  As  appears  by  the  complainant's  own 
showing  in  the  present  bill  of  complaint,  he  became  dissatisfied  with  the  man- 
ner in  which  the  affairs  of  the  company  were  conducted  as  early  as  the  25th 
day  of  March,  1847;  and  he  accordingly  alleges  that  on  that  day  he  filed  his 
bill  in  the  chancery  court  of  the  state  of  New  Jersey  against  three  of  the  pres- 
ent respondents,  charging  them,  as  directors  of  the  company,  with  divers 
frauds  and  breaches  of  trust  in  the  management  of  its  affairs.  Answer  was 
made  to  that  suit  by  the  respondents,  and  the  complainant  continued  to  prose- 
cute it  until  the  13th  day  of  January,  1843,  when  the  settlement  took  place, 
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and  he  transferred  his  stock.  Most  of  the  substantial  matters  now  in  con- 
troversy were  more  or  less  involved  in  that  litigation;  and,  during  the  pend- 
ency of  the  suit,  both  the  complainant  and  his  counsel,  on  two  or  more 
occasions,  were  allowed  to  inspect  the  books  of  the  company,  and  his  own  tes- 
timony shows  that  they  examined  them  as  fully  and  for  such  length  of  time 
as  they  desired.  On  one  occasion  the  treasurer  and  book-keeper  appeared 
before  the*  master  in  chancery,  and,  in  obedience  to  a  subpoena  duces  tecum, 
produced  the  books,  and  they  were  examined  for  several  days.  His  own  testi- 
mony also  shows  that  he  was  present  at  the  meeting  of  the  stockholders  on  the 
3d  day  of  April,  1847,  when  the  abstract  in  question  was  made,  and  several 
of  his  witnesses  testify  that  the  books  were  produced  and  submitted  to  the 
examination  of  the  stockholders.  No  suggestion  was  made  that  any  other 
books  or  vouchers,  not  produced,  were  necessary  to  a  full  exhibition  and  under- 
standing of  the  affairs  of  the  company;  and  none^of  the  circumstances  elicited 
on  the  various  occasions  when  the  books  werp  produced  afford  any  countenance 
whatever  to  the  theory  that  any  concealment,  deception  or  evasion  was  prac- 
ticed by  the  respondents.  On  the  contrary,  they  furnish  indubitable  evidence 
that  the  complainant  had  every  reasonable  facility  and  the  most  ample  means 
to  ascertain  the  true  state  of  the  accounts.  Whatever  means  of  information 
the  respondents  had  upon  the  subject  appears  to  have  been  laid  before  the 
complainant,  and  surely  he  had  no  right  to  ask  for  more;  and  he  is  equally 
unfortunate,  if  the  testimony  adduced  by  him  as  to  what  occurred  at  Prince- 
ton on  the  13th  day  of  January,  1848,  be  compared  with  the  allegations  of  his 
bill  of  complaint.  It  was  at  that  meeting,  it  will  be  remembered,  that  he 
accepted  the  propositions  of  compromise  and  transferred  his  stock,  and  the  wit- 
nesses substantially  agree  that  the  allegations  of  the  answer  are  correct;  that 
his  counsel  was  present,  and  that  he  examined  the  books  to  his  satisfaction, 
without  even  suggesting  that  any  others  were  desired.  Complaint  is  now 
made  that  the  books  of  the  agents  in  New  York  and  Philadelphia  were  not 
produced  on  that  occasion ;  but  his  own  witnesses  testify  that  he  called  for  no 
others  at  the  time ;  expressed  himself  as  satisfied  with  the  examination^  and 
the  bill  of  complaint  admits  that  he  agreed  to  the  settlement,  accepted  the 
estimated  price  of  his  stock  and  transferred  it  to  the  company. 

Looking  at  the  whole  evidence,  therefore,  it  is  obyious  that  the  charge  of 
fraud  and  deception  is  wholly  unsustained  by  proof,  and  we  think*  the  allega- 
tions of  mistake,  so  far  as  the  complainant  is  concerned,  are  equally  unfounded. 
But  it  is  fully  proved  that  a  mistake  in  his  favor  was  made  in  the  basis  of  the 
settlement  to  the  amount  of  $50,000.  That  mistake,  as  appears  by  the  evidence, 
wasjnade  by  adding  the  capital  stock  to  the  estimated  amount  of  all  the 
moneys,  property  and  assets  of  the  company,  when  in  point  of  fact  the  whole 
of  the  capital  stock  had  been  expended  in  purchasing  the  property  already 
included  in  the  valuation.  Before  the  consideration  was  paid  for  the  stock  the 
mistake  was  discovered,  and  the  complainant  was  requested  to  consent  to  the 
correction  by  a  corresponding  reduction  from  the  basis  of  the  settlement,  but 
he  replied  that  it  was  too  late  to  correct  errors.  That  refusal  is  a  circumstance 
of  some  significance,  plainly  indicating  that  the  complainant  did  not  then 
think  it  for  his  interest  to  rescind  the  contract,  or  that  he  had  been  circum- 
vented by  the  respondents.  He  who  seeks  equity  should  do  equity  is  a  maxim 
in  equity  jurisprudence,  and  we  think  that  rule  has  some  application  to  this 
case. 
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§  890.  This  case  is  not  like  one  of  settlement  between  debtor  and  creditor, 
which  is  only  prima  facie  evidence  of  its  correctness \  but  is  a  sale,  and  the  com- 
plainant has  not  shown  fraud  or  other  matter  to  impeach  it. 

2.  Numerous  mistakes  in  the  basis  of  the  settlement  are  alleged  in  the  bill  of 
complaint,  and  some  eighteen  in  number  were  urged  upon  the  attention  of  the 
court  at  the  argument  by  the  counsel  of  the  complainant.     It  was  held  by  this 
court,  in  a  case  between  creditor  and  debtor,  that  a  settled  account  is  only 
prima  facie  evidence  of  its  correctness;  that  it  may  be  impeached  by  proof 
of  unfairness,  or  mistake  in  law  or  fact;  and  if  it  be  confined  to  particular 
items  of  account,  it  concludes  nothing  in  relation  to  other  items  not  stated  in 
it.   Perkins  v.  Hart,  11  Wheat.,  236.    Granting  the  correctness  of  that  principle 
as  applied  to  the  case  then  before  the  court,  still  it  is  obvious  that  it  cannot 
have  any  very  direct  application  to  the  case  under  consideration.     Much  the 
largest  number  of  controversies  between  business  men  are  ultimately  settled 
by  the  parties  themselves,  and  when  there  is  no  unfairness,  and  all  the  facts 
are  equally  known  to  both  sides,  an  adjustment  by  them  is  final  and  conclusive. 
Oftentimes  a  party  may  be  willing  to  yield  something  for  the  sake  of  a  settle- 
ment, and  if  he  does  so  with  a  full  knowledge  of  the  circumstances,  he  cannot 
affirm  the  settlement  and  afterwards  maintain  a  suit  for  that  which  he  volun- 
tarily surrendered.    But  the  present  case  is  one  between  vendor  and  vendee, 
and  the  rights  of  the  parties  must  be  measured  by  the  terms  of  the  agreement 
under  which  the  sale  and  purchase  were  made.    Assuming  that  the  agreement 
was  as  is  alleged  in  the  bill  of  complaint,  all  the  complainant  could  claim  was 
such  a  price  for  his  stock  as  upon  a  fair  examination  of  the  affairs  of  the  com- 
pany and  a  proper  and  fair  estimate  of  its  moneys,  property  and  assets,  the 
stock  should  be  found  to  be  worth.    That  examination  into  the  affairs  of 
the  company  was  made  by  the  parties  to  their  satisfaction,  and  they  also 
made  the  estimate;  and  there  is  no  evidence  of  any  unfairness,  or  that 
they  committed  any  error  except  the  one  already  mentioned  in  favor  of  the 
complainant.     On  this  point  the  complainant  called  and  examined  the  agents 
of  the  railroad  line  and  the  agents  of  the  canal  lines,  and  the  agents  of  the  coal- 
barge  lines,  and  they  all  testified,  in  substance  and  effect,  that  the  accounts  or 
the  results  of  the  business  as  ascertained  by  the  monthly  settlements  were  cor- 
rectly entered  on  the  company's  books.     All  of  the  accounts  of  the  steamboat 
line  were  kept  by  the  treasurer,  and  it  has  already  appeared  that  those  books 
were  exhibited  to  the  complainant  at  the  time  of  his  settlement.  Nothing  need 
be  remarked  respecting  the  steam-towing  business,  except  to  say  that  the  mat- 
ter was  fully  settled  between  the  two  companies  in  1846,  and  the  result  of  the 
settlement  was  duly  entered  on  the  books  of  the  company.     Without  entering 
more  into  detail,  suffice  it  to  say  that  the  gravamen  of  the  bill  of  complaint  is 
that  the  complainant  was  induced  to  sell  his  stock  for  less  than  its  worth,  but 
he  has  not  introduced  one  word  of  truth  to  sustain  the  allegation,  and  his  own 
testimony  shows  that  by  mistake  he  received  $250  on  each  share  more  than  he 
was  entitled  to  according  to  the  agreement.     In  view  of  the  whole  case,  we 
are  of  the  opinion  that  the  complainant  has  wholly  failed  to  support  the  alle- 
gations of  the  bill  of  complaint,  and  the  decree  of  the  circuit  court  is  accord- 
ingly affirmed,  with  costs. 

{§  891.  In  general. — A  fraudulent  concealment  is  as  effective  to  vitiate  a  contract  as  a  fraud- 
ulent representation.    Warner  v.  Daniels,  1  Woodb.  &  M.,  90  (?§  277-86). 

g  S92.  There  is  little  if  any  difference  between  a  suppression  of  the  truth  and  a  statement  of 
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a  falsehood,  where  such  reprehensible  measures  are  resorted  to  for  the  purpose  of  inducing  a 
purchase.     Smith  v.  Babcock,  2  Woodb.  &  M.,  246  (£§  809-17). 

§  308.  To  avoicl  a  contract  on  the  ground  of  fraud  there  most  be  a  concealment  of  some- 
thing which  the  purchaser  is  bound  to  communicate  to  the  seller,  or  some  misrepresentation 
on  a  matter  material  to  the  contract,  which  misleads  and  deceives  him,  or  is  calculated  to  do 
so.  But  a  purchaser  may  avail  himself  of  information  which  affects  the  price  of  the  article, 
though  it  is  not  known  to  the  seller ;  and  he  is  not  bound  to  answer  if  the  seller  inquires  if 
there  is  any  news  which  affects  the  price.  But  there  must  be  no  unfair  concealment  of  such 
news  by  the  use  of  art  or  circumvention,  or  the  assertion  of  what  is  not  strictly  true  as  meant 
to  be  understood,  though  true  in  another  sense  different  from  the  ordinary  import  If  the 
purchaser  does  answer  the  question  he  must  do  it  fully,  fairly,  and  in  good  faith.  Blyden- 
burgh  v.  Welsh,  Bald.,  831. 

§  304.  In  a  court  of  equity  deliberate  concealment  is  equivalent  to  deliberate  falsehood. 
When  a  living  man  speaks  in  such  a  court  to  enforce  a  dead  man's  contract  with  himself 
against  parties  who  he  knows  are  ignorant  of  the  facts,  he  must  be  frank  in  his  statements, 
unless  he  is  willing  to  take  the  risk  of  presumptions  against  him.  Crosby  v.  Buchanan, 
28  Wall.,  420. 

§  305.  Miscellaneous. —  If  grantees  of  property  in  a  prior  deed  have  no  knowledge  of  a  sub- 
sequent incumbrance  at  the  time  it  is  executed,  and  at  the  time  they  advance  their  money, 
their  subsequent  silence  cannot  justify  a  charge  of  fraud  and  collusion.  Bank  of  United  States 
v.  Lee,  5  Cr.  C.  C,  819. 

§  300.  A  vendee  having  the  exclusive  intelligence  of  extrinsic  circumstances,  which  may 
influence  the  price  of  the  commodity,  such  as  the  conclusion  of  peace  between  two  countries 
at  war,  is  not  bound  to  communicate  them  to  the  vendor.  But  in  such  a  case  the  question 
whether  any  imposition  was  practiced  by  the  vendee  upon  the  vendor  ought  to  be  submitted 
to  the  jury.    Laidlow  v.  Organ,  2  Wheat.,  178. 

§  307.  If  a  trustee  for  creditors  withhold  from  the  creditors  or  the  assignor  any  information 
which  is  in  his  possession,  and  which  affects  the  value  of  the  trust  property,  it  is  such  a  fraud 
as  will  vitiate  any  settlement  or  compromise  made  by  him  with  the  assignor  or  the  creditors, 
acting  in  ignorance  of  the  facts  within  the  knowledge  of  their  trustee.  Carpenter  v.  Robinson, 
1  Holmes,  67* 

§  308.  If  an  owner  stands  by  and  knowingly  suffers  an  innocent  person,  without  giving  him 
notice  of  his  title,  to  purchase  his  property,  and  to  be  misled  by  his  silence  in  not  asserting 
that  title,  a  court  of  equity  will  treat  it  as  a  fraud  upon  the  purchaser,  and  grant  an  injunction 
against  the  positive  assertion  of  that  title.    The  Brig  Sarah  Ann,  2  Sumn.,  200. 

g  309.  Fraud  vitiates  all  contracts.  And  if  it  attaches  to  the  sale  of  a  horse,  as  where  the 
vendor,  knowing  that  the  horse  has  hidden  defects,  does  not  disclose  them  to  the  vendee,  the 
sale  is  void,  and  no  recovery  can  be  had  upon  the  note  given  for  the  price,  unless  by  an  inno- 
cent holder.    Pease  v.  McClelland,  2  Bond,  42. 

§  400.  If  an  agent  who,  according  to  his  principal's  understanding,  is  to  act  mainly  for  his 
(the  principal's)  benefit  and  interest,  and  knowing  this  conceals  from  his  principal  his  inten- 
tion to  act  solely  and  exclusively  for  his  own  interest,  such  a  concealment  is,  in  contemplation 
of  equity,  a  meditated  fraud  upon  the  principal.    Jenkins  v.  Eldredge,  8  Story,  181. 

§  401.  If  the  concealment  of  a  mortgage  is  procured  by  fraudulent  means,  it  cannot  operate 
to  the  prejudice  of  those  who  claim  under  it.    McLean  v.  Lafayette  Bank,  3  McL.,  587. 

§  402.  Notes  secured  by  a  provision  in  a  marriage  settlement  were  transferred  in  settlement 
by  way  of  compromise  of  a  debt.  The  creditor  attempted  to  set  aside  the  compromise  on  the 
ground  of  a  fraudulent  concealment  in  not  disclosing  the  fact  that  a  suit  was  pending  at  the 
time  of  the  compromise,  questioning  the  bona  fides  of  the  marriage  settlement.  The  fact  that 
the  creditor  was  not  aware  of  the  existence  of  the  suit,  and  that  it  was  not  mentioned  in  the 
transaction,  was  held  not  to  show  a  concealment.  Chapman  v.  Wilson,  5  Fed.  R.,  805 
(§§  207-10). 

§  403.  Where  an  action  was  brought  for  deceit  against  the  agents  of  a  corporation  in  making 
a  sale  of  property  of  the  corporation  to  the  plaintiff,  and  judgment  was  rendered  for  the  defend- 
ants, it  was  held  that  this  judgment  was  not  a  bar  to  a  subsequent  suit  by  the  plaintiff  against 
the  corporation  to  rescind  the  sale  for  the  same  fraud,  where  the  bill  alleged  that  the  sale  was 
agreed  to  on  behalf  of  the  complainant,  which  was  also  a  corporation,  by  a  board  of  directors 
who  were  not  the  independent  representatives  of  the  stockholders,  but  who  were,  with  one  ex- 
ception, either  the  agents  of  the  vendors,  or  qualified  as  directors  by  receiving  from  the 
vendors  or  promoters  of  the  company  the  requisite  number  of  shares  to  constitute  them  direct- 
ors; that  some  of  them  had  other  agreements  with  the  promoters  of  the  company  which  tended 
to  create  in  them  a  personal  interest  in  assenting  to  the  sale  that  was  inconsistent  with  the  true 
interests  of  the  complainant  corporation ;  and  that  these  facts  were  concealed  from  those  per- 
sons who,  by  subscription  to  the  stock,  became  members  of  the  corporation.    The  decision  was 
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upon  the  ground  that  the  fact  that  the  complainant  corporation,  unknown  to  the  stockholders, 
did  not  have  an  independent  board  of  directors,  was  of  itself  a  ground  of  rescission,  while  it  was 
not  a  ground  of  recovery  in  the  action  for  deceit  without  proof  of  actual  fraud  on  the  part  of 
the  agents.  Emma  Silver  Mining  Co.  (Limited)  v.  Emma  Silver  Mining  Co.  of  New  York,  7 
Fed.  R.,  401  <g§  416-25). 

£  404.  In  a  suit  by  a  New  York  insurance  company  on  the  bond  of  its  agent  in  Alabama, 
given  to  secure  the  faithful  discharge  of  his  duties,  the  sureties  pleaded  that  the  company  re- 
quired the  giving  of  this  bond  as  a  condition  on  which  only  they  would  retain  the  agent  in 
their  employment:  that  they  required,  further,  an  agreement  by  the  agent  that  all  his  com- 
missions thereafter  earned  should  be  applied  to  his  past  indebtedness  to  the  company;  that 
they  were  so  applied ;  that  they,  the  sureties,  were  ignorant  of  the  indebtedness  and  of  this 
agreement;  that  if  they  had  been  informed  of  them  they  would  not  have  executed  the  bond; 
and  that  the  agreement  as  to  the  commissions  and  its  execution  was  a  fraud  upon  them,  and  that 
the  bond  as  to  them  was  thereby  avoided.  It  was  held  that,  as  the  plea  did  not  set  forth  any 
of  the  circumstances  attending  the  execution  and  delivery  of  the  bond,  and  did  not  aver  that 
there  was  any  misrepresentation,  anything  fraudulently  kept  back,  or  any  opportunity  to  make 
disclosures  on  the  part  of  the  company,  or  any  inquiry  by  the  sureties,  before  the  bond  was  de- 
livered, or  that  the  company  were  aware  that  the  sureties  were  ignorant  of  the  facts  com- 
plained of,  a  demurrer  to  it  must  be  sustained.  And  it  was  further  held  that  there  was  nothing 
fraudulent  in  the  agreement.    Magee  v.  Manhattan  Life  Ins.  Co.,  2  Otto,  03. 


VI.  Relief. 

Summaby  —  Fraud  renders  contract  voidable,  §  405. —  Contract  must  be  rejected  as  a  whole, 
£§406, 407. —  Defense  of  prior  suit  in  which  the  fraud  might  have  been  set  up,  $$  408, 409.— 
Action  against  agent  for  damages  not  inconsistent  with  a  disaffirmance,  gg  410,  411. 

§  405.  Fraud  does  not  render  a  contract  void,  but  voidable  only  at  the  election  of  the  party 
defrauded,  both  at  law  and  in  equity,  whether  the  fraud  be  committed  by  one  of  the  contract- 
ing parties  upon  the  other,  or  by  both  upon  persons  not  parties  to  the  transaction,  the  rule  be- 
ing that  where  fraud  is  committed  by  one  of  the  parties  upon  the  other,  the  contract  remains 
operative  and  in  force  until  it  is  disaffirmed  by  the  injured  party.  Foreman  v.  Bigelow, 
§§413-15. 

§  406.  Where  there  is  a  contract,  even  if  fraud  be  imputed,  the  party  seeking  redress  must 
disaffirm  the  contract,  or  proceed  for  damages  against  the  perpetrators  of  the  fraud.  He  must 
throw  over  the  agreement  altogether,  or  he  must  take  it  as  a  whole.  He  cannot  adopt  it  as  to 
part,  and  reject  it  as  to  part.    Ibid. 

§  407.  The  assignee  in  bankruptcy  of  a  corporation,  under  a  decree  of  the  bankruptcy 
court  adjudicating  that  for  the  purpose  of  paying  off  the  indebtedness  of  the  company  a  call 
and  assessment  be  made  on  the  stock  of  one  hundred  per  centum,  less  any  sum  or  sums  that 
may  have  been  paid  thereon,  brought  a  bill  in  equity  seeking  to  enforce  from  the  respondents 
the  payment  of  the  entire  capital  stock  of  the  company,  or  such  portion  as  might  be  necessary 
to  pay  its  debts,  less  the  amount  any  particular  stockholder  may  have  paid  on  his  shares. 
Three  classes  of  shares  had  been  issued,  but  under  the  pleadings  the  respondents  were  con- 
sidered as  charged  as  the  holders  of  the  first  class  of  stock  only.  The  shares  of  stock  of  this 
class  had  been  issued  to  the  directors  in  exchange  for  mineral  lands  which  were  fraudulently 
overvalued.  This  transaction  was  unsustainable  on  account  of  the  fraud,  but  the  contract  had 
been  duly  executed  by  the  conveyance  of  the  lands  and  the  issue  of  fully  paid  up  shares*  The 
respondents  were  bona  fide  holders  and  purchasers  of  the  shares  as  fully  paid  up,  and  so  entered 
on  the  books  of  the  company,  and  with  nothing  on  their  face  or  on  the  books  to  show  unfair- 
ness or  to  call  for  inquiry.  It  was  held  that  the  assignee  could  not  maintain  the  action  and 
recover  the  difference  between  the  lands  and  the  estimated  value  of  the  shares,  since  this  would 
be  disaffirming  the  contract  in  part  only,  and  affirming  it  as  to  the  residue ;  and  that  his  rem- 
edy was  against  the  guilty  perpetrators  of  the  fraud  in  their  individual  capacity,  the  decree  of 
the  bankruptcy  court  for  the  assessment  and  call  being  considered  as  not  opposed  to  this  hold- 
ing.   Ibid. 

§  408.  A  suit  by  one  corporation  against  another  corporation  and  its  agents  to  procure  the  re- 
scission of  a  contract  of  sale  upon  the  ground  of  fraud,  also  sought  an  injunction  against  the 
collection  of  certain  notes  of  the  complainant,  given  to  a  third  party  and  held  by  one  of  the 
defendants,  on  the  ground  that  they  were  obtained  by  the  latter  in  fraud  of  the  rights  of  the 
complainant,  and  for  the  purpose  of  protecting  himself  at  the  expense  of  the  complainant  com- 
pany, of  which  he  was  a  director,  against  a  claim  on  its  part  against  him  for  deceit  in  the  sale. 
It  was  held  to  be  a  defense  to  the  injunction  that  in  a  prior  suit  on  the  notes  by  the  defendant 
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against  the  complainant,  in  which  the  fraud  might  have  been  set  up  in  defense,  judgment 
was  obtained  by  default  after  jurisdiction  obtained  by  proper  service,  the  bill  not  having  al- 
leged a  discovery  of  the  facts  constituting  the  fraud  subsequent  to  the  commencement  of  tbe 
suit,  or  their  continued  concealment,  and  the  transaction  being  so  distant  from  the  original 
sale  that  the  rescission  of  the  sale  would  not  of  itself  affect  the  question  of  the  liability  of  the 
complainant  on  the  notes.  Emma  Silver  Mining  Co.  (Limited)  v.  Emma  Silver  Mining  Co.  of 
New  York,  g§  416-25. 

£  409.  A  corporation  sought  an  injunction  against  the  collection  of  moneys  advanced  by 
the  defendant  to  the  complainant  to  pay  dividends  on  its  capital  stock.  The  ground  alleged 
was  that  the  loan  was  in  fraud  of  the  stockholders,  being  made  in  order  to  continue  false  im- 
pressions produced  by  defendant's  misrepresentations,  made  to  induce  the  complainant  to 
make  a  purchase,  and  to  enable  him  to  dispose  of  his  stock.  It  was  held  that  the  maintenance 
of  this  action  was  precluded  by  a  prior  action  for  the  repayment  of  the  advances,  in  which 
the  fraud  might  have  been  set  up  in  defense,  in  which  the  court  obtained  jurisd  iction  by 
proper  service,  and  in  which  judgment  was  regularly  obtained  by  default,  and  where  such 
judgment  had  been  satisfied  by  execution  sale  of  complainant's  property.    Ibid. 

§  410,  The  commencement  of  an  action  by  a  vendee  against  the  agents  of  the  vendor  to 
recover  damages  for  their  deceit  in  effecting  the  sale  is  not  inconsistent  with  a  disaffirmance 
of  the  sale.  It  is  consistent  either  with  its  affirmance  or  disaffirmance,  and  will  not  necessarily 
preclude  a  subsequent  suit  to  rescind.  The  complaint  may  be  so  framed  as  to  be  an  affirm- 
ance or  a  disaffirmance  by  containing  a  deliberate  adoption  of  the  sale  as  valid  and  in  force, 
or  a  deliberate  rejection  of  it  as  void.  If  there  is  nothing  in  the  complaint  that  amounts  to  an 
affirmance  or  disaffirmance,  neither  the  commencement  of  the  action  nor  a  judgment  for 
defendants  therein  will  constitute  an  adoption  of  the  contract.     Ibid. 

§  411.  An  action  by  a  vendee  against  the  agent  of  the  vendor  to  enforce  the  contract  of  sale, 
claiming  damages  for  the  non-delivery  of  part  of  the  goods  6old  by  the  agent  on  his  own  be- 
half as  well  as  on  behalf  of  the  vendor,  his  principal,  is  inconsistent  with  a  rescission  of  the 
contract,  and  will  preclude  a  suit  for  that  purpose,  if  the  action  was  brought  deliberately  and 
with  full  knowledge  of  the  facts.  But  the  plea  alleging  such  prior  suit  must  show  such  full 
knowledge  of  the  facts.    Ibid. 

[Notes.— See  §§  420-502.] 

FOREMAN  v.  BIGELOW.       . 
(Circuit  Court  for  Massachusetts:  4  Clifford,  508-549.    1878.) 

Statement  of  Facts. —  This  was  an  action  by  the  assignee  in  bankruptcy  of 
the  Central  Coal  Mining  Company  against  certain  shareholders  in  that  com- 
pany. It  appeared  from  the  bill  that  the  company  was  organized  with  a 
capital  of  $400,000;  that  the  whole  amount  of  its  shares  were  issued  to  five 
persons,  who  were  the  corporators  and  directors;  ttiat  a  part  of  the  shares 
were  issued  without  any  consideration;  that  the  remaining  shares  were  paid 
for  by  the  conveyance  by  the  directors  to  the  company  of  certain  coal  lands 
at  a  fraudulent  overvaluation;  and  that  the  capital  stock  had  been  increased 
by  the  amount  of  $100,000,  and  shares  issued  to  persons  who  bought  the 
bonds  of  the  company  at  ninety  cents  on  the  dollar.  The  bankruptcy  court, 
on  the  application  of  the  assignee,  had  ordered  a  call  and  assessment,  and  the 
bill  in  this  case  called  for  an  account  of  stock,  and  the  payment  of  the  par 
value,  less  any  amount  paid  thereon. 

§  412.  Fraudulent  contracts  voidable. 

Opinion  by  Clifford,  J. 

Fraud  does  not  render  a  contract  void,  but  voidable  only  at  the  option  of 
the  party  defrauded,  both  at  law  and  in  equity,  whether  the  fraud  was  com- 
mitted by  one  of  the  contracting  parties  upon  the  other,  or  by  both  upon  per- 
sons not  parties  to  the  transaction,  the  rule  being  that  where  the  fraud  was 
committed  by  one  of  the  parties  upon  the  other,  the  contract  remains  opera- 
tive and  in  force  until  it  is  disaffirmed  by  the  injured  party.  Chit.  Cont.,  10th 
ed.,  626 ;  Add.  Cont.,  7th  ed.,  228 ;  Clough  v.  Railway,  L.  R,  7  Exch.,  34;  Jones  v. 
Carter,  15  M.  &  W.,  72;  Upton  v.  Englehart,  3  Dill.,  496  (Corp.,  §§  197-200). 
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Due  consideration  will  be  given  to  both  defenses,  but  it  will  be  more  con-  x 
venient  to  examine  the  one  addressed  to  the  merits  before  considering  the 
question  whether  the  claim  is  barred  by  the  statute  of  limitations.  Considered 
broadly,  the  bill  of  complaint  seeks  to  enforce  from  the  respondents  the  pay- 
ment of  the  entire  capital  stock  of  the  company,  or  such  portion  of  the 
same  as  may  be  necessary  to  pay  the  debts  of  the  corporation  less  the  amount 
any  particular  holder  of  the  stock  may  have  paid  towards  his  shares.  Three 
classes  of  shares  were  issued,  as  plainly  appears  from  the  allegations  of  the 
bill  of  complaint.  1.  Shares  to  the  amount  of  $350,790,  fraudulently  issued 
to  the  directors  in  payment  for  the  mining  lands  which  they,  at  a  greatly  over- 
valued estimation,  conveyed  to  the  corporation.  2.  Unpaid  shares  to  the 
amount  of  $46,210,  issued  to  the  directors  without  any  consideration.  3. 
Shares  to  the  amount  of  $100,000  issued  by  the  corporation  to  such  persons  as 
took  an  equal  amount  of  the  mortgage  bonds  of  the  corporation  at  ninety  per 
cent. 

§413.  Pleadings  which  are  uncertain  or  ambiguous  are  taken  in  the  sense 
most  adverse  to  the  pleader. 

Viewed  in  the  light  of  these  suggestions,  it  is  plain  that  it  is  sufficient  for 
the  respondents  to  show  that  the  complainant  cannot  sustain  any  claim  against 
them  as  holders  of  the  first  issue  of  the  original  stock,  as  the  bill  of  com- 
plaint does  not  charge  that  the  respondents  are  holders  of  any  particular  issue 
of  the  stock  or  either  of  the  other  issues.  Such  being  the  state  of  the  pleading, 
it  is  open  to  the  several  respondents  to  assume  that  his  stock,  as  charged,  is 
wholly  of  the  first  class  of  the  stock  which  was  issued  to  the  directors  in  pay- 
ment for  the  mining  lands,  the  rule  being  that  pleadings  which  are  uncertain 
or  ambiguous  must  be  taken  in  the  sense  most  adverse  to  the  pleader.  Story, 
Eq.  PL,  7th  ed.,  §  257;  Foss  v.  Harbottle,  2  Hare,  503;  Simpson  v.  Fogo,  1 
Johns.  &  II.,  23;  Ayckbourn,  Ch.  Pr.,  113;  Parker  v.  Nickson,  7  L.  T.,  K  S., 
461. 

Certificates  of  shares  of  that  kind  were  issued  to  the  amount  of  $350,790; 
and,  nothing  being  alleged  to  the  contrary,  the  several  respondents  in  this 
controversy  may  properly  assume  that  they  are  charged  with  holding  of  shares 
in  the  capital  stock,  the  certificates  of  which  were  of  that  issue  which  were 
entered  upon  the  books  of  the  company  as  shares  paid  up  in  full.  Issued,  as 
these  shares  were,  to  the  directors  in  payment  for  the  mining  lands,  they  were, 
as  between  the  grantors  of  the  land  and  the  directors  issuing  the  shares, 
fully  paid  up,  as  the  shares  paid  for  the  land,  and  the  land  conveyed  paid  for 
the  shares;  and  all  this  appears  upon  the  books  of  the  company.  Transferees 
of  the  shares  took  the  certificates  with  nothing  on  their  face  to  show  any  un- 
fairness, and  with  nothing  appearing  on  the  books  of  the  company  to  put  them 
upon  inquiry.  Suppose  that  is  so,  still  the  complainant  contends  that  such 
payment  was  made  in  mineral  lands  at  a  fraudulent  valuation,  not  binding 
on  the  corporation.  Admit  that,  and  still  the  fact  remains  that  the  land  was 
actually  received  by  the  company  in  full  payment  for  the  stock,  and  that  the 
shares  were  issued  and  delivered  as  fully  paid  up  shares.  Taken  as  a  whole, 
the  averments  of  the  bill  of  complaint  show  that  the  transaction  in  purchas- 
ing the  mineral  land,  and  in  issuing  the  first  class  of  stock  in  payment  for  the 
same,  was  a  gross  fraud  upon  the  company  which  cannot  be  sustained ;  but  it 
does  not  follow  that  the  present  suit  against  the  respondents  is  the  proper 
remedy  to  redress  the  injury,  for  the  reason  that  the  contract  was  duly  executed 
by  the  execution  of  the  deed  of  conveyance  to  the  corporation,  and  by  issue 
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of  fully  paid  up  shares  to  the  corporation  for  the  whole  amount  of  the  agreed 
consideration  of  the  mineral  land. 

§  4 1 4.  Party  defrauded  may  either  rescind  the  contract  or  affirm  and  proceed 
for  damages.     He  cannot  do  both. 

Nothing  can  be  plainer  in  legal  decision  than  that  the  title  to  the  mineral  land 
passed  to  the  corporation,  and  that  the  title  to  the  paid-up  stock  passed  to  the 
directors.  Being  formally  executed  the  contract  must  stand  until  it  shall  be 
rescinded,  or  the  assignee,  if  he  prefers  that  course,  may  retain  what  the  com- 
pany received  for  the  stock,  and  seek  redress  in  damages  against  those  who 
defrauded  the  corporation.  And  the  redress  is  at  his  command,  but  he  cer- 
tainly cannot  be  allowed  to  disaffirm  the  contract  only  in  part,  and  affirm  it 
as  to  the  residue,  as  he  must  do  in  order  to  maintain  the  present  suit  against 
the  respondents. 

§  41 5.  Innocent  purchasers  of  stock  in  a  corporation,  shown  by  the  books  to  be 
paid  up,  will  Iwld  them  as  paid. 

Beyond  all  question  the  present  respondents  are  bona  fide  purchasers  and 
holders  of  shares  in  the  capital  stock  of  the  company,  which  the  books  of  the 
company  show  were  fully  paid  for  by  the  directors,  and  which,  by  the  terms 
of  the  contract  between  the  directors  and  the  grantors  of  the  mineral  land, 
were  fully  paid  in  the  manner  stipulated  by  the  contract.  Under  such  cir- 
cumstances it  cannot  be  that  the  complainant,  without  disaffirming  the  con- 
tract, can  be  allowed  to  set  up  the  theory  that  the  property  taken  in  payment 
of  the  shares  was  less  than  their  estimated  value,  and  to  seek  redress  for  the 
difference  against  bona  fide  purchasers  of  the  same  in  the  open  market.  Gross 
fraud  may  have  been  perpetrated  between  the  parties  to  the  sale  and  purchase 
of  the  mineral  land ;  but  it  is  nevertheless  true,  so  far  as  the  shares  of  the  cap- 
ital stock  are  involved,  that  the  shares,  as  between  the  corporation  and  inno- 
cent purchasers  of  the  stock  in  open  market,  without  notice,  knowledge,  or 
means  of  knowledge  of  the  fraud,  were  paid  up,  as  shown  by  the  books  of  the 
corporation.  Notice  of  the  fraud  as  respects  the  respondents  is  not  alleged, 
nor  is  there  an  intimation  in  the  bill  of  complaint  that  any  facts  or  circum- 
stances were  known  to  the  respondents  to  put  them  upon  inquiry  in  respect 
to  any  such  imputation. 

Innocent  purchasers  of  the  stock  in  the  open  market  are  not  liable  in  such  a 
case ;  but  the  remedy  of  the  corporation  is  against  the  guilty  perpetrators  of 
the  fraud  in  their  individual  capacity.  Support  to  the  opposite  theory  is  at- 
tempted to  be  derived  from  the  adjudication  of  the  bankrupt  court;  but  the 
decree  of  the  bankrupt  court  was  only  an  adjudication  that,  for  the  purpose 
of  paying  off  the  indebtedness  of  the  company,  a  call  and  assessment  be  made 
on  the  stock  of  one  hundred  per  cent.,  less  any  sum  or  sums  that  may  have . 
been  paid  thereon.  Properly  considered,  as  a  whole,  the  decree  of  the  bank- 
rupt court  does  not  absolutely  fix  and  determine  the  amount  to  be  assessed. 
Instead  of  that,  it  merely  calls  for  one  hundred  per  cent,  less  all  payments; 
nor  does  the  decree  in  any  respect  contradict  the  theory  that  the  class  of  stock 
first  issued  was  fully  paid  up  before  it  was  put  upon  the  market;  and,  if  so, 
the  court  is  of  the  opinion  that  the  proper  remedy  of  the  complainant  is 
against  the  perpetrators  of  the  alleged  fraud,  which  he  might  have  enforced 
the  moment  he  was  appointed  assignee  of  the  bankrupt's  estate.  Holders  of 
shares  issued  improperly  stand  on  a  different  footing  from  the  holders  of 
shares  wThich  the  company  had  no  power  to  issue,  as  the  purchaser  in  the  lat- 
ter case  acquires  nothing,  and  cannot,  in  general,  be  held  as  a  contributory. 


RELIEF.  §  415. 

2  Lindl.  Partn.,  3d  ed.,  1381;  Bank  v.  Alison,  L.  E.,  6  C.  P.,  54;  S.  C.,  id.,  222. 
But  the  mere  fact  that  a  person  has  become  a  shareholder  pursuant  to  a 
scheme  which  is  ultra  vires  will  not  relieve  him  from  liability  as  a  contribu- 
tory, if  the  shares  he  has  taken  can  be  considered  as  legally  existing,  and  he 
was  himself  a  |5arty  to  the  scheme,  or  had  knowledge  of  the  fraud.  Even 
where  the  shares  were  fraudulently  issued,  it  is  necessary  to  give  strict  atten- 
tion to  the  precise  facts  in  order  to  ascertain  what  are  the  rights  of  the  parties 
in  the  case.  The  respondents  were  not  subscribers  to  the  stock,  but  the  pur- 
chasers of  the  shares  in  the  open  market  as  paid-up  shares.  It  was  held  in 
Carling's  Case,  that,  where  the  contract  was  to  take  paid-up  shares,  the  court 
could  not  convert  the  contract  into  one  for  unpaid  shares,  for  reasons  which 
are  obviously  sound  and  correct.     Carting's  Case,  L.  R,  1  Ch.  D.,  124. 

Where  there  is  a  contract,  even  if  fraud  be  imputed,  the  party  seeking  re- 
dress must  disaffirm  the  contract,  or  proceed  for  damages  against  the  per- 
petrators of  the  fraud.  Such  a  party  must  throw  over  the  agreement 
altogether,  or  he  must  take  it  as  a  whole.  He  cannot  adopt  as  to  one  part, 
and  reject  it  as  to  the  rest.  De  Kuvigne's  Case,  L.  R,  5  Ch.  D.,  323.  Certain 
shares  of  capital  stock  were  allotted  as  fully  paid  up  shares,  and  the  court  held 
that,  as  the  shares  bad  been  allotted  to  a  stranger  as  paid-up  shares,  they  could 
not  be  considered  otherwise,  and  that  neither  he  nor  his  alienees  could  be 
liable  to  contribute  in  respect  of  the  shares.   Ex  parte  Currie,  7  L.  T.,  N.  Si,  486. 

Argument  to  show  that  the  transaction  of  issuing  the  stock  in  payment  for 
the  mineral  land  would  have  been  •  valid  if  unmixed  with  fraud  is  scarcely 
necessary,  as  the  proposition  is  one  which  finds  support  in  the  daily  transac- 
tions of  life.  Spargo's  Case,  L.  R,  8  Ch.  App.,  413.  Shareholders  are  not 
required  to  suspect  fraud  or  to  institute  inquiries  where  all  seems  fair  and  con- 
formable to  the  requirement  of  law  and  fair  dealing.  Waterhouse  v.  Jamie- 
son,  L.  R,  2  H.  L.  Sc.  App.,  29.  Where  certificates  of  shares  were  issued  as 
fully  paid  up,  when  in  fact  no  payment  had  been  made,  it  was  held  in  the 
chancery  court  of  appeal,  reversing  the  vice-chancellor,  that  by  the  issue  of 
the  certificates  the  company  were  estopped  from  alleging  that  the  stock  was 
not  paid  up,  and  that  an  innocent  holder  of  the  shares  could  not  be  placed  on 
the  list  of  contributories  in  respect  to  such  shares  as  unpaid  shares.  Nichol's 
Case,  26  W.  R,  334. 

Three  of  the  judges  gave  opinions.  The  master  of  the  rolls  said :  Where 
you  have  a  receipt  given  you  by  the  company,  a  final  receipt  as  a  certificate 
of  payment,  what  more  is  a  bona  fide  purchaser  to  ask  for,  and  what  occasion 
has  he  to  make  inquiry?  He  has  the  representation  of  the  company  by  the 
certificate  that  the  shares  are  fully  paid  up.  It  appears  to  me  the  company, 
having  made  that  representation  by  the  certificate  to  be  used  by  the  vendor 
as  evidence  of  title,  is  estopped  from  saying  afterwards  that  the  company  has 
not  received  the  money.  .  ♦  .  It  appears  to  me  impossible  that  the  company 
should  be  allowed  to  say  the  shares  were  not  paid  up  in  due  course.  James, 
L.  J.:  Every  person  connected  with  the  company  who  issues  a  certificate  for 
paid-up  shares  in  money,  \%hen  the  money  or  value  has  not  been  paid,  is  guilty 
of  a  personal  wrong  towards  the  company,  and  may  be  made  answerable  for 
it  in  exactly  the  same  way  and  to  the  same  extent  as  if  the  money  had  been 
taken  out  of  the  coffers  of  the  company  to  pay  up  the  shares,  or  as  if,  by  some 
fraud  of  the  directors  and  officers,  receipts  had  been  given  for  the  payment 
when  payment  had  not  been  made.  If  any  person  is  a  party  to  such  a  breach 
he  can  be  made  answerable  for  it,  but  that  cannot  affect  the  position  of  one 
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who  says,  you  made  a  representation  to  me,  and  you  are  bound  by  every 
principle  of  law  and  equity  to  make  good  the  representation  upon  the  faith  of 
which  I  was  induced  to  act.  Thesiger,  L.  J.,  held  that  any  such  shareholder 
may  show  either  that  the  shares  have  been  paid  up  in  fact,  or  that  the  com- 
pany whom  the  liquidator  represents  have,  by  their  words  or  conduct, 
estopped  themselves  from  disputing  that  the  shares  have  been  so  in  fact 
paid  up.         .  ' 

Certificates  of  shares  in  due  form  were  issued  as  paid-up  shares,  and  there  is 
much  reason  to  hold  that  the  corporation,  as  to  innocent  holders  of  the  same, 
is  estopped  to  set  up  the  defense  that  they  are  void.  They  admit  that  the 
shares  were  paid  up  to  the  extent  of  fifty  per  cent.,  and  the  opinion  of  the 
bankrupt  court  contains  a  finding  of  the  same  import,  which  strengthens 
the  position  that  the  corporation  is  estopped  to  set  up  the  defense  that  the 
certificates  are  void.  Riche  v.  Railway,  L.  R,  9  Ex.,  264.  Power  to  issue 
shares  was  possessed  by  the  company,  and  hence  the  rule,  that  the  holder  takes 
nothing  where  the  power  is  entirely  wanting,  does  not  apply.  Ferguson  v. 
Landram,  436;  Stace's  Case,  L.  R,  4  Ch.,  688.  Cases  arise,  however,  where 
the  suit  was  against  the  perpetrators  of  the  fraud,  or  against  holders  of 
the  stock,  with  notice  that  it  was  fraudulently  issued,  or  with  knowledge  of 
such  facts  and  circumstances  as  legally  put  them  upon  inquiry,  in  which  the 
rule  is  different.  Equity,  in  such  a  case,  regards  the  property  of  the  corpora- 
tion as  held  in  trust  for  the  payment  of  the  debts  of  the  corporation,  and  rec- 
ognizes the  right  of  creditors  to  pursue  it  in  whosesoever  possession  it  may  be 
transferred,  unless  it  has  passed  into  the  hands  of  a  bo?ia  fide  purchaser;  and 
the  rule  is  well  settled  that  stockholders  are  not  entitled  to  any  share  of  the 
capital  stock,  or  to  any  dividend  of  the  profits,  until  all  the  debts  of  the  cor- 
poration are  paid.    Railroad  v.  Howard,  7  Wall.,  409. 

Assignees  in  bankruptcy  in  such  a  case  represent  creditors  as  well  as  the 
bankrupt,  and  may  disaffirm  the  contract,  or  retain  what  passed  to  the  bank- 
rupt and  proceed  for  damages  against  the  perpetrators  of  the  fraud,  or  against 
subsequent  transferees  of  the  stock  with  notice  that  it  was  fraudulently  issued, 
or  with  knowledge  of  such  facts  and  circumstances  as  legally  put  him  upon 
inquiry.  Decided  cases  which  assert  that  rule  are  quite  numerous  and  decisive. 
Two  or  three  cases  of  the  kind  deserve  consideration,  of  which  the  following 
is,  perhaps,  the  most  important. 

Money  was  owed  to  the  corporation  for  a  subscription  to  the  capital  stock, 
and  the  debtor  and  the  officers  of  the  company  entered  into  an  agreement 
to  extinguish  the  stock  debt,  and  to  convert  it  into  a  debt  for  the  loan  of 
money.  Bankruptcy  of  the  corporation  ensued,  and  the  assignee  claimed 
that  the  stock  debt  was  due.  Justice  Miller  gave  the  opinion,  and,  in  reply- 
ing to  the  argument  that  the  assignee  can  assert  no  greater  right  than  the 
bankrupt,  said :  "  The  assignee  is  the  representative  of  creditors,  as  well  as  of 
the  bankrupt.  He  is  appointed  by  the  creditors.  The  statute  is  full  of  au- 
thority to  him  to  sue  for  and  recover  property,  rights  and  credits,  where  the 
bankrupt  could  not  have  sustained  the  action,  and  »to  set  aside  as  void  trans- 
actions by  which  the  bankrupt  would  be  bound.  .  .  .  Though  it  be  a 
doctrine  of  modern  date,  we  think  it  now  well  established  that  the  capital 
stock  of  a  corporation  is  a  trust  fund  for  the  benefit  of  the  general  creditors 
of  the  corporation."  Sawyer  v.  Hoag,  17  Wall.,  619  (Cokp.,  §§  150-56).  To 
the  same  effect  also  is  the  case  of  Upton  v.  Tribilcock,  where  the  opinion  was 
given  by  Justice  Hunt.     He  decided  that  the  original  holder  of  stock  in  a 
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corporation  is  liable  for  unpaid  instalments  of  stock  without  an  express 
promise  to  pay  the  amount,  and  that  a  contract  between  such  a  subscriber 
and  the  corporation  or  its  agents,  limiting  the  liability  therefor,  is  void,  both 
as  to  the  creditors  of  the  company  and  its  assignee  in  bankruptcy ;  that  rep- 
resentations by  the  agent  of  a  corporation,  as  to  the  non-assessability  of  its 
stock  beyond  a  certain  percentage  of  its  value,  constitute  no  defense  to  the 
action  against  the  holder  of  the  stock  to  enforce  payment  of  the  entire 
amount  subscribed,  where  the  holder  has  failed  to  use  due  diligence  to  ascer- 
tain the  truth  or  falsity  of  such  representation!  Upton  v.  Tribileock,  91  XL 
S.,  45  (Cobp.,  §§  192-96).  Due  care  and  diligence  w$s  not  exercised  by  the 
purchaser  in  that  case,  although  the  proof  was  full  to  the  point  that  he  was 
legally  put  upon  inquiry.  Thomas  v.  Bartow,  48  N.  Y.,  193.  Half  a  century 
before  these  cases  were  decided,  Judge  Story  held  that  the  capital  stock  of  a 
corporation  was  a  trust  fund  for  the  payment  of  the  debts  of  the  corporation, 
and  that  it  might  be  followed  into  the  hand  of  the  stockholders  or  of  any 
persons  having  notice  of  the  trust  attached  to  it.  Wood  v.  Dummer,  3  Mason, 
312. 

Trusts  are  enforced  not  only  against  those  persons  who  are  rightfully  pos- 
sessed of  the  trust  property  as  trustees,  but  also  against  all  persons  who  come 
into  possession  of  the  property  bound  by  the  trust  and  with  notice  of  the 
same,  and  whoever  comes  so  into  possession  is  considered  as  bound,  with  re- 
spect to  that  special  property,  to  the  exec.ution  of  the  trust.  Taylor  v. 
Plumer,  3  Maule  &  S.,  574;  Adair  v.  Shaw,  1  Sch.  &  Let,  262.  Reported 
cases  almost  without  number  lay  down  the  same  rule,  but  those  referred  to 
will  be  sufficient  to  illustrate  the  principle.  Nothing  is  alleged  in  the  bill  of 
complaint  tending  to  show  that  the  respondents  were  participants  in  the. 
fraud,  or  that  they  had  notice  of  the  transaction,  or  knowledge  of  any  facts 
or  circumstance  tending  to  put  them  upon  inquiry;  and  if  there  were  any  such 
matters  alleged  in  the  bill  of  complaint  it  could  not  benefit  the  complainant, 
as  it  is  settled  law  that  in  suoh  a  case  the  cause  of  action  arose  in  favor  of  the 
complainant  when  the  estate  of  the  bankrupt  corporation  vested  in  him  as  the 
assignee  in  bankruptcy. 

Where  the  charter  of  a  bank  contained  a  provision  binding  the  individual 
property  of  its  stockholders  for  the  ultimate  redemption  of  its  bills,  in  pro- 
portion to  the  number  of  shares  held  by  the  stockholders  respectively,  the 
supreme  court  held  that  the  liability  of  the  stockholder  arose  when  the  bank 
refused  or  ceased  to  redeem,  and  became  notoriously  insolvent.  Terry  v. 
Tubman,  92  U.  S.,  156.  Just  the  same  question,  with  others,  was  presented 
to  the  supreme  court  in  a  subsequent  case  in  which  the  court  held  —  the  chief 
justice  giving  the  opinion  — that  the  liability  of  the  stockholders  upon  their 
unpaid  subscriptions  is  that  of  debtors  to  the  bank,  and  that  all  such  balances 
passed  to  the  assignee  under  the  assignment,  which,  by  the  bankrupt  act,  is 
of  all  the  property,  estate,  credits  and  assets  of  the  bankrupt,  whether  a 
corporation  or  an  individual;  and,  for  all  that  is  shown  in  the  record,  the 
stockholders  were  liable  to  suit  at  any  time  for  the  recovery  of  the  balance 
due  from  them  as  such  stockholders.  Kennedy  v.  Gibson,  8  Wall.,  505  (Banks, 
Nat.,  §§  6-12);  Com.  v.  Bank,  3  Allen,  42;  Barker  v.  Bank,  9  Met.,  182;  Terry 
v.  Anderson,  95  U.  S.,  632.  Apply  that  rule  to  the  case  before  the  court,  and 
it  follows  that,  even  if  the  bill  of  complaint  had  charged  that  the  respondents 
had  notice  of  the  fraud,  or  were  put  upon  inquiry  in  that  regard,  it  would 
not  have  benefited  the  complainant,  as  in  that  event  his  claim  would  have 
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been  barred  by  the  two  years'  limitation  of  the  bankrupt  act.     Bailey  0. 
Glover,  21  Wall.,  342  (Dr.  and  Cr.,  §§  996-98). 

Purchasers  of  stock,  where  it  appears  upon  its  face  that  it  was  only  partially 
paid  up,  may  be  held  liable  to  pay  up  the  unpaid  instalment;  but  the  author- 
ities to  that  effect  have  no  application  in  this  case.  Webster  v.  Upton,  91  U. 
S.,  65  (Corp.,  §§  496-99);  Upton  v.  Hansbrough,  3  Biss.,  427.  Adjudged  cases 
in  which  it  has  been  held  that  creditors  or  assignees  in  bankruptcy  may  en- 
force such  payments  when  the  corporation  would  be  estopped  to  do  so,  are 
suits  against  original  subscribers  or  transferees  implicated  in  some  way  in  the 
fraudulent  transaction.  Upton  v.  Tribilcock,  91  U.  S.,  45  (Corp.,  §§  192-96). 
Failure  to  use  due  diligence  when  put  upon  inquiry  was  the  ground  of  the  de- 
cision in  that  case.  Oakes  v.  Turquand,  L.  R.,  2  H.  L.,  325.  Whatever  remedy 
for  the  fraud  the  assignee  had,  it  is  evident  he  might  have  pursued  at  any  time 
after  he  acquired  title  to  the  bankrupt's  estate.  Ex  parte  Currie,  7  L.  T.,  N.  S., 
486;  Carting's  Case,  L.  R,  1  Ch.  D.,  124;  L.  R,  9  Ch.  D.,  60;  DeRuvigne'g 
Case,  L.  R.,  5  Ch.  D.,  323. 

Demurrer  sustained.    Hill  of  complaint  dismissed. 


EMMA  SILVER  MINING  COMPANY  (LIMITED)  v.  EMMA  SILVER  MINING  COMPANY 

OF  NEW  YORK. 

(Circuit  Court  for  New  York:  7  Federal  Reporter,  401-426.    1880.) 

Statement  of  Facts. —  In  April,  1871,  defendant  company  owned  a  mine  in 
Utah  called  the  Emma  mine.  Park  and  Baxter  were  large  stockholders  in  the 
company,  and  Park,  representing  Baxter  and  the  company,  went  to  London 
and  sold  to  the  plaintiff  company  the  mine  and  an  (alleged)  large  quantity  of 
ore,  the  amount  of  which,  and  the  title  to  the  mine,  Park  individually  guaran- 
tied. The  consideration  paid  was  £500,000  in  money  and  twenty-live  thousand 
shares  in  plaintiff  company. 

In  1872  plaintiff  was  involved  in  litigation  with  the  Illinois  Tunnel  Com- 
pany, which  resulted  in  a  settlement  by  which  plaintiff  gave  the  Illinois  Com- 
pany notes  for  $100,000.  Park  advanced  plaintiff  $120,000  to  enable  it  to  pay 
dividends,  etc.,  as  the  mine  proved  un remunerative. 

In  December,  1874,  plaintiff  sued  Park  and  Baxter  for  damages  on  account 
of  deceit  practiced  in  the  sale  of  the  mine.  This  suit  resulted  in  a  judgment 
for  defendant. 

In  May,  1875,  plaintiff  brought  another  action  against  Park  for  failure  to 
deliver  the  ore  on  hand  and  the  property  sold  according  to  his  contract 

This  suit  was  dismissed  upon  failure  of  plaintiff  to  prosecute  it.  Park  hav- 
ing obtained  the  notes  given  by  plaintiff  to  the  Illinois  Tunnel  Company, 
brought  suit  upon  them,  recovered  judgment,  had  the  mine  sold  under  execu- 
tion and  bought  it  in  through  Lincoln,  in  1876. 

This  suit  was  brought  in  November,  1877,  for  a  rescission  of  the  contract  and 
to  recover  back  the  purchase  money  paid  by  plaintiff  for  the  mine. 

The  defense  consisted  of  several  pleas,  one  by  the  defendant  company  setting 
up  in  bar  of  the  action  the  judgment  in  the  suit  brought  by  plaintiff  against  Park 
and  Baxter,  three  pleas  by  Park  alone,  setting  up  the  judgment  of  the  court  in 
the  suit  against  him  as  a  bar  to  the  action,  the  judgment  on  the  Illinois  Tun- 
nel Company  notes  and  the  proceedings  under  it,  and  the  purchase  by  Lincoln 
for  Park  of  the  mine  under  a  judgment  recovered  by  him  for  cash  advances 
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made  by  him  to  plaintiff.     Several  other  pleas  were  filed  which  will  sufficiently 
appear  in  the  opinion  of  the  court. 

§  410.  Judgment  in  favor  of  an  agent  a  bar  to  a  subsequent  action  against 
the  principal. 
Opinion  by  Choate,  J. 

The  three  pleas  in  bar  of  the  defendants  Park  and  Baxter,  and  the  plea  in 
bar  of  the  defendant  the  Emma  Silver  Mining  Company  of  New  York,  may 
be  conveniently  considered  together.     These  pleas  all  raise  the  same  question, 
namely,  whether  the  judgment  in  the  suit  at  law  in  this  court,  in  favor  of  the 
defendants  Park  and  Baxter,  is  a  conclusive  determination  of  the  cause  of 
action  on  which  this  bill  proceeds  for  the  avoidance  of  the  contract  of  sale  or 
of  the  facts  constituting  that  cause  of  action.     It  is  contended  on  the  part  of 
the  complainant  that,  whatever  may  be  the  effect  of  the  judgment  as  to  Park 
and  Baxter,  the  defendant  corporation  cannot  avail  itself  of  the  judgment  as 
a  bar,  or  as  a  conclusive  determination  of  the  facts,  because  the  defendant  cor- 
poration was  not  a  party  to  that  suit.    The  weight  of  authority,  however,  is 
that  where  an  agent  in  a  transaction  is  sued  after  the  determination  of  his 
agency,  and  upon  a  trial  of  the  merits  the  issue  is  determined  against  the 
plaintiff,  the  principal,  though  not  a  party  to  the  suit,  can  avail  himself  of  the 
judgment  as  a  bar,  when  he  is  sued  by  the  same  plaintiff  on  the  same  cause  of 
action.     While  the  principal,  if  he  had  no  notice  of  the  former  suit,  and  no 
opportunity  to  defend  it,  may  not  be  concluded  by  a  judgment  against  his 
former  agent,  or  made  responsible  for  the  agent's  bad  pleading  or  blunders  in 
the  trial  of  the  cause,  because  so  to  conclude  him  would  be  to  deprive  him  of 
his  property  without  due  process  of  law,  yet,  as  regards  the  plaintiff  who  has 
before  sued  the  agent  and  been  defeated,  there  is  no  reason  why  he  should  not 
be  concluded  upon  that  principle  of  public  policy  which  gives  every  man  one 
opportunity  to  prove  his  case,  and  limits  every  man  to  one  such  opportunity. 
He  has  had  his  day  in  court,  and  it  is  immaterial  whether  he  has  chosen 
to  test  his  right  as  against  the  principal  or  the  agent  in  the  transaction,  pro- 
vided the  issue  to  be  tried  was  identical  as  against  both.    Castle  v.  Noyes,  14 
N.  Y.,  329;  Emery  v.  Fowler,  39  Me.,  329,  and  cases  cited. 

§  417.  Ductrine  of  res  ad  judicata.  Inquiry  as  to  the  identity  of  the  two 
actions. 

The  question  then  under  these  picas  is  whether  the  former  suit  was  for  the 
same  cause  of  action  as  the  present  suit.  For,  however  the  defendants  may 
be  concluded  or  estopped  by  the  determination  of  the  facts  necessarily  deter- 
mined in  the  former  suit,  if  that  judgment  is  offered  as  evidence  in  this  suit  as 
proof  of  such  facts,  yet  the  former  judgment  is  not  a  bar  to  this  suit  if  this 
suit  is  not  upon  the  same  cause  of  action  as  the  former.  Cromwell  v.  County 
of  Sac,  94  U.  S.,  352.  The  test  is  whether  the  issue  actually  determined  in  the 
former  suit  is  identical  with  that  upon  which  the  complainant  must  recover  in 
this  suit,  if  he  is  entitled  to  recover  at  all.  I  shall  assume,  for  the  purpose 
of  these  pleas,  as  claimed  by  the  defendants,  that,  so  far  as  this  bill  proceeds 
for  the  avoidance  of  the  sale  on  account  of  the  fraud  of  Park  and  Baxter,  it 
states  the  same  identical  fraud  that  was  set  forth  as  the  ground  of  action  in 
the  former  suit.  No  very  material  differences  in  this  respect  between  the 
complaint  and  the  bill  have  been  pointed  out,  and  if  any  differences  exist,  they 
may,  perhaps,  be  deemed  differences  only  in  the  mode  of  stating  the  same  fraud, 
or  in  stating  the  acts  done  in  furtherance  and  execution  of  the  same  alleged 
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fraudulent  purpose  or  design,  and  these  differences  might  not  affect  the  pres- 
ent question. 

If,  however,  there  is  a  fact  which  must  have  been  established  in  the  former 
suit,  to  authorize  the  verdict  and  judgment,  which  the  complainant  is  notobliged 
to  prove  to  entitle  it  to  a  decree  avoiding  the  sale  in  this  suit,  or  if  such 
decree  may,  in  this  suit,  pass  upon  proof  of  any  of  the  allegations  of  the  bill 
not  necessarily  determined  against  the  complainant  in  the  former  suit,  then 
the  judgment  is  no  bar,  and  those  pleas  must  fail.  A  careful  comparison  of 
the  former  complaint  and  the  present  bill  shows  that  there  is  a  fact  which  the 
plaintiff  in  the  former  suit  was  obliged  to  prove  in  order  to  recover,  which  is 
not  necessary  to  be  proved  in  the  present  suit  to  entitle  the  complainant  to  a  de- 
cree of  rescission,  and  that  there  are  facts  alleged  as  the  ground  for  relief  in 
the  bill  not  necessarily  determined  adversely  to  the  complainant  in  the  former 
suit.  Without  going  more  into  detail,  it  is  clear  that  the  bill  alleges  that  the 
sale  sought  to  be  avoided  was  agreed  to  on  behalf  of  the  complainant  corpora- 
tion by  a  board  of  directors  who  were  not  the  independent  representatives  of 
the  stockholders,  but  who  were,  with  one  exception,  either  the  agents  of  the 
vendors,  or  qualified  as  directors  by  receiving  from  the  vendors  or  promoters 
of  the  company  that  number  of  shares  which,  by  the  articles  of  the  association, 
it  was  requisite  that  they  should  hold  in  order  to  constitute  them  directors, 
and  that  some  of  them  had  other  agreements  with  the  promoters  of  the  com- 
pany, which  created,  or  tended  to  create,  in  them  a  personal  interest  on  their 
part  in  assenting  to  the  sale  that  might  be  inconsistent  with  the  true  interests 
of  the  complainant  corporation,  which  they  were,  as  directors,  bound  alone  to 
subserve.  And  it  further  appears  by  the  bill  that  this  mode  of  qualifying  the 
directors,  and  these  agreements,  were  in  fact  concealed  from  those  per  sons 
who,  by  subscription  to  the  stock,  became  members  of  the  corporation.  Proof 
of  such  want  of  an  independent  board  of  directors,  at  the  time  of  the  trans- 
action of  sale,  without  the  knowledge  of  the  stockholders,  would  entitle  the 
corporation  to  a  rescission,  as  a  matter  of  course,  if  applied  for  with  that  dili- 
gence which  a  court  of  equity  requires  for  the  institution  of  such  a  suit.  Som- 
brero &  Phosphate  Co.  v.  Erlanger,  5  Ch.  D.,  108;  S.  C,  3  App.  Cas.,  1226.  It 
is  true  that  the  payment  of  money  or  other  valuable  consideration  to  induce 
various  persons  to  become  directors  is  alleged  in  the  complaint  in  the  former 
suit,  and  it  may  have  been  intended  thereby  to  describe  the  same  transactions 
mentioned  in  the  bill;  and  it  is  alleged  in  the  complaint  that  such  payments 
were  made  by  the  defendants  Park  and  Baxter  in  pursuance  of  that  fraudu- 
lent purpose  and  design  on  their  part  which  is*  made  the  basis  of  the  former 
action  for  deceit,  and  which  is  evidently  also  relied  on  in  the  bill  as  one  of  the 
grounds  for  avoiding  the  sale  for  fraud.  But  it  is  evident  that,  so  far  as  these 
allegations  of  facts  are  concerned,  in  order  to  make  them  a  basis  for  a  re- 
covery in  the  former  action,  the  jury  must  have  been  satisfied  by  a  fair  pre- 
ponderance of  the  evidence  that  the  acts  so  alleged  to  have  been  done  by  Park 
and  Baxter  were  done  with  an  actual  intent  to  defraud  the  complainant  com- 
pany. No  such  intent  need  be  proved  in  the;  present  case  to  entitle  the  com- 
plainant to  rescind.  It  will  not  do,  as  argued  by  defendants'  counsel,  in  order 
to  test  the  present  question,  to  strike  out  of  the  bill  all  allegations  of  acts 
done  with  a  fraudulent  intent  on  the  part  of  Park  and  Baxter.  If  that  were 
done,  there  might,  indeed,  be  nothing  left  of  the  bill.  The  proper  test  is  what 
will  remain  of  the  material  allegations  of  the  bill  if  the  alleged  fraudulent  in- 
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tent  of  Park  and  Baxter  were  disproved.  Judged  by  this  test  there  remains 
enough  of  the  bill  to  entitle  the  complainant  to  a  rescission,  as  matter  of  law 
and  equity,  if  no  successful  defense  to  such  remaining  allegations  shall  be  in- 
terposed. It  is,  however,  insisted  on  the  part  of  the  defendants  that  the  bill 
cannot  be  properly  construed  as  a  bill  to  rescind,  except  upon  the  ground  of 
fraud ;  that  it  does  not  state  the  facts  above  referred  to,  or  other  facts  inde- 
pendently of  fraud,  as  the  apparent  ground  or  basis  on  which  the  pleader 
relied ;  and  that  it  does  not  contain  any  prayer  for  rescission,  except  on  the 
ground  of  fraud. 

§  418.  form  of  the  prayer  may  he  referred  to. 

The  form  of  the  prayer  for  relief  may  undoubtedly  be  referred  to,  where 
the  purpose  of  the  pleader  is  fairly  doubtful,  in  the  stating  part  of  the  bill,  to 
ascertain  the  grounds  on  which  he  proceeds;  but  in  the  present  case  the 
prayer  of  the  bill  is  not  inconsistent  with  an  intent  on  the  part  of  the  pleader 
to  rely  on  the  facts  above  referred  to,  with  or  without  proof  of  actual  fraud. 
The  prayer  is  that  the  transaction  of  sale  be  declared  to  be  fraudulent  and 
void ;  that  the  complainant  be  decreed  to  be  entitled  to  a  return  of  the  con- 
sideration; and  for  general  relief.  The  special  relief  thus  prayed  for  seems 
ta  me  to  be  enough  to  indicate  that  the  pleader  may  have  had  in  view  an 
avoidance  of  the  sale,  even  without  proof  of  the  alleged  fraud.  The  prayer 
that  it  be  decreed  fraudulent  and  void  is  not  necessarily  to  be  understood  as  a 
prayer  that  it  be  declared  void  simply  because  fraudulent;  and  the  prayer  for 
the  return  of  the  consideration,  which  is  the  substantial  part  of  the  relief  to 
follow  a  rescission,  is  equally  appropriate  in  either  view  of  the  bill.  Nor  is 
there  in  the  body  of  the  bill  anything  to  show  that  the  pleader  relied  wholly 
on  the  alleged  fraud  or  framed  his  bill  on  the  theory  of  fraud  alone.  I  do  not 
think,  upon  a  fair  perusal  of  this  bill,  that  the  defendants  have  been  misled  as 
to  the  grounds  on  which  the  relief  sought  is  asked  for.  The  defendants  cite 
Hickson  v.  Lombard,  L.  K.,  1  H.  L.,  321,  as  an  authority  for  treating  this  bill 
as  a  bill  for  fraud  only.  There  is  nothing  in  that  case  to  sustain  this  view  of 
the  bill,  except  b'dictum  of  Lord  Cran worth,  which,  however,  is  not  sustained 
by  the  opinion  of  the  lord  chancellor,  and  is  opposed  to  the  views  of  all  the 
learned  judges  in  the  courts  below,  and  is  only  applicable  to  the  present  case 
if  it  appears  that  the  bill  was  so  framed  as  to  mislead  the  defendants  into  the 
belief  that  the  complainant  relied  alone  on  his  charges  of  fraud.  I  think  that 
case  fails  to  sustain  this  position  of  the  defendants.  These  pleas  must  there- 
fore be  overruled. 

§  419.  Ji  judgment  by  nonsuit  not  a  bar  to  another  action. 

2.  The  separate  plea  in  bar  of  the  defendant  Park  to  that  part  of  the  bill 
praying  for  an  injunction  against  him  in  respect  to  the  notes  given  for  the 
settlement  of  the  claims  of  the  Illinois  Tunnel  Company,  that  the  complain- 
ant has  commenced  a  suit  against  him  to  recover  damages  upon  the  same 
cause  of  action,  which  suit  proceeded  to  a  judgment  in  favor  of  the  defend- 
ant, is  clearly  bad,  because  it  appears,  by  the  record  filed  with  and  made  part 
of  the  plea,  that  the  judgment  was  rendered  upon  a  nonsuit  of  the  plaintiff 
and  not  upon  the  merits.  It  is  therefore  no  bar  to  a  new  suit  upon  the  same 
cause  of  action,  nor  does  it  estop  or  conclude  the  plaintiff  as  to  the  facts 
alleged  both  in  that  action  and  in  this  suit  as  the  ground  or  cause  of  action. 

§  420.  Effect  of  a  judgment  by  default;  what  is  sufficient  proof  of  service 
qf  process;  estoppel. 

3.  The  second  separate  plea  in  bar  to  the  same  part  of  the  bill  last  above 
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referred  to  is  based  on  the  judgment  recovered  in  the  district  conrt  of  the 
third  judicial  district  of  the  territory  of  Ut&h,  upon  the  same  .notes,  the  col- 
lection of  which  is  here  sought  to  be  restrained  by  injunction.  Whether  this 
judgment  is  binding  and  conclusive  upon  the  complainant  depends  upon  the 
question  whether  the  court  acquired  jurisdiction  of  the  person  of  the  defend- 
ant in  the  action,  the  present  complainant.  The  pica  avers  that  the  said  de- 
fendant Park,  plaintiff  in  that  action,  "caused  the  service  by  summons  in  said 
action  to  be  made  by  the  United  States  marshal  for  said  district  upon  the 
orator,  through  its  duly  authorized  agent  resident  in  said  Salt  Lake  county 
aforesaid."  By  setting  the  plea  down  for  argument  this  averment  is  admitted 
to  be  true,  except  so  far  as  the  record,  since  produced  and  made  part  of  the 
plea,  shall  contradict  the  averment.  The  record  contains  nothing  inconsistent 
with  this  averment.  On  the  contrary,  the  record  recites  that  the  defendant, 
the  Emma  Silver  Mining  Company  (Limited),  was  regularly  served  with  pro- 
oess  and  failed  to  appear  and  answer,  and  accordingly  judgment  was  entered 
by  default  against  the  defendant.  Although  it  is  competent  for  a  defendant 
in  a  judgment  record  to  contradict  the  record  to  the  extent  of  showing  that 
no  personal  service  was  made  upon  him,  and  thereby  to  avoid  the  effect  of  the 
judgment,  showing  in  fact  that  the  court  acquired  no  jurisdiction  of  his  per- 
son, yet  every  intendment  is  to  be  made  in  favor  of  the  truth  of  the  record. 
It  is  in  this  c&seprima facie  proof  that  process  was  regularly  served  upon,  the 
present  complainant  in  that  action.  A  judgment  by  default,  where  the  court 
has  acquired  jurisdiction  of  the  party  defendant,  is  equally  conclusive  with  a 
judgment  upon  a  verdict,  or  after  trial  of  the  merits,  in  respect  to  the  particu- 
lar cause  of  action  sued  upon.  Such  a  judgment  by  default  admits,  fof  the 
purpose  of  the  action,  the  legality  of  the  demand  or  claim  in  suit.  Cromwell 
v.  County  of  Sac,  91  U.  S.,  356.  The  utmost  effect,  however,  that  can  be  given 
to  this  record  is  that  it  estops  the  complainant  from  setting  up  any  defense 
to  these  notes  which  he  could  have  availed  himself  of  by  way  of  answer  in  the 
action  at  law  brought  upon  them;  and  the  question  as  to  the  sufficiency  of 
this  plea  is  whether,  upon  the  case  made  in  the  bill,  the  complainant  may,  in 
equity,  as  part  of  the  relief  that  it  may  show  itself  entitled  to,  claim  an  in- 
junction against  the  further  enforcement  of  the  claim  embodied  in  these  notes 
given  for  settlement  of  the  claims  of  the  Illinois  Tunnel  Company,  or  of  the 
judgment  recovered  thereon,  either  because  their  only  defense  against  the 
notes  was  one  available  in  equity  and  not  by  answer  in  a  suit  at  law,  or  be- 
cause such  an  injunction  is  a  proper  part  of  the  relief  to  which  complainant 
would  be  entitled  upon  a  rescission  of  the  contract  of  sale. 

It  is  insisted  on  the  part  of  the  complainant  that  the  relief  claimed  in  this 
bill  against  the  collection  of  these  notes,  as  well  as  that  prayed  for  against  the 
collection  of  the  moneys  advanced  to  pay  dividends,  is  only  asked  for  as  part 
of  the  relief  to  Avhich  complainant  will  be  entitled  in  case  a  rescission  of  the 
contract  is  awarded  by  the  decree  of  the  court;  and  that  these  parts  of  the 
bill  thus  pleaded  to  are  not  and  were  not  designed  to  be  set  forth  as  separate 
and  independent  causes  of  action.  But  if  this  claim  be  in  fact  a  distinct  cause 
of  action,  it  is  no  objection  to  the  relief  asked  that  this  claim  also  has  been 
included  in  the  bill,  because  the  bill  has  not  been  objected  to  as  being  multi- 
farious. It  must  be  assumed  in  considering  this  plea  that  a  rescission  of  the  sale 
may  be  decreed,  because  this  plea  is  not  to  that  part  of  the  bill  which  seeks  a 
rescission.  The  case  stated  in  the  bill  against  the  Illinois  Tunnel  Company- 
notes  is  brieflv  this:  That  in  the  year  1872,  while  the  chairman  of  the  com- 
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plainant's  board  of  directors  was  in  this  country,  the  Illinois  Tunnel  Company 
made  an  excavation  which  struck  a  portion  of  the  ores  which  the  defendant 
Park  had  claimed  to  be  within  the  patent  of  the  Emma  mine,  and  that  a  suit 
was  instituted  by  the  complainant  against  the  tunnel  company  to  recover 
damages  for  this  trespass;  that  the  notes  were  given  in  settlement  of  this  in- 
terfering claim  of  the  Illinois  Tunnel  Company,  and  upon  a  transfer  to  com- 
plainant of  its  rights;  that  the  settlement  was  made  under  the  advice  of  Park, 
and  collusively  between  him  and  the  Illinois  Tunnel  Company,  for  the  amount 
of  the  notes,  but  really  for  a  smaller  consideration,  the  object  of  Park  being 
to  acquire  some  interest  or  color  of  title  for  the  complainant  in  the  ores 
claimed  by  the  Illinois  Tunnel  Company,  and  which  he  had  led  the  complain- 
ant to  believe  were,  but  which  in  fact  were  not,  within  the  purchase  of  the 
Emma  mine,  and  thus  also  to  protect  himself  at  the  expense  of  the  complain* 
ant  company,  of  which  he  was  director,  against  a  claim  on  its  part  against 
himself  for  deceit  in  the  sale;  that  he  deceived  the  complainant  by  conceal- 
ment of  the  facts  as  to  the  nature  and  effect  of  the  agreement  thus  made  be- 
tween the  complainant  and  the  tunnel  company.  It  is  not  alleged  in  the  bill 
that  this  was  a  dishonest  claim  on  the  part  of  the  Illinois  Tunnel  Company, 
or  that  that  company  knew  of  the  fraudulent  purpose  of  Park  in  making  this 
agreement  for  a  transfer  of  its  claims  to  complainant.  It  appears  to  me  that 
if  the  facts  alleged  in  the  bill  with  reference  to  these  notes  were  true,  they 
could  have  been  availed  of  as  a  defense  against  Park  in  the  suit  at  law  if  dis- 
covered by  complainant  at  the  time  it  was  required  to  defend  the  suit,  and 
that  this  transaction  is  so  distinct  from  the  original  sale  that  the  rescission  of 
the  sale  would  not  of  itself  affect  the  question  of  the  liability  of  the  complain- 
ant upon  these  notes.  They  purport  to  represent  the  consideration  due  to  a 
third  party  upon  the  purchase  of  other  property,  or  at  least  other  and  differ- 
ent claims  to  property.  I  think,  therefore,  that  the  complainant  is  estopped 
by  this  record  from  showing  that,  by  reason  of  the  facts  alleged  in  the  bill, 
the  complainant  did  not  owe  him  the  amount  of  these  notes.  Those  facts  are 
in  effect  negatived  by  the  judgment,  and  it  seems  that  the  burden  is  on  the 
complainant  to  aver  and  show,  if  the  facts  be  so,  a  subsequent  discovery  of 
those  facts  which  might  have  given  it  a  case  for  relief  in  equity,  which  it 
could  not  avail  itself  of  at  law,  and  which  would  excuse  its  failure  to  defend 
the  action,  and  thus  to  deprive  the  judgment  of  its  character  as  an  estoppel 
The  notes  were  given  in  1874.  The  suit  was  commenced  in  1876.  The  bill 
certainly  (foes  not  allege  a  discovery  of  the  facts  subsequent  to  the  commence- 
ment of  the  suit,  or  their  continued  concealment  all  that  time.  Assuming, 
then,  that  the  complainant  is  estopped  to  deny  that  the  notes  were  due  to 
Park,  it  further  appears  to  me  that  there  is  no  such  connection  between  these 
notes,  or  the  agreement  between  complainant  and  the  tunnel  company,  under 
which  they  were  given,  that  the  amount  paid  to  or  recovered  by  the  defend- 
ant Park  upon  them  can  be  set  off  or  charged  against  any  sum  that  complain- 
ant may  recover  against  him  upon  the  rescission  of  the  sale.  What  he  has  so 
recovered  was  recovered  upon  a  distinct  cause  of  action,  disconnected  with  the 
sale.    This  plea  must,  therefore,  be  sustained. 

§  421.  A  plea  that  a  claim  has  been  merged  in  a  judgment  which  has  been 
satisfied  is  goad  against  a  prayer  for  an  injunction  against  such  demand,  but 
will  not  avail  against  proceedings  for  rescission  of  a  contract  by  which  that  de- 
mand was  created. 

4.  The  third  separate  plea  of  the  defendant  Park  is  to  that  part  of  the  bill 
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■which  prays  relief  by  injunction  against  the  collection  by  said  Park  of  his  al- 
leged claim  for  moneys  advanced  to  pay  dividends.  The  plea  alleges  that  a 
judgment  in  a  suit  at  law  has  been  recovered  upon  the  identical  claim  in  the 
United  States  district  court  for  the  territory  of  Utah ;  that  the  process  was 
"duly  served  upon  the  orator,  defendant  therein,  through  its  authorized  agent." 
It  also  avers  that  the  defendant  therein,  this  complainant,  duly  appeared  in 
said  action,  and  filed  a  demurrer  to  the  complaint,  and  made  a  motion  to  dis- 
charge an  attachment  made  in  the  suit.  These  acts  constitute  a  voluntary 
appearance  of  the  defendant.  They  are  not  contradicted,  but  confirmed,  by 
the  recitals  contained  in  the  records  produced  as  part  of  the  plea.  It  must  be 
held,  therefore,  that  the  court  had  jurisdiction  of  the  person  of  the  defendant, 
and  the  judgment,  though  by  default,  for  want  of  answer  or  appearance  on 
the  day  of  trial,  is  binding  on  the  complainant.  The  plea,  however,  further 
alleges  that  the  judgment  has  been  satisfied  by  the  sale  on  execution  issued 
under  said  judgment  of  the  property  of  the  complainant,  being  the  same  prop- 
erty which  is  sought  to  be  recovered  by  the  decree  of  rescission.  The  bill 
avers,  in  reference  to  this  sale  on  execution,  that  the  property  was  bid  in  by 
one  Lincoln,  as  the  agent  and  for  account  of  the  defendant  Park.  It  is 
suggested  on  behalf  of  the  defendants  that  the  fact  of  the  sale  on  execution  of 
the  subject-matter  of  the  contract  sought  to  be  rescinded,  which  fact  must  be 
held  to  be  admitted  by  setting  down  this  plea  for  argument,  puts  an  end  to 
complainant's  right  to  rescind,  because  it  makes  it  impossible  for  complainant 
to  restore  the  property  to  defendants  upon  a  rescission.  This  point,  however, 
is  immaterial,  so  far  as  this  plea  is  concerned,  for  this  is  not  a  plea  to  the  bill 
as  a  bill  for  rescission,  and,  therefore,  the  question  cannot  be  raised  on  this 
plea,  whether  the  complainant  is  entitled  to  rescind.  It  must  be  assumed  for 
the  purpose  of  this  plea  that  there  may  be  a  decree  of  rescission. 

Aside  from  this  consideration,  I  see  no  reason  why,  if  the  defendant  Park 
took  the  property  under  the  sale  in  execution,  as  is  in  effect  alleged  in  the 
bill,  with  full  knowledge  of  the  equitable  rights  of  complainant  to  have  the 
original  sale  rescinded,  the  defendant  Park  may  not  be  treated  in  equity  as 
having  bought  the  property  subject  to  those  equitable  rights.  By  suffering 
judgment  to  be  taken  against  it  in  that  action  the  complainant  cannot  be 
deemed  to  have  consented  to  or  joined  in  the  transfer  of  the  property  under 
the  sale  on  execution,  nor  to  have  waived  or  forfeited  its  equities  against  one 
having  full  notice  of  them.  It  is  enough,  however,  to  say  that  the  question, 
though  discussed  by  counsel,  does  not  fairly  arise  on  this  plea.  The  record 
must  be  held  to  estop  the  complainant  from  availing  itself  against  the  defend- 
ant Park  of  the  facts  averred  in  the  bill  which  would  have  constituted  a  valid 
defense  at  law  to  a  suit  for  the  recovery  of  these  moneys  advanced.  The  fraud 
alleged  is  that  Park  falsely  represented  the  money  so  advanced  to  be  in  fact 
the  moneys  of  complainant  —  earnings  of  the  mine  and  proceeds  of  its  ores. 
If  this  would  constitute  a  good  defense  to  the  action  for  money  lent,  it  is*  now 
too  late  for  the  complainant  to  prove  it;  but  if  it  were  consistent  with  the  plea 
that  the  claims  of  this  defendant  were  still  outstanding  and  in  existence,  al- 
though complainant  might  be  estopped  by  the  record  to  deny  the  validity  of 
his  claim  for  these  advances,  it  would  seem  that  upon  a  rescission  of  the  con- 
tract, and  the  granting  of  the  relief  prayed  for  against  Park  consequent 
thereon,  an  injunction  against  the  collection  of  this  claim  might  be  a  part  of 
the  relief  to  which  the  complainant  would  be  entitled.  Upon  a  rescission  of  a 
sale,  full  equity  will  be  done  between  the  parties  in  respect  to  their  dealings 
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with  the  subject  of  the  sale  subsequent  thereto,  and  this  advance  of  money  to 
pay  dividends  seems  to  me  to  be  so  connected  with  the  sale  itself,  and  the  sub- 
sequent use  of  the  property,  that  account  would  and  must  be  taken  of  it  in 
determining  the  whole  relief  to  be  given  upon  a  rescission  of  the  sale.  So  far 
as  the  facts  relating  to  this  advance  of  money  are  set  forth  as  ground  for  com- 
plete relief  upon  a  rescission  of  the  sale,  this  plea  does  not  purport  to  be  a 
defense  to  the  bill,  nor  if  this  plea  is  sustained  will  it  prevent  the  taking  of 
such  advance  of  money,  and  its  repayment  into  account  upon  a  decree  of  re- 
scission; but,  as  regards  the  separate  claim  of  the  complainant  to  an  injunction 
against  its  collection,  the  plea  does  allege  facts  which  make  such  an  injunction 
inappropriate  as  part  of  the  relief  to  which  the  complainant  will  be  entitled. 
It  shows  that  this  claim  for  money  lent  has  been  merged  in  a  judgment,  which 
has  been  satisfied  by  payment.     This  plea  is  on  this  ground  sustained. 

§  422.  An  action  for  deceit  against  agent*  is  no  bar  to  a  proceeding  against 
the  principal  to  rescind  the  contract  in  which  the  {alleged)  deceit  was  practiced. 
Wliat  is  not  an  election  to  affirm  a  contract. 

5.  The  only  plea  remaining  to  be  considered  is  the  joint  plea  in  bar  of  the 
defendant  the  Emma  Silver  Mining  Company  of  New  York,  and  the  defendants 
Park  and  Baxter.  It  is  a  plea  to  the  whole  bill,  except  the  parts  to  which  the 
pleas  by  the  defendant  Park,  last  considered,  are  pleaded.  It  sets  forth  the 
commencement  and  prosecution  to  judgment  of  the  action  for  damages  against 
Park  and  Baxter  for  the  frauds  alleged  in  the  bill,  and  also  the  commence- 
ment of  the  other  suit  in  this  court  brought  against  the  defendant  Park,  among 
other  things,  to  recover  damages  for  failure  on  his  part  to  deliver  certain  ores 
mentioned  in  the  contract  of  sale,  and  therein  agreed  to  be  delivered  to  com- 
plainant, and  which,  by  the  original  contract  of  sale,  the  defendant  Park  bound 
himself  personally  to  deliver.  The  record  produced  shows  that  this  second 
action  resulted  in  a  judgment  of  nonsuit  by  reason  of  the  complainant's  failure 
to  appear  and  prosecute  it  after  issue  joined. 

The  plea  avers  that  by  said  actions  the  complainant  has  elected  to  affirm, 
and  has  thereby  in  legal  effect  affirmed  the  contract,  and  elected  to  hold  the 
property  thereby  obtained,  and  cannot  be  heard  after  such  election  to  demand 
the  rescission  of  the  sale.  The  first  question  raised  under  this  plea  is  as  to  the 
meaning  and  scope  of  the  plea  itself.  It  is  insisted  by  the  defendants  that  the 
plea  should  be  sustained  on  the  ground  that  the  facts  therein  alleged  show 
laches  and  inexcusable  delay  on  the  part  of  the  complainant  in  bringing  this 
Bait.  The  plea  indeed  avers  that  this  suit  was  not  commenced  until  November, 
1877,  about  six  years  after  the  sale  sought  to  be  rescinded.  The  averment  of 
the  time  of  the  commencement  of  the  suit  for  the  purpose  of  showing  that  it 
was  after  the  commencement  of  those  prior  suits,  which  are  relied  upon  as 
indicating  or  constituting  an  election  to  affirm  the  contract,  was  a  proper  aver- 
ment in  a  plea  designed  to  raise  the  defense  of  an  election  to  affirm  the  sale 
by  the  bringing  of  those  suits ;  and  it  is  not  to  be  argued  from  this  averment 
that  the  plea  was  intended  also  as  a  plea  of  laches.  The  plea  itself  states  with 
great  exactness  the  point  by  way  of  defense  to  which  its  averments  are  de- 
signed to  converge,  namely,  the  affirmance  of  the  sale  by  electing  to  take 
remedies  inconsistent  with  its  rescission.  This  is  a  different  defense  from 
laches  or  delay  in  proceeding  to  bring  the  suit  to  rescind.  Moreover,  the 
court  refused  to  allow  a  plea  of  laches  or  of  general  acquiescence  to  be  filed, 
and  if  the  plea  were  ambiguous,  as  it  is  not,  it  would  be  construed  as  being 
designed  to  be  in  conformity  with  the  leave  to  plead  given  by  the  court;  nor 
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could  it  be  construed  as  a  plea  of  laches,  as  well  as  a  plea  of  election  to  affirm, 
without  being  held  bad  as  setting  up  two  defenses  in  the  same  plea.     For 
these  reasons  it  must  be  held  that  the  only  question  raised  is  whether,  by  one 
or  both  of  the  former  suits,  the  complainant  lias  elected  irrevocably  to  affirm 
the  sale  in  such  manner  that  he  has  lost  the  right  to  rescind  it,  if  that  right 
ever  existed.     That  the  sale,  if  impeachable  at  all,  was  voidable  only,  and  not 
void  by  reason  of  the  facts  alleged  in  the  bill,  is  entirely  clear.     That  in  such 
a  case  the  vendee  has  an  election  to  affirm  or  to  rescind,  upon  coming  to  a  full 
knowledge  of  the  facts,  is  also  well  settled.    Any  deliberate  act  on  his  part, 
done  with  the  full  knowledge  of  his  rights,  inconsistent  with  an  intention  to 
rescind,  and  in  effect  taking  advantage  of  the  sale  for  his  own  benefit,  will 
constitute  an  election  to  affirm  the  sale,  by  which  he  will  be  bound.     This 
doctrine  seems  to  rest  not  upon  the  principle  of  a  new  contract  between  the 
parties,  nor  yet  upon  the  ordinary  principle  of  estoppel  in  pal*,  but  rather 
upon  a  distinct  principle  of  public  policy,  that  all  that  justice  or  equity  re- 
quires for  the  relief  of  a  party  having  such  cause  to  impeach  a  contract  is  that 
ho  should  have  but  one  fair  opportunity,  after  full  knowledge  of  his  rights,  to 
decide  whether  he  will  affirm  and  take  the  benefits  of  the  contract,  or  disaffirm 
it  and  demand  the  consequent  redress.     Any  other  rule  would  be  regarded  as 
unjust,  even  towards  the  party  guilty  of  the  wrong  out  of  which  grows  the 
right  to  rescind.    Hence,  also,  it  is  a  consistent  part  of  the  same  rule  that  the 
election  to  affirm  or  disaffirm  must  be  made  with  reasonable  diligence  after  the 
cause  for  disaffirmance  is  fully  discovered.     It  is  clear  enough  that  the  taking 
of  legal  remedies,  by  action  against  the  other  party  to  the  contract,  which  are 
consistent  only  with  a  purpose  to  affirm  and  take  the  benefit  of  the  contract, 
if  deliberately  done  with  full  knowledge  of  his  rights,  will  extinguish  the  right 
to  disaffirm  the  contract.    The  difficulty  in  this  particular  case  is  to  determine 
whether  the  remedies  taken  against  the  defendant  Park,  and  relied  on  in  this 
plea,  are  consistent  only  with  such  a  purpose  to  affirm  the  sale.     I  think  the 
authorities  are  clearly  to  the  effect  that  the  act  constituting  an  election  to 
affirm  need  not  be  a  transaction  with  the  other  party  to  the  contract  person- 
ally;  as,  for  instance,  a  suit  against  him  personally.     It  may  be  an  unequivo- 
cal dealing  with  the  property  itself  inconsistent  with  an  intention  to  restore 
it,  or  a  suit  against  another  person,  which  proceeds  upon  an  unequivocal  af- 
firmance of  the  contract,  and  seeks  relief  for  its  Enforcement. 

§  428.  Whether  a  suit  against  an  agent  for  damage*  for  deceit  is  an  qjjirmr 
ance  of  the  contract 

Whether  the  bringing  of  the  action  brought  against  Park  and  Baxter  for  de- 
ceit, to  recover  damages  for  the  alleged  frauds  committed  by  them  in  effect- 
ing the  sale,  while  they  were  acting  as  agents  of  the  vendors,  was  such  an 
affirmance  of  the  sale,  has  been  debated  with  great  earnestness  and  learning 
by  the  counsel  in  this  case. 

Authorities  almost  without  number  have  been  cited  as  bearing  upon  the  ques- 
tion, yet  no  case  has  been  referred  to  which  is  a  direct  and  decisive  authority 
upon  the  question.  Numerous  dicta  have  been  found  to  the  general  proposi- 
tion that  a  vendee  has  his  election  to  affirm  the  sale  and  recover  damag'es  for 
the  fraud,  or  to  disaffirm  it  and  recover  the  consideration.  The  case  which 
comes  nearest  to  sustaining  the  position  of  the  defendants,  that  bringing  an 
action  of  deceit  to  recover  damages  for  the  fraud  will  constitute  an  election  to 
affirm  the  sale,  is  Kimball  v.  Cunningham,  4  Mass.,  505.  This  case  contains  a 
ruling  of  Chief  Justice  Parsons  to  that  effect,  which  perhaps  can  hardly  be 
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called  a  mere  dietum,  although  the  ruling  is  made  after  disposing  of  the  case 
upon  other  grounds.     The  opinion  of  that  learned  judge  is  certainly  entitled  to 
the  greatest  consideration,  but  it  is  to  be  observed  that  the  case  does  not  dis- 
close the  precise  form  of  the  declaration  in  the  prior  action  for  deceit.     No 
doubt  a  declaration  in  an  action  for  deceit  may  be  so  framed  as  expressly  and 
unequivocally  to  affirm  the  contract  of  sale;  as,  for  instance,  if  it  sets  forth 
the  sale,  the  fraud  and  deceit,  the  use  or  retention  of  the  property,  and  claims 
damages  for  the  difference  between  its  actual  value  and  the  value  which  it  was 
represented  to  have.     The  learned  chief  justice,  in  the  case  referred  to,  based 
his  ruling  on  a  particular  suit  brought,  and  unless  it  can  be  ascertained  what 
was  its  precise  form  it  cannot  be  affirmed  with  certainty  that  the  case  holds, 
as  a  general  proposition  of  law,  that  suing  the  guilty  party  for  deceit  in  a  sale 
ipso  factor  and  in  all  cases,  is  to  b9  deemed  to  be  an  election  to  affirm  and  not 
to  disaffirm  the  contract.    It  is  impossible  to  notice  in  detail  all  the  authori- 
ties cited,  most  of  which,  inde3d,  have  no  bearing  on  this  precise  question, 
except  as  they  affirm  the  general  doctrine  to  the  effect  of  the  election  of  in- 
consistent remedies  as  constituting  an  affirmance  of  the  contract.    Nearly  ail 
the  cases  are  such  that  the  prior  suit  relied  on  as  an  election  is  an  unequivocal 
act  adopting  the  contract  and  seeking  to  recover  the  fruits  of  it,  or  a  benefit 
to  which  the  party  was  entitled  only  upon  its  being  continued  in  force;  as,  for 
instance,  suits  by  the  vendor  to  recover  the  purchase  money,  and  the  like. 
There  are,  however,  several  cases  which  appear  to  hold  that  an  action  to  re- 
cover damages  for  deceit  in  a  sale  does  not  imply  an  affirmance  of  the  con- 
tract, but  is  consistent  with  its  disaffirmance.     Hersey  v.  Benedict,  15  Hun, 
2S2;  Whitney  v.  Allaire,  1  N.  Y.,  305;  Hubbeli  v.  Meigs,  50  N.  Y.,  4S0;  Hen- 
derson v.  Bacon,  L.  R.,  5  Eq.,  219.     Upon  principle  I  can  see  no  necessary  in- 
consistency between  an  action  against  the  agents  of  the  vendor  to  recover 
damages  for  their  deceit  in  effecting  the  sale,  and  its  disaffirmance  as  against 
the  vendor  himself.     The  deceit  practiced,  resulting  in  damages,  is  a  valid 
cause  of  action  against  the  agents  to  the  full  extent  of  the  damages  suffered. 
That  damage  may  be  reduced,  indeed,  by  partial  reparation  made  by  the 
vendor  himself.     So,  too,  if  the  vendee  elects  to  keep  the  property,  and  it  has 
value  in  computing  the  amount  of  damage  recoverable  against  the  guilty 
agents,  that  value  must  be  credited;  and  if,  at  any  time  before  the  damages 
for  the  deceit  are  assessed,  there  has  been  an  election  to  affirm,  that  fact  may 
be  shown  in  reduction  of  the  damages;  but  I  can  seo  no  principle  of  law  or 
justice  that  requires  ine  to  hold  that  the  retention  of  the  property  as  against 
the  vendor  discharges  or  waives  this  valid  claim  for  damages  against  the 
agents.     On  the  contrary,  so  to  hold  would  in  man}'  cases  operate  most  inju- 
riously against  a  party  defrauded,  and  in  favor  of  the  wrong-doer,  and  such  a 
rule  would  in  many  cases  operate  practically  to  protect  him  from  all  the  con- 
sequences of  his  fraud  when  once  it  had  been  successfully  accomplished.    Take, 
for  instance,  a  case  like  the  present,  as  stated  in  the  bill, — a  purchase  of  prop- 
erty for  an  immense  price  paid,  but  of  comparatively  small,  yet  of  some  con- 
siderable value,  the  sale  being  effected  through  the  deceit  of  the  agents  of  the 
vendor.    Suppose,  also,  as  is  often  the  case,  that  it  is  impossible  to  recover  full 
compensation  or  any  considerable  part  of  the  price  from  the  vendor  himself. 
Would  there  be  any  justice  or  reason  in  making  the  retention  of  the  sligHt 
benefit  which  the  vendee  has  received  from  the  vendor,  to  the  exclusion  of 
some  other  remedies,  a  condition  for  his  recovering  the  damages  which  he  has 
actually  suffered  against  parties  by  whose  fraud  that  damage  was  offected, 
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against  whom  alone  he  may  have  any  fair  expectation  of  full  reparation,  or 
in  releasing  such  parties  from  their  liability  to  make  good  the  loss  on  account 
of  any  dealing  with  their  principal  short  of  full  reparation  for  the  injury? 

'    §  424.  an  action  for  deceit  against  an  agent  is  not  inconsistent  with  a 

disaffirmance  of  the  contract. 

I  have  therefore  come  to  the  conclusion  that  an  action  for  deceit  against 
the  agent  is  not  inconsistent  with  the  disaffirmance  of  the  sale.  It  is  consist- 
ent either  with  its  affirmance  or  its  disaffirmance.  The  complaint  against  the 
agent  may  be  framed  so  as  to  be  an  affirmance  or  a  disaffirmance  by  contain- 
ing a  deliberate  adoption  of  the  sale  as  valid  and  in  force,  or  a  deliberate  re- 
jection of  it  as  void.  There  is  nothing  in  the  form  of  the  complaint  in  the 
former  suit  here  relied  upon  which  amounted  to  an  adoption  or  a  disaffirmance 
of  this  contract  of  sale.  It  did  not  unequivocally  show  an  election  to  affirm 
or  disaffirm.  It  left  the  plaintiff  free,  consistently  with  all  the  averments  of 
fact  contained  in  the  complaint,  to  insist  that  the  same  facts  therein  set  forth 
as  to  the  ground  of  damages  for  fraud  also  entitled  the  plaintiff  to  restore  the 
property  to  the  vendee,  and  demand  any  further  reparation  for  the  wrong 
against  the  vendor.  It  does  not  ask  to  have  the  value  of  the  property  re- 
tained set  off  against  the  price  paid,  in  measuring  the  damages.  On  the  con- 
trary, it  claims  as  damages  for  the  fraud  an  amount  equal  to  the  whole  price 
paid.  The  complaint  contains  an  ad  damnum  of  $5,000,000  —  the  same  amount 
as  the  purchase  price  of  the  property, —  but  this  is  demanded,  not  as  the  price, 
but  as  damages  for  the  deceit.  The  complaint,  indeed,  states  that  the  plaint- 
iff was,  by  the  deceit  charged,  induced  "  to  purchase  "  and  did  "  purchase  "  the 
property ;  but  this  averment  must  not  be  understood  as  an  election  to  consider 
the  purchase  as  one  not  voidable.  It  was  properly  averred  to  be  a  purchase 
for  the  purpose  of  that  action,  though  voidable.  The  terms  used  are  to  be 
construed  merely  as  descriptive  of  the  transaction,  and  the  plaintiff  was  not 
called  upon  then  and  there  to  declare  his  intention  to  avoid  or  to  affirm  it. 
The  commencement  of  that  action  must,  therefore,  be  held  not  to  preclude  the 
complainant  from  its  remedy  by  rescission,  if  it  has  such  remedy,  on  other 
grounds.  Nor  has  the  judgment  for  the  defendants  in  that  action  any  such 
effect.  Even  a  judgment  against  the  defendants  would  not  so  operate  unless 
it  were  satisfied  for  the  reason  above  stated. 

§  425.  Effect,  as  indicating  an  election  to  affirm  a  contract,  of  bringing  a  suit 
charging  the  other  party  with  a  breach  of  it. 

The  other  suit  set  forth  in  this  plea  as  an  act  electing  to  affirm  the  sale  is  an 
action  brought  by  this  complainant  against  the  defendant  Park  to  recover 
damages  for  the  non-delivery  of  ore  agreed  to  be  delivered  in  the  contract  of 
sale  which  was  executed  by  Park  on  his  own  behalf,  as  well  as  on  behalf  of 
the  vendors,  his  principals  in  thfe  transaction.  The  complaint  alleges  the  mak- 
ing of  the  executory  contract  of  sale;  that  by  said  agreement  Park  agreed  to 
sell  to  the  plaintiff,  this  complainant,  the  ore  in  question;  that  said  contract 
was  afterwards  performed  in  all  respects  on  the  part  of  the  plaintiff,  but  that 
it  had  not  been  performed  on  the  part  of  defendant  Park,  or  by  the  Emma 
Silver  Mining  Company  of  New  York,  the  vendor,  in  certain  respects,  includ- 
ing this:  that  the  defendant  Park,  though  often  requested,  has  not, delivered 
<r  caused  to  be  delivered  to  the  plaintiff,  or  accounted  to  the  plaintiff,  for  a 
certain  specified  part  of  the  ore  so  agreed  to  be  delivered,  whereby  the  plaint- 
iff is  alleged  to  have  suffered  damages  to  the  amount  of  $350,000.  This  was, 
in  effect,  unlike  the  action  for  deceit,  an  action  brought  to  enforce  the  contract 
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of  sale.  The  claim  made  for  damages  on  account  of  the  partial  non-delivery 
is  wholly  inconsistent  with  the  claim  now  made,  that  the  sale  was  void,  and  with 
a  purpose  to  rescind  and  set  it  aside.  Upon  the  authorities  and  within  the 
principle  hereinbefore  laid  down,  the  bringing  of  such  an  action  deliberately 
and  with  full  knowledge  of  the  facts  is  an  election  to  affirm  the  contract. 
Clough  v.  Railwaj',  L.  R,  7  Ex.,  36;  Conanhan  v.  Thompson,  111  Mass.,  270, 
and  other  cases  cited.  In  fact,  it  was  a  suit  to  recover  the  fruits  of  the  con- 
tract, to  which  the  plaintiff  could  be  entitled  only  on  the  theory  that  the  sale 
was  valid  and  to  continue  in  force.  If  such  an  action  is  brought  by  mistake, 
through  inadvertence  or  misunderstanding  of  counsel,  it  may  not  have  the 
effect  of  an  estoppel;  but  the  presumption  certainly  is  that  so  solemn  and 
deliberate  an  act,  done  in  plaintiff's  behalf  by  attorneys  of  the  court,  is  done 
advisedly  and  by  the  plaintiff's  authority ;  and  if  there  is  any  circumstance 
depriving  the  act  of  this  character,  such  circumstance,  in  excuse  or  avoidance 
of  the  act,  must  be  alleged  by  the  complainant.  It  is  insisted,  however,  by 
the  complainant,  that  it  does  not  sufficiently  appear  on  this  plea  that  the  act 
so  relied  on  as  an  election  to  affirm  was  done  with  a  full  knowledge  of  the 
facts  now  alleged  in  the  impeachment  of  the  contract.  I  think  that  it  does 
not  sufficiently  appear  on  the  plea  and  the  records,  which,  upon  complainant's 
motion,  have  been  made  part  of  the  plea,  that  this  second  action  was  com- 
menced with  a  full  knowledge  of  all  these  facts.  The  plea  alleges  that  this 
second  suit  was  commenced  long  after  the  complainant,  in  his  bill,  claims  to 
have  become  fully  cognizant  of  all  said  facts.  I  have  looked  into  the  bill  in 
vain  to  find  any  statement  whatever  therein  as  to  the  time  when  the  facts 
alleged  therein  in  impeachment  of  the  sale,  and  therein  alleged  to  have  been 
concealed,  were  discovered  by  or  became  first  known  to  the  complainant.  Th^ 
complainant  does  not  claim  in  the  bill  to  have  so  become  cognizant  of  these 
facts  at  any  time  prior  to  verifying  the  bill  itself.  This  allegation  of  the  plea, 
therefore,  cannot  be  taken  to  be  an  averment  of  such  knowledge  at  the  time 
of  the  commencement  or  during  tho  pendency  of  that  suit.  Nor  is  this  defect 
of  averment  on  this  material  point  aided  by  the  other  parts  of  the  plea,  or  by 
the  records  which  are  produced  as  part  thereof.  It  is  true  that  it  appears  by 
these  papers  that  the  complaint  in  the  action  for  deceit  was  verified  and  served 
before  this  second  suit  was  commenced ;  and  it  is  also  true  that,  as  to  the 
greater  part  of  the  alleged  fraudulent  acts  set  forth  in  the  bill,  they  are  also 
set  forth  with  little  difference  of  detail  in  that  complaint. 

But  other  facts  stated  in  the  bill  —  those,  for  instance,  relating  to  the  giving 
of  qualification  shares  to  all  but  one  of  the  directors,  other  than  Park  and 
Baxter,  and  the  secret  agreement  with  the  American  minister  under  which  he 
also  became  a  director  —  are  not  stated  in  the  complaint  nor  alluded  to,  unless 
it  be  in  the  general  statement  near  the  close  of  the  complaint  that  the  defend* 
ants  did  "  by  the  like  devices,"  that  is,  among  other  things,  "  by  the  payment 
of  large  sums  of  money  and  other  valuable  considerations,"  etc.,  ''and  by 
bribery  in  various  forms,  the  particul%rs  whereof  are  unknown  to  the  plaintiff," 
44  induce  various  persons  to  become  directors  and  trustees  of  the  plaintiff  com- 
pany." Giving  full  effect  to  this  as  an  admission  of  what  the  complainant 
knew  at  a  time  prior  to  the  commencement  of  this  second  suit,  I  do  not  think 
it  comes  up  to  that  full  knowledge  of  the  material  facts  which  is  necessary  to 
make  the  commencement  of  that  suit  an  act  of  election,  precluding  the  plaint- 
iff from  proceeding  for  a  rescission  on  those  facts.  The  complaint  shows  a 
rerv  imperfect  knowledge  of  these  facts  as  alleged  in  the  bill ;  indeed,  it  does 
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not  certainly  show  any  accurate  knowledge  or  information  as  to  the  dealing 
with  any  of  the  several  directors,  as  detailed  in  the  bill.  In  this  view  of  the 
case  it  is  unnecessary  to  consider  the  point  raised  by  the  complainant,  that  this 
plea  is  too  broad,  on  the  ground  that  the  part  of  the  bill  to  which  this  plea  is 
pleaded  states  a  case,  and  justifies  relief  against  Park  and  Baxter,  beyond  the 
rescission  of  the  contract  and  the  relief  consequent  thereon;  that  it  is,  in  fact, 
a  bill  against  them  also  for  the  recovery  of  profits  made  by  them  while  acting 
in  a  fiduciary  relation  to  the  complainant,  independently  of  the  case  for  rescis- 
sion. The  plea  must  be  overruled  for  want  of  the  necessary  averment  that  at 
the  time  of  the  commencement  or  during  the  prosecution  of  the  second  action 
the  complainant  was  cognizant  of  the  facts  alleged  in  thd  bill  for  avoiding  the 
contract. 

The  three  pleas  in  bar  of  the  defendants  Park  and  Baxter,  the  plea  in  bar  "of 
the  defendant  the  Emma  Silver  Mining  Company  of  New  York,  and  the  joint 
plea  in  bar  of  all  the  defendants,  overruled.  The  first  plea  in  bar  of  defendant 
Park  overruled ;  the  second  and  third  sustained. 

§  428.  Jurisdiction. —  Fraud  is  cognizable  in  a  court  of  law  as  well  as  in  a  court  of  equity. 
Swayze  t\  Burke,*  12  Pet,  11. 

§  427.  A  court  of  law  has  concurrent  jurisdiction  with  a  court  of  equity  in  some  cases  of 
fraud,  though  the  action  be  one  of  ejectment.    Seabury  v.  Field,*  1  McAl.,  60. 

§  428.  Courts  of  equity  and  common  law  have  concurrent  jurisdiction  to  suppress  and  re- 
lieve against  fraud.    Rhoadea  v.  Selin.  4  Wash.,  715. 

§  421).  Courts  of  equity  possess  a  general  concurrent  jurisdiction  with  courts  of  law  in  cases 
of  fraud  cognizable  in  the  latter.    Cady  v.  Whaling,  7  Biss.,  480. 

§  4 ,0.  A  state  court  of  equity  may  set  aside  a  patent  to  lands  obtained  by  fraud  and  impo- 
sition upon  the  officers,  at  the  suit  of  the  party  entitled  to  a  patent.  Garland  v.  Wynn,  20 
How.,  6. 

§  4.t  1.  Courts  of  equity  have  jurisdiction  of  fraud,  misrepresentation  and  fraudulent  sup- 
pression of  material  facts  in  matters  of  contract.  But  where  the  cause  of  action  is  purely 
legal,  and  it  does  not  appear  that  the  defense  at  law  may  not  be  as  perfect  and  complete  as  in 
equity,  a  suit  in  equity  will  not  be  sustained.    Gindrat  v.  Dane,  4  Cliff.,  260. 

§  4:12.  Although  courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law  in  cases  of 
fraud,  yet  the  court  which  first  has  possession  of  the  subject  must  decide  it;  and  when  de- 
cided at  law  it  cannot  afterwards  be  brought  before  a  court  of  equity  without  the  addition  of 
some  purely  equitable  circumstance.    Smith  v.  Mclver,  9  Wheat.,  582. 

§  433.  A  court  of  equity  has  jurisdiction  to  relieve  in  cases  of  fraud  in  the  settlement  of 
probate  accounts.    Gould  v.  Gould,  8  Story,  516. 

§  434.  In  a  case  of  asserted  fraud,  a  court  of  equity  has  jurisdiction,  wherever  the  person 
be  found,  although  the  lands  affected  by  the  decree  are  not  within  the  jurisdiction  of  the  court. 
Briggs  v.  French,  1  Sumn.,  504. 

§  *35.  Equity  has  concurrent  jurisdiction  with  courts  of  law  in  cases  of  fraud.  Especially 
has  equity  jurisdiction  in  such  cases  where  the  bill  goes  for  discovery  and  other  equitable  re- 
lief which  cannot  be  obtained  at  law ;  as  where  the  plaintiff  is  in  possession  and  cannot  sue  at 
law,  and  seeks  to  remove  out  of  his  way  a  title  fraudulent  in  its  nature,  and  a  release  from 
the  fraudulent  party.    Ibid, 

§  436.  To  relieve  against  fraud  and  to  set  aside  and  cancel  fraudulent  conveyances  are 
among  the  ordinary  duties  of  courts  of  chancery.  Courts  of  law,  however,  have  concurrent 
jurisdiction  of  questions  of  fraud,  when  properly  raised ;  and,  although  they  cannot  cancel  or 
set  aside  fraudulent  instruments  of  writing,  yet  when  tbey  are  produced  in  evidence  by  a  party 
claiming  any  right  under  them,  their  fraudulent  character  may,  under  proper  circumstances, 
be  shown,  and  their  validity  in  the  particular  case  contested.  But  when  the  question  of  fraud 
is  determined  in  a  court  of  one  class  it  cannot  be  re-examined  in  a  court  of  the  other  class.* 
Miles  v.  Caldwell,  2  Wall.,  85. 

§  437.  Constructive  fraud  is  per  se  sufficient  to  support  the  jurisdiction  of  a  court  of  equity, 
where  the  bill  in  which  it  is  charged  is  nothing  more  than  an  action  for  money  had  and  re- 
ceived.   Harmanson  v.  Bain,  1  Hughes,  188. 

§  438.  If  defendants  to  a  bill  for  partition  file  a  cross  bill  alleging  that  the  complainants' 
title  was  procured  by  fraud,  and  the  complainants  answer,  denying  the  fraud,  and  evidence  is 
taken  on  the  issue,  the  court  will  take  jurisdiction  of  the  question.    It  seems  that  it  is  then  too 
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late  to  object  to  the  jurisdiction  of  the  court  to  examine  the  question  of  fraud.  Yint  t>.  King,* 
2  Am.  L.  Reg.,  712. 

§  430.  Fraud  in  a  sale  and  other  proceedings  under  a  judgment  is  a  subject  of  equity  juris- 
diction.   Surget  v.  Byers,*  Hemp.,  715. 

§  440.  Equity  has  jurisdiction  of  fraud,  misrepresentation  and  concealment,  and  it  does  not 
depend  on  discovery.  And  where  an  agreement  complained  of  is  perpetual  in  its  nature,  and 
the  only  effectual  relief  against  it,  where  the  keeping  of  It  on  foot  is  a  fraud  against  the 
parties,  is  the  annulment  of  it,  equity  alone  has  jurisdiction,  since  a  court  of  law  can  give  no 
adequate  relief.  Thus  where  one  filed  a  bill  against  a  corporation  and  one  Jones  for  an  injunc- 
tion to  restrain  Jones  from  demanding  against  the  corporation  the  purchase  money  of  a  cer- 
tain tract  of  land,  alleging:  that  he  (the  complainant)  was  induced  to  purchase  a  large  amount 
of  stock  in  said  corporation  by  the  false  and  fraudulent  representation  of  Jones  that  the  land 
belonged  to  the  corporation  and  that  he  had  no  claim  upon  it,  whereas  Jones  had  a  secret 
agreement  with  the  corporation  by  which  he  claimed  a  large  amount  as  due  him  for  rents  and 
purchase  money  of  said  land,  and  threatened  to  bring  an  action  therefor,  it  was  decided  that 
equity  had  jurisdiction;  and  these  allegations  having  been  proved,  the  court  granted  the 
injunction,  directed  Jones  to  execute  a  release,  and  declared  the  agreement  between  him  and 
the  company  void.    Jones  v.  Bolles,*  0  Wall.,  864. 

§  441.  At  law  and  in  equity. —  Equity  will  give  relief  against  presumptive  frauds,  and 
therein  will  go  farther  than  courts  of  law,  where  fraud  must  be  proved  and  not  presumed.  The 
dictum  of  some  judges  that  a  deed  cannot  be  fraudulent,  unless  fraudulent  both  in  law  and 
equity,  is  not  correct.  There  are  many  cases  in  which  fraud  will  affect  instruments  concern- 
ing lands  in  equity,  of  which  the  law  could  not  take  notice.    Burt  v.  Keyes,  1  Flip.,  01. 

§  442.  Frauds  cognizable  in  a  court  of  law  will  not  be  re-examined  in  equity  after  adjudica- 
tion at  law.     Blanchard  v.  Brown,  3  Wall.,  245. 

g  448.  Fraud  in  the  execution  of  a  sealed  instrument  can  be  shown  in  an  action  thereon  at 
law.  But  fraud  in  the  inducement  cannot  be  shown  in  such  an  action.  Hartshorn  v.  Day, 
1»  How.,  211. 

§  444.  If  there  be  one  ground  upon  which  a  court  of  equity  affords  relief  with  more  un- 
varying uniformity  than  on  any  other,  it  is  an  allegation  of  fraud,  whether  proved  or  admitted. 
Atkras  v.  Dick,  14  Pet.,  114. 

£415.  Rescission  —  Discovery  of  fraud  —  Delay.— One  who  claims  to  have  been  drawn 
into  a  fraudulent  purchase  must  exercise  care  and  diligence  to  discover  the  fraud,  and  must  be 
prompt  in  repudiating  his  contract  on  the  ground  of  such  fraud.  Upton  v.  Tribilcock,  1 
Otto,  45. 

§  #40.  Where  a  representation  is  such  a  fraud  as  to  avoid  a  contract,  whether  the  defendant 
in  an  action  thereon  has  discharged  his  duty  in  discovering  the  fraud,  and  repudiating  the  con- 
tract on  account  of  that  fraud,  and  not  on  the  ground  of  another  fraud  not  in  issue,  is  a  ques- 
tion which  should  be  submitted  to  the  jury.    Ibid. 

§  447.  A  party  to  a  contract  must  be  prompt  in  communicating  fraud  when  discovered,  and 
must  also  be  consistent  in  his  notice  to  the  opposite  party  of  the  use  he  proposes  to  make  of 
the  discovery.    Boyce  t>.  Grundy,  3  Pet,  210  (S§  803-8). 

§  448.  A  court  of  equity  will  never  entertain  a  bill  for  relief  in  cases  of  alleged  fraud,  if 
the  plaintiff  has  been  guilty  of  gross  laches  or  unreasonable  delay.  And  where  relief  is 
sought  against  an  alleged  fraud  in  the  settlement  of  a  probate  account,  and  the  suit  is  not  in- 
stituted until  nineteen  years  after  the  transaction,  and  after  most  of  the  parties  interested  are 
dead,  the  court  will  require  the  most  full  and  satisfactory  proofs.  Gould  v.  Gould,  3  Story, 
516. 

§  449.  Where  fraud  is  imputed  and  proved,  length  of  time  ought  not  to  be  admitted  to 
repel  relief.  On  the  contrary,  it  would  seem  that  the  length  of  time  during  which  the  fraud 
has  been  successfully  concealed  and  practiced  is  rather  an  aggravation  of  the  offense,  and 
calls  more  loudly  upon  a  court  of  equity  to  grant  relief.  But  length  of  time,  as  it  necessarily 
obscures  all  human  evidence,  operates,  by  way  of  presumption,  in  favor  of  innocence  and 
against  the  imputation  of  fraud.    Prevost  v.  Gratz,  6  Wheat.,  481. 

§  450.  Delay  is  no  bar  to  the  rescission  of  a  contract  on  the  ground  of  fraud,  where  it  is  sat- 
isfactorily explained.     Warner  v.  Daniels,  1  Woodb.  &  M.,  90  (£§  277-86). 

§461.  In  cases  of  concealed  fraud  the  rule  is  that  what  amounts  to  laches  or  undue  delay 
in  bringing  suit  after  discovery  of  the  fraud  depends  on  the  facts  of  each  particular  case. 
Forbes  v.  Overby,  4  Hughes,  441. 

§  4©2.  Inexcusable  delay  in  rescinding  a  contract  induced  by  fraud  will  amount  to  a  ratifica- 
tion. Six  months  after  discovery  of  the  fraud  was  held  in  this  case  to  be  a  sufficient  delay  to 
operate  as  a  ratification.    Cummins  v.  Lods,  1  McG,  338. 

§  453.  An  allegation  in  a  bill  to  set  aside  an  alleged  fraudulent  contract,  that  the  fraudulent 
acts  were  not  discovered  "  until  within  a  few  weeks  last  past,"  or  that  the  complainant  had 
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no  knowledge  of  the  fraud  "until  within  a  few  days  last  past,"  or  that  the  discovery  was  made 
"  within  the  three  months  last  past,"  does  not  upon  its  face  show  that  the  complainant  has 
been  guilty  of  laches.    Northern  Pacific  R.  Co.  v.  Kindred,  8  McC,  627. 

g  454.  On  a  bill  to  set  aside  an  alleged  fraudulent  contract  entered  into  by  complainant  in 
ignorance  of  the  fraud,  it  is  a  good  defense  to  show  that  the  complainant,  after  knowledge  of 
the  fraud,  acquiesced  in  the  contract,  or  that  he  failed,  upon  being  advised  of  the  facts  consti- 
tuting the  fraud,  to  repudiate  them.    Ibid. 

£  455.  When  fraud  is  alleged  as  a  ground  to  set  aside  a  title,  the  statute  of  limitations  does 
not  begin  to  run  until  the  fraud  is  discovered.  But  the  bill  must  be  specific  in  stating  the  cir- 
cumstances which  constitute  the  fraud,  and  also  the  time  it  was  discovered.  Moore  v.  Greene, 
19  How.,  69. 

§  450.  Equity  will  not  presume  a  ratification  of  a  fraudulent  contract  by  the  injured  party, 
if  he  files  his  bill  to  set  it  aside  with  reasonable  promptness.  Northern  Pacific  R.  Co.  v.  Kin- 
dred, 3  McC.,  637. 

§  457.  No  particular  form  of  rescinding  a  fraudulent  contract  is  required.  It  need  not  be  in 
writing.  It  is  enough  if,  from  the  time  of  discovering  the  fraud,  the  injured  party  abstains 
from  any  acts  recognizing  the  fraudulent  contract,  and  within  a  reasonable  time  brings  suit 
or  institutes  some  other  measures  to  set  it  aside.    Ibid. 

%  458.  An  averment  of  fraud  and  its  concealment,  in  order  to  avoid  the  statute  of  limitations, 
must  set  forth  distinctly  the  particular  acts  of  fraud  and  concealment,  and  the  time  when  the 
fraud  was  discovered,  so  that  the  court  may  see  whether,  by  the  exercise  of  ordinary  diligence, 
the  discovery  might  not  have  been  made  before.    Beaubien  v.  Beaubien,  23  How.,  190. 

§  45$).  If  a  bill  for  relief  on  the  ground  of  fraud  is  filed  after  the  time  limited  by  law  or  the 
principles  of  equity  for  filing  such  bills,  it  must  be  alleged  that  the  fraud  was  not  discovered 
until  within  that  period.    Northern  Pacific  R.  Co.  v.  Kindred,  8  McC.,  627. 

§  460.  If  a  suit  to  set  aside  judicial  proceedings,  upon  the  ground  of  fraud,  is  brought  five 
years  after  the  proceedings  were  completed,  a  sufficient  cause  for  the  delay  must  be  set  out.  If 
the  plaintiff  relies  on  ignorance  of  the  fraud,  he  should  allege  the  time  of  the  discovery  of  the 
fraud.    Harwood  v.  Railroad  Company,  17  Wall.,  78. 

§  461.  If,  in  making  a  contract,  one  of  the  parties  has  been  overreached,  and  that  in  some 
material  degree,  by  impositions  or  concealments  or  misrepresentations  practiced  by  the  other, 
on  which  he  properly  relied,  he  is  entitled  to  relief  in  equity.  And  nothing  should  prevent  this 
but  great  and  unexplained  delay  in  seeking  it,  or  an  adequate  and  ample  remedy  at  law,  or  a 
condition  of  the  property  in  controversy  which  renders  it  impracticable  for  the  court  on  any 
sound  principle  to  grant  redress.    Warner  v.  Daniels,  1  Woodb.  &  M.,  90  (§§  277-86). 

§  462.  It  is  no  bar  to  recovery  that  a  suit  for  the  rescission  of  a  sale  of  lands  was  insti- 
tuted two  years  after  the  purchase  and  a  little  more  than  one- year  after  the  discovery  of  the 
fraud.     Smith  v.  Babcock,  2  Woodb.  &  M.,  246  (g§  809-17). 

§  463.  On  a  bill  brought  in  1841  by  a  purchaser  of  land  to  set  aside  for  false  and  fraudulent 
misrepresentation  a  sale  made  in  1835,  it  was  held  that,  as  the  fraud  was  not  discovered  by 
the  purchaser  until  a  short  time  before  bringing  the  suit,  lapse  of  time  was  not  a  bar.  Doggett 
v.  Emerson,  3  Story,  700  (Jig  293-97). 

§  464.  In  1867  a  firm,  being  indebted  to  C,  transferred  to  him,  by  way  of  compromise,  in  set- 
tlement of  the  debt,  certain  notes  made  by  one  P.,  and  secured  by  a  provision  in  a  marriage 
settlement  made  between  him  and  his  wife  before  their  marriage.  The  compromise  was  ef- 
fected through  a  mutual  friend  of  both  parties,  the  lawyer  who  drew  the  marriage  settlement, 
and  who  assured  them  that  it  was  valid.  At  the  time  of  this  transaction  a  suit  was  pending 
in  which  the  creditors  of  P.  were  seeking  to  set  aside  the  marriage  settlement  as  fraudulent. 
A  decree  was  rendered  in  1874  sustaining  the  marriage  settlement,  from  which  an  appeal  was 
taken  to  the  supreme  court  of  the  state.  In  1878  the  assignee  in  bankruptcy  of  P.  procured  a 
decree  of  the  bankruptcy  court  declaring  the  marriage  settlement  fraudulent  and  void,  and  an 
appeal  from  the  decree  was  taken  to  the  supreme  court  of  the  United  States.  In  1879,  while 
both  of  these  appeals  were  pending,  C.  brought  suit  to  set  aside  the  compromise  on  grounds  of 
fraud,  mistake,  and  want  of  consideration.  Held,  that  by  a  delay  of  twelve  years  the  plaint- 
iff had  lost  his  right  to  the  relief  sought,  and  that  his  delay  was  not  excused  by  the  fact  that 
he  did  not  discover  the  fraud  until  1870,  nor  by  the  fact  that  the  question  of  the  validity  of 
the  marriage  settlement  was  pending  and  undecided  in  the  courts  during  the  whole  period. 
Chapman  v.  Wilson,  5  Fed.  R.f  805  (§§  207-10). 

§  465.  A  deed  or  a  judgment  or  decree  of  twenty  years'  standing  may  be  set  aside  for  fraud, 
but  it  must  be  clearly  alleged  and  proved.    Lenox  v.  Notrebe,  Hemp.,  251. 

§  466.  The  effect  of  fraud  practiced  to  induce  a  contract  to  subscribe  to  stock  or  purchase 
shares  of  stock  in  a  corporation  is,  as  respects  the  company  and  the  person  deceived,  the  same 
as  in  other  contracts,  with  the  modification  that  the  purchaser  must  take  prompt  measures,  on 
discovering  the  fraud,  to  repudiate  or  rescind  the  contract.    The  reason  for  his  acting  promptly 
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is  that  his  remaining  in  the  company  may  mislead  others  into  becoming  members  on  the  credit 
of  his  name,  when  they  otherwise  would  not  do  so;  and  also  because  it  may  induce  others  to 
deal  with  it  and  give  it  credit  for  the  same  reason.     Upton  v.  Englehart,  8  Dill.,  496. 

§  467.  Kan  auctioneer,  by  pretending  to  have  received  bids  which  were  not  made,  advances 
the  price  of  the  property  beyond  what  it  would  have  been,  the  vendors,  though  ignorant  of  the 
fraud,  must  either  restore  what  has  been  obtained  by  the  fraud,  that  is,  all  received  beyond 
the  amount  of  the  last  real  bid,  or  restore  all  and  have  the  property  back.  Veazie  v.  Willianr.8. 
8  How.,  184. 

§  468.  If  a  purchaser  wishes  to  disaffirm  the  sale  on  the  ground  of  fraud,  he  must  return  the 
property  to  the  vendor,  or  offer  to  return  it.  If  this  is  not  done,  and  the  vendor  sues  for  the 
price,  he  can  recover  only  the  actual  value  of  the  property  if  fraud  exists.  Henckley  v.  Hen- 
drickson,  5  McL.,  170.  l 

§  4tf9.  It  is  no  bar  to  a  suit  to  rescind  a  sale  and  recover  the  consideration  paid,  on  the 
ground  of  fraud,  that  the  purchaser  has  another  remedy  on  the  guaranties  of  the  seller. 
Smith  17.  Babcock,  2  Woodb.  &  M.,  246  (§§  809-17). 

§  470.  Pleas  in  bankruptcy  will  not  be  sustained  against  a  claim  in  equity  to  rescind  a  con- 
tract for  the  purchase  of  land  on  the  ground  of  fraud.    Ibid, 

§471.  Province  Of  jury.— When  matters  alleged  to  be  fraudulent  are  investigated  in  a 
court  of  law,  it  is  the  province  of  the  jury  to  find  the  facts  and  determine  their  character. 
Seabury  v.  Field,*  1  McAl.,  00. 

§  475?.  Damages  on  rescission. — In  rescinding  a  contract  for  fraud,  a  court  of  equity  will 
go  as  far  as  it  can  in  specie  and  give  damages  for  the  residue.  Warner  v.  Daniels,  1  Woodb. 
&M.t  90  G&  277-86). 

$473.  If  the  condition  of  the  property  in  controversy  is  such  that  a  contract  obtained  by 
fraud  cannot  be  rescinded,  damages  should  be  given  instead.  If  damages  alone  are  sought, 
and  alone  can  be  given,  and  the  fraud  related  to  pensonal  property,  the  relief  is  usually  at  law. 
But  in  cases  of  fraud  in  the  sale  of  real  estate,  when  a  court  of  equity  can  Bet  aside  the  sale, 
and  a  court  of  law  cannot,  the  jurisdiction  of  equity  is  clear.  Equity  also  has  jurisdiction 
where  discovery  is  sought,  and  where  this  has  been  obtained  will  proceed  to  give  damages  if 
it  is  necessary  in  order  to  make  the  relief  perfect.    Ibid. 

g  474.  Am  on  nt  of  recovery. —  This  was  an  action  for  fraud  and  deceit  on  the  part  of  the 
defendant  in  selling  to  the  plaintiff  a  vessel  as  a  British  vessel  when  she  was  not  a  British  ves- 
sel, and  had  not  a  British  register.  It  was  held  that  the  plaintiff  ought  to  recover  to  the  ex- 
tent of  the  actual  injury  sustained  by  him,  that  is,  the  difference  between  the  value  of  the 
vessel,  if  her  real  character  had  been  known,  and  the  price  at  which  she  was  bought  under 
the  faith  of  her  being  a  vessel  entitled  bona  fide  to  the  privileges  and  benefits  of  such  a  British 
character,  and  in  addition  such  repairs  as  he  had  made  upon  the  faith  of  the  representation 
as  were  not  compensated  by  subsequent  earnings  of  the  ship  or  otherwise.  Sherwood  v. 
Sutton* 6  Mason,  1. 

§47-1.  He  funding  purchase  monej.— Where  a 'contract  for  the  sale  of  lands  is  made 
through  an  agent  of  the  seller,  the  price  being  $6.50  per  acre,  $1.50  per  acre  of  which  is  re- 
tained by  the  agent  for  his  services,  and  the  contract  for  the  whole  $6.50  is  set  aside  as  con- 
taminated with  fraud,  the  seller  must  refund  the  whole  amount  paid  by  the  purchaser  on  the 
contract,  and  not  merely  what  he  has  received  after  deducting  the  amount  retained  by  the 
agent  Especially  is  this  so  where  the  agent  pays  over  the  whole  amount  to  the  seller,  and 
takes  a  conveyance  of  a  part  of  the  township  to  which  the  lands  belong  in  lieu  of  the  $1.50 
per  acre.    Doggett  v.  Emerson,*  1  Woodb.  &  M.,  195. 

§  476.  Allowance  of  interest. —  It  seems  that,  in  an  action  for  obtaining  goods  from  the 
plaintiff  by  false  and  fraudulent  representations,  the  court  should  not  direct  the  jury  to  add 
interest  to  the  value  of  the  goods,  interest  not  being  allowable  as  a  matter  of  law,  but  its  al- 
lowance being  in  the  discretion  of  the  jury.    Lincoln  v.  Clafiin,  7  Wall.,  132  (§§  287-02). 

§  477.  Where  a  contract  for  the  sale  of  land  is  rescinded  at  the  instance  of  the  purchaser  on 
the  ground  of  fraud  practiced  by  the  seller,  interest  is  to  be  allowed  on  the  sum  paid  from  the 
time  of  payment  till  the  judgment ;  and  the  party  occupying  the  land  is  to  be  charged  with 
rents  and  profits  during  possession,  deducting  taxes  and  improvements.  But  where  only  a 
part  of  the  consideration  was  to  be  paid  at  the  time,  and  the  rest  on  credit,  the  interest  should 
be  computed  according  to  the  truth  of  the  transaction,  and  should  be  cast  on  the  different 
aiuns  from  the  times  actually  paid,  whether  principal  or  interest,  until  the  time  of  final 
judgment.    Doggett  v.  Emerson,*  1  Woodb.  &  M.,  195. 

§  4  78.  Form  of  action. — Where  one  in  possession  of  a  sealed  instrument,  which  recited  that  he 
had  a  claim  against  a  bank,  fraudulently  procured  another  to  take  an  assignment  of  it,  when 
he  had  no  such  claim,  and  the  latter  paid  money  for  it,  taking  an  assignment  under  seal  upon 
the  back  of  the  instrument,  it  was  held  that  the  assignee,  being  thus  defrauded,  might  recover 
of  his  assignor  the  money  paid  by  him,  in  an  action  of  assumpsit  containing  common  counts. 
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and  special  counts  setting  out  the  instrument  as  inducement  and  averring  the  falsity  of  the  re- 
citals, and  that  the  actio  a  nee  A  not  be  brought  upon  the  written  assignment.     Burton  u. 
,  Driggs,  20  Wall.,  125. 

g  479,  Pleartiiig.— A  court  will  not  compel  a  complainant  who  is  ignorant  of  the  particu- 
lars of  a  fraud  to  set  them  out  in  a  bill  in  which  he  is  calling  for  a  disclosure  of  them.  Forbes 
v.  Overby,  4  Hughes,  441. 

§  480,  Affirmative  relief  cannot  be  given  in  equity  upon  the  ground  of  fraud  unless  it  be 
made  a  distinct  allegation  in  the  bill,  so  that  it  may  be  put  in  issue.    Voorhees  v.  Bonesteel, 

16  Wail.,  16. 

§  481.  A  party  cannot  avail  himself  of  a  fraud  not  charged  on  the  record  and  brought  out  for 
the  first  time  by  the  voluntary  statements  of  a  witness  in  answer  to  no  question,  and  resting 
at  last  upon  mere  hearsay.    Very  v.  Levy,  13  How.,  345. 

§  4b2.  General  allegations  of  fraud  which  aver  a  concealment  by  the  respondent,  and  thus 
show  upon  their  face  a  reason  for  not  being  more  specific,  are  not  demurrable.  Northern  Pacific 
R.  Co.  v.  Kindred,  3  McC.,  627. 

§  483.  A  general  averment  of  fraud,  without  stating  the  facts  of  which  it  is  constituted,  is  no 
foundation  for  an  equity.    Bank  v.  Cooper,  20  Wall.,  171. 

§  481.  A  bill  in  equity  to  set  aside  a  patent  of  the  United  States  on  the  ground  of  fraud  or 
mistake  should  set  out  the  particulars  of  the  fraud  or  the  manner  in  which  the  mistake 
occurred.    United  States  v.  Atherton,*  12  Otto,  372. 

'  §  485.  Failure  to  set  up  fraud  in  former  Bait.— A  complainant  seeking  in  equity  to  set 
aside  a  contract  for  the  sale  of  lands  upon  the  ground  of  fraudulent  misrepresentations  is  not 
prevented  from  obtaining  relief  on  account  of  his  failure  to  set  up  the  fraud  in  defense  to  a 
suit  for  the  purchase  money.     Boyce  v.  Grundy,  8  Pet.,  210  (£§  803-8). 

g  486.  A  bill  of  review  may  be  conjoined  with  a  bill  for  relief  against  a  fraudulent  decree. 
Campbell  v.  Railroad  Company,  1  Woods,  368. 

§  487.  A  bill  of  review  cannot  be  sustained  on  the  ground  of  fraud  in  procuring  the  original 
decree,  where  the  fraud  is  denied  in  the  answer  and  not  sufficiently  proved.  McMicken  v. 
Perin,  22  How.,  282. 

§  488.  If  a  party  desires  to  set  aside  a  decree  because  it  was  obtained  by  fraud,  his  remedy  is 
by  bill  of  review.    Terry  v.  Commercial  Bank  of  Alabama,  2  Otto,  454 

§  489.  The  positive  denial  of  fraud  in  an  answer  in  equity  should,  in  the  absence  of  evi- 
dence to  sustain  the  charge,  be  taken  as  a  complete  refutation  of  it.    Ladd  v.  Ladd,  8  How., 10. 

§  490.  Parties. — In  a  suit  to  set  aside  as  fraudulent  proceedings  completed  according  to  the 
forms  of  law  and  sanctioned  by  the  decree  of  the  court,  the  person  who  instituted  the  proceed- 
ings and  who  is  responsible  for  them  must  be  made  a  party.    Harwood  v.  Railroad  Company, 

17  Wall.,  78. 

g  491.  Where  a  release  given  by  one  to  two  joint  contractors  is  fraudulent,  and  the  other 
brings  a  bill  against  the  other  party  to  the  contract,  the  one  giving  the  release  is  not  an  indis- 
pensable party.    Canal  Company  v.  Gordon,  6  Wall.,  561. 

§  492.  Fraud  must  be  proved.— Where  fraud  is  charged  as  the  ground  of  relief,  it  must  be 
proved,  and  not  other  facts  which  would  afford  relief  under  a  distinct  head  of  equity.  Fisher 
v.  Boody,  1  Curt.,  206. 

§  493.  Although  cases  of  constructive  fraud  are  equally  cognizable  by  a  court  of  equity  with 
cases  of  direct  or  positive  fraud,  yet  the  two  classes  of  cases  are  to  be  met  by  a  defendant  in  a 
very  different  manner.  And  when  a  bill  sets  up  a  case  of  actual  fraud,  and  makes  that  the 
ground  of  the  prayer  for  relief,  the  plaintiff  will  not  be  entitled  to  a  decree  by  establishing 
same  of  the  facts  quite  independent  of  the  fraud,  but  which  might  of  themselves  create  a  cite 
under  a  totally  distinct  head  of  equity  from  that  which  would  be  applicable  to  the  case  of 
fraud  originally  stated.    Eyre  t>.  Potter,  15  How.,  42  (§g  351-56). 

§  494.  Where  fraud  is  alleged  as  the  only  ground  of  relief  in  a  suit  in  equity,  and  is  not 
proved,  the  complainant  can  have  no  relief  upon  other  grounds.  Britton  t?.  Brewster,  2  Fed. 
R.,  160  (§S  385-87). 

§495.  Burden  of  proof.— Where  an  agent  was  employed  to  redeem  certain  lands  which 
had  been  sold  for  taxes,  under  an  agreement  that  he  was  to  have  one-half  of  all  redeemed,  and 
the  principal  sought  to  set  aside  the  contract  for  fraud  and  misrepresentations  on  the  part  cf 
the  agent,  the  agency  having  commenced  with  this  contract,  the  burden  of  proving  the  fraui 
and  misrepresentations  was  held  to  be  on  the  principal.    Teakle  v.  Bailey,  2  Marsh.,  44. 

§  496.  As  between  the  parties  to  a  fraudulent  combination  to  injure  a  third  person,  no  re- 
lief can  be  given  either  at  law  or  equity.    Warburton  v.  Aken,  1  McL.,  460. 

§  497.  When  property  is  acquire!  by  fraud,  or  under  such  circumstances  as  to  render  it  in- 
equitable for  the  holder  of  the  legal  title  to  retain  it,  a  court  of  chancery  will  treat  him  as  a 
trustee  for  frie  true  owner.    Norton  v.  Header,  4  Saw.,  608. 

g  49S.  A  plaintiff  In  ejectment  cannot  show  that  the  trusts  in  a  deed  to  a  trustee  under 
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whom  ho  claims  are  fraudulent.  His  remedy  is  in  equity.  Smith  v.  McCann,  24  How., 
89S. 

§  499.  Set-off.—  Frauds  are  forbidden  in  equity,  and  they  cannot  be  set  off  one  against  the 
other.    But  each  separate  transaction  must  stand  or  fall  by  itself.    Lord  v.  Doyle,  1  Cliff.,  453. 

§  500.  If  a  patent  for  laud  has  been  obtained  by  fraud,  the  court  will  direct  it  to  be  can- 
celed, and  the  holder  will  be  enjoined  from  setting  up  title  to  the  land  included  in  it.  United 
States  v.  Hughes,  11  How.,*  553. 

§  501.  Notes. —  Where  notes  given  as  consideration  for  a  fraudulent  purchase  have  been  as- 
signed by  the  grantor  to  a  creditor  as  collateral  security  for  present  or  future  liabilities,  or  to 
one  with  notice  of  the  fraud,  they  are  open  to  any  defense  which  would  be  good  against  the 
grantor.    Smith  v.  Babcock,  2  Woodb.  &  M.,  246  (g§  809-17). 

$  502.  Fraud  of  complainant  — K.,  the  president  of  a  railroad  company,  bought  from  R., 
a  farmer,  one  thousand  one  hundred  a?re3  of  land,  worth  about  $10,000,  giving  him  in  pay- 
ment bonds  of  the  company  amounting  on  their  face,  with  coupons,  to  about  $6,000.  falsely 
and  fraudulently  representing  that  they  were  perfectly  good  and  chat  R.  could  enter  with  them 
one  thousand  one  hundred  acres  of  land  belonging  to  the  railroad  company.  The  bonds  had 
no  market  value,  the  railroad  company  had  no  lands  subject  to  entry  with  the  bonds,  and  R., 
having  no  knowledge  of  the  facts,  made  the  contract  relying  on  these  representations.  At  tho 
same  time,  and  as  a  part  of  the  same  transaction,  K.  transferred  to  R  a  large  amount  of  other 
bonds,  which  the  latter  took  upon  trust  to  enter  lands  of  the  company  with  them,  sell  the 
lands,  and  pay  the  proceeds  to  the  wife  of  K.  Being  unable  to  enter  any  lands  with  these 
bonds,  R  sold  all  which  he  had  received  for  about  eight  cents  on  the  dollar,  and  retained  the 
proceeds.  As  to  whether  R.  had  a  right  to  sell  any  of  the  bonds  taken  in  trust,  on  his  being 
unable  to  enter  lands  with  the  others,  was  not  clear.  On  a  bill  by  K.  and  his  wife  to  compel 
R.  to  account  for  the  proceeds  of  the  bonds  taken  by  him  in  trust,  it  was  held  that  the  com* 
platnants  were  deprived  of  all  standing  in  a  court  of  equity  by  the  fraud  in  obtaining  the  con- 
tracts.   Kitchen  v.  Ray  burn,*  19  Wall.,  254 


B.    FRAUDULENT  CONVEYANCES. 


[Chattel  Mortgages,  see  CtorvKYANcncs,  D,  V,  VI.  Assignments  for  Creditors,  see  Debtob  axd  Creditor,  p.  80. 
Under  Bankrupt  Laws,  see  Debtor  and  Creditor,  p.  026.  Marriage  Settlements,  see  Domestic  Relations, 
p.  191.    Creditors'  Bills,  see  Equity,  p.  631.] 


I.  In  General,  £§  503-680. 
XL  Continued  Possession  by  Vendor  or 

'  Mortgagor,  §£  OS  1-793. 
HL  Voluntary  Conveyances,  §5  700-976. 
IV.  Reservation  of  an  Interest,  §g  077-987. 


V.  Conditional  Sales,  §§  0.8&-995. 
VL  Notice  to  Vendee,  §§  996-1016. 
VII.  Judgment  Creditors,  §§  1017-1027. 
VIIL  Relief,  §§  1028-1053. 


I.  In  General. 

Summary— Conveyance  cannot  stand  as  security  for  advances,  g  503.— Relief  where  land  is 
not  subject  to  execution;  grantee  held  as  trustee,  §  504. — Conveyances  to  children  on  insuf- 
ficient consideration.  §  505.— Right  of  subsequent  creditors  to  question  a  conveyance  u\iere  . 
the  grantor  has  been  defrauded,  §§  508,  508.— Subsequent  creditors,  §  507.—  Vendee  pro- 
tectcd  as  to  payments  made  before  notice,  g  509.— Promise  to  pay  debts  of  vendor  as  part 
of  consideration,  §  509. —  Confession  of  judgment  in  trust  for  infant  devisees;  no  declara- 
tion in  writing;  non-delivery  of  property,  g  510. —  Conveyance  on  the  eve  of  the  rendition 
of  a  decree;  non-delivery  of  possession ;  question  as  to  consideration,  §  511. — Statute  of 
Elizabeth  in  force  in  Texas,  §  512.— Dsclarat  ions  of  grantor  after  conveyance,  §  513.—  Pro- 
ceeding to  set  aside  conveyance  to  B.,  and  from  B.  to  debtor's  wife;  discrepancies  in 
answers,  §  5U.—  Right  to  prefer  creditors,  §§  515-518. —  What  sufficient  to  set  aside  com- 
position,  §£  519,  521.—  Assignment  for  benefit  of  creditors,  §  520. —  Conveyance  by  insolvent 
to  nepliew;  previous  debt  as  a  consideration;  actual  fraud,  §  522. —  Composition;  omission 
of  property,  §  528. 

£  503*  Actual  intent  to  defraud  creditors  makes  a  conveyance  utterly  void,  and  it  cannot  be 
permitted  to  stand  as  security  for  any  sums  which  have  been  advanced  or  paid  by  the  fraud- 
ulent grantee  for  the  fraudulent  grantor,  subsequent  to  the  execution  of  the  instrument.  It  is 
otherwise  if  the  conveyance  is  only  constructively  fraudulent.    Bean  v.  Smith,  gg  524-32. 

§  £04.  It  was  objected  to  the  maintenance  of  a  bill  in  equity  by  a  judgment  creditor  to  set 
aside  a  conveyance  of  land  by  the  debtor  as  fraudulent,  that  under  the  local  law  (that  of  Rhode 
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Island)  real  estate  was  not  subject  to  be  taken  in  execution  except  in  a  few  cases,  in  whicb  the 
plaintiff's  case  was  not  included.  It  was  held  that  while  the  property  could  not  be  directly 
subjected  to  the  payment  of  the  judgment,  it  was  indirectly  liable,  since  the  debtor,  when  bis 
body  had  been  taken  in  execution,  could  not  be  discharged  without  yielding  up  the  property  to 
the  creditors,  and  having  procured  a  fraudulent  discharge  of  his  person  by  a  fraudulent  trans- 
fer of  his  property,  the  law  would  hold  the  latter  as  a  substitute  for  the  former.  It  was  there- 
fore decided  that  the  creditors  were  defrauded  by  such  a  conveyance ;  that  the  bill  could  be 
maintained ;  and  that  the  purchasers,  unless  bona  fide,  for  value  and  without  notice,  would  be 
held  as  trustees  of  the  land  for  the  judgment  creditors,  or  accountable  to  the  creditors  for  the 
full  valuo  of  the  property,  without  allowance  for  any  of  the  purchase  money  paid  by  them. 
Ibid. 

§  50a.  A  debtor,  pending  suits  against  him  for  large  sums  of  money  due  his  creditors,  con- 
veys to  his  children,  who  are  privy  to  the  conveyances,  all  of  his  property  real  and  personal, 
and  even  including  his  household  goods,  thus  reducing  himself  to  absolute  beggary.  The 
consideration  of  several  of  the  deeds  is  mere  love  and  affection,  and  the  property  conveyed  by 
them  is  of  great  value.  Upon  other  conveyances  no  money  is  paid  at  the  time,  all  resting  in 
confidence,  and  the  utmost  that  the  children  become  bound  to  pay  or  do  pay  is  less  than  one- 
third  the  value  of  the  property.  The  consideration  for  the  remaining  conveyances  is  unliqui- 
dated debts  due  for  services  by  children  to  whom  he  has  already  made  voluntary  conveyances 
of  valuable  property.  It  is  held  that  the  whole  of  these  conveyances  are  fraudulent  and  void 
«s  to  creditors.    Ibid. 

§  606b  A  transfer  of  property  by  a  corporation  cannot  be  questioned  by  subsequent  creditors 
upon  the  ground  that  the  company  has  been  defrauded  in  the  transaction,  any  more  or  in  any 
other  circumstances  than  a  like  transfer  by  an  individual.  Graham  v.  Railroad  Company, 
88  333-89. 

§607.  If  an  individual,  being  solvent  at  the  time,  without  any  actual  intent  to  defraud 
creditors,  disposes  of  property  for  an  inadequate  consideration,  or  even  makes  a  voluntary 
conveyance  of  it,  subsequent  creditors  cannot  question  the  transaction.  But  if  the  grantor 
intends  by  the  conveyance  to  defraud  those  to  whom  he  expects  to  become  immediately  or 
soon  indebted,  it  is  a  fraud  as  against  them.  Thus  where  the  officers  of  a  railroad  company, 
perfectly  solvent  and  not  indebted  in  any  considerable  amount,  sold  a  piece  of  land  for  the 
sum  of  $25,000,  which  was  the  highest  price  they  could  get  after  repeated  efforts  to  sell,  and 
the  officers  having  first  aided  the  purchaser  in  buying  subsequently  took  the  property  off 
his  bands,  it  was  held  that  subsequent  creditors  of  the  company  could  not  question  the  sale, 
it  not  having  been  pretended  that  the  company  made  the  sale  for  the  purpose  of  defrauding 
existing  creditors,  much  less  subsequent  ones.    Ibid. 

§  508.  Where  a  person  in  making  a  transfer  of  his  property  is  defrauded  in  the  transaction, 
his  creditors,  who  become  such  after  the  transfer,  cannot  maintain  a  suit  to  set  it  aside,  where 
the  debtor  acquiesces  in  the  transaction,  manifesting  no  desire  to  disturb  it,  and  does  not  unite 
with  the  creditors  in  their  suit.  Thus  where  the  officers  of  a  railroad  company  sold  land  be- 
longing to  it  and  personally  aided  the  purchaser  in  making  the  payment,  and  subsequently  in 
their  individual  capacity  took  it  off  his  hands,  and  the  board  of  directors  afterwards  confirmed 
the  sale,  and  subsequent  creditors  of  the  company  brought  a  bill  to  set  aside  the  sale  on  the 
ground  that  the  company  had  been  defrauded  by  it,  it  was  decided  that  the  suit  could  not  be 
maintained,  the  company  not  having  united  therein.    Ibid. 

§  509.  It  is  a  6ound  principle  in  equity  that  where  the  vendee  buys  in  good  faith,  and  with- 
out notice  of  fraud  on  the  part  of  the  vendor,  and  pays  a  part  only  of  the  consideration,  agree- 
ing to  pay  the  remainder  at  a  future  day,  if,  before  such  remainder  is  paid,  he  receives  notice 
of  the  vendor's  fraud,  he  will  be  protected  only  to  the  amount  actually  paid  before  notice.  But 
it  is  doubtful  whether  this  principle  can  be  applied  at  law,  and  in  a  case  in  which  no  issue  is 
made  except  upon  the  validity  of  the  sale.  However  this  may  be,  the  whole  of  the  purchase 
price  will  be  considered  to  have  been  paid,  as  far  as  this  rule  is  concerned,  where  a  part  of  the 
purchase  price  is  paid  down,  before  notice  of  the  fraud,  and  a  promise  made  by  the  vendee  at 
the  same  time,  as  the  remainder  of  the  consideration,  to  pay  debts  of  the  vendor,  upon  which 
the  holders  of  such  debts  may  sue  him.     Sousteby  v.  Keeley,  §g  540-42. 

§  510.  An  executor  purchased  property  belonging  to  the  estate  of  the  deceased,  and,  in  order 
to  Secure  the  payment  of  the  purchase  money  to  the  infant  devisees  who  were  entitled  to  it, 
confessed  a  judgment  in  favor  of  a  third  person,  who  accepted  the  trust,  though  it  did  not 
clearly  appear  that  he  made  a  written  declaration  of  the  trust.  It  was  held  that  tins  was  not 
fraudulent  and  void  as  to  creditors,  and  that  it  was  not  essential  to  the  validity  of  the  judg- 
ment that  the  distributive  shares  of  the  devisees  should  have  been  ascertained,  provided  that 
they  exceeded  the  amount  for  which  the  judgment  was  entered.  It  was  further  held  that  the 
continued  possession  of  the  property  by  the  executor,  being  perfectly  consistent  with  the 
judgment,  was  not  evidence  of  fraud.    Bank  of  Georgia  v.  Higginbottom,  §§  543-49. 
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§511.  A  person,  upon  the  eve  of  the  rendition  of  a  decree  for  a  large  amount  against  him, 
which  it  was  admitted  would  go  far  to  his  ruin,  conveyed  his  whole  property,  real  and  per- 
sonal, to  his  brother-in-law,  for  an  asserted  consideration  equal  to  its  whole  value.  The 
grantee  was  not  known  to  possess  at  the  time  sufficient  means  to  pay  the  purchase  money,  and 
suffered  the  property  to  remain  in  the  possession  of  the  grantor.  The  deed  did  not  disclose 
what  the  considerations  really  were,  but  the  grantee  alleged  that  part  was  money  which  he 
actually  paid,  and  that  the  residue  of  the  consideration  was  the  assumption  by  him  of  the 
payment  of  the  amount  which  would  fall  due  from  the  grantor  to  certain  wards  of  which  the 
latter  was  guardian,  the  grantee  being  the  surety  on  his  bond.  There  was  a  want  of  certainty 
as  to  the  amount  due  the  wards,  and  there  was  no  security  taken  for  the  fulfillment  of  this 
promise.  Besides,  the  grantee  already  held  a  mortgage .  on  the  same  property  as  security 
against  liability  on  his  undertaking  as  surety  on  the  bond  of  the  grantor.  Money  borrowed 
by  the  grantee  to  pay  the  money  part  of  the  consideration  was  proved  to  have  been  returned 
to  him  after  payment  and  by  him  returned  to  the  lender.  There  were  damaging  confessions 
of  the  grantor,  and  the  explanations  of  the  transaction  by  the  parties  were  ambiguous.  The 
conveyances  were  held  not  to  be  bona  fide  and  for  a  valuable  consideration,  but  fraudulent 
and  void  as  to  creditors.    Venable  v.  Bank  of  United  States,  g§  550-52. 

§512.  The  statute  of  13th  Elizabeth  has  been  substantially  enacted  in  Texas,  and  the  same 
legal  principles  apply  there  as  in  other  states  where  similar  statutory  provisions  exist.  Clements 
v.  Moore,  ?§  553-57. 

§  513.  Declarations  by  the  grantor  in  a  fraudulent  conveyance,  made  after  the  conveyance, 
are  inadmissible  as  evidence  against  the  grantee.    Ibid. 

§514.  In  a  proceeding  to  set  aside  a  conveyance  by  an  insolvent  debtor  to  B.,  and  one  from 
B.  to  the  debtor's  wife,  the  answers  of  the  debtor  and  B.  contradicted  the  deeds  as  to  the 
amount  of  the  consideration  paid  by  B.,  and  this  was  not  explained  by  them.  Both  answers 
were  silent  as  to  the  mode  of  payment.  There  were  striking  discrepancies  between  the  answers 
of  the  debtor  and  his  wife.  The  latter  admitted  that  she  paid  for  the  lots  by  notes  which  B. 
had  given  to  the  debtor  in  payment  for  another  purchase,  and  failed  to  prove  how  she  became 
entitled  to  the  notes.  It  was  decided  that  the  conveyances  were  fraudulent  and  void  as  to 
creditors.    Ibid. 

g  515.  An  insolvent  debtor  may  prefer  one  creditor  to  the  exclusion  of  all  others.  While 
the  motive  is  immaterial,  yet  the  transfer,  to  be  valid,  must  be  in  good  faith  and  solely  in  pay- 
ment of  an  honest  debt.  There  must  be  no  design  to  secure  an  advantage  to  the  debtor  over 
his  other  creditors,  or  to  delay  them  in  the  collection  of  their  debts.    Smith  v.  Craft,  &§  558-5AL 

§51(1.  An  agreement  by  a  debtor  with  a  creditor  advancing  him  money,  that  he  will  prefer 
or  secure  such  creditor  to  the  exclusion  of  all  others,  if  be  becomes  insolvent,  is  in  the  nature 
of  a  secret  lien  which  the  law  will  not  allow  to  be  enforced  as  against  creditors  who  become 
such  without  knowledge  of  it    As  to  them  it  is  deemed  to  be  fraudulent.    J  bid. 

§  51 7.  Where  an  insolvent  merchant  conveyed  his  stock  of  goods,  his  fixtures,  and  the  un- 
expired lease  of  the  premises,  in  payment  to  one  of  his  creditors,  to  the  exclusion  of  all  the 
others,  and  as  a  part  of  the  consideration  of  the  transfer  was  to  be  employed  to  continue  the 
badness  as  agent  for  the  creditor  at  a  stated  salary  for  an  indefinite  period,  it  was  held  that  he 
thereby  obtained  such  a  personal  benefit  or  advantage  over  his  other  creditors,  who  had  sold 
him  on  credit  goods  still  in  stock,  as  to  render  the  preference  fraudulent  and  void.    Ibid. 

§518.  Where  judgment  creditors,  who  procure  a  preference  to  be  set  aside  in  equity  as 
fraudulent,  would  have  aoquired  a  lien  on  the  property  to  the  exclusion  of  other  creditors,  if 
it  had  remained  in  the  hands  of  the  debtor  until  the  bill  was  filed,  they  are  entitled  to  a  decree 
against  the  preferred  creditor  for  the  full  amount  of  their  judgments,  where  he  has  realized  as 
much  from  the  goods.    Ibid, 

§  510.  That  a  debtor  has  previously  made  a  fraudulent  conveyance  is  not  of  itself  sufficient 
to  avoid  a  release  by  a  creditor  agreeing  to  a  composition.  But  if  there  be  a  concealment  of 
property  or  a  fraudulent  conveyance  by  the  debtor  with  intent  to  mislead  the  creditor,  and, 
under  such  circumstances,  the  creditor,  trusting  to  the  good  faith  and  honesty  of  the  debtor, 
signs  a  release,  it  may  be  set  aside  in  equity.  A  fortiori  may  this  be  done  where  there  is  a 
direct  or  actual  misrepresentation.    Phetti place  v.  Sayles,  £§  560-65. 

g  520.  It  cannot  be  objected  to  an  assignment  for  the  benefit  of  creditors,  by  those  assenting 
thereto,  that  it  stipulates  for  benefits  on  the  part  of  the  debtor  which  he  has  no  right  to  de- 
mand. For  it  is  impossible  that  there  can  be  any  fraud  upon  those  who  deliberately,  volun- 
tarily, and  with  knowledge  of  all  the  facts,  assent  to  the  terms  of  the  debtor.    Ibid. 

g  521.  The  petition  to  the  legislature  by  a  debtor  seeking  the  benefit  of  the  insolvent  act  is 
a  representation  to  his  creditors  as  to  his  actual  condition,  and  they  are  presumed  to  have 
knowledge  of  it.  And  such  representation,  if  false  and  fraudulent,  will  invalidate  a  release 
made  on  the  faith  of  it  by  a  creditor  agreeing  to  a  composition.    Ibid. 

§  522.  A  sale  by  an  insolvent  person  to  his  nephew,  if  bona  fide  and  for  a  valuable  consider- 
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ation,  and  without  any  design  to  defraud  creditors,  is  valid  in  point  of  law.  A  previous  debt 
is  just  as  good  a  consideration  for  this  purpose  as  money  paid  at  the  moment.  But  if  there  is 
fraud,  no  consideration,  however  valuable,  will  make  it  valid  against  those  injured  by  it.    Ibid. 

§  523.  A  debtor  proposing  a  composition  to  his  creditors,  and  making  an  assignment  of  what 
purports  to  be  all  his  property  for  the  benefit  of  creditors,  with  a  proviso  that  they  shall  execute 
releases,  is  not  guilty  of  a  fraudulent  misrepresentation  in  omitting  from  his  inventory  prop- 
erty which  he  has  disposed  of  by  a  sale  valid  as  between  the  parties  and  voidable  only  at  the 
instance  of  his  creditors.     Ibid. 

[Notes.— See  §§  5G6-G80.] 

BEAN  v.  SMITH. 
(Circuit  Court  for  Rhode  Island:  2  Mason,  252-301.    1821.) 

Proceeding  in  equity  by  a  creditor  of  the  defendant  Simon  Smith,  to  set 
aside  certain  conveyances  made  by  him  of  his  lands  to  his  co-defendants,  as 
made  with  the  intent  to  defraud  his  creditors,  and  therefore  void.  The  facts 
fully  appear  in  the  opinion. 

Opinion  by  Story,  J. 

A  preliminary  objection  has  been  taken  to  the  jurisdiction  of  the  court,  upon 
two  grounds:  1.  That  the  plaintiff  claims  as  assignee  of  a  chose  in  action,  on 
which,  independent  of  such  assignment,  no  suit  could  be  sustained  in  this 
court.  2.  That  there  is  a  complete  and  adequate  remedy  at  law,  and  therefore 
no  reason  for  the  interposition  of  a  court  of  equity. 

§  524.  The  federal  courts  may  properly  entertain  a  suit  in  equity  by  a  Judg- 
ment creditor  to  set  aside  fraudulent  conveyances  if  the  parties  are  citizens  of 
different  states*  and  this  though  the  original  judgment  was  recovered  upon  a 
negotiable  chose  in  auction  assigned  to  the  plaintiff . 

The  suit  is  between  citizens  of  different  states,  and  plainly  within  the  gen- 
eral jurisdiction  of  the  circuit  court,  unless  it  falls  within  the  restrictive  clause 
of  the  eleventh  section  of  the  judiciary  act  of  1789,  chapter  20,  which  declares 
that  the  circuit  court  shall  not  "have  cognizance  of  any  suit  to  recover  the 
contents  of  any  promissory  note,  or  other  chose  in  action,  in  favor  of  an 
assignee,  unless  a  suit  might  have  been  prosecuted  in  such  court  to  recover  the 
said  contents,  if  no  assignment  had  been  made,  except  in  cases  of  foreign  bills 
of  exchange."  The  bills  in  which  the  transactions  disclosed  in  the  present 
case  originated  were  drawn  by  a  person  resident  in  one  state,  upon  a  person 
resident  in  another  state,  and  whether  they  be  foreign  or  inland  bills  in  the 
sense  of  the  statute  is  a  question  worthy  of  serious  deliberation,  upon  which 
much  contrariety  of  opinion  has  been  entertained.  As  this  question  has  not 
been  argued  at  the  bar,  and  is  not  indispensable  to  a  correct  decision  of  this 
case,  I  pass  it  over  with  the  single  remark  that  I  do  not  wish  to  be  understood 
as  acquiescing  in  the  doctrine  that  bills  drawn  in  one  state  upon  drawees  liv- 
ing in  another  state  are  to  be  deemed  inland  bills.  I  entertain  great  doubts 
as  to  the  correctness  of  that  doctrine,  and  am  not  alone  in  these  doubts,  and 
before  I  come  to  a  decision,  I  should  choose  to  hear  the  question  fully  discussed 
with  all  the  learning  and  principles  that  belong  to  it. 

The  present  suit  is  not  brought  upon  any  bills  of  exchange,  but  at  most 
upon  a  judgment  rendered  in  favor  of  the  plaintiff  against  Simon  Smith,  one 
of  the  defendants,  upon  certain  protested  bills  of  exchange,  indorsed  by  Simon 
Smith,  in  the  state  court  of  Rhode  Island.  The  chose  in  action  has  therefore 
passed  in  rem  judi  cafe  m,;  and  so  far  as  Simon  Smith  is  concerned  is  absorbed 
and  extinguished  by  the  judgment.  The  claim  of  the  plaintiff  is  not  now  in 
virtue  of  any  assignment,  but  of  a  direct  judgment  in  his  favor;  and  if  the  suit 
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wero  now  at  law  upon  the  judgment  itself,  there  cannot  be  a  doubt  of  the 
jurisdiction  of  this  court  to  sustain  it.  In  deciding  on  its  jurisdiction,  the 
court  can  only  look  to  the  immediate  ground-work  of  the  suit,  not  to  any 
remote  or  collateral  considerations  in  which  it  had  its  origin.  It  is  no  objec- 
tion to  the  jurisdiction,  that  at  some  anterior  period  the  transaction  assumed 
a  shape  not  within  the  reach  of  that  jurisdiction.  It  is  sufficient  if  it  has  now 
become  so  modified  by  the  act  of  the  parties,  or  by  the  principles  of  law,  that 
jurisdiction  now  rightfully  attaches. 

Taking,  then,  the  case  in  the  most  favorable  view  for  the  argument  of  the 
defendants9  counsel,  it  is  a  suit  upon  a  judgment  between  citizens  of  different 
states,  and  does  not  fall  within  the  statute  prohibition.  But  in  truth,  the  suit 
is  not,  strictly  speaking,  founded  solely  upon  a  judgment.  The  judgment  is 
collateral.  It  forms  an  ingredient  and  an  essential  ingredient  in  the  case;  but 
it  is  not  the  whole  of  the  case.  The  plaintiff  seeks  for  relief  against  fraudu- 
lent conveyances  of  property,  executed  by  the  defendant  Simon  Smith  to  the 
other  co-defendants,  for  the  alleged  purpose  of  defeating  the  plaintiff  of  his 
just  rights  as  a  creditor  under  the  judgment.  It  is  these  fraudulent  convey- 
ances which  constitute  the  immediate  ground-work  of  the  suit,  and  so  far  as 
respects  all  the  defendants,  except  Simon  Smith,  the  sole  ground-work  of  the 
suit  They  were  never  liable,  either  upon  the  original  bills  or  judgment,  nor 
had  the  plaintiff  any  claim  against  them  in  his  mere  character  as  assignee. 
If  they  are  liable  to  him  at  all,  it  is  because  they  are  parties  to  a  meditated 
fraud  to  his  injury,  or  as  trustees  holding  property  for  his  use.  His  right  to 
sue  them  is  not  a  right  which  once  vested  in  another  person,  and  has  passed  to 
him  by  assignment.  It  is  a  right  which  originally  sprung  up  after  the  assign- 
ment to  him  and  from  new  transactions.  And  the  same  observations  apply 
with  equal  force  to  Simon  Smith.  It  is  not  his  liability  to  the  plaintiff  under 
the  original  assignment  of  the  bills  of  exchange  indorsed  by  Simon  Smith 
that  is  now  in  question,  and  is  now  sought  to  be  enforced,  but  a  new  right 
collateral  to  that,  growing  out  of  a  direct  judgment  between  the  parties,  and 
an  asserted  fraud  injurious  to  the  plaintiff,  which  has  been  devised  to  avoid  the 
satisfaction  of  that  judgment.  It  is  perfectly  clear  that  the  statute  never  con- 
templated an  exclusion  of  jurisdiction  in  cases  where  a  mere  negotiable  instru- 
ment, or  chose  in  action,  was  mixed  up  in  the  ingredients  of  the  case ;  but  where 
that  chose  in  action  constituted  the  sole  cause  of  action,  and  the  assignment 
constituted  the  whole  ground  of  the  plaintiff's  right.  I  have  no  difficulty, 
therefore,  in  overruling  this  objection  to  the  jurisdiction  of  the  court,  for  ihe 
reasons  already  stated,  although  the  other  arguments  of  the  plaintiffs  counsel 
would,  in  case  of  any  doubt,  have  been  entitled  to  great  consideration. 

§  525.  A  bill  in  equity  lies  to  set  aside  fraudulent  conveyances,  there  not  heing 
a  plain,  adequate  or  complete  remedy  at  law  for  the  same. 

The  other  objection  is  not  so  much  to  the  competency  of  the  court  as  in  the 
nature  of  a  demurrer  to  the  bill  for  want  of  equity.  Much  stress  has  been  laid 
upon  that  clause  of  the  judiciary  act  of  1789  (ch.  20,  §  16)  which  declares 
w  that  suits  in  equity  shall  not  be  sustained  in  either  of  the  courts  of  the  United 
States,  in  any  case  where  plain,  adequate  and  complete  remedy  may  be  had  at 
law,"  I  take  this  clause  to  be  merely  affirmative  of  the  general  doctrine  of 
courts  of  equity  and  in  no  sense  intended  to  narrow  the  jurisdiction  of  such 
courts.  It  has  been  repeatedly  held  by  the  supreme  court  that  the  equity 
jurisdiction  of  the  courts  of  the  United  states  does  not  depend  upon  what  is 
exercised  by  courts  of  equity,  or  courts  of  law,  in  the  several  states;  but  de- 
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pends  upon  what  is  a  proper  subject  of  equitable  relief  in  courts  of  equity  in 
England,  the  great  reservoir  from  which  we  have  extracted  our  principles  of 
jurisprudence.  Kobinson  v.  Campbell,  3  Wheat.,  212,221;  United  States  v. 
Howland,  4  Wheat.,  108,  115.  If,  therefore,  a  bill  of  this  sort  states  a  case 
properly  within  the  cognizance  of  courts  of  equity,  according  to  the  general 
doctrines  of  their  jurisprudence,  I  should  have  no  difficulty  in  overruling  this 
objection,  although  the  state  courts  of  Rhode  Island  might  afford  some  sortof 
remedy  at  law  to  aid  the  plaintiff.  There  are  many  cases  in  which  courts  of 
law  and  equity  exercise  a  concurrent  jurisdiction,  and  t&e  judiciary  act  never 
intended  to  disturb  that  jurisdiction.  In  such  cases,  it  is  supposed  that  the 
remedy  at  law  is  not  adequate  and  complete  for  all  the  purposes  for  which  the 
plaintiff  may  claim  relief.  Herbert  v.  Wren,  7  Cranch,  370,  376.  There  can- 
not be  a  doubt  that  this  bill  states  a  case  which  is  entirely  fit  and  proper,  if 
it  be  proved,  for  the  interference  of  a  court  of  equity.  Nothing  is  more  com- 
mon than  for  courts  of  equity,  upon  bills  filed  for  the  purpose,  to  set  aside  con- 
veyances made  to  defraud  judgment  creditors.  It  is  a  case  peculiarly  belong- 
ing to  its  jurisprudence,  and  adequate  and  complete  relief  cannot  be  obtained 
at  law.  Cooper,  Eq.  PL,  148;  1  Eq.  Abridg.,  77,  pi.  13;  Smitkins  v.  Lewis,  1 
Vern.,  398;  Mountford  v.  Taylor,  6  Ves.,  788;  Bennett  v.  Musgrave,  2  Ves., 
51;  3  Bac.  Abridg.,  Fraud.  D.;  Com.  Dig.,  Chancery,  3  M.;  Id.,  Covin,  B.,  2; 
Bennett  v.  Musgrave,  2  Ves.,  51. 

But  I  go  yet  farther  in  the  case  now  before  the  court,  and  affirm  not  only 
that  the  bill  presents  a  case  of  equitable  jurisdiction,  but  that  under  the  pecul- 
iar laws  of  Rhode  Island,  which  do  not,  except  in  a  few  specified  cases,  make 
lands  liable  for  debts,  there  is  no  remedy,  at  least  no  adequate  remedy,  at  law; 
and  that  if  the  plaintiff  be  entitled  to  any  relief,  he  must  seek  it  exclusively  in 
&  court  of  equity.  The  case  is  wholly  unlike  that  to  which  the  supreme  court 
alluded  in  the  language  cited  at  the  bar,  from  Russell  v.  Clarke's  Executors,  7 
Orancb,  69,  89.  The  language  there  used  supposes  that  the  bill  states  no 
ease  for  equitable  relief,  but  only  asks  for  a  discovery  on  which  to  found 
equitable  relief;  and  if  the  answer  discloses  none,  then  as  neither  bill  nor  an- 
swer shows  any  title  to  such  relief,  the  parties  must  be  dismissed  to  their  rem- 
edy at  laWi  Here,  the  bill  does  state  a  case  for  equitable  relief;  and  though 
the  answers  of  some  of  the  defendants  deny  the  facts  on  which  that  relief  is 
Bought,  that  is  a  question,  not  of  jurisdiction  but  of  proof.  As  to  some  of  the 
parties  the  bill  is  confessedly  true,  for  they  claim  under  voluntary  deeds  of 
gift,  which  the  law  deems  fraudulent  as  to  creditors.  We  may  then  dismiss 
any  farther  consideration  of  the  preliminary  questions  of  jurisdiction,  and  pass 
to  the  merits  of  the  case  as  they  stand  disclosed  in  the  pleadings  and  evidence. 

§  526.  A  bona  fide  purchaser,  without  notice,  holds  title  though  hid  grantor 
derived  title  through  a  conveyance  in  fraud  of  creditors. 

Before,  however,  proceeding  to  this  discussion,  it  may  be  as  well  to  dispose 
of  another  point  urged  at  the  bar,  and  which  is  of  vast  practical  consequence; 
I  mean  the  doctrine  that  a  bona  fide  purchaser  for  a  valuable  consideration, 
without  notice,  cannot  protect  the  estate  in  his  own  hands  against  creditors, 
where  he  derives  his  title  to  the  estate  through  a  grantee,  to  whom  it  was 
originally  conveyed  for  the  purpose  of  defrauding  the  creditors  of  the  first 
grantor.  This  doctrine  is  certainly  supported  by  high  authority  of  a  recent 
date,  and  the  cases  cited  at  the  bar  are  fully  in  point.  Until  I  had  pernsed 
these  cases,  I  am  free  to  confess  that  I  was  not  aware  that  there  was  in  this 
respect  any  difference  between  the  operation  of  the  statute  of  13th  of  Eliza- 
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beth  (ch.  5),  which  avoids  conveyances  made  in  fraud  of  creditors,  and  that  of 
the  27th  of  Elizabeth  (ch.  4),  which  avoids  conveyances  made  in  fraud  of  sub- 
sequent purchasers.  An  unbroken  current  of  authorities  establishes  beyond 
question  that  a  bona  fide  purchaser  for  a  valuable  consideration,  without  no- 
tice, shall  hold  the  estate,  notwithstanding  he  claims  through  a  grantee  to 
whom  it  had  been  conveyed  in  fraud  of  purchasers.  1  Favcl.  Eq.,  b.  1.  ch.  4, 
§  13,  note  f,  p.*27S;  Eoberts,  Fraud.  Convey.,  ch.  4,  §  10,  p.  406;  Prodgers  v. 
Langhara,  1  Siderf.,  133;  Newport's  Case,  Skinner,  423;  S.  C,  3  Lev.,  387; 
Doe  v.  Martyr,  4  Bos.  &  Pull.,  332.  But  Mr.  Chancellor  Kent  has  held,  in 
Roberts,  etc.,  v.  Anderson,  3  John.  Ch.,  371,  (a)  that  the  same  doctrine  does 
not  apply  where  there  has  been  a  conveyance  to  defraud  creditors.  If  this  be 
so,  it  is  certainly  a  departure  from  the  general  doctrine  of  courts  of  equity 
on  the  subject  of  bona  fide  purchasers  without  notice.  So  solicitous  are  courts 
of  equity  to  preserve  the  rights  of  persons  in  this  predicament,  that  Lord 
Chancellor  Loughborough,  in  Jerrard  v.  Saunders,  2  Ves.  Jr.,  454,  458;  Coop, 
Eq.  PL,  281  (and  see  Bassett  v.  Nosworthy,  Cas.  temp.  Finch.,  102;  2  FonbL 
Eq.,  b.  3,  ch.  3,  §  3,  p.  307),  emphatically  declared  that  against/them  the  court 
would  not  take  the  least  step  imaginable.  They  are  not  only  treated  as  favor- 
ites of  courts  of  equity,  but  the  common  law,  in  many  instances,  holds  their 
titles  good,  although  in  the  hands  of  the  original  grantees  the  titles  were  in- 
fected with  the  taint  of  fraud,  or  other  analogous  mlirmity.  Com.  Dig,, 
Covin,  B.;  Prodgers  v.  Langham,  1  Sid.,  133;  Y/oodcock's  Case,  33  H.  6, 14; 
Shepp.  Touch.,  66;  Ilobart,  166;  Bingham's  Case,  2  Co.,  91,  94;  Gibbs  v. 
Chase,  10  Mass.  R.,  125;  Jackson  v.  Henry,  10  John.,  185;  Jackson  v.  Walsh, 
14  John.,  407;  1  Fonbl.  Eq.,  ch.  4,  §  11,  note  (Y),  p.  268.  If,  therefore,  the 
doctrine  is  to  stand,  it  must  stand  either  as  an  exception  founded  upon  publio 
policy,  or  upon  the  positive  provisions  of  the  statutes  of  13th  and  27th  of  Eliz- 
abeth. As  to  public  policy,  it  remains  to  be  demonstrated  that  it  would  be 
essentially  promoted  by  the  alleged  exception ;  at  least  it  does  not  strike  one 
that  there  is  any  general  reasoning  on  this  head  which  would  not  apply  with 
equal  force  to  subsequent  purchasers  as  well  as  to  creditors.  There  is  the 
game  injustice  and  mischief  in  allowing  a  subsequent  purchaser  without  notice 
from  the  fraudulent  grantor,  to  be  defeated  in  his  rights  by  a  prior  convey- 
ance to  a  like  purchaser  from  the  fraudulent  grantee,  as  in  the  analogous  oase 
affecting  creditors.  The  ground  cannot  be,  that  in  the  former  case  the  con- 
veyance is  voluntary,  and  takes  effect  between  the  parties  and  their  represen- 
tatives, for  that  is  equally  true  as  to  conveyances  in  fraud  of  creditors.  The 
real  ground  of  the  doctrine  must  be,  that  where  the  parties  are  equally  inno- 
cent and  equally  meritorious  in  their  titles,  the  law  will  give  a  preference  to 
that  title  which  has  a  priority  in  point  of  time;  upon  the  maxim  qui  prior  eat 
in  tempore  potior  est  in  jure. 

§  S27.  A  conveyance  to  defraud  creditors  or  purchaser*  is  only  voidable. 

A  conveyance  to  defraud  purchasers,  or  to  defraud  creditors,  is  not  "  utterly 
void,"  as  has  been  sometimes  supposed;  it  conveys  the  estate  effectually  as 
between  the  parties  and  their  representatives;  and  the  estate  maybe  main- 
tained against  all  persons  but  those  whom  it  was  intended  to  defraud.  The 
grantor  himself  cannot  convey  the  same  title  to  any  mere  volunteer,  nor  can 
he  avoid  his  own  grant  in  his  own  favor;  nor  can  a  mere  stranger  contest  the 
validity  of  the  conveyance.  Eoberts,  Fraud.  Con  v.,  ch.  4,  §  10,  p.  49S;  Damo 
—  ■  —      ■  ■  ~ '  .  . .  -.  - .     -..._.,        . ,  _ ,  .  

(a)  This  case  was  reversed.    See  18  Johns.,  515. 
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Burg's  Caso,  Moore,  G02;  Fonbl.  Eq.,  6,  1,  cb.  4,  §  12,  p.  273,  note.  The  es- 
tate, therefore^  passes  totics  quoties  by  every  subsequent  conveyance,  and  it  is 
good  against  all  the  world,  except  creditors  and  purchasers,  in  the  possession 
of  every  successive  grantee,  even  with  notice  of  the  fraud.  Mr.  Chancellor 
Kent  says  (Roberts  v.  Anderson,  3  John.  Ch.,  371,  378),  that  "  if  the  fraudulent 
grantee  be  enabled  to  sell,  the  grantor  cannot  call  those  proceeds  out  of  his 
hands."  This  is  very  true;  but  neither  can  he  recall  the  land  itself,  or  avoid 
his  own  grant.  He  adds,  "and  the  grantee  can  either  appropriate  them  to 
his  own  use,  or  to  the  secret  trusts  upon  which  the  conveyance  was  made."  And 
he  thence  deduces  the  conclusion  that  "  there  is  more  danger  of  abuse,  and 
that  the  object  of  the  statute  could  be  more  easily  defeated,  in  the  one  case 
(L  e.,  of  creditors)  than  in  the  other"  (t.  *.,  of  purchasers).  It  may  be  asked  of 
that  eminent  judge,  whether  the  doctrine  here  asserted  be  correct?  Is  it  true 
that  the  grantee  can  appropriate  the  proceeds  of  a  sale  to  his  own  use,  or  to 
the  secret  trusts  of  the  fraudulent  conveyance  against  a  judgment  creditor? 
Will  not  a  court  of  equity  decree  that  the  fraudulent  grantee  shall  account  to 
the  judgment  creditor  for  the  amount  of  the  proceeds  of  the  sale,  considering 
them  as  a  mere  substitution  for  the  original  fund?  It  appears  to  me  that  such 
a  course  is  within  the  established  doctrine  and  practice  of  the  court.  Equity 
will  permit  a  creditor  of  an  estate  to  sue  the  debtor,  where  there  is  collusion 
between  the  latter  and  the  executor  (Benfield  v.  Solomons,  9  Ves.,  77,  86; 
Alsager  v.  Rowley,  6  Ves.,  748;  Doran  i\  Simpson,  4  Ves.  Jr.,  631);  a  fortiori 
it  will  sustain  a  suit  where  the  very  fund  appropriated  by  law  for  the  pay- 
ment of  the  debt  is  withheld  by  a  fraudulent  grantee.  See  Ilandricks  v. 
Eobinson,  2  John.  Ch.,  2S3;  and  see  Rob.  Fraud.  Con  v.,  ch.  4,  §  10,  p.  502; 
Gore  v.  Brazer,  3  Mass.,  541;  3  Pothier's  Pand.,  lib.  42,  tit.  3,  art.  3,  §  24, 
p.  195.  If,  then,  the  reasoning  of  the  learned  judge  on  this  point  proceeds  upon 
principles  which  are  inadmissible,  the  conclusion  drawn  from  those  principles 
may  well  be  doubted.  No  peculiar  principle  of  public  policy  has  been  shown 
to  exist  in  respect  to  creditors  which  entitles  them  to  a  preference  over  the 
other  bona  fide  purchasers.  They  stand  in  truth  in  the  character  of  purchasers 
for  a  valuable  consideration  and  not  above  them.  The  analogies  of  the  law 
do  not  support  any  peculiar  distinction  in  their  favor.  The  policy  of  the  law 
generally  is  to  support  bona  fide  purchasers  for  a  valuable  consideration  in 
the  titles  acquired;  and  this  policy  is  at  least  as  ancient  as  Woodcock's  Case, 
in  33  Hen.  6,  14,  where  a  conveyance  from  a  fraudulent  grantee  to  such  a  pur- 
chaser was  permitted  to  defeat  highly  meritorious  and  legal  claims.  The 
great  object  of  the  law  is  to  afford  certainty  and  repose  to  titles  honestly  ac- 
quired. It  is  of  no  public  utility  to  destroy  titles  so  acquired,  on  account  of  the 
taint  of  a  prior  secret  fraud,  which  was  unsuspected  and  unknown,  and  which 
probably  no  diligence  could  detect.  If  the  creditor  of  the  original  grantor  bo 
cheated,  by  holding  such  titles  valid,  the  innocent  purchaser  would  be  no  less 
cheated  by  holding  them  void.  And,  therefore,  the  common  law,  which  leans 
to  equity,  is  unwilling  to  visit  upon  innocent  persons  the  consequences  of  fraud. 
It  enables  them  to  hold  estates  acquired  bona  fide  for  a  valuable  consideration, 
purged  of  the  anterior  fraud  that  infected  the  title. 

§  528.  Construction  and  effect  to  be  given  the  statutes  of  13th  and  27th  Eliza- 
beth. 

Then  as  to  the  statutes  of  13th  and  27th  of  Elizabeth.  In  their  most  ma- 
terial provisions,  they  have,  in  modern  times,  been  held  as  merely  affirmative 
of  the  common  law  (Cadogan-v.  Kennett,  Cowp.,  432,434;  Sands  v.  Cod  wise, 
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4  John.,  536,  596;  Hamilton  v.  Russell,  1  Cranch,  316;  §§  714-15,  infra);  and 
one  should  cautiously  put  upon  them  any  construction  which  implies  a  de- 
parture from  that  law.  In  the  only  case  where  such  a  departure  under  the 
27th  of  Elizabeth  has  been  tolerated  —  I  mean  in  r*6pectto  the  rights  of  a  sub- 
sequent purchaser  with  notice^  to  set  aside  a  voluntas  conveyance  —  courts  and 
jurists  in  modern  times  have  felt  tho  difficulty  of  sustaining  that  doctrine 
upon  any  sound  principles  where  the  voluntary  conveyance  is  not  a  meditated 
fraud;  and  if  the  point  were  new,  it  would  be,  I  had  almost  said,  immoral  to 
adopt  it.  It  stands  drily  upon  authority,  and  we  bow  to  it  neither  with  rev- 
erence nor  affection. 

The  statute  of  13th  of  Elizabeth  (ch.  5),  in  the  first  section,  declared 
that  all  and  every  feoffment,  gift,  grant,  alienation,  bargain  and  conveyance 
of  lands,  etc.,  goods,  etc.,  made  with  intent  to  delay,  hinder,  or  defraud  cred- 
itors and  others  of  their  just  actions,  suits,  debts,  etc.,  "shall  be  from  hence- 
forth deemed  and  taken  only  as  against  that  person  or  persons,  his  or  their 
heirs,  etc.,  executors,  etc.,  whose  actions,  suits,  debts,  etc.,  by  such  guileful, 
covinous,  or  fraudulent  devices  and  practices  as  aforesaid,  are,  or  shall,  or 
might  be  in  any  wise  disturbed,  hindered,  delayed  or  defrauded,  to  be  clearly 
and  utterly  void,  frustrate,  and  of  none  effect."  The  sixth  section  of  the 
same  statute  contains  a  proviso  that  "this  act,  or  anything  therein  contained, 
shall  not  extend  to  any  estate  or  interest  in  lands,  etc.,  goods,  etc.,  had,  made, 
conveyed,  or  assured,  or  thereafter  to  be  had,  made,  conveyed,  or  assured, 
which  estate  or  interest  is,  or  shall  b3,  upon  good  consideration,  and  bona  fide 
lawfully  conveyed  or  assured  to  any  parson  or  parsons,  or  bodies  politic  or  in- 
corporate, not  having,  at  the  time  of  such  conveyance  or  assurance  to  them 
made,  any  manner  of  notice  or  knowledge  of  such  covin,  fraud,  or  collusion,  as 
is  aforesaid"  It  is  observable  that  this  proviso  does  not  use  the  expression 
feoffment,  gift,  or  grant,  etc.,  but  estate  and  interest,  and  that  there  is  not  a 
syllable  m  it  which  points  to  any  estate  or  interest  derived  directly  from  the 
fraudulent  grantor,  any  more  than  from  the  fraudulent  grantee.  The  language, 
in  its  just  interpretation,  applies  equally  wrell  to  an  estate  derived  from  either. 
And  it  would  be  somewhat  strange  if  it  were  intended  to  apply  to  an  estate 
or  interest  derived  from  the  grantor.  In  the  first  place,  if  such  estate  or  in- 
terest was  before  the  fraudulent  conveyance,  it  is  manifest  that  it  could  not  be 
affected  by  it  in  any  manner  whatsoever.  In  the  next  place,  if  it  were  after 
such  conveyance,  then,  by  excepting  such  cases  from  the  operation  of  the  act, 
it  would  leave  such  estate  or  interest  exactly  where  the  act  found  it,  to  be 
judged  of  according  to  the  rules  of  the  common  law.  And  if  the  common  law 
would  give  effect.to  such  second  grant  as  against  creditors  (as  would  probably 
now  be  held),  then  the  creditors  would  be  just  as  much  defrauded. as  they 
would  be  by  a  second  grant  of  the  grantee  being  held  valid.  For  if  the  sec- 
ond grant  of  the  grantor  could  convey  a  good  title  directly,  and  purged  of  the 
fraud,  the  public  mischief  would  be  quite  as  great  as  if  he  conveyed  indirectly 
through  the  medium  of  his  fraudulent  grantee.  If,  on  the  other  hand,  as  it 
seems  to  be  thought  the  old  law  stood  (see  Halsey's  Case,  Lane,  105;  Upton 
tr.  Bassett,  Cro.  Eliz.,  445),  the  second  grant  from  the  grantor  could  not  avoid 
the  first  grant,  then  there  would  be  still  less  reason  to  suppose  that  the  proviso 
meant  to  save  only  an  estate  or  interest  derived  from  the  grantor,  which  the 
i^w  hold  utterly  defective  and  inoperative. 

There  seems,  then,  no  reason  founded  on  the  intent  of  the  statute,  why 
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the  language  should  be  held  less  comprehensive  in  its  operation  than  tho  terms 
import. 

Then,  as  to  the  statute  of  27th  Elizabeth,  chapter  4.  The  first  section  declares 
all  and  every  conveyance,  gifts,  grants,  etc.,  of  lands,  etc.,  made  for  the  intent 
to  defraud  and  deceive  such  person  or  persons,  etc.,  as  have  purchased,  or  shall 
thereafter  purchase,  in  fee  simple,  etc.,  the  same  lands,  etc.,  "  shall  be  deemed 
and  taken  only  as  against  that  person  and  persons,  etc.,  hisand  their  heirs,  etc., 
and  against  all  and  every  other  person  and  persons  lawfully  having  or  claim- 
ing by,  from,  or  under  them,  or  any  of  them,  which  shall  have  purchased  or 
shall  thereafter  so  purchase  for  money,  or  other  good  consideration,  the  same 
lands,  etc.,  to  be  utterly  void,  frustrate,  and  of  none  effect."  Then  comes  a 
proviso  in  the  fourth  section,  "  that  this  act  or  anything  therein  contained 
shall  not  extend,  or  be  construed  to  impeach,  defeat,  make  void,  or  frustrate, 
any  conveyance,  etc.,  assurance,  grant,  etc.;  estate,  interest,  etc.,  of  any  lands, 
etc.,  heretofore  at  any  time  had  or  made,  or  hereafter  to  be  had  or  made, 
upon  or  for  good  consideration,  and  bona  fide  to  frny  person  or  persons,"  etc. 
And  another  proviso  in  the  sixth  section  extends  the  same  protection  to 
every  "lawful  mortgage  made  or  to  be  made  bona  fide,  and  without  fraud  or 
covin  upon  good  consideration."  Now  it  is  observable  that  these  enactments 
are  substantially  like  those  of  the  13th  of  Elizabeth,  as  to  their  objects.  In 
each,  the  fraudulent  conveyance  is  declared  "utterly  void  "  as  to  the  persons 
intended  to  be  defrauded,  and  is  limited  to  those  persons.  In  each,  there  is  an 
exception  of  estates  acquired  bona  fide  and  upon  good  consideration;  and  the 
only  marked  difference  of  language  is>  that  the  proviso  of  the  27th  of  Eliza- 
beth drops  the  expression  of  the  13th  of  Elizabeth  as  to  notice  of  the  fraud  by 
such  purchaser.  In  the  proviso  of  the  27th  of  Elizabeth,  there  is  no  qualifica- 
tion or  limitation  as  to  the  person  from  whom  the  conveyance  or  estate  is  ac- 
quired; and  it  has  been  always  held  to  apply  equally  to  estates  derived  from 
the  fraudulent  grantor  and  grantee.  And  this,  not  upon  any  necessary  con- 
struction of  the  statute,  but  upon  the  principles  of  the  common  law.  Prod- 
gers  v.  Langham,  in  1  Sid.,  133,  is  a  leading  authority  on  this  head.  There 
the  court  agreed,  that  though  a  deed  might  be  fraudulent  in  its  creation,  and 
voidable  by  the  purchaser,  yet  it  might  be  made  good  by  matter  ex  post  facto; 
as  if  one  made  a  feoffment  by  covin,  and  the  feoffee  makes  a  feoffment  for  a 
valuable  consideration,  and  then  the  first  feoffor  enters  and  makes  a  feoffment 
for  a  valuable  consideration,  the  feoffee  of  the  first  feoffee  shall  hold  the  land, 
and  not  the  feoffee  of  the  first  feoffor.  The  reason  assigned  by  the  court  is, 
not  that  such  is  the  construction  of  the  language  of  the  statute,  forcing  them 
to  such  a  conclusion,  but  that  such  is  the  common  law;  for,  say  the  court, 
though  the  estate  of  the  first  feoffee  was  in  its  creation  "covinous  and  so  void- 
able, yet  when  he  enfeoffs  upon  a  valuable  consideration,  this  shall  be  pre- 
ferred before  the  last."  Precisely  the  same  reasoning  applies  to  the  case  of 
creditors  under  the  13th  of  Elizabeth.  The  estate  is  not  utterly  void  as  to  all 
persons,  but  voidable,  and  voidable  by  creditors  only ;  and  a  bona  fide  trans- 
fer by  the  grantee  ought  to  convey  the  estate  purged  of  the  fraud. 

I  repeat  it,  that  until  I  saw  the  case  of  Roberts  v.  Anderson,  3  John.  Ctu, 
371,  which  professes  in  no  small  degree  to  be  founded  upon  that  of  Preston 
v.  Crofut,  1  Day  (Conn.),  527,  note,  the  asserted  distinction  which  we  have 
been  considering  between  the  operation  of  the  statute  of  13th  Elizabeth,  and 
that  of  27th  Elizabeth,  was  utterly  unknown  to  me.    I  have  searched  with 
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some  diligence  to  ascertain  if  that  distinction  has  been  recognized  in  any  ad- 
judged case,  or  in  any  elementary  treatise  in  England.  Hitherto  my  resaarchos 
Lave  been  unsuccessful.  In  Wilson  v.  Wormal's  Case,  God  bolt,  1G1,  however, 
Lord  Chief  Justice  Coke,  than  whom  no  man  was  probably  better  acquainted 
with  the  statute,  or  its  true  construction,  lays  down  a  doctrine  that  in  terms 
denies  the  distinction.  He  says,  that  "  if  lessee  for  years  assign  over  his  term 
by  fraud  to  defeat  the  execution  [upon  a  judgment  against  him],  and  the  as- 
signee assigneth  the  same  over  unto  another  bonafidey  that  in  the  hands  of  the 
second  assignee,  it  is  not  liable  to  execution"  In  Gore  v.  Brazier,  3  Mass.,  523, 
541,  Chief  Justice  Parsons  manifestly  understood  the  law  in  the  same  way. 
He  says,  "a  bona  fide  alienation  for  a  valuable  consideration  by  a  devisee  has 
been  compared  by  the  counsel  for  the  defendant  to  a  case  where  a  fraudulent 
purchaser  has  afterwards  bona  fide  and  for  a  valuable  consideration  conveyed, 
in  which  case  the  last  purchaser  shall  hold  the  land  purged  of  tlte  fraud.  But 
the  two  cases  are  not  alike  in  principle,  for  the  consideration  money  received 
by  the  devisee  cannot  be  personal  assets  in  the  hands  of  the  executor."  The 
like  doctrine  is  directly  asserted  by  the  supreme  court  of  Massachusetts,  in  a 
recent  case  (Inhabitants  of  Worcester  v.  Eaton,  11  Mass.,  363,  373;  Trull  v. 
Bigelow,  16  Mass.,  406),  and  I  may  be  justified  in  asserting  that  such  has  been 
in  that  state  the  received  law  of  the  land.  The  reasoning  of  the  court  in 
Jackson  v.  Henry,  10  John.,  185,  and  Jackson  t>.  Walsh,  14  John.,  407,  would 
have  strongly  led  to  the  same  conclusion,  illustrated  as  the  doctrine  there  is 
in  analogous  cases.  In  the  latter  case,  the  doctrine  is  broadly  laid  down,  that 
***  it  has  been  a  long  and  well  settled  principle  that  a  purchaser  for  a  valuable 
consideration,  without  notice,  has  a  good  title,  though  he  purchase  of  one  who 
had  obtained  the  conveyance  by  fraud." 

§  629.  Doctrine  of  the  civil  law  as  to  the  rights  of  a  bona  fide  purchaser  from 
a  fraudulent  grantee. 

There  is,  too,  the  light  of  the  civil  law  to  guide  our  inquiries  on  this  subject. 
The  learned  author  of  the  treatise  of  equity  has  justly  observed  that  "  by  the 
civil  law;  whatever  debtors  do  to  defeat  their  creditors  is  void;  and  there  is  a 
great  resemblance  between  the  civil  law  in  this  matter  and  the  statute  of  13th 
Elizabeth.  But  in  each  of  them  there  was  this  exception,  thai  it  should  not 
extend  to  avoid  any  estate  or  interest  made  upon  good  consideration  and  bona 
Jide."  1  Fonbl.  Eq.,  b.  1,  ch.  4,  §  12,  p.  270.  And  the  learned  author  is  well 
warranted  in  his  assertion;  and  his  reference  to  the  civil  law,  where  the  very 
case  now  under  discussion  is  put,  shows  that  he  did  not  contemplate  the  exist- 
ence of  the  present  distinction.  The  case  put  in  the  digest  is,  aIs  qui  a  debit- 
ore,  cujus  bona  possessa  sunt,  sciens  rem  emit,  iterum  alii  bona  fide  ementi 
vendidit.  Quaesitum  est  an  secund us  emptor  conveniri  potest?  Sed  verior  est 
Sabini  sententia,  bona  fide  emptorem  non  teneri;  quia  dolus  ei  duntaxat 
nocere  debeat  qui  eum  admissit.  Quemadmodum  diximus  non  teneri  eum,  si 
ab  ipso  debitore  ignorans  emerit.  Is  autem  qui  dolo  malo  emit,  bona  fide  antem 
ementi  vendidit,  in  solidum  pretium  rei  quod  accepit  tenebitur."  3  Pothier, 
Pand.,  lib.  42,  tit.  8,  art.  3,  §  25,  p.  195.  I  trust  that  the  doctrine  of  this  latter 
clause  is  equally  the  doctrine  of  courts  of  equity  with  that  which  is  so  per- 
suasively stated  in  the  former.  And  the  like  doctrine  is  recognized  by  Voet 
in  his  commentaries.     2  Voct,  Com.,  lib.  42,  tit.  8,  §  10,  p.  822. 

The  case  has  thus  far  been  reasoned  upon  as  though  it  depended  entirely  on 
the  statutes  of  Elizabeth,  but  in  truth  it  turns  upon  the  statute  of  frauds  of 
Rhode  Island.    If  any  doubt  could  rest  upon  the  proposition  that  both  these 
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statutes  should  receive  the  same  construction,  that  doubt  would  vanish  upon 
an  examination  of  the  Rhode  Island  act;  for  that  in  the  same  enacting  clause 
embraces  both  descriptions  of  persons,  creditors  and  purchasers,  and  as  to 
them  avoids  all  fraudulent  conveyances  and  contains  no  proviso  of  any  sort. 
Rhode  Island  Statutes,  ed.  1798,  p.  473,  §  2.  The  case  of  a  bona  fide  pur- 
chaser must,  under  this  statute,  stand  purely  upon  the  principles  of  the  com- 
mon law. 

The  great  deference  which  I  feel  for  the  chancellor  of  New  York  and  the 
supreme  court  of  Connecticut  has  occasioned  no  small  solicitude  on  my  part 
respecting  this  subject.  I  have  weighed  the  reasoning  which  has  directed 
their  judgment  with  care,  and,  however  reluctantly,  I  am  constrained  to  de- 
clare that  it  does  not  carry  conviction  to  my  judgment.  I  cannot  persuade 
myself  to  desert  the  doctrine  of  Lord  Coke  and  the  civil  law,  fortified  as  it  is 
by  the  general  analogies  of  the  common  law.  If,  therefore,  it  becomes  ma- 
terial to  the  parties  in  this  cause  to  establish  the  doctrine  that  a  bona  fide 
purchase  for  a  valuable  consideration  without  notice,  derived  under  a  grant 
made  to  defraud  creditors,  is  not  a  good  title  against  creditors,  I  shall  decide 
against  the  proposition  and  leave  the  parties  to  their  appeal  to  the  supreme 
court. 

§  530.  Though  by  the  laws  of  Rhode  Island  creditors  cannot  levy  upon  the 
real  estate  of  t/ieir  debtorA  still  circumstances  exist  under  which  a  bill  in  equity 
toill  lie  to  set  aside  a  fraudulent  conveyance  of  such  realty  and  charge  the  loiter 
with  the  debts  of  the  fraudulent  grantor. 

There  is  another  objection  lying  at  the  very  foundation  of  this  bill,  which 
requires  deliberate  consideration.  It  is  this:  By  the  laws  of  Rhode  Island 
real  estate  is  not  subject  to  be  taken  in  execution  by  a  judgment  creditor,  ex- 
cept in  a  few  cases  specified  in  the  statutes  of  that  state.  Where  the  debtor 
is  alive  and  resides  within  the  state,  the  laws  do  not  authorize  an  attachment 
or  levy  upon  his  real  estate,  unless  he  conceals  himself,  so  that  neither  his  body 
nor  personal  estate  can  be  come  at  to  satisfy  his  debts.  Stat.  Rhode  Island, 
ed.  1798,  p.  202,  §  5.  The  present  case  does  not  (as  it  is  said)  fall  exactly 
within  this  description,  and  it  is  hence  inferred  that  however  fraudulent  may 
have  been  the  conveyances  sought  to  be  set  aside  by  the  bill,  the  plaintiff  is 
without  remedy,  since  he  had  no  lien  on  the  real  estate  and  could  not  acquire 
any  title  to  it  by  his  judgment.  If  conveyances  are  acknowledgedly  made  in 
fraud  of  creditors,  and  in  cases  circumstanced  like  the  present  a  judgment 
creditor  can  have  no  redress  either  at  law  or  in  equity,  the  jurisprudence  of 
the  country  is  most  shamefully  defective  in  the  first  principles  of  justice.  Men 
must  rely  altogether  upon  the  private  honesty  of  their  debtors  for  payment  of 
their  debts  and  not  upon  remedies  by  the  law.  A  dishonest  debtor  may  lock 
up  a  splendid  fortune  from  the  reach  of  his  creditors,  and  by  the  facile  con- 
trivance of  a  conveyance  to  defraud  his  creditors,  secretly  secure  to  himself  or 
his  family  the  whole  profits  of  his  corrupt  conduct;  and,  if  he  can  quiet  his 
conscience,  relieve  himself  afterwards  from  imprisonment  under  the  plausible 
character  of  a  poor  prisoner.  I  am,  however,  of  opinion  that  the  justice  of 
the  country  does  not  deserve  such  a  reproach. 

Here  is  a  case  where  the  judgment  creditor  took  the  body  of  his  debtor  in  ex- 
ecution, Jind  had  a  right  to  retain  him  in  imprisonment,  unless  he  could  discharge 
himself  by  taking  the  poor  prisoner's  oath  that  he  had  no  property  to  support 
himself  in  prison  or  to  pay  prison  charges,  and  that  he  had  not  conveyed  any 
part  of  his  estate  to  any  persons  with  intent  to  secure  the  same,  or  to  defraud 

414 


IN  GENERAL.  §530* 

his  creditors.  The  laws  of  Rhode  Island  contemplate  that  a  false  oath  taken 
by  the  prisoner  on  such  an  occasion  incurs  the  penalty  of  perjury.  Stat.  Rhode 
Island,  ed.  1798,  pp.  229,  231.  If,  then,  the  debtor  cannot,  while  ho  possesses 
property,  be  relieved  from  imprisonment,  but  his  body  is  security  for  the  debt, 
and  he  makes  a  fraudulent  conveyance  of  his  property  (the  natural  fund  for 
the  payment  of  that  debt)  for  the  express  purpose  of  cheating  his  creditors,  and 
depriving  them  of  every  means  of  satisfaction,  it  cannot  be  possible  that  the 
law  will  authorize  the  party  or  his  coadjutors  in  such  conduct  to  reap  the  fruits 
of  their  dishonesty.  If  the  property  be  not  directly  subjected  to  the  judg- 
ment, it  is  indirectly  liable,  since  the  debtor  can  never  be  entitled  to  a  discharge 
without  yielding  it  up  to  his  creditors.  And  if  the  debtor  does  procure  a 
fraudulent  discharge  of  his  person  by  a  fraudulent  transfer  of  that  property, 
the  law  will  hold  the  latter  a  substitute  for  the  former  by  his  own  consent.  It 
is  by  no  means  universally  true,  that,  because  there  is  no  lien  directly  created  on 
land  or  other  property  by  a  debt  or  decree  in  favor  of  a  creditor,  therefore  he 
can  never  be  entitled  to  any  relief  in  respect  to  them.  Heme  v.  Meeres,  1 
Vera.,  465.  He  may  acquire  it  by  the  conduct  of  the  debtor  himself.  Jl 
sequestration^  upon  a  decree  in  chancery  is  only  personal  process,  and  does 
not  affect  the  land  immediately  like  an  extent  or  a  judgment.  The  contempt 
in  not  performing  a  decree  is  the  foundation  for  a  sequestration,  for  the  decree 
acts  only  in  jpersonam  and  not  in  rem.  BHgh  v.  Darnley,  2  P.  Will.,  620,  621. 
And  yet  a  conveyance  made  in  fraud  of  a  decree  or  of  a  sequestration  will 
be  set  aside  in  equity.  Self  v.Madox,  1  Vera.,  460,  and  cases  cited;  Simmonds 
v.  Kinnard,  4  Ves.  Jr.,1  735;  Colston  v.  Gardner,  2  Ch.  Cas.,  43;  1  Harris, 
Ch.,  ch.  26,  p.  142.  If  the  debtor,  with,  the  intent  to  defeat  a  particular  judgment 
creditor,  lend  his  money,  this,  though  a  mere  chose  in  action,  and  on  which 
the  judgment  did  not  attach  as  a  lien,  may  yet  be  followed  in  equity  by  the 
creditor.     Smithier  v.  Lewis,  1  Vera.,  39S;  and  see  1  Eq.  Abridg.,  132,  pi.  15. 

1  know  that  there  are  cases  in  which  equity  has  refused  to  interfere  to  follow 
personal  property  into  the  hands  of  a  fraudulent  grantee,  unless  execution  was 
first  taken  out  which  should  bind  that  property.  But  this  is  not  universally  true, 
any  more  than  the  rule  requiring,  as  to  lands,  the  suing  of  an  elegit.  Angell 
v.  Draper,  1  Vera.,  399,  and  Raithby's  note  (1),  and  1  Vera.,  463.  In  a  case 
of  collusion  between  an  executor  and  a  purchaser  of  leasehold  assets,  a  creditor 
on  a  bond  debt  was  permitted  to  reach  the  purchase  money  in  the  hands  of 
the  purchaser,  and  in  default  of  payment  the  leasehold  estate  was  decreed  to 
be  sold,  and  payment  ordered  out  of  the  proceeds  of  the  sale.  Crane  v.  Drake, 

2  Vern ,  616,  Raithby's  note  (1).  See  Hendricks  v.  Kobinson,  2  John.  Ch., 
283.  It  is  far  from  being  necessary  in  all  cases  that  it  should  appear  that  a 
creditor  will  sustain  a  loss  unless  a  fraudulent  conveyance  be  set  aside.  In 
Chamley  v.  Lord  Dunsany,  2  Sch.  &  Lef r.,  690,  714,  Lord  Eldon  in  the  house 
of  lords  declared,  "  it  is  every  day's  practice  for  a  creditor,  a  puisne  creditor, 
to  have  a  conveyance  of  his  debtor's  estate  declared  fraudulent;  and  although 
the  purchaser  says  that  there  is  sufficient  to  pay  the  creditor,  atiU  the  plaint- 
iffut  not  delayed  for  an  inquiry  into  that  effect\  and  if  the  conveyance  is  proved 
fraudulent,  or  a  trust,  the  court  declares  it  so,  though  it  is  plain  that  the 
grantor  may  be  benefited  much  more  than  the  plaintiff." 

But  where  there  is  a  real  injury  to  the  creditor,  where  he  does  sustain  a  loss 
by  the  fraudulent  conveyance,  it  would  be  a  narrow  obedience  to  mere  tech- 
nical roles  to  deny  him  relief.  He  must  have  a  right  to  come  into  chancery  and 
have  the  fraudulent  conveyance  set  aside;  and  if  the  court  be  bound  to  go 
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thus  far,  there  is  no  reason  why  it  should  not  stretch  out  tits  arms  to  give  him 
complete  redress.  The  principle  is  not  new  that  a  party  who  obtains  an  estate 
in  fraud  of  the  rights  of  another  shall  be  held  the  trustee  of  him  whom  he  has 
defrauded.  The  doctrine  has  beeh  applied  even  to  those  who  claim  as  inno- 
cent parties,  where  it  is  directly  through  the  fraud  without  any  intervening 
acts  or  considerations  of  their  own ;  for  it  is  against  conscience  that  one  person 
should  hold  a  benefit  derived  through  the  fraud  of  another.  Huguenin  v> 
Baseley,  14  Ves.,  273,  290.  And  the  fraudulent  procurement  of  the  omission 
of  an  act  has  been  visited  upon  the  party  with  the  same  effects  as  if  the  act 
had  been  done.  Ibid.,  and  cases  there  cited ;  Mestaer  v.  Gillespie,  11  Ves.,  621, 
638.  It  is  familiar  that  a  person  procuring  a  perfect  legal  title  of  property 
with  notice  of  a  prior  title  derived  under  the  same  party,  and  not  yet  per- 
fected, shall  be  held  a  trustee  of  the  prior  purchaser  and  compelled  to  surrender 
his  own  title.  That  is  the  common  case  of  a  second  purchaser  having  knowl- 
edge of  a  prior,  unrecorded  deed.  The  doctrine  is  carried  yet  further,  so  that 
a  p^rty  enabling  another  to  commit  a  fraud  is  made  answerable  for  the  conse- 
quences, either  personally  or  in  his  estate,  as  the  case  requires.  Evans  v.  Bick- 
nell,  6  Ves.,  174.  It  appears  to  me  that  a  court  of  equity  may  justly  consider 
the  grantees  in  this  case,  supposing  the  charges  in  the  bill  to  be  true,  as  hold- 
ing the  property  conveyed  to  them  in  trust  for  the  benefit  of  the  judgment 
creditors  who  have  been  defrauded  by  the  conveyances.  K  the  precedent  were 
to  be  made  for  the  first  time,  I  should  have  no  difficulty  in  holding  this  doc- 
trine upon  the  eternal  principles  of  justice  and  morality.  The  debtor  who 
conveys  his  property  for  the  purpose  of  defrauding  his  creditors,  and,  upon  the 
ground  that  he  has  no  property,  procures  a  discharge  of  his  person  (that 
pledge  which  the  law  had  given  them  for  their  debt),  ought  to  be  estopped 
from  denying  that  the  property  so  conveyed  stands  bound  for  his  debts,  and 
that  the  person  in  whose  hands  they  are  deposited  holds  them  in  trust  for  this 
purpose.  If  the  justice  of  the  case  could  not  be  reached  by  this  course,  I  should 
have  as  little  difficulty  in  holding  that  a  fraudulent  purchaser  should  be  held 
.to  account  to  the  creditors  for  the  full  value  of  the  property  without  any 
allowance  for  any  of  the  purchase  money  paid  by  him,  upon  the  ground  that 
such  payment,  being  fraudulent,  is  void  as  to  the  creditors;  and  that  the  case 
would  be  the  same  as  if  the  whole  purchase  money  still  remained  in  his  hands 
unpaid.  In  this  latter  case  there  could  be  no  doubt  of  the  fitness  of  a  remedy 
inequity  i:i  Rhode  Island;  for  certainly  personal  estate  (and  such  would  bo 
the  purchase  money)  is  completely  bound  by  a  judgment  and  execution.  By 
the  civil  law,  fraud  may  also  create  obligations  where  is  no  direct  agreement. 
For  if  debtors  pass  away  their  good3  or  estates  to  defraud  creditors,  it  i3 
declared  by  that  law  that  he  that  receives  them  shall  be  forced  to  return  them 
to  the  creditors.  Woods'  Inst.  Civ.  Law,  b.  3,  ch.  6,  §  8,  p.  24£.  If  such  doc- 
trines be  new  here,  they  are  not  elsewhere;  and  thejr  are  so  consonant  with 
reason,  with  equity,  and  with  conscience,  that  little  effort  can  be  necessary  to 
persuade  us  to  adopt  them. 

We  have  now  discussed  the  principal  questions  of  law  applicable  to  this 
case,  and  may  well  return  to  a  consideration  of  the  facts.  And  the  material 
question  here  is,  whether  the  conveyances  by  Simon  Smith  to  the  other  re- 
spondents are,  as  charged  in  the  bill,  fraudulent. 

Statement  of  Facts. —  It  appears  that  the  plaintiff  was  on  the  23d  of  J>e- 
cember,  1808,  the  holder  of  certain  bills  of  the  Farmers1  Exchange  Bank,  of 
which  Simon  Smith  was  a  director;  that  he  received  in  payment  of  those  bills 
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two  drafts  drawn  on  one  Andrew  Dexter  by  the  cashier  of  the  bank,  in  favor 
of  Smith,  and  indorsed  by  Smith,  and  also  by  the  president  of  the  bank  in 
blank,  one  for  §3,063,  and  another  for  $1,500.  These  drafts  being  dishonored, 
the  plain  tiff  afterwards,  on  the  15th  of  March,  1809,  brought  two  actions  on 
the  same  drafts  against  Simon  Smith  in  the  state  court  of  Ehode  Island,  and 
at  the  March  term,  1810,  of  the  supreme  court  of  that  staie  recovered  judg- 
ment in  the  same  actions  to  the  amount  of  $5,095. 3±  damages,  and  $57.03 
costs.  Executions  duly  issued  on  these  judgments,  on  which  Simon  Smith 
was  committed  to  gaol  in  May,  1810,  and  afterwards,  on  the  10th  of  May,  1813, 
he  was  discharged  from  gaol  on  taking  the  poor  prisoner's  oath  according  to 
the  laws  of  Rhode  Island.  That  oath,  as  has  been  already  stated,  supposes 
the  party  to  be  utterly  without  property  sufficient  to  support  himself  in  prison, 
or  to  pay  prison  charges;  and  he  is  expressly  required  to  swear  that  he  has 
not,  directly  or  indirectly,  sold,  conveyed,  or  disposed  of,  or  intrusted  any 
person  with  any  of  his  estate,  real  or  personal,  to  defraud  his  creditors  or  to 
receive  any  profit  for  himself. 

During  the  pendency  of  the  plaintiffs  suits,  and  before  judgment,  Simon 
Smith  being  then  in  possession  of  a  very  valuable  real  estate,  by  his  own  con- 
fession worth  $12,000  or  $14,000,  conveyed  the  whole  of  his  real  and  personal 
estate,  including  his  household  furniture,  to  his  children,  thus  stripping  him- 
self at  once  of  all  bis  property  and  means  of  support.  The  material  facts 
are  as  follows:  On  the  15th  of  September,  1809,  Simon  Smith,  for  the  asserted 
consideration  of  $1,000,  leased  to  his  two  sons-in-law,  William  Foster  (one  of 
the  respondents)  and  William  Stone  (a  respondent  by  the  bill,  but  who  died 
pending  the  suit,  and  it  has  not  been  revived  against  his  representatives),  for 
live  years  from  the  1st  day  of  April,  1810,  two  farms,  one  called  the  Wells 
fanp  of  about  two  hundred  and  eighteen  acres,  and  another  called  the  Bounds 
farm  of  about  one  hundred  and  twenty  acres.  On  the  same  day  he  conveyed 
the  reversion  of  the  same  farms  in  fee  to  his  daughters,  Esther,  the  wife  of 
the  said  William  Stone,  and  Elizabeth,  the  wife  of  the  said  William  Foster, 
for  the  asserted  consideration  of  love,  good  will,  and  parental  affection.  The 
deeds  are  admitted  to  have  been  executed  at  the  same  time;  and  the  respond- 
ents allege  that  the  consideration  money  of  $1,000  was  first  secured  and 
afterwards  actually  paid  by  them  to  one  Zephaniah  Andrews,  to  whom 
Simon  Smith  was  indebted,  and  credited  to  his  account.  The  testimony  of  the 
plaintiffs  witnesses  establishes  that  these  farms  were  at  the  time  worth  from 
$6,000  to  $7,000. 

On  the  same  15th  day  of  September,  1809,  Simon  Smith  executed  a  lease 
for  ten  years,  of  a  lot  of  land  called  the  Waterman  lot,  containing  about  fifty- 
four  acres,  to  his  son  Ziba  Smith  (one  of  the  respondents),  for  the  asserted 
consideration  of  $738,  and  on  the  same  day  conveyed  the  reversion  of  the 
same  lot  in  fee  simple  to  his  said  son  for  the  asserted  consideration  of  love, 
good  will,  and  affection.  Three  days  afterwards  Simon  Smith  conveyed  to 
the  same  son  a  lot  of  woodland,  containing  about  twenty -six  acres,  for  the 
like  consideration  of  love,  good  will,  and  parental  affection.  The  respondent 
Ziba  Smith  alleges  that  upon  these  conveyances  he  paid  about  $1,800,  and  as 
part  of  this  sum  he  gave  his  note,  which  he  afterwards  paid,  to  Zephaniah 
Andrews,  for  $1,500,  on  account  of  his  father's  debt.  The  plaintiff's  witnesses 
establish  the  value  of  the  Waterman  lot  to  be  about  $1,350.  The  value  of 
the  wood  lot  does  not  appear;  but  it  was  probably  worth  quite  $800  or 
$1,000. 
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On  the  same  15th  of  September,  1809,  Simon  Smith  executed  a  lease  to  his 
son  Darius,  for  five  years  from,  the  ensuing  April,  of  a  farm  called  the  Daniel 
Eddy  farm,  containing  about  one  hundred  and  thirty  acres,  for  the  asserted 
consideration  of  $500.  Three  days  afterwards  Simon  Smith  conveyed  the 
reversion  of  the  same  farm,  for  the  asserted  consideration  of  $500,  to  his  sons 
Darius  Smith  and  Ahab  Smith,  and  u  to  the  eldest  male  heir  of  each  of  them, 
and  their  eldest  male  heirs,  and  so  to  descend  in  that  line  in  equal  moieties," 

Darius  died  in  March,  1816,  insolvent,  and  on  the  7th  of  February  of  the 
same  year,  Ahab  and  Darius  (Thomas,  the  oldest  son  of  Darius,  joining  in  the 
deed)  conveyed  the  same  property  to  their  nephews  Amasa  Stone  and  William 
Stone,  Jrs.  (the  sons  of  William  Stone  the  respondent),  for  the  asserted  con- 
sideration of  $2,000,  and  a  lease  was  granted  by  them  back  to  Ahab,  of  the 
premises,  for  and  during  his,  Ahab's,  life.  The  lease  was  executed  on  the  same 
day,  and  purports  to  have  been  given  in  consideration  of  their  uncle  Ahab's 
having  the  same  day  executed  a  deed  of  gift  to  them  of  his  estate  in  the  same 
land,  and  for  the  further  consideration  of  one  dollar.  It  may  not  be  unim- 
portant to  observe  that  the  execution  of  these  deeds  is  witnessed  by  Simon 
Smith  and  William  Stone,  and  that  there  is  an  express  reference  in  the  first 
deed  to  the  title  of  the  grantors,  as  derived  under  Simon  Smith's  deed  of  the 
15th  of  September,  1809.  The  respondent  Ahab  alleges  that  his  father  was 
indebted  to  him  in  the  sum  of  $3,040.99  (a  specific  return  of  the  items  of 
which,  under  date  of  1815  and  1816,  is  annexed  to  the  answer),  of  which 
about  one-half  is  for  services,  and  the  other  half  is  made  .up  of  items 
of  a  miscellaneous  characler,  of  which  one  item  of  $875  is  sufficiently  re- 
markable, it  being  the  estimated  rent  of  the  Daniel  Eddy  farm  from  the 
time  of  the  original  purchase  by  the  father  to  the  time  of  the  conveyance. 
This  is  claimed  on  the  ground  that  the  father  bought  the  farm  originally /or 
his  sons  in  payment  of  their  services;  and  the  amount  constitutes  the  pay- 
ment made  by  Ahab  to  his  father  for  his  moiety.  The  Messrs.  Stone  in 
their  answer  allege  that  the  $2,000  mentioned  in  the  deed  to  them  was  paid 
to  Darius  partly  by  the  payment,  with  the  assistance  of  their  father,  of  debts 
due  by  Darius  to  his  creditors,  to  the  amount  of  $1,060,  and  partly  by  pay- 
ment of  a  mortgage  of  Darius  to  a  Mr.  Barton,  in  January,  1816,  for  $300, 
and  for  the  residue  of  $640,  they  gave  their  note  to  Darius,  which  since  his 
death  has  been  paid  to  bis  creditors.  As  the  plaintiff  seeks  only  to  subject  to 
his  claim  the  moiety  of  Ahab,  so  far  as  his  life  estate  extends,  it  is  not  neces- 
sary to  consider  how  that  of  Darius  is  sustained.  It  is  clear  that  as  the 
young  Messrs.  Stone  claim  through  a  voluntary  gift  of  Ahab,  by  the  very 
terms  of  their  deed  they  cannot  be  permitted  to  set  up,  as  they  now  pretend, 
a  different  pecuniary  consideration  (Bridgman  v.  Green,  2  Ves.,  627;  Clarkson 
v.  Han  way,  2  P.  Will.,  203;  Watt  v.  Grove,  2  Sch.  &  Lefr.,  492,  501;  Hil- 
dreth  v.  Sands,  2  John.  Ch.,  35,  42),  and  they  must  be  deemed  as  mere  volun- 
teers standing  in  the  same  predicament  as  if  the  estate  were  now  in  Ahab. 
But  as  they  are  not  parties  to  this  bill,  and  that  of  Dexter  v.  Smith  and  others 
applies  to  them,  I  shall  reserve  all  further  remarks  for  that  case. 

It  is  deserving  of  observation,  too,  in  this  connection,  that  Simon  Smith, 
by  a  deed  purporting  to  be  dated  on  the  7th  of  March,  1807,  but  not  acknowl- 
edged until  7th  of  March,  1808,  in  consideration  of  love,  good  will,  and 
parental  affection,  conveyed  to  the  same  Darius  Smith,  "  and  to  his  eldest 
male  heir  born  unto  him,  and  to  his  eldest  male  heir,  and  so  to  descend  down 
to  the  eldest  male  heir,"  etc.,  a  farm  called  the  Lewis  and  Finkham  farm,  oon- 
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taining  about  ninety-three  acres.  And  yet  the  consideration  set  up  to 
support  the  other  deed  in  favor  of  Darius  is  founded  in  a  great  measure  upon 
services  which  were  unrequited  by  his  father. 

On  the  22d  of  November,  1809,  Simon  Smith,  for  the  asserted  consideration 
of  $8,000,  conveyed  to  his  sons  Ziba  Smith  and  Simon  Smith,  Jr.  (the  respond- 
ent), in  fee,  his  homestead  farm,  containing  about  three  hundred  acres.     After- 
wards on  the  30th  of  May,  1812,  Ziba  Smith  conveyed  his  moiety  of  the  farm, 
excepting  thirty-one  acres,  to  Simon  Smith,  Jr.,  for  the  asserted  consideration 
of  $4,000,  and  thus  Simon  became  possessed  of  the  whole  farm  with  the  above 
exception;  and  Simon  Smith,  Jr.,  on  the  same  day  conveyed  his  moiety  of  the 
thirty-one  acres  to  Ziba  Smith,  for  the  asserted  consideration  of  $794.     Simon 
Smith,  Jr.,  further  admits  that  he  received  at  the  same  time  all  the  personal 
estate  that  there  was  of  his  father's,  consisting  principally  of  household  furni- 
ture worth  about  $200,  and  paid  for  the  same.     He  does  not,  however,  upon 
his  original  answer  state  the  manner  in  which  he  paid  either  for  the  personal 
or  real  estate  so  conveyed  to  him,  and  exceptions  having  been  taken  to  it  on 
this  account,  by  his  supplemental  answer  he  asserts  that  on  the  1st  of  October, 
1809,  he  paid  Zephaniah  Andrews,  on  his  father's  account,  $1,250 ;  that  on  the 
1st  of  August,  1809,  he  became  bound  to  one  Seth  Hunt,  for  his  father  (as  it 
should  seem),  for  the  sum  of  $2,273.80,  which  he  afterwards  in  July,  1810,  paid. 
He  paid  to  other  creditors  about  $909.33,  and  he  held  notes  against  his  father 
amounting  to  $595.72.     Some  of  these  notes  were  given  to  him  in  1805,  some 
in  1806,  one  in  1808  and  one  in  1809.    He  further  states  that  in  1805  or  1806 
he  assisted  his  father  in  building  a  vessel  called  the  Perseverance,  and  for  this 
and  other  previous  services  his  father  agreed  to  allow  him  one  moiety  of  the 
price  for  which  she  should  be  sold;  and  that  she  was  sold,  as  he  believes,  for 
about  $6,000.    That  he  took  one  moiety  of  the  farm  above  mentioned  in  pay- 
ment of  the  debts  due  to  him;  and  that  he  and  his  brother  Ziba  gave  their 
father  their  several  notes  for  $4,000  each,  for  the  purchase  money,  and  that 
what  was  due  him  beyond  the  price  of  his  moiety  of  the  purchase  money  was 
to  be  paid  by  Ziba's  note.     That  Ziba  afterwards  being  embarrassed  and 
unable  to  pay  the  note,  he  took  the  conveyance  of  the  moiety  of  Ziba  in  1812,  in 
payment  of  the  debt  due  to  himself  from  his  father;  and  about  this  time  (1812) 
he  took  up  his  own  note  given  to  his  father,  and  made  a  settlement  with  him, 
and  in  that  settlement  $3,000  was  allowed  him  on  account  of  the  sale  of 
the  Perseverance.  He  adds  that  he  had  paid  other  sums  for  his  father,  but  cannot 
recollect  particulars,  and  is  positive  in  this  manner  that  he  paid  $8,000  for  the 
homestead  farm;  and  that  in  1810  and  1811  he  was  obliged  to  sell  some  of  his 
own  lands  to  the  amount  of  $2,000  or  $2,100  to  pay  debts  contracted  on 
his  father's  account.    The  answer  of  Ziba  only  states   the  purchase  of  his 
father  and  his  conveyance  to  his  brother  for  the  reasons  stated  by  him,  and 
that  thus  his  note  given  to  his  father  was  discharged.    He  says  nothing  as  to 
the  thirty-one  acres  retained  by  him,  not  even  mentioning  the  fact  of  the 
retainer. 

It  is  material  to  state  that  previous  to  this  fraud,  on  the  15th  day  of  May, 
1807,  Simon  Smith  for  the  asserted  consideration  of  $1,000  "  and  other  good 
considerations  him  thereunto  moving,"  executed  a  lease  to  his  son  Simon 
Smith,  Jr.,  and  u  to  his  eldest  male  heir,  and  to  the  eldest  male  heir  of  him,  and 
so  to  descend,"  etc.,  for  the  term  of  one  thousand  years,  a  farm  called  the 
Absalona  Hill  farm,  containing  about  three  hundred  and  thirty-five  acres.  On 
the  same  day  he  conveyed  to  his  said  son,  in  fee,  another  tract  of  land  contain- 
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ing  about  forty  acres,  for  the  asserted  consideration  of  $2,000;  and  also  by  a 
third  deed  on  the  same  day  he  conveyed  to  him  another  tract  of  land,  in  fee,  of 
twenty-five  acres,  for  the  asserted  consideration  of  $1,000.  These  three  deeds, 
being  all  executed  at  the  same  time  between  the  same  parties,  must  be  con- 
sidered as  one  transaction;  and  they  convey  about  four  hundred  acres  of  land 
for  $4,000,  worth,  as  one  of  the  witnesses  declares,  from  $12,000  to  $15,000.  It 
is  apparent,  therefore,  that  paternal  love  and  affection  must  have  constituted 
a  material  inducement  to  the  conveyance. 

In  respect  to  his  son  Ziba,  too,  there  is  no  reason  to  suspect  the  father's 
want  of  liberality,  for  on  the  12th  of  April,  1800,  in  consideration  of  $1,500, 
and  "  more  especially  for  the  good  settlement,  well  being,  and  advancement 
of  Ziba  in  this  world,"  the  father  executed  to  him  and  his  heirs  male,  a  lease  of 
three  farms,  containing  about  three  hundred  and  eighty  acres,  for  the  term 
of  one  thousand  years.  It  may  deserve  a  passing  observation,  that  if,  as  the 
respondents  now  contend,  the  father  was  a  man  who  had  long  been  heavily 
oppressed  with  debts,  and  reputed  much  richer  than  he  really  was,  and  in  truth 
having  but  little  property  beyond  his  debts,  it  seems  somewhat  extraordinary 
that  he  should  have  been  so  very  liberal  to  his  children;  and  it  would  require 
more  faith  than  I  profess  to  have,  to  believe  that  these  prior  conveyances  did 
not  meditate  an  evasion  of  the  rights  of  creditors.  No, man  has  a  right  to  be 
generous  at  the  expense  of  his  honest  creditors. 

We  have  no*v  passed  in  review  all  the  conveyances  which  were  made  during 
the  pendency  of  the  plaintiffs  suit,  with  a  few  explanations  of  the  character 
which  is  attempted  by  the  respondents  to  be  impressed  on  them.  To  these 
deeds,  wjlth  a  single  exception,  some  one  of  his  children  were  witnesses,  and 
among  these  witnesses  were  Darius  Smith,  Simon  Smith,  Jr.,  William  Foster, 
William  Stone,  and  Elizabeth  Foster.  The  money  considerations  apparent  on 
the  face  of  these  deeds  exceed  $15,000,  and  if  the  testimony  of  witnesses  is  to 
be  believed,  the  property  was  at  least  worth  $22,000.  Connecting  this  with 
the  conveyances  previously  made,  the  children  were  possessed  of  property  de- 
rived from  their  father,  worth  at  least  $35,000. 

Some  additional  facts  ought  not  to  be  omitted.  Notwithstanding  the  great 
diligence  exercised  in  this  case  to  obtain  testimony  in  support  of  these  con- 
veyances, it  does  not  appear  that  Simon  Smith  at  the  time  was  indebted  in 
any  considerable  amount,  Excluding  the  debt  set  up  by  his  children,  but  to 
Zephaniah  Andrews,  to  Avhom  he  was  indebted  not  exceeding  $4,500,  and  a 
debt  due  to  the  Farmers'  Exchange  Bank,  of  $15,284.  The  debt  due  to  Andrews 
appears  to  have  been  discharged  ultimately  by  the  children  of  Simon  Smith 
at  various  times  between  December,  1810,  and  May,  1813.  Notes  were  given 
in  small  sums,  payable  in  one,  two,  three*  and  four  years,  some  of  which  were 
signed  by  the  children  only;  and  some  were  indorsed  or  signed  by  the  father; 
and  on  all,  excepting  two  or  three  notes  of  about  $1,000,  no  payments  were  ever 
made  except  after  suit  and  judgment  at  law  against  the  parties.  The  debt 
due  to  the  Farmers'  Exchange  Bank  was  paid  between  May  and  August,  1809, 
by  bills  of  that  bank  (which  had  failed  in  the  preceding  February),  bought  at 
a  very  great  discount,  and,  as  seems  admitted  by  the  respondents'  counsel,  for 
a  sum  not  exceeding  $3,000 ;  and  from  the  other  evidence  in  the  case,  proba- 
bly for  a  sum  considerably  less.  The  greater  part,  if  not  the  whole,  was  pur- 
chased for  Simon  Smith  by  a  Mr.  Hunt,  who  received  for  the  bills  two  notes, 
one  for  $1,500,  and  one  for  $773.80,  signed  by  Smith,  and  indorsed  by  his  sons 
William  Foster  and  Simon  Smith,  Jr.    These  notes  were  afterwards  sued  bv 
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the  holders,  and  judgment  recovered  against  the  indorsers  in  the  summer  of 
1810.  So  that  it  is  apparent  that  neither  of  these  debts  were  in  fact  dis- 
charged by  the  children  at  the  time  of  the  convej'ances  above  stated,  and  that 
the  father  was  not  entirely  exonerated  from  them,  but  as  to  a  considerable 
part  still  remained  liable  as  a  party  to  the  notes. 

Upon  the  first  blush  of  these  transactions,  it  seems  almost  impossible  not  to 
pronounce  the  conveyances  executed  in  September  and  November,  1809,  as 
fraudulent,  and  made  with  the  meditated  design  to  injure  and  defeat  cred- 
itors.   The  badges  of  fraud  cluster  about  them  in  every  direction.     They  were 
made  pending  suits  brought  for  large  sums  of  money  due  to  creditors,  after  the 
failure  of  the  bank  whose  credit  Simon  Smith  had  lent  his  own  personal  se- 
curity to  support.     They  were  all  made  to  the  children  of  Simon  Smith,  who 
appear  to  have  been  privies  to  all  the  conveyances.     The  consideration  of 
several  of  the  deeds  is  avowedly  an  inadequate  consideration  as  against  credit- 
ors, founded  on  mere  love  and  affection ;  and  the  property  disposed  of  in  this 
manner  is  of  great  value.     The  conveyances  embrace  the  whole  property, 
personal  and  real,  of  the  father;  thus  reducing  him  to  absolute  beggary,  and 
including  even  his  household  furniture.     No  money  was  paid  at  the  time;  all 
rested  in  confidence,  and  the  utmost  that  the  children  ever  became  bound 
to  pay  to  creditors,  or  ever  did  pay,  was  short  of  §7,000,  though  the  property 
then  conveyed  to  them  was  in  their  own  view  worth  more  than  double  that 
amount;  and  beyond  all  question,  upon  the  evidence,  more  than  three  times 
that  amount.    The  remaining  consideration  for  this  property  was  either  love% 
or  affection  or  debts  due,  unliquidated  debts  due  for  services,  from  a  father 
who  had  previously  conveyed  to  the  parties  large  and  valuable  farms,  either 
confessedly  or  implicitly  from  parental  affection,  or  for  a  very  inadequate 
consideration.    It  is  utterly  impossible  for  a  court  of  justice  to  sustain  such 
conveyances  as  bona  fide,  unless  it  surrenders  all  judgment  and  discretion.     The 
transactions  can  be  viewed  in  no  other  light  than  that  which  the  father 
avowed  to  one  of  the  witnesses  who  wrote  several  of  the  conveyances,  as  hav- 
ing no  other  objects  but  to  give  his  estate  to  his  children.    The  inferenoe 
deducible   from  the  facts  that  this   was  the  father's  whole  property,  that 
the  conveyances  are  professedly  in   part  voluntary,  and  that  he  was  then 
indebted   beyond  the  amount  of  his   whole  estate,   would  alone    be  con- 
clusive of  the  fraud.    And  if  fraud  applied   to  any  of  these  transactions, 
it  infected  the  whole.     In  a  legal  point  of  view,  the  mala  fide  which  justly 
applies  to  one  infects  by  its  contamination  the  whole.     I  have  no  doubt 
that  they  must  be  declared  fraudulent  upon  this  broad  and  general  examina- 
tion of  the  case;  and  if  there  were  any  doubt  here,  a  more  thorough  and 
minute  sifting  of  the  facts  accompanying  each  conveyance,  and  the  answers 
made  in  their  support,  would  irresistibly  lead  to  the  same  conclusion.    I  for- 
bear, however,  to  dwell  on  these  facts,  as  I  cannot  escape  from  that  which 
stands  so  prominent  on  the  face  of  the  transactions.     I  have  omitted  tot  take 
any  notice  of  the  exception  to  the  competency  of  Thomas  Smith  and  Amasa 
Stone  as  witnesses,  not  because  I  am  against  that  exception,  but  because  it  is 
not  necessary  to  decide  it.     See  Roberts  v.  Anderson,  3  John.  Ch.,  371,  375. 

§  631.  A  deed  fraudulent  in  fact  is  absolutely  void  and  cannot  be  allowed  to 
Hand  as  a  security  for  any  purpose  of  reimbursement  or  indemnity. 

Taking  this,  then,  to  be  the  state  of  the  case,  for  the  reasons  that  have 
been  already  suggested,  there  do  not  appear  to  me  to  be  any  persons  standing 
before  the  court  as  bona  fide  purchasers  for  a  valuable  consideration  without 
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notice,  and  consequently  none  entitled  to  protection  as  such.  The  next  ques- 
tion that  arises  is,  whether  the  conveyances  are  to  stand  as  securities  for  the 
sums  which  have  been  really  advanced  or  paid  by  them  for  their  father 
since  the  execution  of  these  instruments.  I  agree  to  the  doctrine  laid  down  by 
Mr.  Chancellor  Kent,  in  Boyd  v.  Dunlap,  1  John.  Ch.,  478,  and  Sands  v.  Cod- 
wise,  4  John.,  536, 549,  that  a  deed  fraudulent  in  fact  is  absolutely  void,  and  is 
not  permitted  to  stand  as  a  security  for  any  purpose  of  reimbursement  or  in- 
demnity;  but  it  is  otherwise  with  a  deed  obtained  under  suspicious  or  inequi- 
table circumstances,  or  which  is  only  constructively  fraudulent.  At  law, 
where  a  conveyance  is  found  to  be  fraudulent  against  a  creditor,  he  comes  in 
and  avoids  all  without  repayment  of  any  consideration.  But  it  is  said  equity 
can  deal  differently  with  it,  and  decree  back  principal  and  interest;  and,  there- 
fore, in  equity,  a  lesser  matter  will  in  such  a  case  set  a  conveyance  aside. 
Heme  v.  Meeres,  1  Vera.,  465 ;  S.  C.  fully,  2  Bro.  Ch.,  note  to  Heathcote  v. 
Paignon,  p.  177;  Att'y  Gen'l  v.  Vigor,  8  Ves.  Jr.,  256,  283.  Cases  are  not 
nnfrequent  in  equity,  where  the  court  upon  setting  aside  a  conveyance,  has 
left  some  benefit  to  the  grantee.  But  that  is  done  only  where  there  are  cir- 
cumstances which  do  not  immediately  affect  the  party  against  whom  the  de- 
cree is  sought,  with  an  original  and  meditated  fraud ;  or  If  he  holds  a  derivative 
title,  where  that  title  was  attained  without  knowledge  of  the  fraud.  Such  was 
the  case  of  How  v.  Weldon,  2  Ves..  517  (see,  also,  Proof  v.  Hines,  Cas.  Temp. 
Talb.,  Ill;  Grove  v.  Watt,  2  Sch.  &  Lef.,  492),  etc.,  where  an  assignment  of 
prize  money  having  been  obtained  for  an  inadequate  consideration,  it  was  set 
aside  even  in  the  hands  of  a  second  assignee,  but  admitted,  however,  to  stand 
.  security  for  the  original  purchase  money. 

In  Bennett  v.  Musgrave,  2  Ves.,  51,  Lord  Hardwicke  decreed  a  conveyance 
of  land,  which  was  made  in  fraud  of  creditors,  void  so  far  as  respected  a  cred- 
itor who  had  taken  the  same  in  execution  on  an  elegit.  And  he  is  reported 
to  have  said,  that "  whether  the  party  could  recover  [at  law]  or  not,  he  is  en- 
titled to  come  into  this  court;  the  distinction  in  this  court  being,  where  a  sub- 
sequent purchaser  for  valuable  consideration  would  recover  the  estate  and  set 
aside,  or  get  the  better,  of  a  precedent  voluntary  conveyance,  if  that  convey- 
ance was  fairly  made  without  actual  fraud,  the  court  will  say,  take  your  re- 
medy at  law ;  but  wherever  the  conveyance  is  attended  with  actual  fraud, 
though  they  might  go  to  law  by  ejectment  and  recover  the  possession,  they 
may  come  into  this  court  to  set  aside  that  conveyance;  which  is  a  distinction 
between  actual  and  presumed  fraud,  from  its  being  merely  a  conveyance." 
I  do  not  cite  this  case  to  show  th^it  the  grantee  was  permitted  here  to  retain 
a  benefit;  for  Lord  Hardwicke  (whose  decision  seems  very  imperfectly  re- 
ported) did  not  intend  such  benefit,  but  he  considered  the  conveyance  void  for 
meditated  fraud,  though  he  seems  to  have  thought  there  might  be  some  diffi- 
culty in  establishing  that  at  law.  He  set  aside  the  conveyance,  so  far  as 
respected  the  creditor,  as  void  against  him;  and  he  having  an  elegit  executed 
on  the  land,  this  was  all  that  the  case  required ;  for  it  will  not  be  pretended  that 
the  conveyance  was  void  as  to  third  persons.  What  I  cite  it  for  is  to  show 
the  distinction  between  actual  and  constructive  fraud.  The  former  makes  the 
conveyance  "  utterly  void"  as  to  creditors  and  others  whom  it  intends  to 
injure,  and  therefore  it  cannot  be  permitted  to  stand  as  to  them  as  a  security 
for  advances.  But  if  no  such  actual  fraud  was  originally  in  contemplation, 
but  the  law  adjudges  the  conveyance  fraudulent  on  motives  of  public 
policy,  as  in  cases  of  voluntary  or  other  conveyances,  which  are  void  against 
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creditors  and  purchasers,  there,  if  any  advances  have  been  made,  or  any  other 
equities  arise,  they  may  be  enforced  by  the  court  in  favor  of  the  grantee. 

In  the  present  case  it  appears  to  me  that  the  court  is  bound  by  the  strict 
rule.  The  conveyances  were  in  their  very  concoction  fraudulent.  They  were, 
therefore,  in  the  language  of  the  statute,  "  utterly  void  "  as  against  creditors, 
and  cannot  be  permitted  to  stand  as  a  security  for  any  advances  subsequently 
made,  or  any  pretended  debts  then  due.  All  the  reasons  of  public  policy,  so 
forcibly  urged  in  Sands  v.  Codwise,  4  Johns.,  598,  against  such  an  allow- 
ance, command  the  court  to  be  rigid  in  denying  to  those  who  are  guilty  of 
bad  faith,  any  such  indulgence.  Let  them  reap  the  due  reward  of  their  own 
misconduct. 

I  have  hesitated  as  to  the  nature  of  the  decree  which  ought  to  be  made  in 
this  case,  whether  under  all  the  circumstances  to  hold  the  respondents  accord- 
ing to  their  respective  interests  liable  to  account  to  the  plaintiff  for  the  full 
value  of  the  estates  conveyed,  with  interest,  as  a  fund  for  the  payment  of  his 
debt,  leaving  them  in  possession  of  their  estates;  or  to  decree  the  conveyances 
void,  and,  the  plaintiff's  debt  a  charge  upon  the  land,  and  the  rents  and  profits 
which  have  accrued  since  the  conveyances,  giving  them  an  election  to  pay  the 
debt  really  due  him,  and  in  default,  to  order  the  land  to  be  sold,  and,  an  ac- 
count to  be  taken  of  the  rents  and  profits,  and  out  of  these  funds  to  give  the 
plaintiff  a  priority  of  payment.  I  have  concluded  to  adopt  the  latter  course, 
not  meaning  to  imply  any  doubt  of  the  propriety  of  the  former. 

§  532.  Though  the  complainant  he  a  judgment  creditor,  a  court  of  equity  toitt 
look  into  the  consideration  upon  which  his  claim  is  founded,  provided  the  relief 
he  seeks  is  to  set  aside  a  fraudulent  conveyance. 

The  only  further  point  on  which  I  have  paused  has  been  as  to  the  extent 
of  the  plaintiff's  demand.  It  originated  in  Farmers'  Exchange  bills,  which  at 
the  time  of  the  giving  the  drafts  on  which  the  plaintiff's  judgment  is  founded 
were  at  a  great  discount.  At  law  I  am  aware  that  the  plaintiff  might  be  en- 
titled to  the  full  amount  of  his  judgment,  notwithstanding  any  purchase  of 
this  sort.  But  I  think  a  court  of  equity  has  a  right  to  moderate  his  claim; 
and  if  he  asks  equity,  to  compel  him  to  do  equity.  All  that  in  conscience  he 
ought  to  claim,  under  all  the  circumstances,  against  Simon  Smith,  is  the  value 
of  the  bills  of  the  bank  at  the  time  he  received  them  or  bought  them,  with 
interest  from  that  time  to  the  present.  I  shall  therefore  direct  an  inquiry  to 
be  had  before  a  master  for  this  purpose,  on  which  examination  the  plaintiff  is 
to  be  examined  in  respect  to  this  point  on  oath.  A  reference  also  must  be 
made  to  the  master  to  ascertain  the  rents  and  profits,  making  all  proper  de- 
ductions; and  all  further  orders  are  reserved  until  the  report  is  made. 

GRAHAM  v.  RAILROAD  COMPANY. 
(12  Otto,  148-161.    1880.) 

Appeal  from  TJ.  S.  Circuit  Court,  Eastern  District  of  Wisconsin. 

Opinion  by  Mb.  Justice  Bradley. 

Statement  of  Facts. —  In  September,  1855,  the  La  Crosse  &  Milwaukee 
Railroad  Company,  not  being  at  that  time,  so  far  as  appears,  indebted  in  any 
considerable  amount,  sold  certain  lands  in  the  city  of  Milwaukee  not  then 
wanted  for  railroad  purposes  to  Charles  D.  Nash  for  the  sum  of  $25,000.  The 
officers  of  the  company  who  took  a  leading  part  in  negotiating  the  sale  are 
charged  to  have  been  interested  in  the  purchase,  and  to  have  furnished  Nash 
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the  means  for  effecting  it.  At  all  events,  shortly  after  it  was  made,  Nash  con- 
veyed the  property  for  the  original  consideration  to  Moses  Kneeland,  one  of 
the  officers  referred  to,  and  Kneeland,  retaining  one-third  part,  subsequently 
conveyed  the  other  two  third  parts  to  Ludington  and  Kilbourn,  they  all  being 
directors  of  the  company,  and  members  of  the  executive  committee.  The 
company  itself  never  questioned  the  fairness  of  this  transaction;  on  the  con- 
trary the  sale  was  subsequently  (in  March,  1858)  expressly  confirmed  by  the 
board  of  directors,  and  a  further  quitclaim  deed  executed  by  the  company  in 
confirmation  thereof.  In  September  and  November,  1858,  the  appellants  re- 
covered two  judgments  against  the  company  for  indebtedness  on  contract, 
arising  after  the  sale  of  the  lands,  and  issued  executions  thereon  under  which 
levies  were  made  on  said  lands  as  lands  of  the  company.  In  January,  1860, 
the  appellants  having  sued  on  these  judgments  in  the  United  States  court,  re- 
covered a  second  judgment  for  upwards  of  $40,000,  issued  execution  thereon, 
and  made  another  levy  on  the  lands.  Being  unwilling  to  attempt  a  sale  under 
their  said  execution  in  consequence  of  the  deeds  for  the  lands  being  recorded, 
the  appellants,  in  June,  1800,  filed  the  bill  in  this  case  against  Kneeland,  Kil- 
bourn, Ludington,  and  the  railroad  company,  setting  forth  their  said  judg- 
ments, executions,  and  levies,  stating  the  fact  of  the  said  sale  to  Nash  and  his 
conveyance  to  Kneeland,  and  the  latter's  conveyance  to  the  other  parties; 
alleging  that  the  transaction  was  a  fraud  against  the  corporation  and  its  cred- 
itors, and  complaining  that  the  said  conveyances  of  the  lands  were  a  cloud 
upon  their  right  to  sell  the  lands  under  execution,  and  an  impediment  in  the 
way  of  the  execution  of  their  writ  of  fieri  facias;  and  prajTed  that  the  lands 
might  be  decreed  subject  to  the  lien  of  their  judgment ;  that  they  might  be 
decreed  to  be  authorized  to  sell  the  same,  or  so  much  as  might  be  necessary 
for  the  purpose  of  satisfying  their  judgment;  and  that  Kneeland,  Kilbourn 
and  Ludington  might  join  in  the  conveyance,  and  might  be  restrained  from 
claiming  the  land ;  and  that  the  conveyances  to  them  might  be  declared  null 
and  void.  The  bill,  amongst  other  things,  averred  that  the  lands  were  sold  to 
Nash  for  much  less  than  their  real  value;  but  it  contained  no  allegation  that 
the  company  was  insolvent,  or  that  it  had  not  other  assets  available  under  an 
execution;  nor  was  any  offer  made  to  repay  the  consideration  which  the  pur- 
chaser had  given  for  the  lands. 

To  this  bill  the  defendants  severally  filed  answers,  denying  that  the  lands 
were  worth  more  than  $25,000  at  the  time  of  sale ;  averring  that  the  sale  was 
made  in  good  faith,  and  with  the  company's  concurrence,  and  setting  forth  in 
detail  many  circumstances  tending  to  show  that  the  title  was  involved  and 
embarrassed ;  that  they  required  large  outlays  of  money  to  render  them  avail- 
able; that  the  company  had  offered  them  for  sale  in  the  market,  and  was 
unable  to  get  from  any  other  person  the  price  paid  for  them  by  Nash ;  that  al- 
though Nash  was  requested  to  purchase  the  lands  by  Kneeland,  and  was  aided 
by  him  in  paying  therefor,  yet  Nash  had  the  option  to  keep  them;  but  after 
making  the  purchase  and  inquiring  into  the  title  and  situation  of  the  lands,  he 
asked  to  be  relieved  from  the  purchase,  and  that  thereupon  Kneeland,  Kil- 
bourn and  Ludington  took  them  off  of  his  hands.    . 

The  parties  went  into  proofs,  and  it  appears  that  the  company  had,  for 
months  prior  to  the  sale,  been  endeavoring  to  dispose  of  the  lands,  and  could 
get  no  purchaser  at  the  price  offered  by  Nash ;  and  the  leading  statements  of 
the  answer,  as  to  the  title  and  situation  of  the  lands,  were  verified.  It  also 
appeared  that  the  railroad  company  never  objected  to  the  sale,  but  that  it  was 
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expressly  confirmed  in  March,  1858,  by  a  resolution  of  the  board  of  directors, 
as  before  noticed.  Various  transactions  subsequently  took  place,  by  which 
other  parties  became  interested  in  the  lands,  and  in  the  affairs  and  property  of 
the  railroad  company,  which  are  fully  developed  in  the  supplemental  proceed- 
ings and  proofs;  but  it  is  unnecessary  to  notice  them  further.  The  foregoing 
statement  exhibits  the  leading  features  of  the  case  as  presented  for  our  con- 
sideration. 

The  main  question  is,  whether  the  sale  to  Nash,  made  before  the  railroad 
company  became  indebted  to  the  appellants,  and  when  for  all  that  appears  it 
was  perfectly  solvent,  even  though  made  for  the  use  and  benefit  of  the  officers 
referred  to,  can  be  set  aside  at  the  instance  of  the  complainants,  for  the  pur- 
pose of  subjecting  the  lands  to  sale  under  their  execution.  And  this  question, 
we  think,  must  be  answered  in  the  negative. 

§  633.  The  rights  of  subsequent  creditors  in  cases  of  voluntary  conveyances  by 
the  debtor. 

It  is  a  well  settled  rule  of  law  that  if  an  individual,  being  solvent  at  the 
time,  without  any  actual  intent  to  defraud  creditors,  disposes  of  property  for 
an  inadequate  consideration,  or  even  makes  a  voluntary  conveyance  of  it,  sub- 
sequent creditors  cannot  question  the  transaction.  They  are  not  injured.  They 
gave  credit  to  the  debtor  in  the  status  which  he  had  after  the  voluntary  con- 
veyance was  made.  The  authorities  on  this  subject  are  fully  collected  in  the 
notes  to  Sexton  v.  Wheaton,  1  Am.  L.  CaS.,  1  (see  §§  865-71,  infra),  and  in 
the  opinion  of  Mr.  Chief  Justice  Marshall  in  that  case;  and  the  general 
doctrine  is  affirmed  in  Mattingly  v.  Nye,  8  Wall.,  370  (§§  862-63,  infra). 

It  is  true  that  if  a  debtor  dispose  of  his  property  with  intent  to  defraud 
those  to  whom  he  expects  to  become  immediately  or  soon  indebted,  this  may 
be  a  fraud  against  them  which  they  may  have  a  right  to  unravel.  But  that 
is  a  special  case,  to  which  the  present  bears  no  resemblance.  It  is  not  pre- 
tended that  the  railroad  company  disposed  of  the  property  in  question  for  the 
purpose  of  defrauding  creditors,  much  less  for  the  purpose  of  defrauding  those 
who  afterwards  in  due  course  of  business  might  become  its  creditors.  But  it 
is  contended  that  this  is  a  case  in  which  the  debtor  corporation  was  defrauded 
of  its  property,  and  that  as  the  company  had  a  right  of  proceeding  for  its  re- 
covery, any  of  its  judgment  and  execution  creditors  have  an  equal  right;  that 
it  is  a  property  right,  and  one  that  inures  to  the  benefit  of  creditors. 

Conceding  that  creditors  who  were  such  when  the  fraudulent  procurement 
of  the  debtor's  property  occurred, —  and  cases  to  that  effect  have  been  cited, — 
the  question  still  remains,  whether,  the  debtor  being  unwilling  to  disturb  the 
transaction,  subsequent  creditors  have  such  an  interest  that  they  can  reach  the 
property  for  the  satisfaction  of  their  debts.  We  doubt  whether  any  case,  going 
as  far  as  this,  can  be  found.  No  such  case  has  been  cited  in  the  argument. 
Dicta  of  judges  to  that  effect  may  undoubtedly  be  produced,  but  they  are  not 
supported  by  the  facts  of  the  cases  under  consideration. 

§  584.  Relative  rights  of  subsequent  creditors  and  subsequent  purcltasers. 

It  seems  clear  that  subsequent  creditors  have  no  better  right  than  sub- 
sequent purchasers  to  question  a  previous  transaction  in  which  the  debtor's 
property  was  obtained  from  him  by  fraud,  which  he  has  acquiesced  in,  and 
which  he  has  manifested  no  desire  to  disturb.  Yet,  in  such  a  case,  subsequent 
purchasers  have  no  such  right.  In  French  v.  Shotwell,  5  Johns.  Ch.,  555, 
Chancellor  Kent  decided,  upon  full  consideration,  that  when  a  party  to  a  judg- 
ment entered  upon  a  warrant  of  attorney  voluntarily  waives  his  defense  or 
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remedy  on  the  ground  of  fraud  or  usury,  and  releases  the  other  party,  a  subse- 
quent purchaser  under  him,  with  notice  of  the  judgment,  will  not  be  allowed 
to  impeach  it,  or  to  investigate  the  merits  of  the  original  transaction  between 
the  original  parties ;  and  he  dismissed  a  bill  filed  by  the  subsequent  purchaser 
for  relief  in  such  a  case.  The  chancellor  said :  "  If  the  party  himself  who  is 
the  victim  of  fraud  or  usury  chooses  to  waive  his  remedy  and  release  the  party, 
it  does  not  belong  to  a  subsequent  purchaser  under  him  to  recall  and  assume 
the  remedy  for  him.  If  a  judgment  was  fraudulent  by  collusion  between  the 
parties  to  it,  on  purpose  to  defraud  a  subsequent  purchaser,  the  case  would 
present  a  very  different  question.  But  if  the  judgment  was  fraudulent  only  as 
between  the  parties,  it  is  for  the  injured  party  alone  to  apply  the  remedy.  If 
he  chooses  to  waive  it  and  discharge  the  party,  it  cannot  consist  in  justice  or 
sound  policy  that  a  subsequent  voluntary  purchaser,  knowing  of  that  judg- 
ment, should  be  competent  to  investigate  the  merits  of  the  original  transaction 
as  between  the  original  parties.  Quisque  potest  renunciare  jure  pro  se  intro- 
ducto.  ...  It  is  stated  to  have  been  a  principle  of  the  common  law  that 
a  fraud  could  only  be  avoided  by  him  who  had  a  prior  interest  in  the  estate 
affected  by  the  fraud,  and  not  by  him  who  subsequently  to  the  fraud  acquired 
an  interest  in  the  estate.  Upton  v.  Basset,  Cro.  Eliz.,  445,  and  recognized  in 
3  Co.,  83a."  This  decision  of  Chancellor  Kent  was  afterwards  nearly  unani- 
mously affirmed  by  the  court  of  errors.     20  Johns.  (N.  Y.),  668. 

§  535.  liights  of  creditors  when  a  conveyance  is  procured  from,  the  debtor  by 
fraud. 

When  the  question  of  the  right  of  a  creditor  to  set  aside  a  conveyance  pro- 
cured from  the  debtor  by  fraud  first  came  before  the  courts  in  England,  it  was 
held  that  the  debtor's'  own  right  was  merely  the  right  to  file  a  bill  in  equity 
against  the  fraudulent  grantee  adversely ;  and,  if  he  did  not  see  fit  to  take 
such  a  proceeding,  his  creditor  had  no  such  privity  with  the  transaction  as  to 
enable  him  to  obtain  relief,  even  though  the  debtor  should  assign  his  supposed 
right  to  the  creditor;  that  the  transaction  savored  of  champerty,  and  was  op- 
posed, at  least,  to  the  spirit  of  the  law  against  champerty  and  maintenance. 
This  was  the  substance  of  the  decision  by  the  court  of  exchequer  in  1835,  in 
Prosser  v.  Edmonds,  1  Y.  &  C,  481,  Lord  Abinger  treated  the  case  as  a  new 
one,  and  at  the  close  of  the  argument  remarked  that  his  impression  was  that 
such  a  claim  could  not  be  sustained  in  equity,  unless  the  party  who  made  the 
assignment  joined  in  the  prayer  to  set  it  aside.  He  afterwards  gave  a  delib- 
erate opinion  upon  the  point.  In  that  case  an  executor  and  trustee  had  fraud- 
ulently procured  an  assignment  of  his  brother-in-law's  interest  in  the  estate, 
knowing  its  value,  which  was  unknown  to  the  assignor.  A  subsequent  cred- 
itor of  the  assignor,  to  whom  he  assigned  his  whole  interest  in  the  estate,  filed 
a  bill  to  set  aside  the  assignment  to  the  trustee.  Lord  Abinger  distinguished 
the  case  from  that  of  an  assignment  of  a  chose  in  action,  as  a  note  not  negoti- 
able, or  a  bond,  or  a  mortgage,  or  an  equity  of  redemption,  where  possession 
of  the  thing  assigned  is  delivered  to  the  assignee ;  and  treated  it  as  an  assign- 
ment of  a  mere  naked  right  to  file  a  bill  in  equity,  in  which  the  last  assignee 
purchased  nothing  but  a  hostile  right  to  bring  parties  into  a  court  of  equit}r 
as  defendants  to  a  bill  filed  for  the  purpose  of  obtaining  the  fruits  of  his  pur- 
chase. u  What  is  this,"  says  the  lord  chief  baron,  "  but  the  purchase  of  a 
mere  right  to  recover?  It  is  a  rule,  not  of  our  law  alone,  but  of  that  of  all 
countries  (Voet  ad  Pandect,  lib.  41,  tit.  1,  sec.  3S),  that  the  mere  right  of 
purchase  shall  not  give  a  man  a  right  to  legal  remedies.     The  contrary  doc- 
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trine  is  nowhere  tolerated,  and  is  against  good  policy.  All  our  oases  of  main- 
tenance and  champerty  are  founded  on  the  principle  that  no  encouragement 
should  be  given  to  litigation  by  the  introduction  of  parties  to  enforce  those 
rights  which  others  are  not  disposed  to  enforce.  There  are  many  cases  where 
the  acts  charged  may  not  amount  properly  to  maintenance  or  champerty, 
yet  of  which,  upon  general  principles,  and  by  analogy  to  such  acts,  a 
court  of  equity  will  discourage  the  practice."  "  Robert  Todd,  when  he  as- 
signed, was  in  possession  of  nothing  but  a  mere  naked  right.  He  could  ob- 
tain nothing  without  filing  a  bill.  No  case  can  be  found  which  decides  that 
such  a  right  can  be  the  subject  of  assignment,  either  at  law  or  in  equity." 
These  remarks  are  very  broad,  and  would  apply  to  the  case  of  existing  as  well 
as  subsequent  creditors,  though  the  case  itself  was  that  of  a  subsequent  cred- 
itor. It  forms  the  subject  of  a  section  in  Story's  Commentaries  on  Equity, 
sec.  1040A,  where,  in  a  note,  Lord  Abinger's  opinion  is  extensively  quoted,  and 
it  has  been  followed  by  other  very  respectable  authorities,  and,  as  applied  to 
subsequent  creditors,  at  least,  we  think  that  the  reasoning  is  sound. 

§  636.  A  deed  procured  by  fraud  is  {in  ^7i#consiri)  voidable  at  the  election  of 
the  grantor,  but  not  by  a  subsequent  purchaser  from  him. 

The  principle  established  in  Prosser  v.  Edmonds  has  been  adopted  by  the 
supreme  court  of  Wisconsin,  in  which  state  the  lands  in  question  are  situated. 
In  Crocker  v.  Belangee,  6  Wis.,  645,  decided  in  1858,  it  was  held  that  a  deed 
obtained  from  the  grantor,  through  fraudulent  representations  made  by  the 
grantee,  is  not  void,  but  voidable  only,  at  the  election  of  the  grantor;  and 
that  the  conveyance  of  the  same  land  by  the  grantor  to  another  person  is  not 
the  exercise  of  such  election,  and  does  not  avoid  the  former  deed ;  that,  in 
order  to  avoid  such  former  deed,  some  proceeding  must  be  had  by  the  grantor 
to  which  the  grantee  is  a  party ;  and  that  a  subsequent  purchaser  from  the 
grantor  cannot  set  up  the  alleged  fraud  of  the  first  grantee  to  defeat  his 
title, —  the  court  holding  that  the  right  of  the  vendor  to  avoid  a  sale  or  deed 
on  the  ground  of  fraud  practiced  by  the  vendee  is  not  a  right  or  interest 
capable  of  sale  and  transfer,  so  as  to  enable  a  subsequent  vendee  of  such  right, 
for  such  cause,  to  attack  the  title  of  the  first  vendee ;  that  it  is  a  mere  per- 
sonal right,  incapable  of  sale  or  transfer. 

In  Milwaukee  &  Minnesota  Railroad  Co.  v.  Milwaukee  &  Western  Railroad 
Co.,  20  id.,  174,  the  latter  company  had  covenanted  to  pay  a  certain  portion 
of  an  incumbrance  on  railroad  property,  afterwards  purchased  by  the  com- 
plainant company  under  a  subsequent  mortgage.  A  release  of  the  obligation 
had  been  fraudulently,  as  alleged,  procured  from  the  original  mortgagor  com- 
pany owning  the  road.  The  complainant  purchased  under  a  mortgage  which 
conveyed  "all  causes  of  action,  demands,  and  choses  in  action,  of  whatever 
nature,"  of  the  mortgagors;  and  claimed  to  have  purchased  the  right  to  set 
aside  the  alleged  fraudulent  release,  and  filed  a  bill  for  that  purpose;  but  the 
bill  was  dismissed  on  the  ground  that  such  a  right  of  action  could  not  be  thus 
assigned.  The  court  say:  "Admitting  that  the  facts  alleged  present  a  case 
which  would  entitle  the  La  Crosse  &  Milwaukee  Company  [the  mortgagor] 
to  have  the  release  set  aside  on  account  of  these  acts  of  fraudulent  conceal- 
ment by  one  of  its  directors  of  his  interest  in  the  defendant  company,  and  as- 
suming that  the  further  fact  appears  that  this  right  of  action  has  been  assigned 
by  the  La  Crosse  <fc  Milwaukee  Company  to  the  plaintiff,  the  question  would 
then  arise  whether  the  release  could  be  avoided  on  the  application  of  such 
plaintiff,  the  La  Crosse  &  Milwaukee  Company  making  no  complaint  of  the 
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fraud  whatever.  In  other  words,  is  this  mere  right  to  litigate  the  question, 
and  to  set  aside  the  deed  of  release  on  account  of  fraud  practiced  upon  the  as- 
signor, a  subject  of  assignment  and  transfer,  and  will  a  court  of  equity  allow 
the  assignee  to  stand  in  the  shoes  of  the  assignor  in  respect  to  the  remedies?" 
.  And  then  referring  to  the  previous  case  of  Crocker  v.  Bellangee  et  aln  and  to 
Prosser  v.  Edmonds,  the  court  expresses  its  approbation  of  those  decisions,  and 
adds:  "  A  reference  to  these  authorities  is  all  which  probably  need  be  said  at 
this  time  in  regard  to  the  allegations  above  cited  [referring  to  the  contention 
of  counsel],  and  upon  the  point  whether  the  plaintiff  company  could  avoid  the 
release  for  the  alleged  fraudulent  act  of  concealment,  even  if  this  right  of  ac- 
tion had  been  assigned  to  it  by  the  La  Crosse  &  Milwaukee  Company." 

It  seems  to  us  that  those  cases,  which,  so  far  as  it  appears,  declare  the  set- 
tled law  of  Wisconsin,  are  conclusive  of  the  present  case. 

§  537.  Prosser  v.  Edmonds,  1  Y.  &  <7.,  not  overruled. 

It  is  contended  on  the  parts  of  the  appellants  that  Prosser  v.  Edmonds  has 
been  overruled  by  the  subsequent  cases  of  Dickinson  v.  Burrell,  Law  Rep.,  1 
Eq.,  337,  and  McMahon  v.  Allen,  35  N.  Y.,  403.  We  have  examined  these 
cases,  and  others  which  are  supposed  to  be  in  conflict  with  Prosser  v.  Ed- 
munds. In  Dickinson  v.  Burrell,  the  master  of  the  rolls,  Lord  Komilly,  ex- 
pressly disavows  any  intention  to  overrule  the  former  case.  He  says:  "The 
demurrer  is  mainly  supported  on  the  case  of  Prosser  v.  Edmonds,  which  was 
decided,  after  long  deliberation,  by  Lord  Abinger;  but  I  am  of  opinion 
that  the  case  before  me  does  not  fall  within  the  rule  established  by  that  de- 
cision." The  case  then  before  the  court  was  that  a  conveyance  of  an  interest 
in  an  estate  had  been  fraudulently  procured  from  Dickinson  by  his  own  solic- 
itor to  a  third  party,  for  the  solicitor's  benefit,  and  for  a  very  inadequate 
consideration.  Dickinson,  ascertaining  the  fraud  by  a  conveyance  which  re- 
cited the  facts,  and  that  he  disputed  the  validity  of  the  first  conveyance, 
transferred  £tll  his  share  in  the  estate  to  trustees  for  the  benefit  of  himself  and 
his  children.  The  trustees  filed  a  bill  to  set  aside  the  fraudulent  conveyance 
upon  repayment  of  the  consideration  money  and  interest,  and  to  establish  the 
trust.  The  master  of  the  rolls  sustained  the  bill,  observing:  "  The  distinction 
is  this:  if  James  Dickinson  had  sold  or  conveyed  the  right  to  sue  to  set  aside 
the  indenture  of  December,  1860,  without  conveying  the  property,  or  his  in- 
terest in  the  property,  which  is  the  subject  of  that  indenture,  ^that  would  not 
have  enabled  the  grantee,  A.  B.,  to  maintain  this  bill;  but  if  A.  B.  had  bought 
the  whole  interest  of  James  Dickinson  in  the  property,  then  it  would.  The 
right  of  suit  is  a  right  incidental  to  the  property  conveyed."  u  I  think  that 
the  distinction  between  the  conveyance  of  the  property  itself  and  the  convey- 
ance of  a  mere  right  to  sue,  or  what  in  substance  is  a  right  to  sue,  is  taken  by 
Lord  Abinger  in  the  case  of  Prosser  v.  Edmonds.  The  distinction  is  also  taken 
in  Cockell  v.  Taylor,  15  Beav.,  103,  and  in  Anderson  v.  Eadcliffe,  Ell.,  B.  «fc 
E.,  806,  and  has  been  adopted  and  approved  in  many  other  cases;  and  it  is,  I 
think,  founded  in  reason  and  good  sense." 

Surely  there  is  here  no  overruling  of  Prosser  v.  Edmonds,  even  if  such  over- 
ruling could  avail  against  the  Wisconsin  decisions.  It  leaves  that  case  in  full 
force  as  to  assignments  of  the  mere  right  to  sue.  In  the  case  before  us  there 
is  not  even  that.  The  railroad  corporation  acquiesced  in  the  sale  and  con- 
firmed it.  The  conveyance,  which,  perhaps,  might  have  been  set  aside  had 
the  company  seen  fit,  became  absolute  as  between  the  parties,  and  carried  the 
title.     It  is  as  valid  between  the  parties  as  if  the  corporation  had  conveyed  to 
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a  stranger.  The  appellant  then  becomes  a  creditor,  and  afterwards  obtains 
judgment,  and  simply  makes  a  levy ;  and  then  comes  into  court  and  asks  its 
aid  to  remove  a  cloud  from  its  title.  What  title?  Has  he  acquired  any  title? 
Was  there  any  title  for  him  to  acquire?  There  had  been  a  right  to  file  a  bill 
in  equity,  and  that  right  had  been  remitted  by  the  company's  acquiescence  in 
the  sale, — probably  for  the  reason  that  it  obtained  all  that  the  property  was 
worth  at  the  time.  The  contrary,  at  least,  is  not;  established.  And  if  it  were 
established,  it  would  only  make  out  a  case  of  voluntary  conveyance  as  against 
a  subsequent  creditor,  which  has  already  been  considered.  We  think  that 
there  is  nothing  in  the  case  of  Dickinson  v.  Burrell  to  overrule  the  effect  of 
Prosser  v.  Edmonds,  so  far  as  the  present  case  is  concerned. 

Then,  as  to  McMahon  v.  Allen,  35  N.  Y.,  403,  decided   in  1866.      One 
Harrison,  in  March,  1852,  being  in  debt,  was  induced  by  the  fraudulent  con- 
trivance of  his  agent  and  attorney,  and  to  the  prejudice  of  his  creditors,  to 
convey  to  said  agent,  for  a  very  inadequate  consideration,  his  interest  in  his 
mother  s  estate  and  in  certain  other  property,  he  being  ignorant  of  the  fraud 
practiced  upon  him.    In  August,  1852,  Harrison  made  a  general  assignment 
for  the  benefit  of  his  creditors,  of  all  his  property  and  rights  of  action,  with 
full  power  to  sue  for  and  collect  the  same.    The  assignee  filed  a  bill  to  set 
aside  the  conveyance  to  the  agent.    The  bill  was  sustained.    The  court,  Mr. 
Justice  Hunt  delivering  the  opinion,  relied  on  Dickinson  v.  Burrell,  saying: 
"In  the  recent  case  of  Dickinson  v.  Burrell,  this  precise  question  was  presented ;" 
and,  after  quoting  largely  from  the  opinion  in  that  case,  added:  " This  was  a 
well-considered  case,  is  of  high  authority,  and,  in  my  opinion,  is  an  accurate 
exposition  of  the  law.     I  think  it  should  control  the  present  case."    In  the 
New  York  case,  it  is  true,  there  was  no  express  repudiation  of  the  fraudulent 
conveyance,  ^s  in  Dickinson  v.  Burrell,  but  there  was  a  conveyance  of  the 
estate  to  the  assignee,  with  a  power  to  sue  for  the  benefit  of  creditors;  and 
those  creditors  had  been  directly  defrauded.    Without  further  comment  it 
seems  to  us  clear  that  McMahon  v.  Allen  cannot  control  the  present  case. 
§  538»  Subsequent  creditors  carmot  take  advantage  of  constructing  fraud. 
The  principle  that  subsequent   creditors  cannot  question  a  voluntary  or 
fraudulent  disposition  of  property  by  their  debtor,  not  intended  as  a  fraud 
against  them,  is  especially  applicable  in  cases  of  constructive  fraud,  like  that 
charged  in  the  present  bill.     Suppose  it  be  true  that  the  purchase  of  the  lands 
in  question  by  or  for  the  benefit  of  officers  of  the  company  actively  con- 
cerned in  the  transaction  could  be  set  aside  at  the  instance  of  the  company  as 
a  constructive  fraud,  yet  if  there  was  no  actual  fraud,  if  the  company  received 
full  consideration  for  the  property  sold,  how  can  it  be  said  that  subsequent 
creditors  of  the  company  are  injured  ?    In  the  present  case  we  are  satisfied 
from  the  evidence  that  the  property  was  sold  for  its  fair  value  at  the  time, 
and  that  no  actual  loss  accrued  to  the  railroad  company's  estate.    It  would  be 
unjust  and  a  great  hardship,  therefore,  on  the  mere  ground  of  the  constructive 
fraud,  to  allow  creditors  who  had  no  interest  at  the  time  to  seize  and  dispose 
of  the  property  sold. 

§  539.  a  corporation  in  the  matter  of  constructive  fraud  and  with  refer- 

ence  to  subsequent  creditors  does  not  differ  from  a  natural  person. 

It  is  contended,  however,  by  the  appellant,  that  a  corporation  debtor  does 
not  stand  on  the  same  footing  as  an  individual  debtor;  that  whilst  the  latter 
has  supreme  dominion  over  his  own  property,  a  corporation  is  a  mere  trustee, 
holding  its  property  for  the  benefit  of  its  stockholders  and  creditors;  and  that 
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if  it  fail  to  pursue  its  rights  against  third  persons,  whether  arising  out  of  fraud 
or  otherwise,  it  is  a  breach  of  trust,  and  creditors  may  come  into  equity  to 
compel  an  enforcement  of  the  corporate  duty.  This,  as  we  understand,  is  the 
substance  of  the  position  taken.  We  do  not  concur  in  this  view.  It  is  at  war 
with  the  notions  which  we  derive  from  the  English  law  with  regard  to  the 
nature  of  corporate  bodies.  A  corporation  is  a  distinct  entity.  Its  affairs  are 
necessarily  managed  by  officers  and  agents,  it  is  true;  but,  in  law,  it  is  as 
distinct  a  being  as  an  individual  is,  and  is  entitled  to  hold  property  (if  not  con- 
trary to  its  charter)  as  absolutely  as  an  individual  can  hold  it.  Its  estate  is 
the  same,  its  interest  is  the  same,  its  possession  is  the  same.  Its  stockholders 
may  call  the  officers  to  account,  and  may  prevent  any  malversation  of  funds, 
or  fraudulent  disposal  of  property  on  their  part.  But  that  is  done  in  the 
exercise  of  their  corporate  rights,  not  adverse  to  the  corporate  interests,  but 
coincident  with  them.  * 

When  a  corporation  becomes  insolvent,  it  is  so  far  civilly  dead  that  its 
property  may  be  administered  as  a  trust  fund  for  the  benefit  of  its  stock- 
holders and  creditors.  A  court  of  equity,  at  the  instance  of  the  proper  parties, 
will  then  make  those  funds  trust  funds,  which,  in  other  circumstances,  are  as 
much  the  absolute  property  of  the  corporation  as  any  man's  property  is  his. 
We  see  no  reason  why  the  disposal  by  a  corporation  of  any  of  its  property 
should  be  questioned  by  subsequent  creditors  of  the  corporation,  any  more 
than  a  like  disposal  by  an  individual  of  his  property  should  be  so.  The  same 
principles  of  law  apply  to  each.  We  think  that  the  present  bill  cannot  be 
maintained. 

Decree  affirmed. 

SOUSTEBY  v.  KEEIJEY. 
(Circuit  Court  for  Minnesota:  2  McCrary,  103-107;  11  Federal  Reporter,  S78.    1880.) 

Statement  of  Facts. —  In  September,  1878,  Forbes  sold  to  plaintiff  his  stock 
of  goods  in  Waseca,  Minnesota.  Attachments  against  Forbes  were  afterwards 
levied  on  the  goods  while  in  plaintiffs  possession,  based  upon  the  charge  that 
the  sale  was  fraudulent.  Plaintiff  had  paid  Forbes  in  cash  $3,000  and  assumed 
the  payment  of  debts  to  the  amount  of  $3,800  held  by  a  bank  in  Waseca 
against  Forbes.  There  was  a  verdict  for  the  plaintiff  and  a  motion  for  a  new 
trial. 

§  540.  The  rule  in  equity  that  a  vendee,  after  notice  of vendor }»  fraud,  is  only 
protected  as  to  payment  made  before  such  notice,  cannot  be'applied  in  a  case  at 
law. 

Opinion  by  MoCraby,  J. 

1.  I  have  grave  doubts  as  to  the  propriety  of  attempting  to  apply  to  a  case  at 
law  the  principle  invoked  by  counsel  for  defendant  in  this  case.  That  prin- 
ciple is,  that  where  the  vendee  buys  in  good  faith  and  without  notice  of  fraud 
on  the  part  of  the  vendor,  and  pays  a  part  only  of  the  consideration,  agreeing 
to  pay  the  remainder  at  a  future  day,  if,  before  such  remainder  is  paid,  he 
receives  notice  of  the  vendor's  fraud,  he  will  be  protected  only  to  the  amount 
actually  paid  before  notice.  No  doubt  this  is  a  sound  principle  of  equity ;  but 
can  it  be  applied  by  a  court  of  law  ?  Can  such  a  court  rescind  the  contract 
pro  tanto,  and  place  the  parties  in  statu  quo?  If  so,  can  it  be  done  in  a  case 
like  the  present,  in  which  no  issue  is  made  except  upon  the  validity  of  the 
sale?  If  the  sale  was  held  void  so  as  to  leave  the  title  in  Forbes,  against  whom 
the  attachments  were  issued,  judgment  at  law  could  be  rendered  for  defend- 
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• 
ant ;  but  where  the  sale  is  found  to  be  valid  and  bona  fide  in  so  far  as  the 
vendee  is  concerned  and  the  title  is  vested  in  him,  and  whe're  he  has  sold  or 
disposed  of  a  portion  of  the  stock  and  probably  expended  money  and  given 
time  and  labor  in  its  care  and  preservation,  it  seems  probable  that^mly  a  court 
of  equity  would  be  competent  to  grant  any  relief  to  the  creditors  of  the  vendor. 

§  541.  Under  the  decisions  of  Minnesota  the  assumption  by  the  vendee  of  the 
"vendor's  debt  as  part  of  the  purchase  money  is  a  payment  of  the  amount  so 
assumed. 

2.  But  it  is  not  necessary  to  pass  finally  upon  this  question,  as  I  am  clearly 
of  the  opinion  that  the  proof  shows  a  payment  by  plaintiff  of  the  whole  of  the 
purchase  price.  It  is  contended  that  the  promise  by  plaintiff  to  assume  and 
pay  the  indebtedness  of  Forbes  at  the  bank,  though  made  as  a  part  of  the  con- 
sideration for  the  purchase,  was  not  payment,  and  this  for  the  reason  that 
plaintiff  is  not  legally  bound  to  pay  those  debts.  It  is  said  that  the  holders  of 
those  claims  cannot  sue  plaintiff  and  recover  upon  them.  Upon  this  question 
there  is  a  conflict  of  authority  in  this  country.  In  many  of  the  states  the  right 
of  action  by  the  payee  of  such  debts,  against  the  party  assuming  to  pay  them, 
is  maintained  even  where  such  payee  is  not  a  party  to  the  contract. 

This  upon  the  ground  that  such  a  promise  is  an  original  promise,  based  upon 
a  valuable  consideration,  namely,  the  sale  and  delivery  of  the  goods.  1  Pars. 
Con.  (5th  ed.),  466-8;  Fanly  v.  Cleveland,  4  Cow.,  432;  id.,  639;  Canal  Co.  v. 
Bank,  4  Duer,  97;  Lawrence  v.  Fox,  20  N.  Y.,  268;  Arnold  v.  Lyman,  17  Mass., 
400;  Carnagie  v.  Morrison,  2  Met.,  404;  Crocker  v.  Stone,  7  Gush.,  338;  Hynd 
v.  Holdship,  2  Watts,  104;  Burs  v.  Kobinson,  9  Barr,  229;  Eddy  v.  Koberts,  17 
111.,  508;  Todd  v.  Tobey,  29  Me.,  219;  Motley  v.  Manufacturing  Ins.  Co.,  id., 
337;  Metcalf  on  Contracts,  205-11,  and  cases  cited  in  notes.  And  such  is  the 
law  in  Minnesota,  as  repeatedly  decided  by  the  supreme  court  of  that  state. 
Sanders  v.  Ciason,  13  Minn.,  379;  Goetz  v.  Foos,  14  Minn.,  265;  Merriam  v. 
Lumber  Co.,  23  Minn.,  314.  But  the  opposite  doctrine  is  maintained  by  nu- 
merous cases,  and  among  them  by  the  supreme  court  of  the  United  States,  in 
National  Bank  v.  Grand  Lodge,  98  IT.  S.,  128;  2  Chitty,  Con.  (11th  ed.),  74,  and 
cases  cited  in  notes.     Mellon  v.  Whipple,  1  Gray,  317. 

§  542.  Circumstances  under  which  a  circuit  court  of  the  United  States  will 
follow  the  decisions  of  a  state  court  rather  than  t/iose  of  the  supreme  court  of  the 
United  States. 

Ordinarily,  thi9  court  would  feel  bound  to  adopt  and  follow  the  rule  laid 
down  by  the  supreme  court  in  National  Bank  v.  Grand  Lodge,  supra,  but  under 
the  peculiar  circumstances  of  the  present  case,  I  am  clearly  of  the  opinion  that 
I  ought  to  apply  the  rule  established  by  the  supreme  court  of  the  state  of  Min- 
nesota. It  will  be  observed  that  the  plaintiff  assumed  and  agreed,  in  consider- 
ation of  the  sale  to  him  of  the  stock  of  goods,  etc.,  to  pay  certain  debts  held 
by  the  bank  against  Forbes.  In  so  far  as  the  debts  are  the  property  of  the 
bank,  it  is  certain  that  they  can  be  sued  upon  only  in  the  state  courts;  for  it 
appears  that  the  bank  is  a  corporation  of  the  state  of  Minnesota,  and  the 
plaintiff  a  citizen  of  that  state.  How  many  of  these  debts  belong  to  the  bank, 
and  how  many  to  other  parties  represented  by  the  bank,  and  how  many  of 
such  other  parties  are  citizens  of  Minnesota,  does  not  appear,  nor  is  it  material; 
it  is  enough  to  say  that  certainly  a  part  and  probably  the  whole  of  said  debts 
could  only  be  collected  by  suit  in  the  state  courts.  It  may  be  that  some  of  the 
claims  are  for  less  than  $500,  and  for  that  reason  not  within  the  jurisdiction  of 
this  court.    I  must  assume,  therefore,  that  in  case  plaintiff  refuses  to  pay  said 
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claims,  suits  must  be  brought,  certainly  upon  some  of  tbem  and  probably  upon 
all  of  them,  in  the  courts  of  Minnesota. 

So  far  as  those  courts  are  concerned,  as  already  seen,  the  law  is  settled  by 
repeated  decisions  of  the  supreme  eourt,  and  in  accordance  therewith  the 
plaintiff  would  be  held  liable  in  a  suit  by  the  payee  of  any  of  said  debts.  The 
question  therefore  is,  shall  this  court  hold  that  the  creditors  of  Forbes  are 
entitled  to  recover  from  plaintiff  the  sum  of  those  debts  in  this  case,  and  thus 
subject  him  to  a  second  payment  of  the  same  amount  to  the  holders  of  the 
claims}  A  decision  which  would  establish  injustice  such  as  this  is  not,  I  am 
sure,  required  at  my  bands.  It  is  true  that  this  case  does  not  belong  to  the 
class  in  which,  as  a  rule,  the  federal  courts  are  required  to  follow  the  decisions 
of  the  highest  judicial  tribunal  of  the  state.  But,  although  the  question  is  a 
new  one,  I  am  clearly  of  the  opinion  that,  even  on  questions  purely  of  com- 
mercial law,  the  federal  courts  should  follow  those  decisions  if  it  appears  that, 
by  reason  of  the  situation  of  the  parties  and  of  the  subject-matter,  to  hold 
otherwise  would  subject  a  party  to  double  payment  of  the  same  debt,  without 
the  possibility  of  relief  from  the  federal  courts.    Motion  overruled. 

BANK  OF  GEORGIA  v.  HIGGINBOTTOM. 
(9  Peters,  43-61.     1836.) 

Opinion  by  Me.  Justice  McLean. 

Statement  of  Facts. —  This  is  an  appeal  from  the  decree  of  the  circuit  court 
for  the  district  of  South  Carolina.  In  their  bill  the  complainants  ask  the  court 
to  set  aside  or  postpone  a  judgment  for  $30,000,  confessed  by  Gillett  in  favor 
of  Higginbottom  and  Provost,  on  the  ground  of  fraud ;  and  that  certain  mon- 
eys made  by  execution  on  a  judgment  subsequently  obtained  by  the  complain- 
ants, be  directed  to  be  paid  over  in  satisfaction  of  such  judgment.  The 
judgment  for  $30,000  was  confessed  in  1819,  on  which  executions  were  regu- 
larly issued  from  time  to  time  and  entered  in  the  clerk's  office,  so  as,  under  the 
laws  of  South  Carolina,  to  bind  the  property  of  the  defendant.  The  appellant 
insists  that  this  judgment,  which  was  held  to  be  valid  by  the  circuit  court> 
should  be  set  aside,  because  the  promissory  note  on  which  the  judgment  was 
confessed  was  given  without  consideration ;  and  that  the  judgment  must  con- 
sequently be  declared  void,  or  postponed  to  the  demands  of  bona  fide  creditors. 

From  the  facts  of  the  case  it  appears  that  William  S.  Gillett  was  the  acting 
executor  of  the  estate  of  his  father,  and  that  under  the  will  he  sold  the  prop- 
erty and  became  the  purchaser  of  it,  to  a  much  larger  amount  than  the  soul 
for  which  judgment  was  confessed.  He  was  then  engaged  in  mercantile  busi- 
ness, and  had  other  property  than  that  which  he  purchased  at  this  sale;  and 
the  judgment  was  confessed  to  secure  the  payment  of  the  purchase  money  to 
the  brothers  and  sisters  of  the  defendant,  who  were  the  devisees  in  the  will. 
This  sale  having  been  made  by  a  trustee  to  himself,  must  have  been  set  aside 
and  annulled  on  the  application  of  the  cestui  que  trust,  but  no  such  application 
being  made,  it  cannot  be  treated  as  a  nullity,  as  it  regards  strangers  to  the 
transaction. 

§  543.  Not  necessary  to  the  validity  of  a  trust  that  the  trustee  know  of  his 
appointment  when'  it  is  made,  if  he  afterwards  act  under  it 

The  appellants  insist  that  the  plaintiffs  in  the  judgment  had  no  knowledge 
of  it  at  the  time  it  was  entered ;  that  the  amount  to  which  the  devisees  were 
entitled  had  not  been  ascertained ;  that  false  representations  were  made  bv 
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Gillett,  subsequent  to  this  judgment,  as  to  the  extent  of  his  property,  through 
which  the  complainants  were  induced  to  give  time  on  the  judgment  entered 
in  their  behalf;  and  that  these  facts  are  evidence  of  fraud.  The  evidence  does 
not  show  that  at  the  time  the  judgment  was  confessed,  Higgin  bottom  and 
Provost  had  any  knowledge  of  it ;  but  this  is  not  deemed  material,  as  they 
subsequently  recognized  the  trust  and  acted  under  it.  Nor  is  it  essential  to 
the  validity  of  the  judgment,  that  the  distributive  shares  of  the  devisees  should 
have  been  ascertained,  provided  they  exceed  in  amount  the  sum  for  which 
judgment  was  entered.  And  this  appears  to  be  the  fact,  from  a  final  adjust- 
ment of  the  executor's  account. 

§  544.  False  representations  of  the  debtor  could  not  affect  the  judgment  con- 
fessed after  its  entry  in  good  faith. 

The  false  representations  by  Gillett  respecting  the  extent  of  his  property,  if 
true,  as  charged  by  the  complainants,  could  not  affect  the  previous  judgment, 
if  entered  in  good  faith.  But,  connected  with  other  facts,  t^hey  may  go  to 
show  in  its  true  light  the  conduct  of  the  defendant.  If  he  represented  his 
property  as  wholly  unincumbered  after  the  judgment  for  $30,000  had  been 
confessed,  it  would  show  a  design  on  his  part  to  practice  a  fraud  on  the  com- 
plainants, and  might  cast  a  suspicion  over  the  first  judgment.  But  these  rep- 
resentations are  not  proved,  as  alleged  in  the  bill.  They  were  not,  as  made  by 
the  defendant,  so  incompatible  with  the  facts  of  the  case  as  not  to  be 
accounted  for  by  a  somewhat  partial  estimate  of  the  value  of  his  property, 
free  from  motives  of  fraud.  The  defendant  subsequently  became  a  bankrupt, 
but  this  was  produced  by  various  occurrences  stated  in  his  answer,  which 
were  not  and  could  not  be  foreseen. 

Shortly  after  the  purchase,  it  appears  the  defendant  was  solicitous  to  secure 
the  devisees,  and  he  consulted  counsel  as  to  the  best  mode  of  effectuating  this 
object.  A  mortgage  was  at  first  suggested,  but  afterwards  a  judgment  was 
deemed  preferable.  This  mode,  it  seems,  is  frequently  adopted  in  South  Car- 
olina to  secure  the  payment  of  money.  A  judgment  being  entered,  it  is  only 
necessary  to  issue  an  execution  from  term  to  term,  which  may  remain  in  the 
clerk's  office,  to  create  and  continue  a  lien  on  the  personal  property  of  the 
defendant. 

§  545*  Indebtedness  to  infants  is  a  consideration  to  sustain  a  note  and  judg- 
ment to  a  third  party  in  trust  for  them. 

As  a  matter  of  form,  a  note  was  executed  by  the  defendant  for  $30,000, 
and  this  was  made  the  foundation  of  the  judgment.  Was  this  note  given 
without  consideration?  The  defendant  had  purchased  the  property  of  the  in- 
fant devisees  to  a  greater  amount  than  that  for  which  the  note  was  executed. 
And  was  not  the  executor  bound  by  every*  consideration  arising  from  the 
agency  he  exercised  and  the  relation  in  which  he  stood  to  the  devisees,  to 
secure  for  their  benefit  the  purchase  money  ?  They  were  infants  and  conse- 
quently incapable  of  protecting  their  own  interests.  The  defendant  was  en- 
riched by  the  purchase  of  their  property  to  a  greater  amount  than  the  $30,000. 
And  if,  by  the  conditions  of  the  sale,  time  was  to  be  given  for  the  payment 
of  the  money,  that  circumstance  does  not  make  either  the  note  or  the  judg- 
ment fraudulent.  The  judgment  was  intended  to  operate  as  a  security  for  the 
payment  of  the  money,  and  the  defendant  was  bound  in  good  faith  to  give 
this  security.  Had  he  failed  in  this  respect,  he  would  have  been  guilty  of  a 
most  aggravated  fraud  against  his  infant  brothers  and  sisters,  whose  property 
had  been  placed  at  his  disposal. 
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§  546.  It  seems  that  where  a  judgment  is  entered  to  secure  a  future  debt,  the 
trust  may  be  proved  by  parol. 

But,  the  appellants  contend,  if  a  judgment  may  be  taken  to  coyer  a  future 
debt,  the  intent  should  appear  on  the  face  of  the  proceedings,  or,  at  all  events, 
be  evidenced  by  a  contemporary  written  declaration.  That  in  this  case  the 
judgment  is  assumed  as  a  security  for  a  debt'  to  third  persons  not  named  in 
the  proceedings,  and  whose  interest  in  the  judgment  can  only  be  proved  by 
parol  evidence." 

No  written  declaration,  of  the  trust,  made  at  the  time  judgment  was  en- 
tered, is  in  evidence;  but  the  counsel  who  procured  the  judgment  swears 
that  at  the  same  time  he  thinks  he  wrote  or  sketched  off  a  draft  of  a  declara- 
tion of  the  trust  upon  which  the  judgment  was  given,  to  be  signed  by  Higgin- 
bottom  and  Provost,  and  his  impression  has  always  been  that  such  a  paper 
was  executed ;  that  in  taking  the  judgment,  he  acted  for  the  children  of  Doc- 
tor Gillett,  and  that  William  S.  Gillett,  the  defendant,  expressed  apprehen- 
sions that  the  judgment,  at  some  future  period,  might  be  used  to  his  injury  and 
contrary  to  his  intention,  and  to  obviate  that  difficulty  it  was  concluded  that 
a  declaration  of  the  trust  upon  which  it  was  given  should  be  signed  by  Hig- 
ginbottom  and  Provost. 

From  this  evidence  it  is  extremely  probable  that  a  declaration  of  trust  was 
executed  at  the  time  of  the  judgment  or  shortly  afterwards;  but  whether  this 
was  done  or  not,  the  trust  is  clearly  established  by  the  evidence,  and  the 
transaction  is  not  impeachable  under  the  statute  of  frauds.  If,  as  contended 
by  the  appellants,  the  judgment  was  confessed  by  the  appellee  with  a  view  of 
covering  his  property  from  his  creditors,  it  would  have  been  fraudulent.  And 
if  he  had  expressed  to  no  one  the  object  of  the  trust,  the  confession  of  a  judg- 
ment for  so  large  a  sum  to  persons  who  had  no  claim  against  him  would  be 
evidence  of  fraud.  But  there  are  no  facts  or  circumstances  connected  with 
the  entry  of  the  judgment  which  cast  a  suspicion  of  a  fraudulent  intent  by 
the  defendant. 

§  547.  No  unjust  or  illegal  preference  of  creditors  in  confessing  judgments  in 
famor  qf  some,  and  thus  giving  the?n  a  prior  lien. 

It  is  insisted  that  this  judgment  is  void,  as  it  gave  a  preference  to  certain 
creditors  and  tended  to  delay  others.  There  was  no  unjust  or  illegal  prefer- 
ence in  the  case,  and  it  is  not  seen  how  creditors  were  delayed  by  the  judg- 
ment. It  did  not  prevent  any  creditor  from  bringing  suit  and  obtaining  judg- 
ment and  execution.  This  was  done  by  the  appellants,  and  a  large  sum  of 
money  was  made  on  their  execution  by  a  sale  of  the  defendant's  property. 
This  proceeding  was  in  no  respect  embarrassed  by  the  previous  judgment  for 
the  benefit  of  the  infant  devisees  of  Doctor  Gillett.  But  that  judgment  hav- 
ing been  Jcept  in  force  by  the  issuing  of  executions  from  term  to  term,  the 
money  made  under  the  junior  judgment  must  be  applied  in  discharge  of  the 
prior  lien.  There  is  no  injustice  or  hardship  in  this.  After  the  first  judg- 
ment shall  be  paid,  any  money  collected  from  the  defendant  by  execution 
would  of  course  be  paid  on  the  judgment  of  the  appellants. 

§  548.  The  lien  of  a  judgment  continued  in  force  by  the  continued  issuance 
of  execution  is  good  in  South  Carolina  for  twenty  years,  and  is  no  fraud. 

But  the  counsel  of  the  appellants  contend  that  the  continued  possession  by 
the  defendant  of  the  property,  on  which  the  executions  under  the  first  judg- 
ment operated  as  a  lien,  is  conclusive  evidence  of  fraud.  And  a  number  of 
authorities  are  cited  to  show  that  where  an  absolute  bill  of  sale  of  property  is 
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made,  and  the  possession  does  not  accompany  the  deed,  but  remains  with  the 
vendor,  the  transfer  is  not  only  voidable,  but  is  absolutely  void.  The  author- 
ities referred  to  seem  to  have  no  direct  application  to  the  case  under  consid- 
eration. The  judgment  does  not  purport  to  transfer  the  property  of  the 
defendant,  nor  was  it  intended  to  produce  this  effect.  Connected  with  the 
executions  wljich  were  issued,  a  lien  was  created;  and  this  was  not  only 
the  fair  and  legal  effect  of  the  proceeding,  but  the  one  which  the  parties  to 
the  transaction  intended  to  secure. 

The  possession  of  the  property  by  the  defendant  was  perfectly  consistent 
with  the  judgment,  and  affords  no  evidence  of  fraud.  It  was,  like  every  other 
case  of  judgment  and  execution,  which  bind  the  real  and  personal  property  of 
the  defendant,  though  in  his  possession.  By  the  laws  of  South  Carolina,  this 
lien  may  be  continued  for  any  time,  not  exceeding  twenty  years.  No  one 
could  have  been  misled  by  this  judgment.  It  was  entered  on  the  public  record 
of  the  district,  and  the  executions  which  were  issued  on  it  were  duly  noted  on 
the  clerk's  docket,  and  these  constituted  the  lien  under  the  usages  of  South 
Carolina.  It  was  therefore  unnecessary  to  express  on  the  record,  or  in  any 
other  manner,  what  the  effect  of  these  proceedings  would  be. 

§  549.  That  a  judgment  covers  the  entire  property  of  the  debtor  is  not  fraud 
or  evidence  of  fraud. 

But  it  is  contended  that  the  lien  set  up  under  these  proceedings  cannot  be 
sustained,  as  it  covered  the  entire  property  of  the  defendant,  and  that  this 
must  be  considered  evidence  of  fraud.  The  lien,  it  is  true,  extended  to  the 
entire  property  of  the  defendant  within  the  state  of  South  Carolina;  but  it 
could  at  any  time  be  discharged  by  the  payment  of  the  judgment.  This  lien, 
therefore,  neither  withdraws  the  property  of  the  defendant  from  the  reach  of 
his  creditors,  nor  delays  the  legal  enforcement  of  their  claims. 

The  circuit  court,  with  the  consent  of  parties,  directed  the  sale  of  the  entire 
property  of  the  defendant ;  and  as  the  proceeds  of  this  sale  fall  many  thousand 
dollars  below  the  judgment,  and  a  still  greater  sum  below  the  amount  the  ex- 
ecutor owes  the  devisees,  it  cannot  be  necessary  to  examine  some  of  the  prin- 
ciples settled  by  the  circuit  court,  preparatory  to  a  final  decree.  We  think 
the  application  made  of  the  money  arising  from  the  sale,  by  the  final  decree 
of  the  court  below,  was  right,  and  it  is  affirmed.  The  bill  of  the  complainants 
must  therefore  be  dismissed,  with  costs. 

VENABLE  v.  BANK  OF  THE  UNITED  STATEa 
(2  Peters,  107-100.    1829.) 

Opinion  by  Mb.  Justice  Story. 

Statement  of  Facts. —  This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  the  Kentucky  district.  The  Bank  of  the  United  States,  at  Lexington,  Ken- 
tucky, on  the  3d  of  July,  1819,  discounted  a  note  of  the  same  date  for  $4,700, 
signed  by  one  George  Norten,  payable  sixty  days  after  date,  to  one  Daniel 
Halstead,  or  order,  and  by  him  indorsed  to  Abraham  Venable,  and  subse- 
quently and  severally  indorsed  by  William  Adams  and  Joshua  Norten,  and 
by  the  latter  to  the  bank.  The  note  was  not  paid  at  maturity,  and  due  dili- 
gence having  been  used  to  obtain  the  amount  from  the  maker,  according  to 
the  local  law,  a  suit  in  equity  was  brought  in  the  circuit  court  in  November, 
1821,  against  all  the  indorse rs  (as  is  the  course  by  the  local  law),  in  which  a 
decree  for  principal,  interest  and  costs  was  rendered  in  May,  1S22.    An  execu- 
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tion  issued  upon  this  decree  against  the  parties,  upon  which  a  tract  of  land  of 
two  hundred  acres,  a  tract  of  one  hundred  and  thirteen  acres,  several  negroes, 
and  some  other  personal  property  of  Venable  were  levied  on,  but  the  same 
were  not  sold ;  the  former  for  want  of  proper  bidders,  the  latter  on  account  of 
a  claim  set  up  to  the  same  by  the  defendant,  George  M'Donaid.  The  present 
bill,  after  stating  these  facts,  charges  that  on  the  9th  of  February,  1822,  Ven- 
able made  two  deeds  to  M'Donaid,  by  which  he  conveyed  the  tracts  of  land 
and  other  property  to  M'Donaid,  and  that  the  same  deeds  were  colorable  and 
fraudulent;  and  the  prayer  of  the  bill  is  that  the  deeds  may  be  declared  fraud- 
ulent, and  the  property  may  be  decreed  to  be  sold;  and  an  injunction  granted 
in  the  meantime,  and  for  further  relief. 

The  answers  of  the  defendants  M'Donaid  and  Venable,  deny  that  the  deeds 
of  the  9th  of  February,  1 822,  were  colorable  or  fraudulent,  and  on  the  contrary, 
assert  them  to  have  been  bona  fide,  and  for  a  valuable  consideration.  The 
answer  of  M'Donaid  further  sets  up  a  mortgage  executed  by  Venable  on  the 
22d  of  May,  1820,  to  him,  M'Donaid,  and  one  George  Morten  (who  is  not  a 
party  to  the  bill),  of  a  tract  of  land  of  about  two  hundred  and  forty-five  acres 
(part  of  the  land  in  controversy),  and  of  nine  negroes  (including  those  in  con- 
troversy), to  secure  them  against  a  bond  executed  by  them  as  sureties,  with 
1  Venable  as  principal,  upon  his  appointment  as  guardian  of  the  infant  children 
of  George  Adams,  deceased,  whose  mother  Venable  had  since  married,  she 
having  previously  administered  upon  Adams'  estate.  The  guardianship  bond 
was  in  the  penal  sum  of  $4,000,  and  upon  the.  usual  condition. 

The  cause  being  put  at  issue,  upon  the  final  hearing,  the  court  decreed  the 
deeds  of  the  9th  of  February,  1822,  to  be  colorable  and  fraudulent,  and  or- 
dered the  same  to  be  set  aside  and  annulled ;  and  that  the  plaintiffs  might 
pursue  their  judgment  and  execution  against  the  real  and  personal  estate  of 
Venable,  as  if  the  said  deeds  had  never  been  made;  subject,  however,  to  the 
mortgage  aforesaid,  which  was  not  in  any  manner  whatever  to  be  affected  by 
this  decree.  It  is  upon  an  appeal  taken  by  Venable  and  M'Donaid  to  this  de- 
cree that  the  cause  is  now  before  this  court ;  and  independently  of  the  merits, 
as  to  the  asserted  fraud  or  good*  faith  of  the  deeds  of  1822,  two  objections 
have  been  made  by  the  counsel  for  the  appellants. 

§  650.  Upon  creditor' 8  bill  to  set  aside  conveyances  as  fraudulent,  it  is  not 
error  to  decree  the  conveyances  annulled  as  fraudulent,  and  that  plaintiffs  may 
pursue  their  judgment  and  execution  as  if  the  same  did  not  exist,  subject  to  a 
bona  fids  mortgage,  which  is  not  to  be  affected  by  the  decree. 

The  first  is,  that  the  court  erred  in  directing  a  sale  of  the  estate  conveyed  to 
M'Donaid  and  Norten,  until  their  mortgage  was  satisfied,  or  the  condition 
thereof  performed ;  because  it  had  no  right  to  change,  by  sale  of  the  estate, 
the  rights  or  interests  of  the  mortgagees  under  a  conveyance  admitted  to  be 
valid,  unless  by  their  consent.  This  objection  is  founded  upon  a  misinterpre- 
tation of  the  decree,  which  does  not  authorize  any  sale  to  be  made  by  virtue 
of  it,  but  merely  removes  out  of  the  way  the  deeds  which  obstructed  a  sale  at 
law  under  the  judgment  and  levy.  The  decree  also  leaves  the  mortgage 
wholly  untouched,  and  consequently  no  sale  could  prejudice  the  rights  apper- 
taining to  it. 

§  551. and  the  mortgage  not  being  affected  by  such  a  decree,  the  mortgagee 

need  not  be  made  a  party  to  the  proceedings. 

The  next  objection  is,  that  George  Norten,  the  mortgagee,  is  not  made  a 
party  to  the  bill.     But  this  objection  falls  for  the  same  reason  as  the  preeed- 
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ing.  As  the  mortgage  is  not  in  any  measure  interfered  with  by  the  decree, 
it  is  wholly  unnecessary  to  make  Norten  a  party  to  the  bill.  He  has  no  in- 
terests which  are  controverted  or  injured  by  declaring  the  nullity  of  the  other 
deeds.  The  real  question  then  is  whether  the  deeds  of  1822  are  fraudulent  or 
not ;  and  to  that  question  the  consideration  of  the  court  will  now  be  addressed. 
The  answers  of  the  defendants  having  denied  all  fraud,  those  answers  are  en- 
titled to  stand,  unless  they  are  overcome  by  the  testimony  of  two  witnesses, 
or  of  one  witness  and  circumstances. 

One  of  the  deeds  purports,  for  the  consideration  of  $6,260  paid  and  secured 
to  be  paid,  to  convey  to  M'Donald  the  two  tracts  of  land ;  the  other,  for  the 
consideration  of  §3,400,  to  convey  certain  slaves,  household  furniture,  horses, 
wagons,  hogs,  sheep,  cattle,  etc.,  and  other  stock  usually  belonging  to  a  farm. 
The  bill  charges  that  these  constituted  the  whole  estate  of  Venable;  and 
this  fact  is  not  attempted  to  be  denied  in  the  answer.  Except  his  liability  as 
guarclian,  and  as  indorser  of  the  note  to  the  bank,  it  does  not  appear  that 
Venable  was  at  this  time  indebted  to  any  persons  whatever;  the  fact  is 
charged  in  the  bill  that  he  was  not  under  any  embarrassment,  and  it  is  sup- 
ported by  the  proofs. 

Here,  then,  is  the  case  of  a  person  upon  the  eve  of  a  decree  being  rendered 
against  him  for  a  large  sum  of  money,  which  it  is  admitted  would  go  far  to 
his  ruin,  making  conveyances  of  his  whole  property,  real  and  personal,  to  his 
brother-in-law,  for  an  asserted  consideration  equal  to  its  full  value.  The 
brother-in-law  is  proved  to  be  a  thrifty,  industrious  man,  but  not  at  the  time 
known  to  possess  property  sufficient  to  pay  the  purchase  money,  having 
other  pursuits;  and  as  soon  as  the  purchase  is  made,  suffering  the  estate  to 
remain  in  possession  of  the  former  tenant. 

How  and  in  what  manner  is  the  consideration  paid  or  received?  M'Don- 
ald,  in  his  answer,  states  that  Venable,  under  the  administration  of  his  wife 
on  Adams'  estate,  and  his  own  guardiaaship  of  her  infant  children,  was  in- 
debted, for  assets  received,  to  the  amount  of  $6,286.54;  and  that  he,  M' Don- 
ald, finding  that  Venable  had  used  this  money,  and  was  wasting  the  estate  of 
his  wards,  and  was  involved  in  difficulties  by  his  suretyship  for  others,  etc., 
with  a  view  to  his  own  safety  and  that  of  George  Nbrten  (who  is  now  insolv- 
ent), first  took  the  mortgage,  and  afterwards,  being  fearful  of  the  waste  of 
the  estate,  was  induced  to  purchase  it,  that  he  might  have  the  control  of  it, 
and  accordingly  he  did  purchase  it.  The  manner  in  which  the  consideration 
was  paid  and  secured,  he  states  to  have  been  as  follows:  lie  assumed,  by  a 
written  contract  given  to  Venable,  to  pay  the  debt  due  by  Venable  to  his 
wards  when  they  came  of  age,  and,  in  the  meantime,  to  pay  annually  a  suffi- 
cient sum  for  their  maintenance  and  support,  to  be  allowed  in  extinguishment 
of  the  interest  that  might  become  intermediately  due.  The  contract  itself  is 
now  produced,  and  it  contains  an  agreement  to  pay  to  the  wards,  not  a  specific 
sum  of  money,  but  "  as  much  money  as  they  shall  have  a  right  to  demand  of 
Venable,  as  guardian,  when  they  become  of  age."  It  further  contains  a  prom- 
ise to  furnish  Venable  "  as  much  beef,  pork,  hay,  corn,  flour,  etc.,  to  the 
amount  of  what  it  shall  be  worth  to  board,  school  and  clothe  "  his  wards. 

The  residue  of  the  consideration  for  the  purchase,  namely,  $2,060.50,  M'Don- 
ald  asserts  to  have  been  paid  by  him  in  money  to  Venable,  part  of  which  he 
admits  that  he  borrowed,  but  he  does  not  state  how  much.  By  the  contract 
above  stated,  he  was  to  pay  the  money  within  three  months  after  the  purchase. 
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Such  is  the  nature  of  the  purchase  and  the  consideration,  as  disclosed  in  the 
answer  of  M'Donald,  and  which  Venable,  in  his  own  answer,  adopts  and  sup- 
ports. 

The  first  remark  that  arises  on  this  part  of  the  case  is,  that  the  whole  con- 
sideration stated  in  the  deeds  is  $9,660;  and  that  the  answers  state  the  amount 
actually  paid  or  secured  as  no  more  than  $8,347.  This  discrepancy  is  utterly 
unaccounted  for.  In  the  next  place,  the  debt  assumed  to  be  due  by  Venable 
to  his  wards  is  nowhere  established  to  have  been  really  due  by  any  proofs  in 
the  record.  Now,  this  was  a  material  fact  in  the  case,  exclusively  within  the 
knowledge  and  power  of  the  defendants,  which  they  were  bound  to  establish 
by  competent  evidence,  and  which,  in  its  own  nature,  was  susceptible  of  proof 
beyond  their  answers.  It  was  vital  to  the  good  faith  of  the  transaction.  The 
omission  to  do  it  would,  of  itself,  throw  some  doubt  upon  the  transaction. 
But  the  proof  in  the  record,  so  far  as  it  goes,  affords  a  strong  negative  upon 
the  assumed  debt.  The  inventory  of  George  Adams'  personal  estate  is  only 
$2,032.07.  His  widow  (independently  of  the  charges  of  administration)  was 
entitled  to  one-third  part  of  it.  One  of  the  children  (a  daughter)  died  early, 
during  her  minority;  and,  without  stopping  to  inquire  whether  her  share  in 
the  personalty  would  not  fall  to  the  mother,  the  remaining  sum,  deducting 
only  the  mother's  third,  left  the  sum  of  $1,355  only,  as  the  distributable  shares 
of  Venable's  wards.  There  is,  in  the  record,  a  paper  which  is  without  any 
signature  or  proof  of  any  sort,  which  puts  Adams'  personal  estate  at  a  much 
lower  sum  than  the  inventory,  but  which,  by  adding  his  real  estate  at  $2,200, 
and  the  rent  for  three  years,  and  the  hire  of  negroes  and  interest,  swells  the 
aggregate  of  his  estate  to  $6,286.54.  This  paper  can  be  viewed  in  no  other 
light  than  a  mere  speculative  statement;  but,  if  it  were  otherwise,  it  is  obvi- 
ous that  it  cannot  be  permitted  to  pass  as  proof  of  the  balance  then  due  to 
Adams'  children. 

In  the  first  place,  the  real  estate  is  not  properly  chargeable  to  the  account 
of  the  administrator  or  guardian,  merely  as  such. 

The  suggestion  is,  that  it  was  afterwards  sold,  and  the  proceeds  received  by 
Venable,  for  which  he  may  be  justly  held  accountable.  There  was  no  sale 
made,  so  far  at  least  as  we  have  any  evidence,  under  the  general  act  of  Ken- 
tucky on  this  subject,  passed  on  the  3d  of  February,  1813,  and,  therefore,  that 
may  be  laid  out  of  the  question ;  though  it  is  observable  that  a  guardian  is 
not  authorized,  under  that  act,  to  sell  without  an  order  of  court,  and  giving 
a  bond  with  sufficient  sureties.  The  only  proof  of  any  authority  to  sell  found 
in  the  record  is  the  following  order:  "Fayette  county,  to  wit,  April  court, 
1818.  On  motion  of  Abraham  Venable,  Patterson  Bain,  E.  Yieser  and  Charles 
Humphreys  are  appointed  commissioners  under  the  act  of  assembly  of  the 
last  session,  for  the  sale  of  the  estate  mentioned  in  said  law  as  belonging  to 
the  heirs  of  George  Adams,  deceased,  situated  in  Lexington."  The  act  here 
referred  to  is  not  in  the  record,  but,  so  far  as  we  can  gather  its  contents  by  the 
order  itself,  the  commissioners,  and  not  the  guardian,  were  authorized  to  make 
the  sale.  Their  proceedings  under  the  order  do  not  appear.  The  only  evi- 
dence is  from  a  purchaser  at  the  sale,  who  states  that  he  bought  the  estate  at 
about  $2,200,  and,  with  the  exception  of  about  $300,  he  paid  the  money  to 
Venable,  by  direction  of  the  commissioners.  Whether  this  payment  was  au- 
thorized by  the  act  is  left  uncertain ;  and,  indeed,  whether  security  was  not 
directed  to  be  taken  from  the  commissioners  on  the  sale,  as  in  ordinary  cases. 
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It  is  far  from  being  certain  that  the  sureties  on  Venable's  guardianship  bond 
were  liable  for  the  sum  so  received;  but  we  may  assume,  for  the  present,  that 
they  were. 

Then  there  is  a  charge  of  $900,  for  rent  received  upon  the  real  estate  for 
three  years ;  and,  for  hire  of  negroes  for  seven  years,  $490,  although  the  in- 
ventory mentions  only  "  one  negro  girl  and  child,  valued  at  $300 ; "  and,  to 
complete  the  amount,  a  charge  of  interest  is  added  on  the  whole,  of  $1,171.98. 
Now,  certainly,  there  is  no  pretense  for  the  last  charge,  and  no  justification 
of  it  by  any  proof.  The  children  were  maintained,  during  this  whole  period, 
by  Venable  and  his  wife;  and,  in  the  most  favorable  view,  if  Adams'  estate 
had  been  completely  settled,  the  interest  and  income  from  the  children's  shares 
of  his  whole  estate  could  not  be  presumed  to  amount  to  more  than,  if  to  so 
much  as,  the  reasonable  expenses  for  their  support  and  maintenance.  At 
least  if  they  did,  that  fact  should  have  been  made  out  by  some  probable  evi- 
dence. Then,  again,  the  guardianship  bond  is  in  the  penalty  of  $4,000  only; 
and  this  circumstance  discredits  the  supposition  that  the  sureties  had  incurred 
any  liability  beyond  that  amount.  The  usual  practice  is,  to  take  the  penalty 
in  double  the  amount  of  the  supposed  value  of  the  property  intended  to  be  se- 
cured by  it.  The  original  administration  bond  of  Mrs.  Venable  was  in  the 
penalty  of  only  $6,000;  and  the  inventory  of  personal  estate  of  George 
Adams,  made  by  her  on  oath,  which  is  not  attempted  to  be  impugned,  covers 
but  one-third  of  that  amount.  It  has  been  said  at  the  bar  that,  by  the  laws 
of  Kentucky,  sureties  may  be  charged  beyond  the  penalty  of  their  bonds,  and 
to  the  same  extent  of  liability  as  their  principals.  If  this  were  so,  it  would 
diminish  the  force  of  any  argument  grounded  on  the  penalty;  though  it  cer- 
tainly would  not  establish  that  there  was,  in  fact,  a  debt  due  to  the  children 
beyond  that  sum.  But,  among  the  acts  of  Kentucky,  we  cannot  find  any 
statute  that  leads  to  such  a  conclusion.  The  act  of  23d  January,  1810,  con- 
cerning the  bonds  of  certain  officers,  guardians,  administrators  and  executors, 
has  no  provision  which  varies  from  the  general  law  on  this  subject,  limiting 
the  responsibility  of  sureties  to  the  penalty  of  the  bond.  It  merely  declares 
that  "an  action  in  one  case,  on  such  bond,  shall  in  nowise  abate  or  bar  an  ac- 
tion thereon  for  another  cause ; "  which  is  entirely  consistent  with  a  recogni- 
tion of  the  general  rule  of  law.  And  the  act  of  15th  January,  1811,  which  is 
supplementary  to  the  former,  and  gives  a  remedy  against  sureties  beyond  the 
penalty  of  the  bond,  is  expressly  limited  to  bonds  given  by  public  officers. 
No  adjudged  case  has  been  cited  which  goes  to  establish  the  position  that  the 
statute  of  1810  has  been  differently  construed  by  the  state  courts.  It  is  not, 
in  our  view  of  the  facts,  a  very  material  consideration ;  because  there  is  no 
evidence  offered  which  proves  that  a  debt  was  due  to  Venable's  wards,  even 
to  the  amount  of  the  penalty.  And,  in  a  case  like  the  present,  it  was  indis- 
pensable for  the  defendants  to  make  out  so  material  a  fact  with  all  due  certainty. 
The  court  cannot  presume  it.  The  statement  already  alluded  to,  as  a  state- 
ment of  the  administration,  or  guardianship  account,  contains  no  deductions 
-whatever,  either  for  charges,  taxes,  repairs,  or  even  for  debts  due  from  the 
intestate,  or  for  expenses  incurred  for  the  children.  It  assumes  only  one  side 
of  the  account,  and  deals  not  in  any  credits,  though  the  presumption  of  their 
existence  is  almost  irresistible. 

In  respect,  then,  to  this  part  of  the  assumed  consideration  of  the  deeds, 
there  is  the  want  of  certainty  as  to  any  amount  of  debt  due  to  the  children; 
and  the  contract  given  to  secure  to  Venable  does  not  ascertain  any  amount  as 
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due.  It  merely  provides,  in  general  terms,  that  M'Donald  shall  pay  to  the 
children  "  as  much  money  as  they  shall  have  a  right  to  demand,"  etc.,  when 
they  shall  come  of  age,  and  in  the  intermediate  time  they  are  to  receive  an 
amount  sufficient  for  their  support  and  maintenance.  Even  this  contract  is 
left  wholly  without  any  mortgage  or  other  security  for  its  fulfillment,  either 
to  Venable  or  to  the  children ;  and  Venable  strips  himself  of  his  whole  estate, 
and  relies  exclusively  upon  the  good  faith  and  solvency  of  M'Donald,  to  extri- 
cate himself  from  all  future  difficulties.  Such  a  case  may  exist;  but  it  must 
involve  some  suspicion,  when  the  party  who  resorts  to  such  measures  has  a 
demand  hanging  over  him,  which  goes  deeply  to  affect  his  solvency  and  his 
interests,  and  may  furnish  another  and  cogent  motive  for  the  transaction. 

The  provision  in  this  contract  for  the  support  and  maintenance  of  the  chil- 
dren is  somewhat  extraordinary,  and  of  a  very  indefinite  nature  and  extent. 
M'Donald  agrees  to  deliver  to  Venable  "  as  much  beef,  pork,  hay,  corn,  flour, 
etc.,  to  the  amount  of  what  it  shall  be  worth  to  board,  school  and  clothe  " 
them.  So  that  even  the  amount  is  not  fixed,  and  is  to  depend  upon  the  future 
pleasure  of  the  parties.  In  case  of  a  real  purchase,  such  a  provision  could  not 
be  expected,  even  though  it  went  merely  to  keep  down  the  accruing  interest ; 
and  in  the  present  case  it  is  not,  by  its  terms,  confined  even  within  that  limit. 
The  contract  itself  is  not  avowed  upon  the  face  of  the  deeds,  and  must  be 
deemed  a  mere  private  and  secret  bargain,  to  be  kept  back  by  the  parties. 

Then,  again,  as  to  the  remaining  cash  payment  of  $2,060.50.  The  bill  di- 
rectly charges  that  it  was  a  mere  formal  payment,  and  that  the  "money  was 
by  the  said  Venable  returned  back  to  M'Donald,  or  to  the  person  of  whom 
M'Donald  borrowed  it."  The  answer  of  M'Donald  admits  that  a  part  was 
borrowed;  but  his  denial  of  its  return  is  couched  in  terms  of  an  ambiguous 
purport.  He  says  that  the  sura  of  $2,060.50  "  was  paid  by  this  defendant,  in 
the  presence  of  Moses  S.  Hall,"  etc.  That  he  "  borrowed  a  portion  of  the 
money  to  enable  him  to  make  the  cash  payment.  That  it  was  paid  by  him  to 
his  co-defendant,  Venable,  in  good  faith,  and  that  no  part  of  it  was  returned 
to  him  by  said  Venable,  nor  did  this  defendant  receive  any  part  of  said  money 
back  from  said  Venable  by  any  fraudulent  contrivance,  as  the  complainants 
have  .falsety  alleged."  Venable,  in  his  answer,  says  "  that  the  said  sum  of 
money  was  paid  to  him  by  his  co-defendant,  M'Donald,  in  good  faith,  and  that 
no  part  of  it  was  returned  by  him  to  his  co-defendant."  Now,  it  is  remarka- 
ble that  neither  of  these  answers,  in  terms,  denies  that  the  money  so  borrowed 
was  returned  back  to  the  person  of  whom  it  was  borrowed,  which  is  the  gist 
of  the  charge  in  the  bill ;  nor  does  M'Donald  deny  that  he  received  it  back, 
but  only  that  it  was  not  returned  to  him  by  Venable.  Nor  are  these  allega- 
tions thus  loose  from  mere  accident  or  carelessness.  On  the  contrary,  the 
proof  is  direct  that  the  money  borrowed  was  returned  to  M'Donald,  and  was 
by  him  returned  to  the  lender.  Moses  S.  Hall,  in  his  testimony,  says  he  was 
present  when  the  money  was  paid,  and  it  was  handed  to  Mrs.  Venable.  Will- 
iam Achison  testifies  that  M'Donald  told  him  that  the  next  morning  after  the 
money  was  paid,  Mrs.  Venable  was  at  his  house  with  the  money,  on  her  way 
to  town  to  deposit  it  in  bank,  and  he,  M'Donald,  borrowed  it  of  her  and  re- 
turned it  to  Hendley,  the  lender,  the  same  day.  Hendley  himself,  in  his  testi- 
mony, says:  " M'Donald  came  to  me  and  told  me  that  he  had  made  a 
purchase ;  that  I  was  a  man  of  tolerable  good  sense,  I  could  tell  by  a  little  what 
a  good  deal  meant;  and  observed  that  he  wished  to  borrow  of  me  $1,000, 
which  I  loaned  him,  and  stated  he  would  return  it  in  a  few  days.  He  observed 
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that  Venable  was  embarrassed  by  a  debt  on  account  of  Norten,  and  that  he 
had  bought  him  out  of  every  species  of  property,  and  that  he  wanted  the 
money  to  pay  him.  He  also  offered  me  a  mortgage  on  a  negro  man  and  a 
tract  of  land  for  the  payment  of  the  money,  but  I  declined  receiving  any 
security,  etc.,  because  I  expected  to  receive  the  money  back  in  a  few  days.  I 
took  a  memorandum  of  the  amount,  and  numbers  of  the  different  notes  loaned 
him,  thinking  it  was  possible  I  should  receive  the  same  notes  back,  etc.  In 
about  three  or  four  days  I  received  from  said  M'Donald  the  same  notes  back 
again.  M'Donald  stated  to  me  that  he  was  security  for  Venable,  as  guardian 
of  Mrs.  Venable's  children,  to  the  amount  of  $3,000  or  $4,000,  and  that  he 
made  this  purchase  to  secure  himself."  In  point  of  fact,  independently  of  the 
purchase,  as  we  have  already  seen,  he  had  a  mortgage  on  the  same  estate  as 
security  for  that  very  liability.  But  it  is  impossible  to  wink  so  hard  as  not  to 
perceive  that,  if  this  statement  be  true,  and  it  is  nowhere  contradicted  or  de- 
nied, the  borrowing  of  the  money  was  merely  to  exhibit  before  witnesses  a 
formal  payment,  and  that  there  was  no  real  bona  fides  in  this  part  of  the  trans- 
action. It  was  an  attempt,  fruitless,  as  the  event  has  shown,  to  throw  a  color- 
able gloss  over  the  real  transaction. 

How  the  other  part  of  the  purchase  money  was  obtained  is  not  proved  by 
the  defendants,  although  there  is  some  hearsay  evidence  that  other  money 
was  borrowed,  but  the  answers  of  the  defendants  furnish  no  statement  of  the 
amount. 

§  552.  The  acts  and  declarations  of  a  grantor  subsequent  to  the  conveyance 
are  not  evidence  against  the  grantee.  But  in  an  equity  proceeding  where  he  is 
also  a  party  they  are  admissible  to  disprove  the  grantor's  answer,  and  may  in 
that  manner  affect  the  grantee. 

There  is  also  testimony  in  the  case,  from  several  witnesses,  of  the  confes- 
sions of  Venable,  as  to  the  object  of  the  deeds,  and  of  subsequent  acts  of 
control  over  the  estate  to  some  extent,  from  which  unfavorable  inferences 
have  been  deduced  at  the  argument  against  the  validity  of  the  deeds.  It  has 
been  said  at  the  bar  that  these  confessions  and  acts,  being  subsequent  to  the 
execution  of  the  deeds,  ought  not  be  permitted  to  prejudice  the  title  of  M'Don- 
ald, and  are  not  evidence  to  bind  him.  It  is  true  that  neither  the  acts  nor 
confessions  of  a  grantor,  under  such  circumstances,  are  admissible  to  defeat 
the  title  of  the  grantee.  But  they  are  certainly  admissible  to  disprove  the 
answer  of  the  grantor,  when  he  is  a  party  to  the  bill.  If  they  discredit  his 
answer,  they  withdraw  from  the  case  all  the  influence  which  his  concurrence 
in  the  statement  of  the  grantee  would  otherwise  have;  and  to  this  extent  they 
have  a  bearing  upon  the  whole  merits  of  the  case,  but  not  beyond  it.  Upon  ex- 
amination of  these  confessions,  they  certainly  exhibit  some  misgivings  on  the 
part  of  Venable,  and  some  proof  that  the  sale  of  the  estate  was  to  defeat  the 
debt  due  by  him  to  the  bank,  as  security  of  Norten.  The  acts  of  control  by 
Venable  over  the  estate  are  more  equivocal,  and  but  for  his  subsequent  liberal 
participation  in  all  the  produce  of  the  estate  would,  perhaps,  of  themselves, 
not  be  very  significant.    As  the  case  is,  they  cannot  but  have  some  weight. 

Upon  the  whole,  without  going  more  at  large  into  the  case,  the  circum- 
stances are  such  that  it  appears  to  us  these  deeds  were  not  bona  fide  and  for  a 
valuable  consideration,  and,  therefore,  they  were  properly  set  aside  by  the 
circuit  court.  Looking  to  the  nature  of  the  transaction,  the  assumed  con- 
siderations, the  relation  and  circumstances  of  the  parties,  the  impending  de- 
cree, the  sweeping  extent  of  the  deeds,  the  non-disclosure,  on  the  face  of  them, 
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of  the  real  considerations,  the  objects  of  the  collateral  and  secret  contract,  the 
very  great  doubt  as  to  what  was  due  to  the  children,  and  the  ambiguous  ex- 
planations of  the  parties,  we  think  the  presumptions  are  so  strong  against  the 
validity  of  the  deeds,  that  they  ought  not  to  be  supported. 
The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

CLEMENTS  v.  MOORE. 
(6  Wallace,  299-316.     1867.) 

Opinion  by  Mb.  Justice  Swayne. 

Statement  of  Facts. —  These  are  cross-appeals,  in  equity,  from  the  district 
court  of  the  United  States  for  the  western  district  of  Texas. 

The  appellants,  Clements  and  Sheldon,  are  judgment  creditors  of  the  defend- 
ant, James  Nicholson,  and  filed  the  original  and  amended  bills,  found  in  the 
record,  to  set  aside,  upon  the  ground  of  fraud,  the  sale  by  Nicholson  to  the 
defendant,  Moore,  of  Nicholson's  entire  stock  of  merchandise,  and  the  convey- 
ance by  Nicholson  to  Moore,  and  by  Moore  to  Kebecca  H.  Nicholson,  James 
Nicholson's  wife,  of  certain*  lots  in  the  town  of  Bastrop  —  described  in  the 
proceedings.  The  district  court  adjudged  the  sale  of  the  merchandise  to  be 
fraudulent  and  void;  and  dismissed  the  bill  as  to  Mrs.  Nicholson  and  the  lots. 

§  553.  Objections  not  made  in  the  lower  court  are  waived. 

We  are  met  at  the  threshold  of  the  investigation  by  the  objections  that 
leave  was  not  given  to  file  the  amended  bills,  and  that  there  is  no  replication 
in  the  case.  Hence  it  is  insisted  that  our  examination  is  to  be  confined  to  the 
original  bill  and  answer,  and  that  we  cannot  look  beyond  them.  We  find  in 
the  record  a  sufficient  replication,  though  it  was  not  filed  until  after  a  part  of 
the  testimony  had  been  taken.  But  if  there  were  none,  there  are  two  suffi- 
cient answers  to  both  of  the  objections.  They  were  not  made  in  the  court 
below.  They  were  thereby  waived,  and  cannot  be  taken,  here.  They  are 
also  within  the  provisions  of  the  statute  of  1789,  upon  the  subject  of  jeofails. 
Brightly's  Digest,  41. 

The  goods  were  sold  on  the  7th  of  July,  1851.  After  satisfying  a  debt  due 
'to  House  out  of  the  stock,  Nicholson  determined,  under  the  advice  of  Larkins, 
to  assign  the  residue  to  Moore  for  the  benefit  of  his  creditors.  Moore  was 
applied  to  accordingly.  He  was  told  by  Nicholson  that  his  object  was  to 
secure  his  creditors,  and  that  unless  the  assignment  was  made  his  entire  means 
would  be  absorbed  by  a  few  of  his  creditors  in  New  York,  to  whom  he  was 
most  largely  indebted,  to  the  exclusion  of  his  home  and  other  debts.  Moore 
promised  to  consider  the  subject.  An  assignment  was  subsequently  drawn. 
Before  it  was  executed  Moore  made  the  purchase.  The  terms  were  the  cost 
in  New  York,  less  twenty  per  cent.  The  goods  amounted  to  $6,310.35.  Moore 
gave  his  notes  amounting  in  the  aggregate  to  that  sum.  At  what  times  they 
were  payable  respectively,  and  whether  they  bore  interest,  does  not  appear  in 
the  case.  The  laws  of  Texas  permitted  a  failing  debtor  to  prefer  creditors 
according  to  his  election.  We  find  here  none  of  the  badges  of  fraud  men- 
tioned in  Twyne's  case.  The  sale  was  openly  made;  there  was  an  immediate 
change  of  possession ;  the  price  agreed  to  be  paid  was  fully  as  much  as  the 
goods  were  worth.  Moore  lost  upon  them.  All  the  notes  given  by  Moore, 
except  three  of  $500  each,  were  applied  in  payment  of  Nicholson's  debts.  On 
the  other  hand,  Nicholson  was  insolvent,  and  Moore  knew  it.  He  knew  also 
that  it  was  Nicholson's  purpose  to  hinder  and  delay  the  complainants.     It  was 
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easy  to  convert  the  notes  and  place  the  proceeds  beyond  the  reach  of  his 
creditors.  The  same  process  as  to  the  goods  was  more  difficult.  If  Nicholson 
intended  a  fraud,  Moore  must  have  known  he  was  giving  him  facilities  in 
that  direction.  One  of  the  three  notes  mentioned  was  sold  by  Nicholson  at  a 
large  discount.  The  other  two  wrere  delivered  by  Mrs.  Nicholson  to  Moore  in 
payment  for  the  lots  in  controversy.  It  remains  to  consider  the  law  applica- 
ble to  this  state  of  facts. 

§  554.  A  sale  may  be  void  for  bad  faith,  though  the  purchaser  pays  full  value 
for  the  property. 

The  statute  of  the  13th  Elizabeth  has  been  substantially  enacted  in  Texas. 
The  same  legal  principles  apply  there  in  this  class  of  cases  as  in  the  other 
states  where  similar  statutory  provisions  exist.  As  was  remarked  by  Lord 
Mansfield,  in  Cadogan  v.  Kennet,  2  Cowp.,  432,  the  common  law,  without  the 
statute,  would  have  worked  out  the  same  results.  A  sale  may  be  void  for 
bad  faith,  though  the  buyer  pays  the  full  value  of  the  property  bought.  This 
is  the  consequence  where  his  purpose  is  to  aid  the  seller  in  perpetrating  a  fraud 
upon  his  creditors,  and  where  he  buys  recklessly,  with  guilty  knowledge. 

§  555.  Differences  between  the  treatment  of  fraudulent  sales  at  law  and  in 
equity. 

When  the  fact  of  fraud  is  established  in  a  suit  at  law,  the  buyer  loses  the 
property  without  reference  to  the  amount  or  application  of  what  he  has  paid, 
and  he  can  have  no  relief  either  at  law  or  in  equity.  When  the  proceeding  is 
in  chancery,  the  jurisdiction  exercised  is  more  flexible  and  tolerant.  The 
equity  appealed  to  — wThileit  scans  the  transaction  with  the  severest  scrutiny  — 
looks  at  all  the  facts,  and,  giving  to  each  one  its  due  weight,  deals  with  the 
subject  before  it  according  to  it  own  ideas  of  right  and  justice.  In  some  in- 
stances it  visits  the  buyer  with  the  same  consequences  which  would  have 
followed  in  an  action  at  law.  In  others,  it  allows  a  security  to  stand  for  the 
amount  advanced  upon  it.  In  others,  it  compels  the  buyer  to  account  only 
for  the  difference  between  the  under  price  wThich  he  paid  and  the  value  of  the 
property.  In  others,  although  he  may  have  paid  the  full  value,  and  the  prop- 
erty may  have  passed  beyond  the  reach  of  the  process  of  the  court,  it  regards 
him  as  a  trustee,  and  charges  him  accordingly.  Where  he  has  honestly  applied 
the  property  to  the  liabilities  of  the  seller  it  may  hold  him  excused  from 
further  responsibility.  The  cardinal  principle  in  all  such  cases  is,  that  the 
property  of  the  debtor  shall  not  be  diverted  from  the  payment  of  his  debts  to 
the  injury  of  his  creditors  by  means  of  the  fraud.  Sands  v.  Codwise,  4  Johns., 
536;  Boyd  and  Suydam  v.  Dunlap,  1  Johns.  Ch.,  478;  Webb  v.  Brown,  3  Ohio 
St.,  246;  Sexton  v.  Wheaton,  1  Am.  Lead.  Cas.,  50,  note;  Twyne's  Case,  1 
Smith's  Lead.  Cas.,  34,  notes;  Roberts  on  Fraudulent  Conveyances,  520,  527. 
In  the  case  before  us  we  think  that  Moore  should  be  held  liable  for  the  note 
sold  by  Nicholson  and  the  two  delivered  by  his  wife  to  Moore  in  payment  for 
the  lots,  amounting  in  the  aggregate  to  $1,500,  with  interest  from  the  date  of 
the  sale.  We  have  not  adverted  to  the  letter  of  Nicholson  of  the  18th  of 
July,  1853,  and  the  accompanying  document,  nor  to  his  declarations  made  after 
the  sale.  Besides  being  in  direct  conflict  with  his  answers  under  oath,  they 
are  inadmissible  against  Moore,  and  can  in  no  wise  affect  the  conclusions  as  to 
this  branch  of  the  case  at  which  we  have  arrived. 

The  real  estate  in  controversy  is  thus  described :  "  A  block  of  lots  in  the^ 
town  of  Bastrop,  in  said  state  of  Texas,  known  in  the  plan  of  said  town  as 
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block  No.  95  (ninety. five),  east  of  Main  street;  fractional  lot  or  block  No.  4 
(four),  east  of  Main  street,  and  lots  No.  65  (sixty-five),  No.  62  (sixty-two),  and 
70  (seventy),  in  block  11." 

The  property  was  conveyed  by  Nicholson  and  wife  to  Moore  by  deeds  bear- 
ing date  on  the  13th  of  June,  1853.  The  considerations  expressed  amount  in 
the  aggregate  to  $560.  The  bill  and  amended  bills  charge  that  the  deeds  to 
Moore,  and  the  sale  by  Moore  to  Mrs.  Nicholson,  were  without  consideration 
and  made  to  defraud  the  creditors  of  Nicholson.  The  answer  of  Moore  al- 
leges that  he  bought  the  lots  in  good  faith  and  paid  $860  for  them;  afterwards 
he  agreed  they  might  be  repurchased  for  what  he  gave,  with  interest  at  the 
rate  of  ten  per  cent.  Except  block  95  and  fractional  lot  4,  he  sold  them  to 
Mrs.  Nicholson;  she  paid  him,  as  he  understood,  out  of  her  own  separate 
means,  and  she  subsequently  procured  a  decree  of  the  district  court  of  Bas- 
trop county  that  he  should  convey  a  good  title  to  her,  which  he  was  ready  to 
do.  He  alleges  further  that  block  95  had  been  sold  to  pay  a  debt  of  Nich- 
olson. 

The  answer  of  Nicholson  is  the  same  as  the  answer  of  Moore,  in  regard  to 
the  sale  of  the  lots  to  Moore  and  the  subsequent  agreement.  In  regard  to  the 
sale  to  Mrs.  Nicholson,  he  states  that  when  he  married  her  she  had  a  consider- 
able amount  of  money  belonging  to  her  and  to  a  child  b}r  a  former  husband; 
he  borrowed  from  her  from  time  to  time  until  the  amount  exceeded  $500 ;  he 
transferred  to  her  one  of  the  notes  of  Moore  for  that  amount;  she  bought  the 
lots  from  Moore  and  paid  for  them  with  that  note  and  other  separate  means 
belonging  to  her.  He  makes  the  same  statement  as  Moore  in  regard  to  the 
decree  of  the  district  court  of  Bastrop  county  and  the  sale  of  block  95.  He 
says  the  premises  are  in  possession  of  his  father  under  an  arrangement  with 
Mrs.  Nicholson. 

Mrs.  Nicholson  answers  that  when  she  married  Nicholson  she  had  about 
$1,000  in  money,  which  she  lent  to  him,  taking  in  lieu  two  notes  of  Moore  of 
$500  each ;  some  time  afterwards  she  delivered  the  notes  to  Moore  in  dis- 
charge of  a  mortgage  upon  the  premises,  which  Nicholson  had  given  to  him; 
that  Nicholson  has  never  repaid  to  her  any  part  of  the  money  which  he  bor- 
rowed; she  has  realized  nothing  from  the  loan  but  the  lots  in  question;  Nich- 
olson is  utterly  insolvent;  she  has  no  hope  of  getting  any  other  indemnity, 
and  that  the  value  of  the  lots  does  not  exceed  the  amount  of  the  loan.  She 
insists  upon  the  good  faith  of  the  transaction  and  denies  that  any  wrong  or 
fraud  was  intended  upon  the  complainants  or  any  other  creditor  of  Nicholson. 

§556,  A  defendant  is  entitled  to  verify  his  answer  in  chancery  by  affidavit, 
although  complainant  may  waive  it. 

The  complainants  waived  an  answer,  under  oath,  by  this  defendant.  Her 
answer  is  nevertheless  verified  by  an  affidavit.  This  was  proper.  It  was  her 
right  so  to  answer  and  the  complainants  could  not  deprive  her  of  it.  Such  is 
the  settled  rule  of  equity  practice  where  there  is  no  regulation  to  the  contrary. 
Armstrong  v.  Scott,  3  Greene,  433.  The  decree  of  the  district  court  of  Bas- 
trop county  is  found  in  the  record.  It  was  entered  by  the  agreement  of  coun- 
sel. It  required  Moore  to  execute  to  Mrs.  Nicholson  a  full  and  complete  title 
to  lots  62,  65  and  70.  It  is  silent  as  to  block  95,  and  ordered  lot  4  to  be  sold 
to  satisfy  the  claim  of  Scott,  a  defendant  in  that  proceeding.  Neither  party 
took  any  testimony  touching  this  part  of  the  case.  It  stands  upon  the  bills 
"  and  answers. 
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§  557.  Where  am,  answer  admits  a  foot  and  sets  up  another  fact  in  avoidance 
the  first  fact  is  established  but  the  latter  fact  must  be  proved. 

No  attempt  is  ipade  to  explain  the  contradiction  of  the  answers  of  Moore 
and  Nicholson  by  the  deeds  as  to  the  amount  of  the  consideration  alleged  to 
have  been  paid  by  Moore  for  the  lots.  The  answers  of  both  are  silent  as  to 
the  mode  of  payment.  This  rendered  disproof  of  the  allegation  of  the  amount 
difficult  if  not  impossible.  The  facts  disclosed  create  a  strong  doubt  of  the  in- 
tegrity of  the  transaction  between  Moore  and  Nicholson  and  threw  on  Moore 
the  duty  of  making  a  full  explanation  and  the  burden  of  proof  to  sustain  it. 
Piddock  v.  Brown,  3  P.  Will.,  289;  Wharton  v.  May,  5  Ves.,  49.  We  feel 
constrained  to  resolve  the  doubt  against  the  validity  of  the  sale.  The  striking 
discrepancies  between  the  answers  of  Mr.  and  Mrs.  Nicholson  need  no  remark. 
She  admits  that  she  paid  for  the  lots  by  delivering  up  to  Moore  notes  which 
he  had  executed  to  Nicholson.  This  makes  a  prima  facie  case  against  her. 
She  adds  that  the  notes  were  transferred  to  her  by  Nicholson  in  consideration 
of  money  she  had  lent  to  him.  Of  this  there  is  no  proof.  It  is  an  established 
rule  of  evidence  in  equity  that  where  an  answer  which  is  put  in  issue  admits  a 
fact  and  insists  upon  a  distinct  fact  by  way  of  avoidance,  the  fact  admitted  is 
established,  but  the  fact  insisted  upon  must  be  proved ;  otherwise  the  admis- 
sion stands  as  if  the  fact  in  avoidance  had  not  been  averred.  Gresley's  Evi- 
dence, 13 ;  Hart  v.  Tenyke,  2  Johns.  Ch.,  60.  The  application  here  of  this 
principle  is  decisive.  There  is  nothing  to  neutralize  the  effect  of  the  admitted 
fact  that  the  property  was  paid  for  with  notes  which  had  belonged  to  Nichol- 
son. There  is  not  the  slightest  proof  of  any  consideration  for  the  transfer  of 
those  notes  by  him  to  her.  The  complainants  have  a  right  to  follow  the  fund 
into  any  property  in  which  it  was  invested  as  far  as  it  can  be  traced.  Oliver 
v.  Piatt,  3  How.,  401.  The  decree  of  the  court  below  is  silent  as  to  lots  4  and 
95.  There  is  no  competent  proof  in  the  record  sufficient  to  exempt  them  from 
the  claim  of  the  complainants.  If  others  have  acquired  paramount  rights  it 
must  be  shown  elsewhere  in  another  proceeding. 

The  decree  as  to  both  branches  of  the  case  is,  in  our  judgment,  erroneous. 
It  is  therefore  reversed.  The  case  will  be  remanded  to  the  district  court  with 
instructions  to  enter  a  decree  in  conformity  with  this  opinion 

SMITH  v.  CRAFT. 
(Circuit  Court  for  Indiana:  13  Federal  Reporter,  856-804.    1883.) 

Opinion  by  Gresham,  J. 

Statement  op  Facts. — The  defendant  Craft,  who  was  a  merchant  at  Indianap- 
olis, on  the  5th  of  April,  1879,  executed  to  his  co-defendant,  Churchman,  in  trust 
for  Fletcher  &  Churchman,  a  bill  of  sale  embracing  his  entire  stock  of  watches, 
diamonds,  jewelery  and  fixtures;  also  a  lease  upon  the  building  in  which  he  had 
carried  on  his  business,  one  year  of  the  term  not  having  then  expired.  This  was  all 
the  property  that  Craft  owned,  except  his  notes  and  accounts,  which  he  estimated 
to  be  worth  $1,000.  and  some  real  estate  which  was  incumbered  for  as  much  as 
it  was  worth.  Fletcher  &  Churchman  were  bankers,  and  as  such,  at  different 
times  had  loaned  money  to  Craft,  on  his  agreement  that  if  they  would  make 
the  loans,  and  anything  occurred  by  which  he  was  unable  to  pay  all  his  cred- 
itors, he  would  first  pay  or  secure  them.  It  is  recited  in  the  bill  of  sale  that 
Craft  is  indebted  to  the  bank  in  about  the  sum  of  $31,000  and  that  the  sale  is 
made  in  payment  and  satisfaction  of  this  indebtedness,  "  and  the  further  con- 
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side*ation  that  said  Churchman  shall  employ  said  Craft  in  said  business,  at 
the  rate  of  $150  per  month,  so  long  as  said  Churchman  shall  carry  on  or  con- 
tinue said  business." 

Immediately  after  the  execution  of  this  instrument,  Craft's  employees  were 
notified  by  Churchman  and  Craft  of  the  sale,  and  that  thereafter  the  business 
would  be  carried  on  by  Craft  as  the  agent  of  Fletcher  &  Churchman.  After 
this  change,  Craft  conducted  the  business  as  agent,  with  his  old  force  of  em- 
ployees, just  as  before  the  transfer,  until  some  time  in  August,  when,  by  direc- 
tion of  Fletcher  &  Churchman,  he  commenced  selling  the  remainder  of  the 
goods  at  auction,  and  in  this  way  the  stock  was  finally  disposed  of  some  time 
in  October.  During  the  time  that  Craft  managed  the  business  he  paid  him- 
self and  his  co-employees  weekly  out  of  the  proceeds. 

The  complainants,  the  Middleton  Plate  Company,  Keller  &  Untermeier, 
William  Smith  &  Co.,  and  Freund  <fe  Co.,  are  eastern  merchants  and  manu- 
facturers with  whom  Craft  had  been  dealing  for  many  years,  and  to  whom 
he  was  indebted  for  goods  purchased  prior  to  the  sale  to  Fletcher  &  Church- 
man. After  the  sale,  and  before  the  commencement  of  this  suit,  on  the  27th 
of  June,  1881,  the  complainants  obtained  judgments  against  Craft  for  the 
amounts  respectively  due  them,  upon  which  executions  issued  and  returns  were 
made  of  no  property. 

The  bill  charges  that  the  goods  which  the  complainants  sold  to  Craft  on 
time,  and  for  which  their  several  judgments  were  taken,  were  part  of  the 
stock  sold  to  Fletcher  &  Churchman;  that  they  divided  the  proceeds  with 
Craft,  and  that  the  transfer  was  intended  by  both  Craft  and  Fletcher  & 
Churchman  to  hinder  and  delay  the  complainants  and  the  other  creditors  of 
Craft. 

Fletcher  &  Churchman,  in  their  answer,  deny  all  fraud,  and  aver  that  on 
the  27th  of  December,  1878,  Craft  was  indebted  to  them  in  the  sum  of  $25,000, 
for  which  he  gave  his  two  notes,  each  for  $12,500,  payable  in  thirty  and  sixty 
days,  and  in  the  further  sum  of  $7,313,  that  being  the  amount  paid  by  them 
for  Craft,  at  his  request,  in  taking  up  a  note  which  he  had  previously  given  to 
George  F.  McGinnis ;  that  the  sale  by  Craft  to  them  was  in  good  faith,  and 
in  full  payment  of  his  indebtedness;  that  they  realized  not  more  than  $20,000 
from  the  goods;  that  Craft  got  no  part  of  the  proceeds;  that  they  have  no 
knowledge  that  any  of  the  goods  purchased  of  either  of  complainants  were  in 
the  stock  at  the  time  of  the  transfer;  and  that  the  sale  to  them  was  in  good 
faith,  as  preferred  creditors,  with  no  intention  of  cheating,  hindering,  or  de- 
laying the  complainants  or  other  creditors. 

Craft's  answer  denies  that  he  received  any  part  of  the  proceeds;  denies  all 
fraud ;  and  avers  that  the  sale  was  in  good  faith,  in  payment  of  an  indebted- 
ness which  exceeded  the  value  of  the  goods  and  fixtures  and  the  unexpired 
lease. 

Craft's  credit  seems  to  have  been  good  with  the  complainants  up  to  time 
of  his  failure,  and  yet  it  appears  from  the  evidence  that  he  was  insolvent 
early  in  1878.  The  judgments  taken  by  the  complainants  were  for  goods  sold 
after  this  time,  and  mostly  within  a  few  months  before  the  sale  to  Fletcher  <fc 
Churchman.  The  last  purchase  from  Keller  &  Untermeier,  amounting  to 
$876,  was  as  late  as  the  26th  of  March,  and  only  ten  days  before  the  transfer. 
It  is  probable  that  these  goods  were  part  of  the  stock  sold  to  Fletcher  <fc 
Churchman.  That  they  got  some  of  the  goods  purchased  from  the  complain- 
ants, which  had  not  been  paid  for,  is  clear  enough.     Craft  swears  that  in  the 
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spring  of  1878,  and  from  that  time  until  his  final  failure,  he  had  the  confidence 
of  a  sanguine  business  man  that  he  would  be  able  to  keep  up  and  pay  all  his 
debts,  and  I  am  satisfied  that  during  this  period  he  made  payments  to  the 
complainants. 

Fletcher  <fe  Churchman  had  been  accommodating  Craft  with  loans  for  a 
number  of  years.  Churchman  testifies  that  Craft  always  promised  if  the 
loans  were  made,  and  from  any  cause  he  was  unable  to  pay  all  his  debts,  he 
would  protect  or  secure  Fletcher  &  Churchman.  The  loans  made  from  time 
to  time  (on  faith  of  these  promises,  it  is  to  be  presumed)  amounted,  in  August, 
1877,  to  as  much  as  $20,000.  These  loans,  and  others  made  after  that  time, 
were  regularly  renewed  every  ninety  days,  and  the  interest  paid  in  advance 
at  the  rate  of  ten  per  cent,  per  annum,  until  the  notes  were  given,  which  ma- 
tured on  the  27th  of  December,  1878.  At  this  time  Craft's  indebtedness  from 
loans,  both  he  and  Churchman  say,  amounted  to  $25,000,  for  which  Craft 
gave  his  two  notes  for  $12,500,  payable  in  thirty  and  sixty  days  instead  of 
ninety  days,  as  in  all  former  renewals.  About  this  time,  and  perhaps  the 
same  day,  Fletcher  &  Churchman  paid  for  Craft  the  McGinnis  note,  which 
was  indorsed  by  Churchman.  Instead  of  taking  Craft's  note  for  the  amount 
thus  paid  for  him,  Fletcher  &  Churchman  simply  held  the  canceled  note  as 
evidence  of  its  payment  by  them.  Prior  to  December  27,  1878,  Craft  had 
always  been  required  to  renew  his  notes  promptly  at  maturity.  The  two 
notes  given  on  this  day  became  due  in  thirty  and  sixty  days,  as  already  stated, 
and  they  were  allowed  to  remain  due  without  renewal  until  the  sale,  on  the 
5th  of  April.  Craft  is  not  able  to  explain  why  Fletcher  &  Churchman  re- 
quired those  notes  to  be  made  in  thirty  and  sixty  days,  instead  of  ninety  days, 
as  in  all  former  renewals,  but  supposes  they  had  their  own  reasons  for  the 
change.  He  was  not  asked  to  renew  these  notes  when  they  became  due,  and 
he  requested  no  delay.  But  after  thus  testifying  he  says  he  thinks  Fletcher 
&  Churchman  were  waiting  for  him  to  make  his  annual  invoice  on  the  1st  of 
April,  before  renewing  again.  Churchman  testifies  that  when  these  notes  were 
executed,  on  the  27th  of  December,  he  was  anxious  to  have  the  indebtedness 
reduced ;  that  Craft  said  he  would  cease  buying  goods,  and  he  had  no  doubt 
he  could  fix  the  notes  up  in  thirty  or  sixty  days,  or  sell  enough,  goods  in  that 
time  to  reduce  the  amount  he  was  owing;  and  that  when  these  notes  became 
due  he  told  Craft  to  let  them  stand,  as  they  were  in  the  hope  that  his  sales 
would  yet  justify  him  in  making  some  payments.  Churchman  gives  no.other 
reason  for  the  change  of  time  in  the  renewals  or  for  allowing  them  to  stand 
after  maturity  until  the  transfer. 

Craft  completed  his  invoice  on  the  1st  of  April,  which  showed  that  his  stock 
and  fixtures  amounted  to  "somewhere  in  the  neighborhood  of  $33,000," 
exclusive  of  notes  and  accounts,  which  were  estimated  at "  about  $1,000."  Rec- 
ognizing that  he  was  in  "  deep  water  "  he  went  to  the  office  of  his  counsel  on 
the  5th  of  April  and  directed  him  to  make  out  papers  for  an  assignment.  Just 
what  was  done  under  this  direction  does  not  appear;  but  instead  of  making  an 
assignment,  Churchman  was  sent  for,  and  arriving,  was  told  that  Craft  had 
finished  his  inventory,  could  not  pay  all  his  debts  and  was  undecided  as  to 
what  he  had  better  do.  Churchman  then  reminded  Craft  of  his  repeated 
promises,  when  he  got  the  money  from  time  to  time,  that  if  he  failed  and 
became  unable  to  pay  all  his  debts  he  would  secure  or  prefer  Fletcher  &  Church- 
man. Craft  admitted  that  lie  had  made  these  promises,  and  there  and  then 
the  bill  of  sale  was  prepared  and  executed.     Churchman's  information  was,  he 
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says,  that  Craft  was  solvent,  and  he  knew  nothing  to  the  contrary  until  he 
was  sent  for  when  the  transfer  was  made.  Craft  testifies  that  it  was  made 
because  Fletcher  &  Churchman  had  been  his  friends,  and  he  felt  it  to  be  his 
duty  to  prefer  them.  Both  Craft  and  Churchman  testify  that  the  sale  was  in 
good  faith,  in  payment  of  an  honest  debt,  amounting  to  more  than  the  prop- 
erty was  worth.  Neither  Craft  nor  Churchman  produced  the  inventory,  and  in 
speaking  of  it  Craft  says  it  amounted  to  "  somewhere  in  the  neighborhood 
of  $33,000,"  and  Churchman  says  it  amounted  to  "  about  $30,000."  It  does 
not  appear  from  the  evidence  that  Churchman  saw  the  invoice  before  the 
transfer.  It  is  not  stated  at  what  price  the  goods  were  invoiced ;  and  although 
Craft  deposited  the  proceeds  daily  with  Fletcher  &  Churchman,  and  they  kept 
an  account  with  the  store,  neither  witness  is  definite  in  speaking  of  the  total 
or  net  amounts  realized.  They  both  think  the  net  amount  was  "  about  $20,000." 
Craft  is  not  able  even  to  approximate  the  proportion  of  goods  sold  before  the 
auction  sales  commenced  in  August,  but  thinks  that  probably  half  of  the  stock 
was  thus  disposed  of,  and  he  is  unable  to  tell  what  the  auction  sales  amounted 
to  or  at  what  reduction,  if  any,  on  the  cost  price  the  goods  were  sold.  There 
is  no  evidence  as  to  the  value  of  the  lease. 

While  I  have  no  doubt  that  Craft  was  indebted  to  Fletcher  &  Churchman, 
the  true  amount  that  was  owing  does  not  clearly  appear  from  the  pleadings 
and  the  evidence.  It  is  true,  both  Craft  and  Churchman  state  that  the  McGin- 
nis  note  of  $7,313,  with  accrued  interest  from  date,  and  the  two  $12,500  notes 
and  interest  after  maturity,  represented  the  true  amount  owing  at  the  time  of 
the  transfer.  But  one  of  the  special  interrogatories  required  the  respondents 
to  state  the  amount  of  the  indebtedness  discharged  by  the  sale,  and  the  date 
and  amount  of  each  loan,  if  any  were  made,  with  date  and  amount  of  each 
renewal.  In  answer  to  this  interrogatory  Craft  says  that  at  the  time  of  "the 
sale  he  owed  the  two  $12,500  notes  and  the  McGinnis  note,  with  the  interest  due 
on  these  notes.  Although  directly  interrogated  as  to  the  original  loans,  their 
amounts,  dates  and  renewals,  the  answer  is  silent  on  that  subject.  Churchman's 
answer  to  the  same  interrogatory,  though  in  different  language,  is  the  same  as 
Craft's.  These  answers  were  not  prepared  by  the  same  counsel,  and  it  is 
somewhat  singular,  to  say  the  least,  that  both  should  be  silent  on  the  same 
point.  While  testifying  before  the  master,  in  answer  to  substantially  the  same 
inquiry,  Craft  says  he  got  $7,000  November  17,  1876;  $6,000  in  February, 
1877;  $2,500,  August  15,1877,  and  $6,500,  October  23,  1877.  These  loans, 
amounting  to  $22,000,  are  all  that  Craft  is  able  to  specify;  but  he  says  that 
sometimes  he  went  into  the  bank  and  got  loans  which  were  not  entered,  and 
that  he  thinks  he  got  $3,000  at  some  other  time,  as  the  total  loans  amounted 
to  $25,000.  Craft  and  Churchman  are  the  only  witnesses  that  testified,  and 
they  were  called  by  the  complainants. 

§  658.  The  right  of  an  insolvent  debtor  to  prefer  creditors.  What  is  neces- 
sary to  make  a  transfer  valid. 

An  insolvent  debtor,  in  the  absence  of  a  bankrupt  law,  has  the  absolute  con- 
trol of  his  unincumbered  property  and  he  may  prefer  one  creditor  to  the 
exclusion  of  all  others.  The  favored  creditor's  debt  may  or  may  not  be  due, 
and  the  preference  may  be  by  a  judgment,  a  mortgage,  a  deed,  a  transfer  of 
securities  or  choses  in  action,  the  sale  of  personal  property,  or  the  payment  of 
money.  While  the  motive  which  prompts  the  debtor  thus  to  favor  a  single 
creditor  is  not  material,  the  transfer,  to  be  valid,  must  be  in  good  faith  and 
solely  in  payment  of  an  honest  debt.     There  must  be  no  design  to  secure  an 
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advantage  to  the  debtor  over  his  other  creditors,  or  to  delay  them  in  the  col- 
lection of  their  debts.  It  does  not  follow  that  because  a  debtor  may  prefer 
such  creditor  or  creditors  as  he  pleases,  that  ho  may  prefer  them  on  such  terms 
as  he  pleases.     Grover  v.  Wakeman,  11  Wend.,  222. 

§  559.  A  preference  constructively  fraudulent  which  will  not  he  sustained. 

Equity  favors  an  equal  distribution  of  a  debtor's  property  among  all  his 
creditors,  and  it  does  not  view  with  favor  a  transaction  whereby  a  single  cred- 
itor is  preferred  to  the  exclusion  of  all  others. 

Craft  and  Churchman  are  vague  and  indefinite,  when  they  should  be  cer- 
tain and  definite.  They  should  state  the  different  loans,  specifying  dates  and 
amounts,  including  renewals,  which  constitute  the  two  $12,500  notes,  the  ex- 
act amount  of  the  invoice,  the  amount  realized  from  the  goods,  both  before 
and  after  the  auction  sales  commenced,  and  the  gross  and  net  amounts  real- 
ized from  all  sales.  Craft  had  been  insolvent  for  a  year  and  a  half,  and  per- 
haps longer,  before  the  27th  of  December,  1878.  Churchman  testifies  that 
on  the  7th  of  August,  1877,  Craft's  loans  amounted  to  $20,000,  after  which 
time  he  paid  the  interest,  but  nothing  on  the  principal.  The  two  $12,500  notes 
were  the  first  and  only  renewals  that  were  permitted  to  stand  after  maturity. 
After  these  notes  were  given,  on  the  27th  of  December,  1878,  and  after  they 
became  due,  Craft  continued  to  buy  goods  from  the  complainants  on  credit, 
part  of  which  were  in  the  stock  at  the  time  of  the  transfer. 

Without  saying  that  it  was  in  the  minds  of  Fletcher  &  Churchman  and 
Craft,  at  the  time  the  last  renewals  were  given,  or  at  any  other  time,  that  the 
latter  should  get  goods  east  on  credit  and  turn  them  over  to  the  former  in 
payment  of  their  debt,  I  think  the  preference  was  fraudulent  on  other  grounds. 
Fletcher  &  Churchman  loaned  money  to  Craft  on  the  faith  of  his  agreement 
to  secure  them  to  the  exclusion  of  all  others  if  he  became  insolvent.  The 
complainants,  ignorant  of  these  agreements,  sold  Craft  goods  on  time,  trusting 
to  his  skill,  energy  and  integrity.  They  would  not  have  done  this,  it  is  safe  to 
assume,  if  they  had  known  of  the  agreements  to  prefer  Fletcher  &  Church- 
man at  all  hazards.  These  agreements  were  in  the  tiature  of  secret  liens, 
which  the  law  will  not  allow  to  be  enforced  against  Craft's  other  creditors. 
Fletcher  &  Churchman  seem  to  have  been  on  friendly  and  confidential  rela- 
tions with  Craft,  and  I  have  no  doubt  they  knew  he  was  buying  goods  east  on 
time,  after  the  last  renewals  were  given  as  well  as  before.  They  assisted  him 
in  maintaining  a  credit  to  which  he  was  not  entitled,  and  now  claim  the  pro- 
ceeds of  the  entire  stock  against  the  injured  and  deluded  creditors.  If  the 
right  of  preference  may  be  exercised  as  the  parties  exercised  it  in  this  case, 
.the  law  affords  ample  opportunity  for  a  failing  debtor  to  get  the  property  of 
one  person  and  use  it  in  paying  the  debt  of  another.  Grover  v.  Wakeman, 
supra;  Boardman  v.  Holliday,  10  Paige,  222;  Riggs  v.  Murray,  2  Johns.  Ch., 
565;  Nicholson  v.  Leavitt,  4Sandf.,  252. 

A  further  objection  to  the  sale  is  that  the  property  was  not  taken  absolutely 
and  unconditionally  in  payment  of  Fletcher  &  Churchman's  debt,  as  a  prefer- 
ence. It  was  a  scheme,  in  part  at  least,  to  secure  to  Craft  a  personal  benefit 
against  his  other  creditors.  Fletcher  &  Churchman  got  the  lease,  and  they 
were  to  continue  the  business  at  the  old  stand,  and,  as  part  of  the  considera- 
tion of  the  transfer,  Craft  was  to  be  employed  as  their  agent  and  superintend- 
ent, at  a  salary  of  $150  per  month  for  an  indefinite  period.  During  the  seven 
months  that  he  acted  as  agent  he  received  $1,050  out  of  the  proceeds  of  the 
stock  for  wages.  Why  this  agreement  in  advance  to  employ  Craft  at  a  fixed 
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salary,  unless  he  was  unwilling  to  make  the  preference  on  any  other  terms? 
If  he  exacted  these  terms  as  the  condition  on  which  he  would  make  the  sale,  it 
was  clearly  not  made  for  the  honest  and  sole  purpose  of  paying  Fletcher  & 
Churchman.  It  is  evident  that  Craft  bargained  for  and  secured  a  personal 
benefit  or  advantage  over  the  complainants  while  some  of  the  goods  which 
they  had  sold  him  on  credit  were  yet  on  hand  as  part  of  the  stock,  or  that 
Fletcher  &  Churchman  tempted  him  to  make  the  preference  by  offering  to 
employ  him  as  stated.  If  the  employment  of  Craft  had  been  subsequent  to 
the  sale  instead  of  before  it,  and  part  of  the  consideration  of  it,  and  the  pref- 
erence had  been  otherwise  free  from  objection,  other  creditors  would  have 
had  no  right  to  complain,  for  they  would  have  sustained  no  legal  injury.  If 
it  be  admitted  —  and  I  do  not  think  it  can  —  that  an  insolvent  debtor  may 
make  the  best  arrangement  in  his  power  with  his  creditors,  preferring  those 
who  offer  the  best  terms,  then  all  creditors  should  have  a  chance  to  bid  for 
the  assets. 

It  is  urged  for  Fletcher  &  Churchman  (1)  that,  admitting  the  sale  to  them 
to  have  been  fraudulent  in  fact,  the  proceeds  have  been  applied  as  a  prefer- 
ence in  payment  of  an  honest  debt,  and  equity  will  not  interfere;  and  (2)  that 
the  sale  being  at  most  only  constructively  fraudulent,  they  had  a  right  to 
hold  the  property  as  a  security  for  their  debt,  and  therefore  they  were  entitled 
to  the  proceeds.  The  first  of  these  propositions  is  unsound,  both  in  law  and  in 
morals.  One  or  more  creditors  of  an  insolvent  debtor  are  not  allowed  to  take 
his  property  by  a  fraudulent  arrangement,  convert  it  into  money,  and,  because 
the  debtor  had  a  right  to  make  an  honest  preference,  defy  the  other  creditors. 
If  a  debtor  make  a  voluntary  assignment,  which  is  afterwards  set  aside  as 
fraudulent,  the  acts  of  the  assignee  performed  in  good  faith,  in  the  execution 
of  the  trust,  will  not  be  disturbed.  He  will  not  be  held  to  account  for  the 
property  or  its  proceeds  which  have  been  paid  out  by  him  in  good  faith  to  the 
creditors.  This  is  the  law  whether  the  assignment  be  fraudulent  in  fact,  or 
only  constructively  so.  Grover  v.  Wakeman,  4  Paige,  23 ;  Amos  v.  Blunt,  5 
Paige,  13.  And  when  a  sale  is  not  tainted  with  actual  fraud,  but  is  fraudulent 
merely  by  construction  of  law,  it  is  sometimes  allowed  to  stand  as  a  security 
for  the  grantee  or  vendee.  Tripp  v.  Vincent,  8  Paige,  176 ;  Weeden  v.  Hawes, 
10  Conn.,  50;  Bump,  Fraud.  Conv.,  597.  But  when  a  fraudulent  scheme  or 
purchase,  by  which  a  oreditor  gets  the  property  of  an  insolvent  debtor,  is  set 
aside  in  a  suit  brought  by  another  creditor  against  the  fraudulent  grantee  or 
vendee,  he  will  not  be  allowed  to  share  with  the  plaintiff  the  proceeds  of  the 
property.  Wilson  v.  Horr,  15  Iowa,  489 ;  Riggs  v.  Murray,  2  Johns.  Ch.,  565 ; 
Harris  v.  Sumner,  2  Pick.,  129. 

No  general  rule  can  be  laid  down,  applicable  to  all  cases  of  fraudulent  sales, 
assignments  and  preferences.  The  relief  granted  in  a  given  case  depends 
largely  on  the  facts  of  that  case.  "  Equity,"  say  the  court  in  Clements  t>. 
Moore,  6  Wall.,  312  (§§  553-57,  supra),  "looks  at  all  the  facts,  and,  giving  to 
each  its  due  weight,  deals  with  the  subject  before  it  according  to  its  own  ideas 
of  right  and  justice.  In  some  instances  it  visits  the  buyer  with  the  same  con- 
sequences which  would  have  followed  in  a  court  of  law."  The  complainants, 
before  bringing  this  suit,  obtained  judgments  on  their  claims  against  Craft,  and 
executions  were  issued,  upon  which  there  were  returns  of  no  property.  If  the 
property  had  remained  in  the  hands  of  the  respondent  until  the  bill  was  filed, 
the  complainants  would  have  acquired  a  lien  on  it  to  the  exclusion  of  other 
creditors,  and  they  had  a  right  to  pursue  the  proceeds  in  Fletcher  &  Church- 
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man's  hands  with  the  same  result.  The  aggregate  amount  of  the  judgments 
is  less  than  $20,000,  and  Fletcher  &  Churchman  admit  that  they  realized  as 
much  from  the  goods. 

I  hold,  on  the  facts  in  the  case,  that  the  complainants  are  entitled  to  a  decree 
against  Fletcher  &  Churchman  for  the  full  amount  of  their  judgments. 

Since  the  court's  finding  announced  for  the  complainants,  other  creditors 
have  asked  to  be  made  parties  to  the  suit  as  co-complainants.  This  may  be 
done,  but  these  creditors  will  be  postponed  in  favor  of  complainants.  Weed 
v.  Pierce,  9  Cow.,  722. 

PHETTIPLACE  v.  SAYLES. 
(Circuit  Court  for  Rhode  Island:  4  Mason,  312-825.    1826.) 

Opinion  by  Stobt,  J. 

Statement  of  Facts.—  This  is  a  suit  in  equity,  brought  by  the  plaintiff,  a 
judgment  creditor  of  the  defendant  Daniel  Sayles,  to  set  aside  a  release  and 
composition  discharging  the  debt,  and  to  obtain  other  relief  against  the  judg- 
ment debtor,  and  also  against  his  son  the  co-defendant,  Hardin  Sayles,  as 
the  asserted  owner  of  certain  real  and  personal  estate  of  his  father,  under  a 
conveyance  made  to  defraud  creditors. 

The  circumstances  of  the  case  are  as  follows:  The  plaintiff  commenced 
suits  for  the  recovery  of  the  debts  due  him  from  the  defendant,  Daniel 
Sayles,  in  May,  1817,  and  obtained  judgment  thereon  at  December  term 
of  the  court  of  common  pleas  in  the  same  year.  On  the  first  day  of  the 
same  month,  and  pending  the  suits,  the  defendant,  Daniel  Sayles,  conveyed  to 
one  Cyrus  Sayles  (his  nephew)  in  fee  simple  for  the  asserted  consideration  of 
$1,000,  the  farm  on  which  he  (the  defendant)  then  lived,  ^and  has  ever  since 
continued  to  live,  with  the  dwelling-house,  barn,  mill,  etc.,  thereon,  and  also  a 
wood  lot  of  about  twenty  acres.  On  the  13th  of  March,  1818,  Daniel  Sayles  con- 
vejred  certain  real  and  personal  estate  therein  mentioned  (not  including  that 
conveyed  to  Cyrus  Sayles),  to  one  John  Wood,  in  trust  to  sell  the  same,  and 
to  distribute  the  proceeds  among  certain  scheduled  creditors  (including  the 
plaintiff),  who  should  accept  the  assignment,  with  a  proviso,  that  the  convey- 
ance should  be  void,  unless  the  creditors  to  one-third  of  the  amount  of  the 
debts  should  accept  the  same  in  writing,  and  discharge  him  from  their  debts. 
In  April,  1818,  Daniel  Sayles  being  in  gaol  on  execution  by  some  of  his  cred- 
itors, filed  a  petition  to  the  general  assembly  of  Ehode  Island,  praying  for  the 
benefit  of  the  insolvent  law  of  that  state.  In  this  petition  he  sets  forth  that 
he  has  nothing  to  offer  as  an  inventory  of  property  but  his  wearing  apparel, 
his  "  property  being  all  assigned  for  the  benefit  of  all  the  creditors  who  may 
choose  to  accept  the  same."  The  petition  was  granted  by  the  general  assem- 
bly at  its  June  session,  1818,  and  the  petitioner  having  in  the  meantime,  on 
the  8th  of  May,  been  committed  on  executions,  which  issued  on  the  plaintiff's 
judgments  against  him,  was  in  the  usual  manner  discharged  therefrom  under 
the  insolvent  law.  An  instrument  of  release  bearing  date  the  same  day  with 
the  assignment  to  Wood,  and  reciting  the  purport  of  it,  was  executed  by  the 
scheduled  creditors,  and  among  others  by  the  plaintiff,  accepting  of  the  assign- 
ment, and  upon  payment  of  their  distributive  shares  (which  have  been  re- 
ceived), discharging  their  debts.  The  plaintiff  did  not  sign  this  instrument 
until  after  the  debtor  was  discharged  under  the  insolvent  act.  There  is  an 
allegation  in  the  bill  that  the  debtor  also  conveyed  real  estate  and  personal 
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estate  to  the  amount  of  $1,500  to  his  son  Hardin,  to  defraud  his  creditors.  But 
neither  the  answers  nor  the  evidence  take  any,  even  the  slightest  notice  of  this 
matter,  and  it  was  abandoned  at  the  argument. ' 

The  bill,  after  stating  the  substance  of  these  facts,  proceeds  to  charge  that 
the  plaintiff  signed  the  release,  believing  that  the  assignment  was  an  honest 
assignment  of  all  the  debtor's  property,  "  and  at  the  time  the  creditors  signed 
said  release  and  took  said  assignment,  the  said  Daniel  represented  said  assign- 
ment to  contain  all  his  property  of  every  kind,  and  fraudulently  concealed 
said  real  estate  and  personal  property  from  them,  and  that  the  creditors,  and  es- 
pecially the  plaintiff,  was  ignorant  of  the  said  Daniel's  owning  this  property, 
confided  in  his  said  representation  and  thereupon,  and  so  confiding  in  the 
same,  signed  said  release."  This  is  the  charge  laid  to  invalidate  the  release; 
and  although  the  charge  is  not  made  with  technical  precision  and  accuracy 
(and  indeed  in  many  respects  the  bill  is  inartifically  drawn);  yet  I  think  that 
it  is  sufficient,  if  proved,  to  require  from  the  court  a  decree  which  shall  declare 
the  release  a  nullity.  A  deed  procured  by  a  fraudulent  misrepresentation 
cannot  be  permitted  to  have  the  slightest  validity  to  bar  rights  in  a  court  of 
equity. 

The  bill  then  proceeds  to  state  that  Enoch  Steere,  another  of  the  releasing 
creditors,  has  assigned  his  debt  to  the  plaintiff.  But  no  facts  are  stated  as  to 
the  time  when  the  assignment  was  made,  nor  whether  it  be  such  as  can,  with 
the  limited  jurisdiction  of  this  court,  under  the  eleventh  section  of  the  judi- 
ciary act  of  1789,  ch.  20,  be  maintained  in  this  court;  nor  even  any  allegation 
that  there  has  been  any  fraud  in  respect  to  this  debt,  either  on  the  creditor  or 
the  assignee.  We  may,  therefore,  dismiss  all  consideration  of  this  part  of 
the  bill  as  utterly  inadmissible  for  any  purpose  of  relief. 

The  bill  then  proceeds  to  state  that  Cyrus  Sayles,  in  December,  1819,  by  his 
deed  (which  is  in  fact  a  mere  release),  conveyed  the  same  farm  and  lot  of 
land  to  Hardin  Sayles  for  the  pretended  consideration  of  $1,100,  but  in  fact  for 
the  same  purpose  of  defrauding  the  creditors  of  Daniel  Sayles,  and  that  he  is 
now  in  possession  thereof.  It  charges  that  Hardin  was  a  party  and  privy  to 
the  original  fraud  upon  the  creditors,  and  took  an  active  agency  in  the  trans- 
actions, and  that  the  defendants  are  now  in  possession  of  property  of  Daniel 
Sayles  more  than  sufficient  to  pay  all  his  debts. 

The  prayer  of  the  bill  is  for  general  relief.  The  defendants,  by  their  answers, 
expressly  deny  any  fraud,  and  assert  that  the  conveyances  to  Cyrus  Sayles,  and 
from  him  to  Hardin,  were  made  for  a  valuable  consideration  and  bona  fide; 
and  that  there  was  not  any  fraudulent  misrepresentation  by  the  debtor  to  ob- 
tain the  release,  as  suggested  in  the  bill.  The  general  replication  having  been 
filed,  the  cause  has  been  argued  upon  the  whole  evidence  in  the  case,  and  is 
indeed  principally  a  question  of  fact. 

§  560.  If  there  be  a  fraudulent  conveyance  or  concealment  of  his  property  by 
a  debtor,  or  any  artifice  used  to  mislead,  or  to  make  the  properly  assigned  appear 
to  be  the  whole  property  of  the  debtor,  equity  will  set  aside  a  release  given  by  a 
creditor;  but  otherwise,  if,  at  the  time  of  executing  the  release,  the  creditor  knew 
of  such  fraudulent  conveyance. 

The  first  question  for  consideration  is  whether  there  has  been,  on  the  part 
of  the  debtor,  any  fraudulent  misrepresentation  to  procure  the  release.  I 
agree  to  the  doctrine,  that  the  mere  fact  that  the  debtor  had  previously  made 
a  fraudulent  conveyance,  is  not  of  itself  sufficient  to  set  aside  the  release.  If 
the  creditor  knew  of  such  conveyance,  there  is  no*  pretense  to  say  that  he 

452 


IN  GENERAL.  §561. 

would  not  be  bound  by  his  release,  for  he  would  act  with  his  eyes  open.  And 
if  he  is  wholly  ignorant  of  it,  and  gives  a  release  without  any  artifice  to  mis- 
lead him,  or  any  attempt  to  make  the  property  assigned  appear  to  be  the 
whole  property  of  the  debtor,  it  would  be  going  a  great  way  to  affirm  that  he 
would  be  entitled  to  relief,  if  upon  more  reflection  and  better  advice  he  should 
find  that  he  had  concluded  an  unfavorable  bargain.  But  if  there  be  a  con- 
cealment of  property  or  a  fraudulent  conveyance  by  the  debtor,  with  intent  to 
mislead  the  creditor,  and  under  such  circumstances  the  creditor,  trusting  to 
the  good  faith  and  honesty  of  his  debtor,  signs  a  release,  I  should  be  sorry, 
that  at  least  in  a  court  of  equity,  there  might  not  be  found  sufficient  morals  in 
the  law  to  defeat  such  overreaching  baseness.  A  fortiori  an  actual  or  direct 
misrepresentation  ought  to  have  this  effect. 

It  has  been  further  argued  that  the  assignment  to  Wood  was  fraudulent,  be- 
cause it  stipulated  for  benefits  on  the  part  of  the  debtor,  which  he  had  no  right  to 
demand.  I  agree  that  it  would  be  so  in  relation  to  creditors,  who  should  not 
choose  to  come  in  and  confirm  it.  But  except  as  to  such  creditors,  it  would 
certainly  be  valid;  for  it  is  competent  for  other  creditors  to  waive  their  rights; 
and  it  is  impossible  that  there  can  be  any  fraud  upon  those  who  deliberately, 
voluntarily,  and  with  knowledge  of  all  the  facts,  assent  to  the  terms  of  the 
debtor.  The  whole  question,  therefore,  turns  upon  the  point  of  misrepresenta- 
tion to  the  creditors  who  have  signed  the  release. 

§  561.  When  a  person  takes  the  benefit  of  the  insolvent  act,  his  petition  to  the 
legislature  is  a  representation  to  it  and  to  his  creditors  of  what  his  actual  condi- 
tion t$,  and  the  latter  will  be  presumed  to  know  of  such  representations  and  acts. 

Now  what  are  the  circumstances  of  the  present  case?  It  is  said,  that  there 
is  no  proof  that  the  debtor  ever  did  represent  that  the  property  assigned  to 
Wood  was  his  whole  property,  as  an  inducement  to  the  release.  That  is  true, 
if  by  proof  is  intended  a  personal,  direct,  and  unequivocal  declaration.  But 
are  not  the  facts  in  evidence  tantamount  to  such  a  declaration  ?  The  assign- 
ment was  made  to  Wood  in  March,  and  the  petition  to  the  legislature  in  the 
succeeding  April.  That  petition  contains  an  express  affirmation,  on  oath, 
that  the  party  had  no  property  except  his  wearing  apparel,  which  had  not 
been  assigned  for  the  benefit  of  all  his  creditors.  This  was  in  no  sense  a 
private  document;  but  a  public  representation  as  well  to  all  his  creditors,  as  to 
the  legislature,  of  the  actual  posture  of  his  affairs.  Upon  the  faith  of  this 
document,  the  legislature  granted  him  the  benefit  of  the  insolvent  act,  and 
thereby  discharged  him  from  imprisonment  under  the  executions  of  his  cred- 
itors, and  particularly  of  the  plaintiff.  The  act  went  farther,  and  presuming 
a  rightful  legislative  authority,  it  undertook  to  discharge  the  party  from  all 
the  debts  of  all  his  creditors.  Every  creditor  might  be  presumed  to  be  conu- 
sant of  public  representations  and  acts  so  vitally  affecting  his  own  rights  and 
interests.  And  what  is  most  material  to  the  case,  the  plaintiff  did  not  sign 
the  release  or  accept  of  the  assignment  to  Wood,  until  after  these  transactions 
were  passed  and  notorious.  The  plaintiff  must  therefore  be  presumed  to  have 
known  the  facts  stated  in  the  petition,  and  to  have  acted  under  the  most  entire  re- 
liance upon  the  good  faith  of  the  party.  The  defense  of  the  debtor  himself  does 
not  attempt  to  impeach  this  conclusion.  On  the  contrary,  his  answer  asserts  that 
the  assignment  to  Wood  "  was  a  fair  and  honest  assignment  of  all  the  real 
and  personal  estate  of  every  kind  and  nature  belonging  to"  him,  and  that  he 
"  delivered  to  the  said  Wood,  under  said  assignment,  all  and  every  part  and 
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kind  of  property  belonging  to  him,  or  to  which  he  had  any  claim  or  title,  and 
received  from  his  said  creditors  the  release  and  discharge  stated  in  said  bill,  and 
which  he  now  relies  upon  as  a  defense  against  the  unjust  claim  of  the  com- 
plainant;" and  he  proceeds  to  deny  "  that  at  the  time  of  making  said  assign- 
ment, and  obtaining  said  discharge,  he  made  any  false  representations  as  to 
his  insolvency,  the  amount  of  his  debts,  or  property,  or  that  he  in  any  way 
deceived  any  of  his  creditors  in  regard  to  his  ability  to  pay  his  debts,  but  that 
said  discharge  was  voluntarily  executed  by  said  creditors."  The  plain  import 
of  all  this  is,  that  he  had  made  no  fraudulent  conveyance  of  his  property ; 
that  his  representation  was  therefore  true,  and  that  his  creditors  under  the 
assignment  to  Wood,  were  entitled  to  have,  and  in  fact  had,  the  full  benefit 
of  all  his  property.  If  this  be  so,  then  the  release  ought  to  stand;  if  other- 
wise, then  upon  principles  of  common  justice  it  ought  to  be  set  aside. 

The  material  question,  therefore  is,  whether  the  debtor  had  at  this  time  made 
a  fraudulent  conveyance  of  real  or  personal  estate  for  the  purpose  of  cheating 
his  creditors.  I  say  of  real  or  personal  estate,  for  it  is  sufficient  if  either  ex- 
isted, since  to  the  extent  of  the  property  so  concealed  or  subducted,  there  was 
a  fraud  upon  the  creditors,  and  a  misrepresentation  of  the  debtor  vitally 
affecting  the  release. 

Two  conveyances  are  relied  upon  by  the  plaintiff  as  fraudulent;  first,  the 
conveyance  of  the  farm  to  Cyrus  Sayles ;  secondly,  the  conveyance  of  personal 
property  to  Polly  Smith. 

And  first,  as  to  the  conveyance  of  the  farm  to  Cyrus  Sayles.  This  was  made 
on  the  first  day  of  December,  1817,  a  short  time  before  the  judgments  ob- 
tained by  the  plaintiff  and  for  the  asserted  consideration  of  $1,000.  The 
debtor  was,  at  this  time,  beyond  all  question,  insolvent,  and  in  a  few  months 
afterwards,  applied  for  the  benefit  of  the  insolvent  act.  He  notwithstanding 
possessed  a  right  to  sell  the  farm,  or  any  other  property  for  a  full  and  valu- 
able consideration,  and  bona  fide  to  any  person  whatsoever.  He  might  sell 
to  his  nephew  as  well  as  to  any  other  person,  although  such  a  sale  by  an  in- 
solvent debtor  to  a  relation  would  naturally  excite  more  suspicion  than  a  sale 
to  a  mere  stranger.  Still  if  bona  fide  made,  for  a  fair  consideration,  and 
without  any  design  to  defraud  creditors,  the  sale  would  be  entirely  valid  in 
point  of  law.  So  the  debtor  had  a  perfect  right  to  prefer  one  creditor  to 
another;  to  pay  one  and  omit  to  pay  another;  to  give  security  to  one  and  re- 
fuse it  to  another;  and  a  previous  debt  would  be  just  as  good  a  consideration  to 
uphold  a  sale,  as  money  paid  at  the  moment.  All  that  the  law  requires  in 
such  cases  is  good  faith  and  honest  intentions  between  the  parties.  If  there 
be  bad  faith,  or  an  intention  to  defraud  creditors,  no  consideration,  how- 
ever valuable,  will  give  effect  to  the  deed  against  third  persons,  who  are  injured 
by  it.     As  to  them,  it  is  utterly  void  and  unsupportable. 

The  manner  in  which  the  consideration  was  paid  by  Cyrus  Sayles  is  stated 
in  the  answers  to  be  as  follows:  first,  about  $400  due  on  an  antecedent  mort- 
gage of  the  estate  to  one  John  Arnold,  and  paid  by  Cyrus  Sayles;  secondly, 
a  debt  due  upon  notes  of  the  grantor  to  Cyrus  Sayles  himself,  for  work  and 
labor,  of  about  $375 ;  thirdly,  a  debt  due  to  one  Ziba  Whipple  by  the  grantor,  and 
paid  by  Cyrus  Sayles ;  and  lastly  the  balance  in  money  paid  to  the  grantor. 
These  statments  being  responsive  to  the  matter  of  the  bill,  in  its  charges  and 
interrogatories,  is  evidence  in  favor  of  the  defendants ;  and  if  they  are  not 
overturned  by  counterproofs  or  circumstances,  they  are  decisive  on  this  point. 
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The  burthen  of  proof  of  fraud,  indeed,  rests  on  the  plaintiff;  and  the  fraud 
being  explicitly  disavowed  by  the  answers,  the  plaintiff  must  maintain  the 
suit  by  his  own  strength. 

§  662.  To  prove  fraud  it  is  not  sufficient  to  show  circumstances  of  suspicion 
or  doubt;  the  fraud  must  be  established  beyond  a  reasonable  doubt. 

This  then  being  the  posture  of  the  case,  it  is  necessary  to  consider  whether 
the  circumstances  relied  on  as  presumptive  of  fraud  are  of  such  a  nature  as 
ought  to  outweigh  the  positive  denials  of  the  answers.  It  is  not  sufficient 
for  the  plaintiff  to  show  circumstances  of  suspicion  or  doubt,  or  even  of  in- 
flamed suspicion  or  doubt.  Nor  is  it  sufficient  to  establish  contradictions  in 
the  testimony  of  either  party,  which  might  induce  the  court  to  pause  or  hesi- 
tate as  to  the  side  on  which  the  truth  lies.  He  must  go  farther,  and  establish 
beyond  a  reasonable  doubt,  that  the  weight  of  evidence  and  circumstances  is 
so  decisively  in  his  favor  as  to  destroy  the  ordinary  credit  of  the  answers. 

There  kre  some  facts  in  the  case  which  are  not  disputed,  and  indeed  are  in- 
controvertibly  proved.  One  is,  that  at  the  time  of  the  conveyance,  Daniel 
Sayles  was  bo?iafde  indebted  to  Cyrus  in  a  sum  exceeding  $300,  and  probably 
from  $375  to  $400.  Another  is,  that  there  was  due  to  John  Arnold,  on  his 
mortgage,  upwards  of  $400,  which  was  secured  and  finally  paid  to  him  by 
Cyrus.  The  weight  of  evidence  also  is,  and  it  is  positively  sworn  by  Ziba 
Whipple,  that  a  debt  of  Daniel  of  about  $100  was  tranferred  by  him  (Ziba)  to 
Cyrus,  and  formed  a  part  consideration  of  the  conveyance.  A  small  sum  of 
money,  not  probably  exceeding  $100,  appears  to  have  been  paid  by  Cyrus  to 
Daniel  at  the  time  of  the  execution  of  the  deed.  It  may  be  taken  also  as  a 
fact,  that  the  farm  was  not  at  the  time  worth  more  than  $1,000.  There  is 
some  testimony  in  the  cause  to  establish  a  higher  value;  but  it  is  encountered 
by  stronger  testimony  on  the  other  side;  and  the  argument  itself  does  not  af- 
fect to  place  much  reliance  on  a  supposed  undervaluation  to  discredit  the  sale. 
Indeed,  considering  that  there  was  no  release  of  the  wife's  dower,  and  that  the 
time  of  the  sale  was  a  period  of  great  depression,  it  would  be  very  difficult 
upon  the  proofs  to  doubt,  that  if  bona  fde,  the  sale  was  for  the  full  value  of 
the  estate. 

What  then  are  the  circumstances,  on  which  the  plaintiff  relies,  to  establish 
a  fraud  in  the  face  of  these  facts?  At  most,  the  excess  of  value,  beyond  debts 
actually  extinguished  or  provided  for,  did  not  reach  $200 ;  and  the  whole 
machinery  of  fraud  must  have  been  deliberately  got  up  to  cover  an  insignifi- 
cant sum,  such  as  would  not  commonly  tempt  a  party  to  very  extraordinary 
subterf uges  and  evasion. 

§  563.  In  equity  the  court  will  not  allow  re-examination  of  a  witness  whose 
testimony  has  been  closed,  without  good  cause  shown,  and  a  deposition  taken  with- 
out an  order  of  court  for  cause  will  be  suppressed. 

One  circumstance,  on  which  the  plaintiff  relies,  is,  that  Cyrus  Sayles,  in  one 
of  the  three  depositions  given  by  him  as  a  witness,  has  asserted  that  three  fic- 
titious notes  were  made  by  Daniel  to  him,  antecedently  to  the  conveyance,  for 
the  purpose  of  swelling  the  balance  due  to  him,  so  as  to  cover  all  the  purchase 
money.  If  this  statement  were  confirmed  by  the  proofs  it  would  be  entitled 
to  very  great  weight  in  the  cause.  But  there  is  some  difficulty  in  admitting 
it.  The  deposition,  here  alluded  to,  was  taken  in  another*  and  prior  cause, 
pending  in  another  court,  and  not  in  the  present  cause.  It  forms  no  direct 
and  positive  proof  of  itself,  and  can  be  used  in  no  other  manner  than  to  affect 
the  credibility  of  the  other  testimony  of  the  witness.    The  plaintiff  himself,  in 
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February,  1825,  took  the  deposition  of  the  witness  under  a  commission,  as  evi- 
dence in  this  cause,  and  the  defendants,  on  that  occasion,  cross-examined  him. 
It  is  certainly  not  for  the  plaintiff,  under  such  circumstances,  to  impeach  the 
credibility  of  his  own  witness.  The  most  that  he  is  entitled  to  do  is  to  substan- 
tiate, by  other  witnesses,  any  material  facts  which  that  witness  has  misstated. 
Afterwards,  in  June,  1825,  the  defendants,  without  any  order  or  leave  of  the 
court,  took  the  deposition  of  the  same  witness,  under  the  same  commission, 
and  the  plaintiff,  on  that  occasion,  on  his  cross-examination,  brought  out  the 
fact  of  the  first  deposition,  and  procured  a  verified  copy  of  the  same  to  be  an- 
nexed to  the  cross-examination.  The  magistrate,  before  whom  it  was  taken, 
has  also  proved  the  original.  It  is  in  this  manner  that  the  first  deposition 
has  found  its  way  into  the  cause.  An  objection  has  been  taken  by  the  plaint- 
iff to  the  use  of  the  third  deposition,  upon  the  ground,  that,  after  the  first 
examination  of  the  witness  was  completely  closed  on  each  side,  it  was  irregular 
to  re-examine  him  without  an  order  of  the  court.  It  is  certainly  the  practice 
of  the  court  of  chancery  not  to  allow  a  witness,  whose  examination  has  been 
once  taken  and  closed,  to  be  re-examined  without  an  order  of  the  court,  and 
then  only  upon  good  cause  shown.  "Wyatt's  Prac.  Reg.,  420;  Harris,  Ch.  Pr., 
ch.  42,  p.  273;  2  Ch.  Ca.,  217;  Sawyer  v.  Bowyer,  1  Br.  Ch.,  387;  Sandford  v. 

,  1  Ves.  Jr.,  399 ;  Kirk  v.  Kirk,  13  Ves.,  280,  285.     The  reason  assigned  for 

the  rule  is,  to  prevent  perjuries,  and  tampering  with  witnesses,  after  the  pres- 
sure of  the  evidence  is  known.  I  think  the  practice  a  salutary  one  ;•  and  shall 
adhere  to  it  on  this  occasion,  and  direct  a  suppression  of  the  third  deposition. 
The  first  deposition  would  still  be  in  the  cause,  as  it  is  regularly  before  the 
court,  by  the  testimony  of  the  officiating  magistrate;  but  the  difficulty  is,  that 
it  is  not  evidence  in  chief,  and  can  be  used  only  to  discredit  the  witness  by  a 
party  entitled  to  use  it  for  that  purpose.  The  plaintiff,  having  taken  and  used 
his  testimony,  is  certainly  not  in  this  predicament.  The  only  deposition  of  the 
witness,  then,  which  can  be  examined  by  the  court,  is  the  second,  and  that  is 
so  far  from  supporting  the  plaintiffs  allegations,  that,  if  it  be  entitled  to  credit, 
it  comports  mainly  with  the  defense.  It  is,  too, corroborated  by  the  testimony 
of  the  magistrate,  before  whom  the  deed  of  Daniel  Sayles  to  Cyrus  Sayles  was 
executed  and  acknowledged. 

§  564.  Possession  of  real  estate  hy  the  grantor  after  a  sale  does  not  raise  per 
se  a  presumption  of  fraud,  as  it  does  in  the  case  of  personal  estate. 

Another  circumstance,  relied  on  to  invalidate  the  good  faith  of  this  convey- 
ance, is,  that  no  change  of  possession  took  place,  but  the  grantor  continued  in 
possession  notwithstanding  the  sale,  and  occupied  the  farm  as  he  had  been 
accustomed  to  do.  This  circumstance  is  not  without  weight,  and  in  a  doubtful 
case  would  incline  the  court  not  to  yield  any  just  suspicions  arising  from  other 
causes.  But  possession,  after  a  sale  of  real  estate,  does  not  per  se  raise  a  pre- 
sumption of  fraud,  as  it  does  in  the  case  of  personal  estate.  In  the  latter  case, 
possession  is  prima facie  evidence  of  ownership,  and  where  a  party,  who  is  owner, 
sells  personal  property  absolutely,  and  yet  continues  to  retain  the  visible  and 
exclusive  possession,  the  law  deems  such  conduct  a  constructive  fraud  upon  the 
public,  and  the  sale,  as  to  creditors,  wholly  inoperative,  whether  it  be  for  a 
valuable  consideration  or  not.  This  doctrine  has  its  foundation  in  a  great 
public  policy,  to  protect  creditors  against  secret,  collusive  transfers.  The  same 
rule  does  not  apply  to  real  estates.  Possession  is  not  here  deemed  evidence  of 
ownership.  The  laws  of  most  civilized  nations  require  solemn  instruments  to 
pass  the  title  to  real  property ;  and  in  Rhode  Island,  as  in  most  of  the  states 
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in  the  Union,  a  deed  executed  with  due  formalities,  and  acknowledged  before 
a  magistrate,  and  recorded  in  the  public  registry,  is  indispensable  to  make  a 
perfect  transfer  of  real  estate.  The  public  look  not  so  much  to  possession  as 
to  the  public  records,  as  proofs  of  the  title  to  such  property.  The  possession, 
therefore,  must  be  inconsistent  with  the  sale,  and  repugnant  to  it  in  terms  or 
operation,  before  it  raises  a  just  presumption  of  fraud.  JTow,  in  the  present 
case,  there  is  nothing  of  this  nature.  Admitting  that  there  was  an  understand- 
ing, that  if  Daniel  Sayles  should  be  able  he  might  re-purchase  the  estate,  at  a 
future  time,  by  paying  a  sum  equal  to  the  original  price,  there  is  nothing 
fraudulent  in  such  an  agreement.  If  bona  fide  made,  by  parol  or  in  writing, 
there  is  nothing  in  law  or  morals,  that  repudiates  it.  Then  as  to  the  possession 
of  Daniel,  during  the  succeeding  winter,  that  would  not  be  an  unusual  in- 
dulgence granted  upon  any  sale.  There  is  no  pretense  to  say,  that  the  con- 
veyance was,  for  a  moment,  kept  secret.  It  was  put  on  record  as  soon  as  it 
was  executed,  and  became  notorious.  The  subsequent  lease  to  Hardin  Sayles, 
under  which  he  and  his  father  remained  in  possession  until  the  sale  to  him  in 
May,  1819,  at  a  stipulated  rent,  is  certainly  compatible  with  a  real  and  bona 
fide  change  of  the  ownership. 

But  it  is  argued  that  the  sale  itself  to  Hardin  Sayles  is  evidence  that  the 
sale  originally  made  to  Gyrus  Sayles  was  merely  nominal.  First,  it  is  said, 
that  this  second  sale  was  originally  contemplated  by  the  parties.  But  in  what 
manner?  It  was  solely  upon  the  ground  that  Hardin  should  be  able  to  pay 
to  Cyrus  a  full  consideration  for  it.  There  is  certainly  nothing  unnatural,  im- 
moral or  illegal,  in  a  son's  wishing  to  repurchase  for  his  father  the  family 
estate,  which  the  latter  is  compelled  to  sell.  And  if  the  purchaser  is  willing 
to  accede  to  such  an  agreement,  I  am  not  prepared  to  admit  that  a  transac- 
tion, otherwise  bona  fide,  would  be  tainted  by  it.  The  most  that  can  be  said 
is,  that  it  may  justly  be  deemed  a  circumstance  corroborative  of  marked 
badges  of  fraud,  but  of  itself  it  cannot  create  a  fraud. 

Then  again  it  is  urged  that  Hardin  Sayles  was  a  young  man,  without  family 
and  without  property,  and  therefore  not  likely  to  make  such  a  purchase,  or  to 
be  credited  for  it  on  his  own  account.  It  appears,  however,  that  though  just 
of  age  he  was  enabled  from  his  industrious  habits  to  obtain  credit,  and  that 
he  has  since  been  pursuing  a  profitable  business  by  which  he  has  discharged 
the  whole  purchase  money  for  the  estate.  It  is  not  unnatural  that  he  should, 
from  filial  affection,  have  been  willing  to  incur  considerable  personal  respon- 
sibility to  save  his  parent,  with  whom  he  lived,  from  absolute  ruin  and  suffer- 
ing. I  agree  that  his  conduct  should,  under  such  circumstances,  be  closely 
watched,  but  taking  the  whole  evidence  together  I  cannot  say  that  there  is 
anything,  after  his  purchase,  to  lead  to  any  just  question  of  his  being  a  fair 
purchaser  on  his  own  account,  and  not  a  mere  trustee,  acting  in  fandem  legis 
for  the  benefit  of  his  father.  The  acts  and  language  of  his  father  in  respect 
to  the  farm,  after  the  purchase,  are  quite  consistent  with  the  absence  of  any 
farther  interest  than  age,  experience,  and  the  ascendency  of  the  parental  char- 
acter would  ordinarily  imply.  If,  however,  his  acts  and  language  should  be 
thought  to  raise  some  doubts,  still  it  is  to  be  remembered  that,  in  a  case  like 
the  present,  doubts  are  not  sufficient  to  justify  a  decree  for  the  plaintiff. 

I  pass  over  all  particular  notice  of  the  sale  of  the  cotton  goods  supposed, 
but  not  proved,  to  have  been  the  property  of  Cyrus  Sayles,  and  of  the  appli- 
cation of  the  proceeds  towards  the  payment  of  the  mortgage  of  John  Arnold, 
because  I  am  not  satisfied  by  the  evidence  that  this  payment  originally  con- 
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stituted  a  part  of  the  agreement  on  the  sale  to  Cyrus  Sayles,  nor  that,  when 
applied,  it  was  not  a  debt  incurred  by  Cyrus  to  Hardin  Sayles.  I  do  not  say 
that  the  transaction  is  free  of  doubt,  but  it  is  susceptible  of  different  explana- 
tions, and  my  mind  does  not  respose  with  confidence  on  it.  It  certainly 
ought  not  to  outweigh  the  positive  denials  of  the  answers  of  both  of  the  de- 
fendants as  to  the  integrity  and  good  faith  of  both  conveyances. 

There  are  other  circumstances  upon  which  I  might  comment,  but  they  are 
far  more  slight  than  those  which  have  been  mentioned.  The  court  cannot 
feel  itself  at  liberty  to  set  aside  deeds  of  real  estate  upon  the  ground  of  fraud 
unless  that  fraud  is  manifest  beyond  a  reasonable  doubt.  It  is  not  to  substi- 
tute conjecture  for  proof,  nor  suspicion  for  plain,  direct,  positive  presumption. 

§  565.  An  omission  by  an  assignor  in  his  inventory,  of  property  which  he 
had  actually  sold  bona  fide,  although  the  sale  was  invalid  as  to  creditors,  is  not 
sufficient  to  raise  a  presumption  of  fraudulent  misrepresentation. 

2.  It  remains  to  examine  the  conveyance  of  personal  property  by  Daniel 
Sayles  to  Polly  Smith.  That  the  grantor  was  truly  indebted  to  the  grantee, 
in  the  full  amount  of  the  consideration  stated  in  the  bill  of  sale,  is  not  denied, 
and  indeed,  upon  the  evidence,  admits  of  no  dispute.  That  the  personal  prop- 
erty so  conveyed,  consisting  partly  of  stock  of  the  farm,  and  partly  of  house- 
hold furniture,  was  left  in  the  absolute  possession  of  the  grantor,  is  not  disputed. 
Under  such  circumstances,  even  if  bona  fide  made  between  the  parties,  it  was, 
in  contemplation  of  law,  as  I  have  already  stated,  void  as  to  creditors;  but 
between  the  parties  themselves  it  was  undoubtedly  valid.  It  is  clear  that  there 
was  no  intention  to  cheat  the  creditors  by  a  pretended  sale,  or  by  any  secret 
contrivance  whatsoever.  The  parties  evidently  acted  upon  a  misconception 
of  the  law,  from  sheer  ignorance  and  not  from  guile.  How  else  shall  we  ac- 
count for  the  fact  that  the  notes  for  the  debt  were  given  up,  and  a  perfect 
confidence  placed  in  this  bill  of  sale,  not  as  a  sufficient,  but  as  a  legal  and  the 
only  indemnity  which  the  party  could  give.  There  is  no  evidence  which 
establishes  that  the  property  was  equal  in  value  to  the  amount  of  the  debt; 
and  as  far  as  it  goes,  the  evidence  strongly  inclines  the  other  way.  If,  then, 
between  the  parties  this  was  a  good  bill  of  sale,  however  ineffectual  it  might 
be  against  creditors,  if  they  chose  to  enforce  their  rights,  what  ground  is  there 
for  the  court  to  say  that  the  omission,  by  Daniel  Sayles,  to  include  this  prop- 
erty in  his  inventory,  was  a  fraudulent  misrepresentation?  The  bill  of  sale 
was  not  void,  but  only  voidable;  not  voidable  by  himself,  but  by  his  creditors 
only.  It  seems  to  me  that  it  would  be  going  very  far  for  a  court  to  hold  that 
a  bill  of  sale  merely  constructively  fraudulent,  and  which  the  party  himself  in 
honor  and  honesty  could  not  contest,  was  yet  property  which  he  was  bound 
to  include  in  his  inventory  as  his  own  property.  My  judgment  is  that  a  trans- 
action innocently  intended,  but  failing,  from  the  ignorance  of  the  parties,  to 
effectuate  their  object,  ought  not  to  receive  such  an  interpretation. 

Upon  the  whole,  my  judgment  is  that  the  present  bill  is  not,  upon  the  evi- 
dence, sustained  in  its  material  allegations,  and  therefore  it  ought  to  be  dis- 
missed; but  I  do  not  think  it  a  case  for  costs.  The  district  judge  concurs  in 
this  opinion,  and  therefore  there  is  to  be  a  decree  of  dismissal. 

§  566.  In  general.— The  word  "good"  in  the  sixth  section  of  the  statute  of  13  Elizabeth  is 
held  both  in  courts  of  law  and  equity  to  mean  a  valuable  consideration.  The  law  as  thus  ex- 
pounded embraces  three  kinds  of  conveyances.  (1)  Those  with  a  fraudulent  intent  in  both 
parties,  which  are  declared  void  as  well  by  the  enacting  part  of  the  law  as  by  the  exemption 
from  the  saving  in  the  sixth  section,  without  regard  to  the  consideration.    (2)  Voluntary  oon- 
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veyanoes  made  for  a  good  consideration,  without  fraud  in  fact,  but  as  they  tend  to  defraud 
creditors  if  they  vest  the  property,  the  policy  of  the  law  makes  them  void  for  legal  fraud, 
which  it  imputes  to  them  on  account  of  their  tendency,  which  is  deemed  equivalent  to  actual 
fraud.  (8)  Conveyances  for  valuable  consideration,  bona  fide,  without  notice  of  any  fraud  or 
covin  by  the  person  receiving  the  conveyance,  which  are  excepted  out  of  the  statute,  are  valid 
at  common  law  to  pass  the  property  conveyed,  and  entitle  the  purchaser  to  protection  in  all 
courts.    Magniac  v.  Thompson,  1  Bald.,  344. 

§  567.  The  act  of  18  Elizabeth,  chapter  5,  relating  to  fraudulent  conveyances,  is  in  affirm- 
ance of  the  common  law,  and  is  in  force  in  New  Jersey.    Ibid. 

§  5G8.  The  statute  of  13th  of  Elizabeth,  chapter  5,  concerning  fraudulent  conveyances,  was 
declaratory  of  the  common  law,  and  in  the  absence  of  such  legislation  the  common  law  would 
have  accomplished  the  same  results.    Sumner  v.  Hicks,  2  Black.,  532  (§  982). 

§  569.  Without  deciding  whether  a  verdict  may  present  a  case  to  the  court  which,  though  it 
does  not  contain  a  specific  finding  that  a  deed  is  covinous  and  fraudulent,  or  made  to  deceive 
or  delay  creditors,  may  contain  such  equivalent  matter  as  will  in  point  of  law  show  the  deed 
to  be  void,  it  is  held  that  mere  evidence  of  fraud,  circumstances  which  mayor  may  not  accom- 
pany covin,  do  not  constitute  such  a  case.    Wright  v.  Stanard,  2  Marsh.,  811  (§  864). 

§  570.  It  is  held,  in  Michigan,  that  a  deed  fraudulent  as  to  creditors  is  not  void  but  voidable 
only.    Wilkinson  v.  Yale,  6  McL.,  16. 

§  571.  The  federal  courts  will  follow  the  construction  of  the  local  courts  on  local  stat- 
utes against  fraudulent  conveyances.  Allen  v.  Massey,*  17  Wall.,  351 ;  Sumner  v.  Hicks,  2 
Black.,  582  (§  982);  Lloyd  v.  Fulton,  1  Otto,  479  (gg  850-51);  Heydock  v.  Stanhope,  1  Curt., 
471. 

§  572.  Intent  to  defraud.— The  statute  of  the  18th  Elizabeth  concerning  fraudulent  convey- 
ances has  been  adopted  in  Texas.  And  the  supreme  court  in  that  state  holds  that  when  a  deed 
is  a  mere  pretense,  collusively  devised,  and  the  parties  do  not  intend  other  than  an  ostensible 
change  of  property,  as  to  creditors  the  property  does  not  pass;  and  even  when  the  parties  in- 
tend an  irrevocable  disposition  of  the  property,  but  the  conveyance  has  been  made  with  intent 
to  defraud  creditors,  that  the  conveyance  is  void.    Chandler  v.  Von  Boeder,  24  How.,  224. 

§  573.  Upon  the  question  whether  a  conveyance  made  by  a  debtor  is  void  as  made  to  defraud 
creditors,  the  intentions  of  the  debtor  alone  will  not  control ;  the  intentions  of  both  parties  to 
the  conveyance  must  be  ascertained.    Jenkins  v.  Einstein,*  3  Biss.,  128. 

g  574.  Fraud  in  fact,  or  actual  fraud,  as  to  creditors,  is  denned  in  this  case  to  be  an  inten- 
tion to  injure,  defraud  or  delay  or  prevent  them  from  recovering  their  just  debts,  by  any  con- 
tract, gift,  deed,  settlement  or  agreement,  withdrawing  or  attempting  to  withdraw  the  prop- 
erty of  the  debtor  from  the  reach  of  his  creditors.    Magniac  v.  Thompson,  1  Bald.,  344. 

§  575.  Under  the  law  of  Maine,  a  conveyance  made  with  all  the  formalities  of  the  law,  and 
for  a  consideration,  but  made  with  intent  to  hinder,  delay,  or  defraud  creditors,  is  good  and 
passes  the  estate  as  between  the  parties,  and  is  voidable  only  at  the  election  of  the  creditors. 
And  as  against  a  creditor  whose  interest  it  is  that  the  conveyance  shall  be  sustained  in  order 
that  he  may  abandon  his  levy  upon  the  land  so  conveyed  and  procure  a  levy  upon  other  lands 
of  the  debtor,  as  he  is  allowed  to  do  in  such  case  under  the  laws  of  Maine,  where  the  lands  first 
levied  on  do  not  pass  by  the  levy,  the  debtor  can  not  be  permitted  to  set  up  his  own  fraud  to  de- 
feat the  conveyance  and  sustain  the  levy.    United  States  v.  Poole,*  5  Fed.  R.,  412. 

$  570.  Subsequent  creditors.—  A  deed  set  aside  as  void  as  to  existing  creditors  is  also  void 
as  to  subsequent  creditors,  and  they  all  share  pro  rata.  Smith  v.  Kehr,  2  Dill,  50;  S.  C,  20 
Wall.,  81. 

§577.  A  subsequent  creditor  cannot  be  heard  to  impeach  a  conveyance  on  account  of  the 
fraudulent  intent  of  the  grantor,  unless  it  appears  that  it  was  made  with  intent  to  hinder,  de- 
lay, or  defraud  subsequent  creditors.    United  States  t?.  Griswold,*  3  Saw*.,  311. 

§  578.  Where  a  conveyance  is  intentionally  made  to  defraud  creditors,  it  is  void  as  to  all  sub- 
sequent as  well  as  prior  creditors.  And  if  the  conveyance  is  made  with  a  view  to  defraud 
subsequent  creditors,  it  is  as  to  them  void,  although  all  prior  creditors  are  fully  paid.  Burdick 
v.  GUI,*  2  McC.,  488. 

§  579.  If  a  conveyance  is  avoided  as  fraudulent  by  existing  creditors,  the  land  or  its  pro- 
ceeds goes  to  the  creditors  generally,  including  subsequent  creditors;  a  conveyance  fraudulent 
as  to  existing  creditors  being  considered  fraudulent  as  to  subsequent  ones  also.  Pratt  v.  Cur- 
tis,* 2  Low.,  87. 

§  580.  Assignment  for  creditors.— An  assignment  of  all  a  man's  property  is  not  per  se  a 
fraudulent  conveyance,  and  especially  when  done  for  the  benefit  of  creditors.  Brash  ear  v. 
West,  7  Pet.,  808. 

§  581.  In  Pennsylvania,  an  assignment  by  a  debtor  of  all  his  property  for  the  benefit  of  his 
creditors,  but  excluding  all  creditors  who  do  not  within  a  certain  time  execute  a  release  of  all 
their  claims  against  him,  is  not  constructively  fraudulent.    Ibid. 
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§  582.  An  assignment  for  the  benefit  of  creditors  was  held  in  this  case  to  be  fraudulent,  an 
investigation  of  the  circumstances  of  the  debtor  not  showing  any  necessity  for  the  failure,  and 
the  debtor,  who  attributed  his  failure  to  his  acceptances,  and  who  had  received  a  large  amount 
of  property  for  his  indemnity,  having  made  other  apropriation  of  the  means  thus  received  than 
the  payment  of  the  debts  for  which  he  was  security,  and  having  purchased  valuable  real 
estate  in  the  name  of  a  near  connection.    Fuller  v.  Ives,*  6  McL.,  478. 

§  583.  An  assignment  in  trust  for  creditors  to  pay  them  a  certain  per  cent,  of  their  debts,  in 
which  participation  in  the  assets  is  made  dependent  upon  entering  a  release  of  the  remainder 
of  the  debt,  and  there  is  no  provision  made  for  the  distribution  of  the  surplus  among  non-as- 
senting creditors,  is  per  se  fraudulent  and  void.  It  is  likewise  void  as  to  non-assenting  credit- 
ors, where  such  provision  is  made  in  the  deed,  but  where  it  is  shown  upon  the  face  of  the 
assignment  and  schedule  annexed  to  it,  to  a  moral  certainty,  that  nothing  will  be  left  for  such 
non-assenting  creditors.    Seale  v.  Vaiden,*  10  Fed.  R.,  831. 

§  584.  To  warrant  the  court  in  setting  aside  an  assignment  for  the  equal  benefit  of  all  credit- 
ors, at  the  suit  of  one  creditor  seeking  to  appropriate  the  whole  assets  to  his  own  claim,  the 
proofs  of  frandulent  intent  must  be  clear  and  convincing.  The  fact  that  the  debtor,  by  means 
of  an  answer  without,  merits  and  through  dilatory  proceedings,  delayed  the  recovery  of  the 
creditor's  judgment  as  long  as  it  was  in  his  power,  and  made  the  assignment  only  at  the  last 
moment  prior  to  the  recovery,  which  could  no  longer  be  postponed,  is  not  evidence  of  fraudu- 
lent intent.    Olney  v.  Tanner,*  10  Fed.  R.  101. 

§  585.  An  assignment  for  the  equal  benefit  of  all  creditors,  if  legally  complete  and  perfect, 
and  is  intended  to  devote  and  does  devote  all  the  debtor's  property  to  the  payment  of  his  debts, 
cannot  be  rendered  fraudulent  by  the  subsequent  remisness  of  the  assignee.    Ibid. 

§  580.  An  assignment,  fraudulent  and  void  as  against  creditors  on  account  of  its  terms,  may 
be  made  good  by  a  second  assignment,  omitting  the  objectionable  terms,  and  expressed  to  be 
made  in  correction  of  the  first,  where  no  creditor  has  acquired  a  lien  in  the  meantime.  Sum- 
ner v.  Hicks,  2  Black,  532  (§  982). 

§  587.  It  is  held,  in  Massachusetts,  that  assignees  of  property,  though  the  assignment  be 
constructively  fraudulent  as  to  creditors,  cannot  be  charged  with  its  proceeds  as  trustees  or 
garnishees,  if  their  own  claims  against  the  debtor  exceed  the  amount  of  such  proceeds  in  their 
hands.    Beach  v.  Viles,  2  Pet.,  675. 

§  588.  An  assignment  of  all  his  property  by  a  person  hopelessly  insolvent,  not  for  the  equal 
benefit  or  all  his  creditors,  but  those  of  them  who  will  consent  to  accept  sixty  per  centum  of 
their  demands  in  full  satisfaction,  which  attempts  to  place  the  property  beyond  the  reach  of 
creditors  for  two  years  at  the  discretion  of  the  trustees,  and  which  contains  a  reservation  in 
favor  of  the  grantor  of  whatever  may  remain  after  the  sixty  per  centum  is  paid  to  those  cred- 
itors who  agree  to  discharge  him,  is  fraudulent  as  to  creditors,  and  void  both  at  common  law 
and  under  the  statute  of  Elizabeth.    In  re  Beadle,  5  Saw.,  351. 

§  589.  A  clause  requiring  a  release  and  reserving  the  surplus  to  the  debtor  does  not,  under 
the  law  of  Rhode  Island,  per  se  render  void  and  fraudulent  an  assignment  of  all  the  property 
of  a  debtor  for  the  benefit  of  his  creditors.    Heydock  v.  Stanhope,  1  Curt.,  471. 

§  590.  Preferring  creditors. —  A  debtor  in  failing  circumstances  cannot  prefer  one  creditor 
to  another  if  fraudulently  done.    Drury  v.  Cross,  7  Wall.,  299. 

§  591.  Under  the  law  of  Rhode  Island,  an  assignment  with  preferences  is  not  per  ae  fraudu- 
lent as  to  creditors  not  preferred.    Parker  v.  Phettiplace,*  2  Cliff.,  70. 

§  692.  Though  an  insolvent  debtor  may  prefer  one  creditor  to  another,  yet  if  he  conveys  to 
a  creditor  in  payment  property  worth  a  great  deal  more  than  the  amount  of  the  debt,  the  con- 
veyance, as  to  the  excess,  will  be  fraudulent  and  void  as  to  the  other  creditors.  Mitchell  v. 
McKibbin,*  8  N.  B.  R.,  548. 

§  593.  A  preference  by  a  debtor  to  one  or  more  of  his  creditors  affords  no  evidence  of  a 
fraudulent  intention.    Thompkins  v.  Wheeler,  16  Pet.,  106. 

§  594.  Whatever  be  the  actual  intention  of  the  parties,  no  conveyance  can  be  impeached  as 
fraudulent  as  against  creditors  unless  it  is  capable  in  point  of  law  of  executing  or  aiding  in 
the  ex3cution  of  some  illegal  purpose.  Thus  a  debtor  may  convey  his  property  in  payment 
of  one  creditor  and  thus  defeat  the  execution  of  another  creditor  about  to  be  levied,  and  his 
intent  in  doing  this  is  immaterial.    Heydock  v.  Stanhope,  1  Curt.,  471. 

§  595.  Section  1420  of  the  Mississippi  code  of  1871,  declaring  that  an  attachment  may  issue 
where  a  debtor  has  disposed  of  his  property  "  with  intent  to  defraud  his  creditors  or  give  an 
unfair  preference  to  some  of  them,"  does  not  render  fraudulent  a  preference  which  tested  by 
the  rules  of  law  is  legal.  And  to  be  illegal  the  preference  must  be  actually  fraudulent  Fitz- 
patrick  v.  Flannagan,  16  Otto,  648. 

§  596.  If  an  assignment  of  property  by  way  of  security  is  concealed  for  the  purpose  of  de- 
frauding creditors,  it  is  void  as  to  all  creditors  injured  by  the  fraud.  DeWolf  t;.  Harris,  4 
Mason,  515. 
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IN  GENERAL.  §§  507-613. 

§  697,  If  an  insolvent  debtor  appropriate  the  whole  of  his  property  inpayment  of  the  debt 
of  a  preferred  creditor,  it  is  not  constructively  fraudulent.  Pomeroy  v.  Manin,  2  Paine,  476. 

§  598.  In  Ohio  a  failing  debtor  may  prefer  creditors,  if  the  preference  is  in  good  faith,  and 
under  circumstances  repelling  a  fraudulent  purpose.  Coolige  v.  Curtis,  1  Bond,  222 ;  Parrish 
v.  Danford,  1  Bond,  345, 

§599.  Partnership. — A  firm,  with  knowledge  that  its  members  are  individually  insolvent, 
has  no  right  to  dispose  of  firm  property  under  circumstances  which  will  render  such  dispo- 
sition a  fraud  upon  the  creditors  of  the  individual  members.    Parrish  v.  Danford,  1  Bond.,  345. 

§  600.  A  partnership  composed  of  two  members  having  expired  by  its  own  limitation,  one 
of  the  partners  and  his  brothers  purchased  the  interest  of  the  other,  giving  their  note  with  one 
H.  as  indorser.  This  firm  continued  the  business,  and,  subsequently  becoming  embarrassed, 
offered  to  their  creditors  payment  in  goods  at  eastern  cost,  or  notes  held  by  them.  Many  of 
the  creditors  accepted  this  offer  and  were  paid  in  this  way.  Afterwards,  the  firm  being  in- 
debted to  H.  for  advances,  sold  to  him  their  entire  stock  at  seventy-five  cents  on  the  dollar  at 
eastern  cost,  to  secure  the  debt  and  to  indemnify  him  for  his  liability  as  indorser.  H.  surren- 
dered the  note  given  for  his  debt,  assumed  the  payment  of  the  note  upon  which  he  was  in- 
dorser, and,  for  the  balance  of  the  purchase  money,  gave  his  note,  which  the  firm  applied  in 
payment  of  their  debts.  It  was  held  that  there  was  no  fraud  in  this  sale,  nor  in  a  subsequent 
assignment  by  the  debtors  of  all  their  other  property  to  H.  for  the  benefit  of  all  their  creditors. 
Walker  v.  Adair,*  1  Bond,  158. 

§  601.  If  one  of  the  motives  of  a  transfer  by  one  partner  of  his  interest  in  the  firm  to  his  co- 
partner is  to  hinder  and  defeat  creditors,  the  transfer  is  fraudulent  at  common  law,  although 
other  considerations  may  have  induced  the  conveyance.    Burrill  v.  La  wry,*  18  N.  B.  R.,  867. 

§  602.  A  transfer  by  an  insolvent  firm  of  all  its  property  to  one  of  the  members,  thus  defeat- 
ing the  right  of  preference  which  the  firm  creditors  have  to  be  paid  out  of  the  firm  property, 
can  not  be  sustained  in  a  court  of  equity.    Collins  v.  Hood,  4  McL,,  186. 

§  603.  A  distribution  of  partnership  stock  among  the  partners  is  not  fraudulent  as  to  cred- 
itors, when  assented  to  by  them.    Wilkinson  v.  Yale,  6  McL.,  16. 

§  604b  Consideration.—  If  the  parties  to  a  sale  intend  by  it  to  defraud  creditors,  the  fact  that 
it  is  made  upon  a  full  consideration  will  not  make  it  valid.      Parrish  v.  Danford,  1  Bond,  345. 

§  605.  If  a  purchaser  pays  no  consideration,  his  title  is  affected  by  the  fraudulent  intent  of 
the  grantor  in  making  the  conveyance.    Wilcoxen  v.  Morgan,*  2  Colo.  T'y,  473. 

§  606.  Where  one  person,  at  the  time  insolvent,  seeking  a  loan  from  another  of  $10,000,  pre- 
pared a  note  and  mortgage  for  the  amount,  and  only  $350  was  loaned,  and  the  same  note  and 
mortgage  were  used  by  crediting  the  difference  on  the  note,  the  transaction  was  held  not  to 
be  of  itself  fraudulent  as  to  creditors,  and  the  mortgage  was  held  to  be  good  as  to  the  amount 
it  actually  secured,  even  though  the  circumstances  cast  suspicion  upon  the  transaction.  United 
States  v.  Griswold,  7  Saw.,  296. 

§  607.  A  deed  made  upon  a  valuable  consideration,  where  the  change  of  property  is  bona 
fide,  or  such  as  it  professes  to  be,  is  not  fraudulent.  It  cannot  be  said  of  such  a  deed  that  it 
was  made  with  intent  to  defeat  or  defraud  creditors.    Wheaton  v.  Sexton,*  4  Wheat,  508. 

§  608.  Where  a  deed  is  attempted  to  be  impeached  by  creditors  or  subsequent  purchasers,  on 
the  ground  of  fraud,  to  be  presumed  from  inadequacy  of  price,  it  is  necessary  for  the  jury  to 
find,  or  for  the  case  to  state,  the  facts  from  which  the  fraud  ma.y  be  inferred.  Ridge  way  v. 
Ogden,*4Wash.,  139. 

g  609.  A  mortgage,  which  is  a  mere  security,  is  not  rendered  fraudulent  because  it  conveys 
more  property  than  is  sufficient  to  secure  the  debt;  nor  is  such  fact  a  badge  of  fraud.  Downs 
v.  Kissam,*  10  How.,  102. 

§  610.  A  release  of  her  dower  interest  by  a  wife  is  a  valuable  consideration  moving  from  her 
sufficient  to  support  a  conveyance,  by  the  owner  of  the  land,  a  stranger,  of  other  land  to  her, 
as  against  the  creditors  of  the  husband.    Dick  v.  Hamilton,*  Deady,  822. 

§  611.  A  deed  with  a  consideration  merely  nominal  will,  as  respects  creditors*  be  treated  as 
voluntary.  But  to  render  a  deed  void,  under  the  statute  of  Elizabeth,  as  respects  creditors,  it 
must  be  made  with  intent  to  hinder  and  defraud  creditors.  Ridge  way  v.  Underwood,*  4  Wash. , 
129. 

§  612.  Where  a  debtor  in  failing  circumstances,  or  actually  insolvent,  conveys  his  property 
to  a  creditor,  even  by  a  legal  preference,  for  a  grossly  inadequate  price,  such  conveyance  is 
fraudulent  as  against  other  creditors.  He  has  no  right  to  cover  up  and  conceal,  or  spirit  away, 
any  more  property  than  is  necessary  to  pay  the  creditor  whom  he  legally  prefers;  the  prefer- 
ence must  be  fair  and  just.    Jenkins  v.  Einstein,*  3  Biss.,  128. 

§  618.  Inadequacy  of  consideration  is  not  of  itself  sufficient  to  set  aside  a  conveyance.  It 
must  be  so  inadequate  as  to  clearly  indicate  the  existence  of  some  unfair  dealing,  some  fraud, 
imposition,  or  oppression  by  the  purchaser.    Ibid. 
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§§614-680.  FRAUDULENT  CONVEYANCES* 

§  614.  A  conveyance  of  property  by  a  debtor  to  his  creditor  is  not  vitiated  by  the  depreci- 
ated value  of  paper  of  the  debtor's  firm,  turned  out  as  part  payment  for  the  property.    Ibid. 

§  615.  A  conveyance  of  property  for  the  purpose  of  defrauding  or  defeating  creditors  is  void, 
however  valuable  or  adequate  the  consideration  paid  may  be.  Alexander  v.  Todd,  1  Bond, 
175  (§§  838-42). 

§  616.  The  insertion  in  a  deed  of  a  consideration  less  than  the  real  one  paid  is  not  of  itself 
a  fraud,  if  a  fair  and  valuable  consideration  is  in  good  faith  paid  or  contracted  to  be  paid.  Ex 
parte  Knowles,  2  Cr.  C.  C,  576. 

§  617.  A  mortgage,  made  by  one  in  embarrassed  circumstances,  purporting  to  secure  a  debt 
of  $90,000  when  only  $4,000  is  owed  to  the  mortgagee,  is  fraudulent  as  against  creditors.  Hub- 
bard v.  Turner,  2  McL.,  519. 

g  618.  A  fee  of  $10,000  secured  by  mortgage  to  a  firm  of  three  lawyers  for  defending  a  suit 
was  held  not  to  be  so  extravagant  as  to  be  fraudulent  on  that  account,  where  the  case  in* 
volved  $143,000,  of  which  $35,000  for  damages  and  as  much  more  for  forfeitures  was  well 
founded  in  fact  and  law ;  in  which  there  were  three  jury  trials  each  lasting  several  weeks,  a 
motion  for  new  trial  and  a  hearing  on  error  in  the  circuit  court ;  and  the  preparation  and  trial 
of  the  case  covered  a  wide  field  of  inquiry  and  controversy,  extending  over  nearly  a  quarter 
of  a  century,  and  from  the  Atlantic  to  the  Pacific ;  and  the  time  and  labor  given  to  it  by  the 
attorneys  were  unusual.    Unite*!  States  v.  Griswc  1 1,  7  Saw.   296, 

§  619.  Under  recording  nets.—  By  the  code  of  Indiana  of  1888,  a  mortgage,  not  recorded 
within  ninety  days  after  its  execution,  was  fraudulent  and  void  as  against  any  subsequent  pur- 
chaser or  mortgagee  for  valuable  consideration  unless  such  mortgage  should  be  recorded  before 
the  proving  and  recording  of  the  deed  or  mortgage  under  which  such  subsequent  purchaser  or 
mortgagee  might  claim.    Wyman  v.  Russell,  4  Bias.,  807. 

§  620.  The  United  States  is  a  creditor  of  a  surety  on  an  official  bond  against  whom  it  has  re- 
covered a  judgment ;  and  this,  within  the  meaning  of  the  statutes  of  Illinois  malrmg  all  con- 
veyances  operative,  as  to  creditors,  only  from  the  time  they  are  accorded.  Ross  v.  Prentiss,* 
4  McL.,  106. 

§  621.  Under  the  statute  of  Illinois  of  January  18,  1833,  providing  that  as  to  creditors  and 
subsequent  purchasers  without  notice,  deeds  shall  take  effect  from  the  time  they  are  recorded, 
the  notice  does  not  apply  to  creditors,  but  to  purchasers  only.    Ibid. 

§  622.  The  Code  of  Louisiana  gives  no  effect  to  acts  of  alienation  as  against  creditors  or  bona 
fide  purchasers,  unless  they  have  been  regularly  registered.  Barker  v.  Barker,  2  Woods,  87 
(§§854-58). 

§  623.  Under  the  statute  of  enrollment  of  conveyances,  1766,  ch.  14,  a  contract  to  sell  land, 
or  an  equitable  interest  in  land,  is  not  void  for  want  of  acknowledgment  and  enrollment. 
Arden  v.  Brown,  4  Cr.  C.  C,  121. 

§  624.  The  statute  of  Virginia,  making  an  unrecorded  conveyance  void  as  to  creditors  and 
subsequent  purchasers,  does  not  make  an  unrecorded  marriage  settlement  of  the  wife's  goods 
upon  her  and  her  husband  void  as  against  the  creditors  of  the  husband.  Pierce  v.  Turner,  1 
Cr.  C.  C,  462. 

§  625.  By  the  statute  of  New  Jersey,  of  1820,  omission  to  record  a  conveyance  of  real  estate 
avoids  it  only  as  to  purchasers  and  creditors.    Magniac  v.  Thompson,  7  Pet.*  348. 

§  626.  A  contingent  debt,  likely  to  become  absolute,  and  which  afterwards  does  become  ab- 
solute, is,  both  on  principal  and  authority,  enough  to  furnish  a  motive  to  make  a  fraudulent 
conveyance  to  hinder  and  avoid  its  eventual  payment.  But  where  the  liability  is  contingent, 
like  that  of  a  warrantor  or  indorser,  the  conveyance  cannot  be  considered  as  per  ee  fraudulent. 
Circumstances  indicative  of  fraud  must  exist.  McLaughlin  v.  Bank  of  Potomac,*  7  How., 
220. 

§  627.  A  defendant  in  ejectment,  claiming  under  a  judgment  and  execution  in  favor  of  a 
creditor  of  the  grantor  under  whom  the  plaintiff  claims,  may  show  that,  the  deed  of  the  grantor 
i£  fraudulent  and  void  as  to  the  creditor.    Middleton  v.  Sinclair,*  5  Cr.  C.  C.,  409. 

§  628.  Bailment.—  If  the  owner  of  a  slave  permits  her  to  remain  in  the  possession  of  an- 
other for  four  years,  and  then  the  latter,  without  the  consent  of  the  owner,  delivers  her  to  a 
third  person  who  keeps  her  for  four  years  more,  the  possession  of  the  two  cannot  be  so  con- 
nected as  to  make  it  a  fraud  within  the  statute  of  Virginia.    Auld  v.  Norwood,*  5  Cr.,  861. 

§  629.  Mortgage  of  stock  to  be  acquired.— The  law  of  Massachusetts  in  equity  is  that  a 
mortgage  by  a  trader  of  stock  to  be  acquired  is  valid.    Brett  v.  Carter,*  2  Low.,  458. 

§  6tf0.  Jurisdiction  —  Non-residents.— A  state  law  making  second  liens,  separated  from 
the  possession  of  the  property,  fraudulent  and  void  as  to  the  creditors  of  the  person  in  posses- 
sion, governs  all  property  held  in  possession  within  its  jurisdiction,  although  the  agreement  is 
made  and  the  holder  of  the  lien  resides  elsewhere.  Hervey  v.  Rhode  Island  Locomotive 
Works,*  3  Otto,  664. 
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IN  GENERAL.  §§681-647. 

§  681.  Innocent  purchaser. — Property  conveyed  in  fraud  of  creditors  can  not  be  charged 
in  the  hands  of  a  subsequent  purchaser,  unless  he  took  with  knowledge  of  the  fraud.  Pratt  v. 
Curtis,*  2  Low.,  87. 

§  682.  An  executor  whose  duty  it  is  to  defend  his  title  to  the  trust  property  is  not  per- 
mitted to  make  a  contract  with  one  assailing  his  title,  that,  in  case  the  assault  prevails,  the 
property  of  the  estate  is  to  be  divided  between  them.    Wilson  r.  Jordan,*  8  Woods,  642. 

§  688.  A  purchase  by  an  attorney  from  his  client  is  not  to  be  considered  fraudulent  on 
account  of  the  relation  between  the  parties,  where  the  transaction  is  totally  disconnected  with 
that  relation,  where  the  attorney  is  not  consulted  as  the  attorney  of  the  seller  in  the  trans- 
action, and  where  his  advice  does  not  suggest  or  consummate  the  bargain,  or  control  the  inde- 
pendent judgment  of  the  seller  in  regard  to  it.    Jenkins  v.  Einstein,*  8  Biss.,  128. 

§  684.  Burden  of  proof. —  Where  defendants  are  apprised  by  a  bill  in  equity  that  a  convey- 
ance between  them  is  to  be  impeached  as  fraudulent,  it  is  incumbent  on  them  to  contradict  or 
explain  every  fact  tending  to  cast  suspicion  upon  it.  Alexander  v.  Todd,  1  Bond,  175 
(§§  8S&-42). 

§  685.  If  a  wife,  knowing  that  her  husband  is  obtaining  credit  on  the  faith  of  her  property, 
remains  silent,  this  is  not  a  fraud  upon  which  tho  husband's  creditors  can  charge  her  in  equity. 
Bank  of  United  States  v.  Lee,  18  Pet.,  107  (£§  708-13). 

§  686.  Secret  sale. — A  sale  of  goods  is  not  fraudulent  in  law  because  kept  secret.  The 
secrecy  is  but  a  circumstance  from  which,  connected  with  other  facts,  fraud  may  be  inferred. 
Warner  v.  Norton,  20  How.,  448  (§§  716-19). 

§  687.  A  deed  not  at  first  fraudulent  may  become  so  by  being  concealed,  because  by  its  con- 
cealment persons  may  be  induced  to  give  credit  to  the  grantor.  Barker  v.  Barker,  2  Woods, 
87  (§g  854-58). 

§  688.  The  declaration  of  a  mortgagor,  made  after  the  execution  of  the  mortgage,  that 
the  mortgage  was  only  nominal  and  made  to  shield  his  property,  cannot  be  received  for  the 
purpose  of  proving  it  to  be  fraudulent.    Merrill  v.  Dawson,  Hemp.,  563. 

§  689.  Subsequent  transactions.— Where  a  bill  charges  a  fraud  in  the  inception  of  the  con- 
veyance only,  subsequent  transactions  cannot  be  inquired  into  except  as  evidence  of  the  fraud 
charged.    Bank  of  United  States  v.  Lee,  18  Pet.,  107  (g§  708-18). 

§  640.  Equity  will  not  permit  an  appropriation  of  a  payment  by  creditors  merely  for 
the  purpose  of  leaving  an  apparent  indebtedness  at  the  time  of  the  execution  of  a  trust  deed 
by  the  debtor,  in  order  to  raise  a  presumption  that  the  trust  deed  was  fraudulent.  Off  utt  v. 
King,*  1  MacArth.,  312. 

§  641.  A  trust  deed  for  the  benefit  of  wife  and  children  is  not  void  as  against  creditors 
because  the  grantor  reserves  to  himself  the  absolute  power  to  sell  and  dispose  of  the  trust  prop- 
erty in  any  manner  that  he  shall  deem  most  advantageous  to  the  beneficiaries,  and  the  deed 
provides  that  the  trustee  shall  execute  deeds  to  the  purchaser  and  invest  the  purchase  money 
again  as  lie  shall  be  directed  by  the  grantor;  but  that  the  property,  however  varied,  shall  be 
in  the  name  of  the  trustee,  for  the  benefit  and  use  of  the  beneficiaries  during  the  natural  life 
of  the  grantor,  and  that  at  his  death  the  trust  funds  are  to  be  equally  divided  between  his  wife 
and  children.    Ibid. 

§  642.  Pretended  sale. —  A  sale  which  is  merely  a  pretended  one,  and  made  for  the  purpose 
of  making  the  assignor  a  competent  witness,  is  valid  between  the  parties  thereto  and  their 
privies.    Randall  v.  Phillips,  3  Mason,  378. 

§  648.  Homestead  and  dower. —  If  a  husband  and  wife  make  a  conveyance,  which  if  bona 
fide  would  release  her  dower  interests,  and  it  is  set  aside  at  the  instance  of  the  assignee  in  bank- 
ruptcy of  the  husband  as  having  been  made  to  defraud  creditors,  the  wife's  claim  for  dower 
and  the  husband's  right  of  homestead  are  extinguished.  Cox  v.  Wilder,*  5  N.  B.  R.,  448.  Re- 
versed, Cox  v.  Wilder,  2  Dill.,  45. 

§  644.  In  a  libel  for  damages  for  collision,  the  respondents  cannot  raise  the  question 
whether  the  sale  by  which  the  libellant  acquired  the  vessel  was  fraudulent  and  void  as  to  cred- 
itors of  the  former  owner,  the  respondents  not  being  such  creditors.  The  Schooner  Lyon,  1 
Spr.f  40. 

§  645.  Maryland  act  of  1720.—  It  is  not  the  intention  of  the  act  of  Maryland  of  1729,  chap- 
ter 8,  section  5,  to  give  validity  to  any  bill  of  sale  or  deed  which  would  otherwise  be,  in  law, 
fraudulent  and  void.    Smith  v.  Ringgold,  5  Cr.  G.  C,  124. 

§  646.  Action  on  the  case.—  In  the  absence  of  special  legislation,  a  general  creditor  cannot 
maintain  an  action  on  the  case  against  his  debtor,  or  against  those  colluding  and  combining 
with  him  to  make  dispositions  of  his  property,  though  the  object  is  to  hinder,  delay  and  de- 
fraud creditors.    Adler  v.  Fenton,  24  How.,  407. 

§  647.  The  relinquishment  by  a  has  band  of  his  marital  right  in  a  legacy  bequeathed  to 
his  wife,  made  prior  to  reducing  it  to  his  possession,  is  valid  as  against  his  creditors.  Till  re- 
duced to  possession  the  creditors  have  no  claim  to  it.    Oallego  v.  Gallego,  2  Marsh.,  285. 
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§  648.  Indemnifying  surety. — While  a  fraudulent  combination  between  an  officer  and  the 
surety  on  his  bond,  for  the  purpose  of  shielding  the  property  of  both  or  either  from  just  re- 
sponsibility, and  in  contemplation  of  the  delinquency  of  the  former,  would  vitiate  any  agree- 
ment or  instrument  made  with  such  design,  the  principal  may  convey  property  for  the 
indemnity  of  the  surety  if  done  in  good  faith.    Leggett  v.  Humphreys,  21  How.,  66. 

§  649.  An  heir  at  law  of  a  married  woman  can  not  defeat  a  conveyance  by  her  to  an  inno- 
cent purchaser  for  value  on  the  ground  that  the  conveyance  of  the  land  to  her  in  trust  for  her 
son-in-law  was  made  to  defraud  his  creditors.     Gridley  v.  Wynant,  28  How.,  500. 

§650.  Power  of  revocation. — It  is  only  a  general  power  of  revocation,  reserved  to  the 
grantor  in  a  deed,  which  is  a  badge  of  fraud ;  whenever  the  consent  of  other  independent  per- 
sons is  required,  or  an  equivalent  is  to  be  substituted,  there  can  be  no  objection  to  the  power 
of  revocation;  it  affords  no  evidence  of  fraud.    Bank  of  United  States  v.  Lee,  5  Cr.  C.  C.  819. 

§  651.  Where  a  bankrupt,  having  a  claim  for  a  large  amount  upon  a  foreign  government 
for  an  unlawful  seizure  of  a  vessel  and  cargo,  gave  no  information  concerning  it  to  the  as- 
signee, and  made  no  further  mention  of  it  in  his  schedules  except  alluding  to  it  as  a  claim  upon 
the  "  Mexican  republic  subject  to  a  mortgage,"  and  he  purchased  all  the  effects  for  a  nominal 
sum  from  the  assignee  in  the  name  of  his  sister,  the  transaction  was  declared  fraudulent  and 
void  upon  the  subsequent  allowance  of  his  claim.    Clark  v.  Clark,  17  How.,  315. 

§  652.  May  be  seized  on  execution. — In  an  action  against  a  sheriff  for  seizing  plaintiff's 
property  on  an  execution  against  another,  it  Is  a  good  defense  to  show  that  the  properly  has 
been  conveyed  to  the  plaintiff  by  the  execution  debtor  in  fraud  of  his  creditors.  Hozey  v. 
Buchanan,  16  Pet,  215. 

§  653.  Assignees  in  insolvency  may  avoid  the  transactions  of  the  insolvent  for  fraud  or 
collusion  where  he  could  not,  since  they  do  not  represent  him  merely  but  the  creditors.  Whet- 
more  v.  Murdock,  8  Woodb.  &  M.,  380. 

§  654.  An  assignee  in  bankruptcy,  being  the  representative  of  creditors,  may  maintain  a 
suit  to  recover  property  fraudulently  conveyed,  where  the  bankrupt  could  not.  Carr  v.  Gale, 
SWoodb.  &M.,  88. 

§  655.  A  transfer  of  property  which  is  fraudulent  and  void  as  to  creditors  is  so  as  to  an  as- 
signee in  bankruptcy.    In  re  Morrill,  2  Saw.,  356. 

§  656.  Insolvency. —  All  sales  and  transfers  made  with  intent  to  delay,  hinder  or  defraud 
creditors  are  absolutely  void.  And  no  man,  knowing  himself  to  be  insolvent,  can  make  a  valid 
disposition  of  his  property  except  for  the  benefit  of  creditors.  Parrish  v.  Danf ord,  1  Bond, 
345. 

§  657.  A  mortgage  to  secure  future  advances  is,  as  to  the  advances  actually  made  upon  the 
faith  of  it,  good  as  against  the  assignee  in  bankruptcy  of  the  mortgagor.  Schulze  v.  Bolting, 
8  Biss.,  175. 

§  658.  If  a  sale  under  execution  is  not  made  for  the  purpose  of  satisfying  the  judgment, 
but  fraudulently  to  defeat  subsequent  incumbrancers,  and  the  purchaser  is  not  a  bona  fide  one 
for  value,  his  title  is  bad.    Blanchard  v.  Brown,  8  Wall.,  245. 

§  659.  Badges  of  fraud. —  The  subsequent  conduct  of  a  grantor  in  a  deed  of  trust  in  dispos- 
ing of  property  embraced  in  the  deed,  without  the  consent  of  the  trustees  or  the  cestui  que 
trust,  and  without  substituting  an  equivalent,  is  not,  as  between  the  grantor,  or  those  claim- 
ing under  him,  and  the  cestui  que  trust,  evidence  that  the  deed  was  fraudulent.  Bank  of 
United  States  v.  Lee,  5  Cr.  C.  C,  319. 

§  660.  A  man  in  business  made  a  conveyance  of  valuable  property  to  a  relative  of  his  wife, 
for  much  less  than  its  actual  value,  with  a  promise  on  the  part  of  the  vendee  to  allow  the  ven- 
dor to  repurchase  at  the  same  price  within  a  year.  This  promise  was  substantially  fulfilled 
within  the  time  by  another  relative  of  the  wife  taking  a  conveyance  to  hold  for  her,  until  he 
was  paid  his  advance.  At  the  date  of  the  sale  the  vendor  was  financially  embarrassed,  and  in 
a  year  thereafter  went  into  bankruptcy.  And  within  about  a  year  after  his  discharge,  a  con- 
veyance of  the  property  was  made  to  his  wife  in  pursuance  of  an  arrangement  with  the  grantee 
in  the  second  conveyance,  upon  payment  by  her  of  less  than  one-half  of  the  nominal  considera- 
tion of  the  original  conveyance  by  the  husband.  During  all  this  time  the  husband  remained 
in  possession  and  control  of  the  property  and  took  the  rents  and  profits  as  his  own.  On  a  suit 
by  a  judgment  creditor  of  the  husband  to  subject  this  property  to  the  payment  of  the  judg- 
ment, the  explanations  offered  by  the  defendants  being  indefinite,  improbable  and  contradic- 
tory, it  was  held  that  the  transaction  from  beginning  to  end  was  a  contrivance  to  hinder  delay 
and  defraud  existing  creditors ;  and  that  the  conveyance  procured  to  be  made  to  the  wife  was 
made  to  put  the  property  beyond  the  reach  of  both  existing  and  subsequent  creditors.  United 
States  v.  Griswold,*  3  Saw.,  311. 

§  661.  A  person,  while  insolvent,  and  a  short  time  before  he  took  the  benefit  of  the  bankrupt 
law,  made  a  deed  to  a  relative.  On  his  subsequent  bankruptcy,  he  placed  the  property  on  his 
schedule  and  verified  the  truth  of  the  schedule  by  his  oath.    Neither  the  grantee  nor  his  heirs 
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set  up  any  claim  of  title  to  the  land  for  fifty  years  thereafter,  nor  did  it  appear  that  they  paid 
the  taxes.  The  court  instructed  the  jury  that  these  circumstances  were  strong  evidence  that 
the  deed  was  made  to  defraud  creditors.    Bulkley  v.  Buffington,*  5  McL.,  457. 

§  662.  It  is  no  impeachment  of  a  deed  made  upon  a  valuable  consideration,  and  accompanied 
by  a  bona  fide  change  of  possession,  that  it  is  made  to  the  use  of  the  family  of  the  maker. 
Wheaton  v.  Sexton  *  4  Wheat.,  508. 

§  663.  The  holder  is  a  creditor  of  the  indorser  of  a  note  within  the  statutes  against  fraudu- 
lent conveyances.  That,  after  the  conveyance,  the  note  is  renewed  with  the  same  indorser, 
and  without  any  new  consideration,  will  not  change  the  rule.  It  is  the  same  pre-existing  debt. 
McLaughlin  v.  Bank  of  Potomac,*  7  How.,  220. 

§  664,  Hymer  conveyed  a  piece  of  land  to  his  children  by  a  warranty  deed  which  was  fraud- 
ulent as  to  creditors,  Subsequently  his  creditors  attached  this  land,  upon  the  ground  of  the 
fraud,  and  it  was  sold  under  these  attachments  to  Rogers  for  the  sum  of  $451.  Shortly  after 
this,  Hymer  again  conveyed  the  land  by  warranty  deed  to  Arnold  for  (1,000.  Later  still  he 
obtained  a  deed  from  Rogers  for  the  amount  the  latter  had  paid  at  the  sheriffs  sale,  Arnold 
having  procured  this  to  be  done  and  paid  the  $451.  Under  the  local  law  a  deed  made  to  de- 
fraud creditors  was  void,  the  conveyance  creating  a  resulting  trust  in  favor  of  the  grantor,  and 
the  property  being  liable  to  be  sold  under  execution.  There  was  evidence  from  which  it  might 
be  presumed  that  part  of  the  $1,000  received  from  Arnold  had  been  invested  by  Hymer  for  the 
benefit  of  his  wife  and  children.  It  was  decided  under  these  circumstances  that  the  deed  from 
Rogers  inured  to  the  benefit  of  Arnold  instead  of  the  children  of  Hymer.  Arnold  v.  Hymer,* 
2McC.,631. 

§  665.  The  complainants  who  had  done  work  for  the  debtor  who  was  a  contractor,  and  had 
attached  his  land  for  the  debt,  brought  a  bill  to  remove  the  clouds  upon  the  title  so  that  they 
could  sell  the  land  to  make  their  debt.  The  incumbrances  sought  to  be  removed  were  a  judg- 
ment lien  on  the  land,  and  a  deed  of  trust  made  by  the  debtor  to  secure  a  debt  which  he 
owed  to  his  wife,  which  incumbrances  it  was  claimed  were  made  and  sought  to  be  maintained 
for  the  purpose  of  hindering  and  delaying  the  complainants.  It  was  further  alleged  that 
after  bringing  the  bill  the  debtor  and  his  wife  sold  the  land  to  certain  creditors  for  the  amount 
of  their  debts,  who  had  to  remove  the  liens  of  two  judgments,  but  had  such  judgments  as- 
signed to  themselves  to  be  held  for  contingencies ;  and  that  the  deed  of  trust  to  the  wife  was 
assigned  to  one  of  these  creditors,  who  became  the  purchaser  under  it  The  contingency 
mentioned  was  the  prevailing  of  the  complainants'  attachment  over  their  purchase,  in  which, 
case  they  could  hold  the  two  judgments  and  the  deed  of  trust  as  prior  to  the  attachment* 
It  was  held  that  this  deed  to  these  creditors  should  be  set  aside,  and  also  the  deed  to  the 
creditor  under  the  deed  of  trust.    Bean  v.  Patterson,*  12  Fed.  R.,  739. 

§  666.  A  person  heavily  in  debt  made  a  conveyance  of  lands  for  a  consideration  of  about 
half  their  value,  the  grantor  remaining  in  possession,  cultivating  the  land  and  selling  the  tim- 
ber, and  the  grantee  exercising  no  acts  of  ownership  or  control  over  the  property.  It  was 
charged  and  not  denied  that  the  deed  was  not  executed  until  about  four  months  after  its  date; 
and  also  that  it  was  not  delivered  in  any  other  way  than  by  the  recording  of  it.  After  the 
execution  of  the  deed  the  grantee  was  present  and  participated  in  a  negotiotion  for  a  loan 
of  money  to  the  grantor,  to  be  secured  by  the  same  lands.  Subsequent  to  the  conveyance, 
and  before  the  payment  of  the  purchase  money,  as  alleged,  the  grantor  in  his  schedule,  an- 
nexed to  his  petition  in  bankruptcy,  verified  under  oath,  made  no  mention  of  this  indebted- 
ness. It  was  held,  under  all  the  circumstances  of  the  case,  that  this  conveyance  was  made  in 
fraud  of  creditors,  and  that  the  grantee  was  not  an  innocent  purchaser.  Hudgins  v.  Kemp,* 
20  How.,  45. 

§  667.  A  security  taken  for  the  repayment  of  money  advanced  for  a  son-in-law,  to  repair  the 
frauds  be  has  committed,  even  for  the  purpose  of  concealing  the  perpetration  of  them,  cannot 
be  deemed  fraudulent.    Marbury  v.  Brooks,*  7  Wheat.,  556. 

§  668.  A  forger  of  certain  notes  conveyed  all  of  his  property  to  his  father-in-law  to  be  paid 
to  the  holders  of  the  notes,  hoping  by  this  means  to  prevent  a  prosecution  of  the  forgeries,  and 
tben  absconded.  The  trustee  participated  in  this, hope  and  advised  the  forger  to  abscond.  But 
the  holders  of  the  notes  made  no  agreement  to  forbear  to  prosecute,  nor  had  they  any  knowl- 
edge of  the  transaction  at  the  time  it  was  done.  It  was  held  that  the  conveyance  was  not 
fraudulent  as  to  the  other  creditors  of  the  forger.    Ibid. 

§  669.  A  conveyance  of  land  by  a  debtor,  pending  a  suit  against  him  and  in  anticipation  of 
a  judgment,  where  no  purchase  money  is  paid  and  no  note  or  obligation  taken  therefor,  and 
no  change  of  possession  takes  place,  is  presumptively  fraudulent.  United  States  v.  Lotridge,* 
1  McL.,  246. 

§  670.  A  mortgage  made  to  save  the  mortgagee  harmless  on  account  of  his  having  become 
security  for  the  mortgagor,  and  on  account  of  notes  to  be  indorsed  by  the  mortgagee  for  the 
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accommodation  of  the  mortgagor,  is  not  per  se  fraudulent  as  to  creditors.    United  States  t\ 
Hooe,#8Cr.,  78. 

§  671.  In  this  case,  the' court  concludes  on  the  evidence  that  the  complainant  not  only  has 
not  proved  the  fraud  charged,  but  that  it  is  disproved  by  the  defense.  Collins  v.  Cleveland,* 
22  How.,  246. 

§  672.  Where  the  respondents  had  bought  up  the  outstanding  negotiable  paper  of  a  debtor 
at  a  discount  of  from  seventy-five  to  eighty  per  cent.,  and  received  from  him  conveyances  of 
his  property  in  exchange  for  the  paper,  and  also  a  mortgage  of  certain  real  estate  as  a  further 
security  for  the  same,  estimating  the  paper  so  purchased  at  its  full  face  value  in  the  exchange, 
and  had  also  been  preferred  in  an  assignment  by  the  debtor  for  creditors,  it  was  held  (the  local 
law  allowing  assignments  with  preferences),  that  these  facts  did  not  of  themselves  show 
fraud,  or  cast  upon  the  respondents  the  burden  of  showing  the  fairness  of  the  transaction. 
Parker  v.  Phetteplace  *  2  Cliff.,  70. 

§  678.  M.  and  his  sister  owned  a  farm  jointly,  which  they  sold  in  1864,  she  permitting  him 
to  receive  the  entire  price,  (4,000,  and  to  invest  it  in  his  own  name,  partly  in  bonds  and  mort- 
gages and  partly  in  a  farm.  From  that  time  she  made  no  claim  to  any  interest  in  this  prop- 
erty, M.  having  collected  the  interest,  on  the  bonds  and  mortgages  and  treated  it  as  his  own, 
and  worked  the  farm  and  sold  its  produce,  and  claiming  title  to  it  when  inquired  of  as  to  his 
property.  No  accounts  between  them  were  kept  and  she  held  no  evidence  of  indebtedness 
against  him.  In  1870,  when  suits  were  brought  against  him  for  debts  growing  out  of  his  mer- 
cantile business,  M.  hurriedly  made  up  an  account  between  him  and  his  sister,  treating  her  as 
entitled  to  one-half  of  the  $4,000  and  to  one-half  of  $1,500  of  personal  property  which  he  had 
in  1864,  and  to  $1,250  interest,  and  to  $600  for  labor  and  services,  for  which  sum  due  her  he 
conveyed  to  her  the  farm  and  the  bonds  and  mortgages.  His  assets  in  the  mercantile  business 
nominally  exceeded  his  debts  by  a  very  small  margin,  and  besides  the  property  transferred  to 
his  sister  he  had  only  $1,300  of  property,  which  he  proceeded,  a  few  days  after,  to  convey  to 
another  relative.  There  was  no  evidence  that  the  sister  had  any  interest  in  the  $1,500  of  per- 
sonal property,  or  that  she  had  not  always  considered  her  brother  as  the  absolute  owner  of  the 
property,  or  that  there  was  any  contract  to  pay  her  for  her  services.  It  was  held  that  the 
transfers  must  be  set  aside  as  fraudulent  as  to  creditors  and  the  case  referred  to  a  master  to 
take  an  account  as  against  the  sister  of  the  property  received  by  her,  giving  her  proper  credits. 
Bartlett  v.  Mercer,*  8  Ben.,  440. 

§  674.  The  paper  of  an  insolvent  merchant  was  purchased  in  the  market  at  a  great  discount, 
and  the  debtor  made  an  assignment  of  property  to  the  purchaser  in  payment  thereof.  A  judg- 
ment creditor  filed  a  bill  to  set  aside  this  conveyance,  alleging  that  this  purchase  was  made 
under  an  agreement  with  the  debtor  that  he  was  to  share  in  the  benefits  of  the  discount,  and 
that  the  property  assigned  in  payment  was  held  to  this  extent  in  trust  for  the  debtor.  The  bill 
also  attacked  a  general  assignment  for  the  benefit  of  creditors,  as  being  a  part  of  the  same 
scheme.  The  answer  denied  the  allegations  positively,  and  the  debtor  testified  in  the  same 
positive  manner  that  there  was  no  such  arrangement.  The  court  held  that  this  evidence  overcame 
the  circumstantial  and  argumentative  evidence  on  the  other  side,  though  agreeing  that  there  was 
ground  for  suspicion.  That  this  paper  which  the  debtor  had  taken  up,  upon  making  the  con- 
veyance to  the  purchaser,  was  embraced  in  the  general  assignment,  was  held  not  to  be  im- 
proper, as  there  were  other  parties  on  the  paper  who  had  bound  themselves  to  indemnify  the 
debtor  against  it.    Parker  v.  Phetteplace,*  1  Wall.,  684. 

§  675.  Where  property  was  purchased  with  the  money  of  the  wife,  and  conveyed  directly  to 
her  by  the  vendor,  pursuant  to  an  agreement  entered  into  before  marriage,  held,  no  fraud. 
The  Bank  v.  Taylor,*  2  Cr.  C.  C,  507. 

§  676.  Where  a  railroad  and  rolling  stock  were  leased  for  an  indefinite  time,  the  lessee  to  run, 
equip  and  extend  the  road  out  of  the  earnings,  held,  a  fraud  as  against  creditors.  Cleveland 
v.  Railroad  Co.,*  7  Am.  L.  Reg.  (O.  S.),  586. 

§677.  A  purchase  without  an  examination  of  the  title,  and  without  being  furnished  with 
an  abstract,  is  not  a  badge  of  fraud,  where  the  purchaser  has  been  the  attorney  of  the  seller, 
and  knows  or  thinks  he  knows  the  title;  and  Jie  loses  on  the  transaction  by  having  to  pay  off 
prior  judgment  liens.     Jenkins  v.  Einstein,*  3  Biss.,  128. 

$  678.  Directors  of  an  insolvent  corporation  will  not  be  permitted  to  purchase  the  property 
as  against  creditors  of  the  company.    Cleveland  v.  Railroad  Co.,*  7  Am.  L.  Reg.  (O.  S.),  536. 

§  679.  And  it  seems  that  the  consideration  paid,  and  the  disbursements  for  taxes  and  im- 
provements, will  not  be  a  first  lien  as  against  a  creditor.    Ibid. 

§  686.  Where  A.,  while  in  prison  for  a  small  debt,  conveyed  to  B.  a  large  farm  for  the  con- 
sideration of  only  $250,  and  then  swore  out  of  jail,  taking  the  poor  debtor's  oath,  and  immedi- 
ately returned  to  the  farm  and  continued  to  occupy  it  for  many  years,  it  was  held  to  be  evidence 
of  a  trust  between  A.  and  B.  But  being  one  to  defraud  creditors,  it  was  held  that  a  court  of 
equity  would  not  enforce  it.     Hunter  v.  Town  of  Marlboro,  2  Woodb.  A  M.,  168. 
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Summaey — Federal  courts  follow  state  laws,  §  681. —  Rule  of  tlie  common  law;  present  rule  in 
England;  statute  of  Virginia,  §  682. — Possession  consistent  with  deed;  property  incapable 
of  delivery,  g  683.—  Notice  to  creditor;  sheriff  not  liable  for  levying  on  goods,  §  684.—  An- 
cient and  modern  doctrines,  §  685.— Statute  of  IS  Eliz.  in  affirmance  of  common  law,  §§  686, 
691 ;  the  statute  to  be  liberally  construed,  §  687.—  Effect  of  the  laws  of  a  state  to  which 
vendor  removes  after  conveyance,  %  688.—  Conveyance  by  husband  in  trust  for  wife,  §  689. — 
Under  recording  acts,  §  690. — Sale  void  under  statute  of  Elizabeth,  §  692. — Sale  not  per  se 
fraudulent,  §§  698,  694.— Agent  of  seller  continuing  business  as  agent  of  purchaser;  deliv- 
ery of  hey,  §  694.— Mortgages,  §§  695-700. 

§  6S1.  On  the  question  whether  a  sale  is  fraudulent  on  account  of  the  continued  possession 
of  the  property  by  the  vendor,  the  courts  of  the  United  States  will  follow  the  state  statutes 
and  construe  them  by  the  precedents  established  by  the  decisions  of  the  state  courts.  Howard 
«.  Prince,  g§  701,  703. 

§  682.  It  was  an  ancient  rule  of  the  common  law  that  the  continued  possession  by  the  vendor 
of  the  goods  sold  was,  per  se,  fraudulent,  and  rendered  the  sale  void.  But  by  the  rule  which 
now  obtains  in  England,  such  possession  is  only  presumptive  evidence  of  fraud,  the  fact  of 
fraud  in  suits  at  law  being  a  question  for  the  jury ;  and  this  is  also  the  rule  in  Virginia.  Under 
the  statute  of  that  state,  section  1  of  chapter  114,  relating  to  fraudulent  acts,  it  was  held  in  this 
case  that  the  presumption  of  fraud  was  negatived  by  the  nature  of  the  property,  which  consisted 
of  fixtures  in  a  tobacco  factory,  and  by  the  fact  that  the  purchase  money  was  applied  by  the 
-vendor  in  payment  of  creditors.    Ibid. 

§  68S.  There  is  an  exception  to  the  rule  declaring  a  sale  or  assignment  fraudulent  as  to 
creditors  where  the  possession  remains  in  the  grantor,  where  such  possession  is  consistent  with 
the  deed,  or  where  the  property  is  at  the  time  of  conveyance  abroad  and  incapable  of  delivery. 
In  the  latter  case  the  title  is  complete,  provided  the  grantee  takes  possession  within  a  reason- 
ble  time  after  the  property  comes  within  reach.  If  he  does  not,  the  same  inference  of  legal 
fraud  arises  as  if  the  property  had  been  originally  capable  of  immediate  delivery.  Meeker  v. 
^Wilson,  §§  708-707. 

§  684.  Notice  of  a  conveyance  of  personal  chattels  unaccompanied  with  possession,  which  the 
law  has  pronounced  a  fraud,  can  not  estop  a  creditor  of  his  right  to  defeat  the  fraud.  And  if 
the  law  were  otherwise,  such  notice  could  not  render  a  sheriff,  in  levying  an  execution  issued 
on  a  judgment  of  Buch  creditor,  responsible  in  damages,  when  otherwise  he  would  not  be. 
Ibid. 

§  685.  By  the  common  law,  a  grant  or  assignment  of  goods  and  chattels  is  valid  between  the 
parties,  without  actual  delivery  thereof,  and  the  property  passes  immediately  upon  the  execu- 
tion of  the  deed.  But  as  to  creditors,  the  title  is  not  perfect  unless  possession  accompanies  and 
follows  the  deed.  The  want  of  possession  is  considered  by  the  modern  authorities  as  constitut- 
ing an  actual  fraud  which  renders  the  transaction  void  as  to  creditors.    Ibid. 

§  686.  The  statute  of  18  Elizabeth,  ch.  5,  is  held  to  be  only  an  affirmance  of  the  common 
law.    Ibid. 

§687.  A  liberal  construction  should  be  given  to  the  statute  of  Elizabeth  against  fraudulent 
conveyances.    Bank  of  United  States  v.  Lee,  §§  708-18. 

§  688.  The  act  of  the  state  of  Maryland  of  1729,  chapter  8,  section  5,  providing  that  sales  of 
chattels  where  the  grantor  remains  in  possession  shall  be  void  as  to  creditors  unless  recorded, 
has  no  reference  to  a  case  where  the  title  has  been  vested  in  the  purchaser  by  the  law  of  an- 
other state,  and  the  vendor  has  subsequently  to  the  sale  removed  to  the  state  of  Maryland.   Ibid. 

§  689.  Under  the  statute  of  Virginia  of  1785,  declaring  that  where  any  reservation  or  limita- 
tion shall  be  made  of  a  use  or  property  by  way  of  condition,  reversion,  remainder,  or  otherwise, 
in  goods  and  chattels,  the  possession  whereof  shall  remain  in  another,  the  same  shall  betaken, 
as  to  creditors  and  purchasers  of  the  persons  remaining  in  possession,  to  be  fraudulent;  and 
that  the  absolute  property  is  with  the  possession,  unless  such  reservation  or  limitation  is  de- 
clared by  will  or  deed  proved  by  witnesses  and  recorded,  it  is  held  that  a  conveyance  of  person- 
alty by  a  husband  in  trust  for  his  wife  is  not  fraudulent  because  the  wife  holds  possession, 
where  the  conveyance  is  acknowledged  and  recorded  pursuant  to  the  act.    Ibid, 

§  690.  The  law  of  Virginia  against  fraudulent  conveyances,  being  the  same  as  the  acts  of 
18th  and  27th  Elizabeth,  does  not  comprehend  absolute  bills  of  sale  among  those  where  the 
title  may  be  separated  from  the  possession,  and  yet  the  conveyance  be  a  valid  one,  if  recorded 
within  eight  months.    Hamilton  v.  Russel,  §§  714-15. 
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§691.  The  act  of  the  assembly  of  Virginia  on  fraudulent  conveyances  is  intended  to  be 
coextensive  with  the  acts  of  13th  and  27th  Elizabeth,  and  those  acts  are  merely  declaratory  of 
the  principles  of  t}ie  common  law.    Ibid. 

§  692.  An  absolute  and  unconditional  sale,  where  the  possession  does  not  accompany  and 
follow  the  deed,  is,  upon  a  sound  construction  of  the  statute  of  Elizabeth,  per  se  fraudulent  as 
to  creditors.    Ibid, 

§  693.  Where  possession  does  not  accompany  and  follow  a  deed  of  personalty,  it  is  only 
prima  facie  and  not  per  se  fraudulent ;  and  is  open  to  proof  of  an  innocent  purpose.  Warner 
v.  Norton,  S§  716-19. 

§  691.  It  was  held  in  this  case  that  a  sale  was  not  per  se  fraudulent,  where  the  agent  who 
had  been  transacting  the  business  of  the  seller  in  his  absence,  agreed  to  continue  the  business 
as  the  agent  of  the  purchasers  of  the  stock,  and  a  change  of  possession  was  made  by  a  delivery 
of  the  key  to  the  storehouse  to  the  purchasers.  It  was  further  held  that  the  lower  court  had 
not  erred  in  leaving  the  question  of  good  faith  to  the  jury.    Ibid. 

§  695.  A  mortgage  of  all  the  tools  and  machinery  in  a  factory,  and  all  which  may  be  pur- 
chased for  the  factory  by  the  mortgagor  within  four  years,  together  with  all  the  stock  manu- 
factured or  purchased  by  the  mortgagor  during  that  time,  which  mortgage  is  recorded  as 
required  by  law,  is  valid,  and  is  not  constructively  fraudulent  as  to  creditors,  though  it  provides 
that  the  mortgagor  shall  remain  in  possession  during  the  whole  four  years  and  take  the  rents 
and  profits  for  his  own  benefit,  and  may  sell  the  property  and  purchase  more,  the  latter  being 
substituted  for  that  sold  and  subject  to  the  mortgage  lien.  The  possession  of  the  property  by 
the  mortgagor,  and  the  power  to  use  it  and  dispose  of  it,  being  not  only  consistent  with  the 
deed,  but  positively  avowed  and  provided  for  by  it,  the  creditors,  being  charged  with  notice 
by  the  records,  are  not  allured  by  any  false  colors.    Mitchell  v.  Winslow,  §§  720-25. 

§  696.  A  provision  in  a  mortgage  making  the  mortgagors  the  agents  of  the  mortgagees  to 
retain  possession  of  the  property,  sell  it,  and  account  for  the  proceeds  until  the  indebtedness  is 
paid,  does  not  render  it  fraudulent  and  void,  if  carried  out  in  good  faith.  It  does  not  hinder, 
delay  and  defraud  creditors.  Such  possession  is  explained  by  the  terms  of  the  instrument ;  and 
is  not  inconsistent  with  good  faith,  within  the  meaning  of  the  statute  of  Minnesota  on  fraudu- 
lent conveyances.    Hawkins  v.  Hastings  Bank,  §  726. 

£  697.  In  Indiana  the  statute  of  Elizabeth  is  in  force,  and  there  is  also  a  statute  declaring  that 
"  no  assignment  of  goods  by  way  of  mortgage  shall  be  valid  against  any  other  person  than  the 
parties  thereto,  when  such  goods  are  not  delivered  to  the  mortgagee  or  assignee,  and  retained 
by  him,  unless  such  assignment  or  mortgage  "  shall  be  duly  recorded ;  and  "  that  the  question 
of  fraudulent  intent  in  all  cases  shall  be  deemed  a  question  of  fact."  Prior  to  the  adoption 
of  these  provisions,  an  actual  and  continued  change  of  possession  was  necessary.  Under  these 
provisions,  a  mortgage  which  simply  allows  the  mortgagor  to  retain  the  possession  and  use  of 
the  property  until  breach  of  the  condition  is,  when  duly  recorded,  prima  facie  valid.  But  it 
is  their  intention  only  to  make  registration  a  substitute  for  delivery  of  possession,  and  not  a 
protection  for  all  other  stipulations  contained  in  a  mortgage.  They  do  not  make  a  mortgage 
of  a  stock  of  goods,  containing  a  provision  authorizing  the  mortgagor  to  retain  possession  for 
the  purpose  of  selling  in  the  usual  course  of  trade,  prima  facie  valid,  nor  prevent  the  court 
from  declaring  it  fraudulent  as  a  matter  of  law.  Such  a  mortgage  was  held  to  be  constructively 
fraudulent,  in  the  case,  where  it  provided  that  the  mortgagor  might,  until  default  made  in  the 
payment  of  the  notes  secured  or  their  renewals,  sell  the  goods  as  before  and  purchase  others 
which  should  be  subject  to  the  mortgage  lien;  and  contained  no  covenant  to  account  to  the 
mortgagees,  or  any  recognition  that  the  sales  were  to  be  for  their  benefit.  Robinson  v.  Elliott, 
gg  727-32. 

§  698.  A  statute  of  Iowa  provides  that  "  no  sale  or  mortgage  of  personal  property,  where  the 
vendor  or  mortgagor  retains  actual  possession  thereof,  is  valid  against  existing  creditors  or  sub- 
sequent purchasers  without  notice,"  unless  acknowledged  and  recorded.  Under  this  statute  it 
is  held  in  that  state  that  an  unrecorded  mortgage  of  chattels,  where  the  mortgagor  retains 
possession,  is  valid  as  against  creditors  who  receive  notice  at  any  time  before  obtaining  a  lien 
by  levy  or  otherwise.  The  court  in  this  case  considered  itself  bound  to  follow  this  construction 
by  the  state  courts,  although  of  opinion  that  such  a  mortgage  was  not  valid  as  against  a  subse- 
quent creditor  who  became  such  without  notice  of  the  mortgage.    Crooks  v.  Stuart,  §§  733-35. 

§  699.  That  a  mortgage  of  a  stock  of  goods,  where  the  mortgagor  is  permitted  to  remain  in 
possession  and  dispose  of  them  in  the  ordinary  course  of  business,  is  fraudulent  and  void  as 
against  a  creditor  of  the  mortgagor  who  becomes  such  without  notice  of  the  mortgage,  whether 
this  power  is  expressly  given  in  the  mortgage  or  otherwise,  is  a  doctrine  of  general  jurispru- 
dence, and  is  applied  by  the  federal  courts  without  regard  to  the  decisions  of  state  courts  upon 
state  statutes.    Ibid. 

§  700.  An  insolvent  debtor  made  a  mortgage  of  his  entire  estate  to  a  creditor  who  knew  of 
his  insolvency.    The  mortgagee,  for  the  purpose  of  giving  the  mortgagor  a  fictitious  credit, 
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actively  concealed  the  mortgage  and  withheld  it  from  record,  and  while  bo  cloing  represented 
the  mortgagor  as  having  a  large  estate  and  unlimited  credit.  By  these  means  others  were 
induced  to  give  the  mortgagor  credit.  The  latter  having  failed  and  become  unable  to  pay  the 
debts  so  contracted,  it  was  held  that  the  mortgage  was  fraudulent'  and  void  at  common  law, 
whether  the  motive  of  the  mortgagee  had  been  a  gain  to  himself  or  an  advantage  to  his  mort- 
gagor. Blennerhassett  v.  Sherman,  §§  736-37. 
[Notes.—  See  §§  738-795.] 

HOWARD  AND  WENDUNGER  v.  PRINCE. 
(District  Court  for  Virginia:  1  Hughes,  239-245.) 

Statement  of  Facts. —  In  this  case  there  was  a  sale  of  personal  property  by 
G.  S.  Prince  to  his  father,  J.  D.  Prince,  the  bill  of  sale  being  forwarded  to  the 
father  in  New  York,  and  the  property  remaining  in  the  possession  of  the  son 
in  Kichmond.  The  bill  of  sale  was  not  recorded  in  Virginia.  The  bill  of  sale 
was  executed  on  the  19th  July,  1873,  and  in  December  G.  S.  Prince  was  ad- 
judged bankrupt.  This  bill  is  filed  by  his  assignees  in  bankruptcy  to  set  aside 
the  bill  of  sale  as  fraudulent. 

Opinion  by  Hughes,  J. 

The  case  presents  itself  as  one  of  a  sale  of  personalty,  where  the  vendor  re- 
mains in  possession  of  the  goods  sold.  The  old  common  law  rule  was,  that  in 
such  a  case  the  continued  possession  of  the  goods  by  the  vendor  was,  per  se, 
fraudulent,  and  rendered  the  sale  void.  It  was  decided  in  Twyne's  case, 
which  was  rendered  upon  the  statute  of  13th  Elizabeth,  chapter  5,  declaratory 
of  the  common  law*  that  though  the  sale  in  that  case  were  upon  valid  consid- 
eration, yet  the  continued  possession  of  the  vendor  invalidated  the  sale ;  the 
secrecy  and  non-delivery  which  was  proved  raising  a  presumption  that  the 
whole  transaction  was  collusive,  creating  a  trust  for  the  benefit  of  the  vendor. 
In  Edwards  v.  Harben,  2  Term,  587,  it  was  held  that  such  possession  was  not 
merely  evidence  of  fraud,  but  was  itself,  in  point  of  law,  fraudulent.  These 
cases  controlled  the  decisions  of  the  English  courts  for  a  long  period  of  time, 
and  produced  for  many  years  like  decisions  by  the  courts  of  many  of  the 
states  in  this  country,  Virginia  included,  and  by  the  courts  of  the  United 
States. 

But  in  England,  the  doctrine  of  fraud,  per  se>  has  been  discarded,  and  the 
milder  rule  has  for  some  time  obtained,  that  continued  possession  after  sale  of 
personalty  by  the  vendor  creates  only  a  presumption  of  fraud,  and  that  the 
fact  of  fraud  is  not,  in  suits  at  law,  to  be  determined  by  the  court,  but  must 
be  left  to  the  jury ;  and  it  is  further  held  in  England,  that  if  the  personal 
chattels  savor  of  the  realty,  as,  for  instance,  engines,  utensils  and  machinery 
belonging  to  a  manufacturing  establishment,  no  presumption  of  fraud  will 
arise  from  the  want  of  delivery.     2  Kent,  516,  and  cases  there  cited. 

§  701.  The  possession  by  vendor  of  personal  property  after  a  bill  of  sale  is 
not  per  se  fraudulent  under  Virginia  law. 

If  the  transaction  under  consideration  between  George  S.  Prince  and  John 
D.  Prince  is  fraudulent,  it  is  so  under  the  law  of  Virginia,  as  construed  by 
the  courts  of  Virginia;  that  law  being  now  section  first  of  chapter  114  of  the 
Code  of  1873.  Counsel  for  complainants  contend  that  this  court  must  decidp 
this  case  by  the  precedents  which  they  cite  from  the  supreme  court,  and  other 
courts  of  the  United  States.  In  one  sense,  that  should  and  must  be  done. 
But  in  no  case  in  which  a  court  of  the  United  States  has  had  to  pass  upon  the 
doctrine  to  which  I  have  alluded  (other  than  cases  in  which  the  personalty 
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concerned  was  a  ship  at  sea,  or  other  thing  exclusively  within  the  admiralty 
jurisdiction),  has  it  decided  against  the  law  and  ruling  of  the  courts  of  the 
state  in  which  the  property  was  assigned.  The  leading  federal  decisions  (es- 
pecially the  noted  case  of  Hamilton  v.  Russell,  1  Cranch,  309)  were  rendered 
upon  cases  arising  in  the  district  court  of  Columbia,  where  the  federal  courts 
were  at  liberty  to  lay  down  the  law  irrespective  of  the  laws  of  the  states. 

§  702.  A  case  in  which  the  law  of  the  state  controls  the  decision  of  a  federal 
court. 

In  the  case  now  before  me,  I  should  go  counter  to  the  uniform  practice  of 
the  courts  of  the  United  States  if  I  should  be  governed  by  any  other  law  in 
my  decision  than  the  statute  of  Virginia,  just  referred  to,  and  should  construe 
it  by  any  other  precedents  than  those  of  our  own  court  of  appeals.  I  have 
said  that  the  rule  of  Edwards  v.  Harben,  2  Term,  587,  did  substantially  ob- 
tain for  a  long  time  in  Virginia;  see  2  Hen.  &  M.,  289,  302;  2  Mun.,  341;  3 
Mun.,  1,  7;  5  Mun.,  28;  Gilmer,  15;  5  Ran.,  211,  599  and  2  Rob.,  280.  But 
at  last  our  court  of  appeals  found  it  necessary  to  recede  from  a  rule  which 
common  experience  had  taught  to  be  unjust  and  untenable.  The  cases  of 
honest  assignments  where  the  vendor  retained  possession  were  too  numerous 
and  too  frequent  to  allow  of  a  further  adherence  to  the  old  arbitrary  rule  of 
fraud  per  se.  Accordingly  in  the  case  of  Davis  v.  Turner,  4  Grat.,  423,  cited 
with  distinguished  consideration  throughout  the  United  States  and  in  England, 
most  of  the  judges  who  had  held  to  the  rule,  themselves  receded  from  it,  and 
the  court  adopted  the  conclusion,  expressed  as  follows  by  President  Cabell: 
"It  seems  now  conceded  on  all  hands  that  the  continued  possession  of  the 
vendor,  after  an  absolute  sale,  is  open  to  explanation  in  some  form  or  shape, 
and  we  are  not  so  restrained  from  authority  as  to  prevent  our  allowing  an  ex- 
planation that  shows  such  possession  and  the  whole  transaction  to  have  been 
fair  and  honest,  and  especially  where  such  possession  has  been  held  under  a  bail- 
ment for  a  valuable  consideration  in  good  faith  made  from  the  vendee  to  the 
vendor.  ...  It  would  be  carrying  a  distrustof  juries  too  far  to  suppose  them 
incapable,  with  the  aid  of  a  wholesome  prima  facie  presumption, to  administer 
justice  on  this  subject,  in  the  true  spirit  of  the  statute,  and  it  is  better  to  confine 
the  interposition  of  the  court  to  guiding,  instead  of  driving,  them  by  instructions, 
and  to  the  power  of  granting  new  trials  in  case  of  plain  deviation."  I  need 
not  repeat  that  this  case  of  Davis  v.  Turner  has  become  a  leading  case  on  the 
subject  on  this  continent.  As  declaring  the  law  of  Virginia,  it  is  binding 
npon  this  court. 

The  question  before  us  now  is,  whether  the  transaction  that  has  been  de- 
scribed, which  took  place  between  George  and  John  D.  Prince,  in  June  and 
July,  1873,  was  fraudulent  under  section  first,  chapter  114,  relating  to  fraudu- 
lent acts,  of  the  code  of  Virginia.  A  full  and  free  power  to  dispose  of  chat- 
tels is  an  essential  and  inherent  incident  of  ownership ;  and  the  vendee  has 
the  same  right  to  leave  them  in  the  possession  of  the  vendor  that  he  would 
have  to  take  them  into  his  own  custody,  or  place  them  in  the  possession  of  a 
third  person;  unless  such  act  necessarily  and  inevitably  tends  to  deceive  and 
defraud  creditors.  4  Hill,  271.  The  frequent  necessity  of  intrusting  personal 
estate  to  others  than  the  actual  owner,  forbids  an  arbitrary  enforcement  of 
the  rule  that  possession  shall  alwavs  be  deemed  conclusive  evidence  of  title. 
2.  K  H.,  13. 

It  being  a  case  in  chancery,  I  am  to  exercise  the  functions  of  a  jury ;  and  in 
doing  so,  I  am  required  to  presume  that  the  transaction  was  fraudulent,  because 

470 


CONTINUED  POSSESSION  BY  VENDOR  OR  MORTGAGOR.  g  702. 

of  the  fact  that  George  S.  Prince  retained  possession  of  the  fixtures  assigned 
by  the  bill  of  sale ;  but  lam  also  allowed  to  take  the  other  facts  presented  in  the 
evidence  into  consideration,  as  explaining  away  or  not  this  legal  presumption. 

If  the  bill  of  sale  under  consideration  had  been  made  for  the  purpose  of  secur- 
ing to  John  D.  Prince  the  payment  of  a  debt  which  George  S.  Prince  owed  him 
before  the  time  of  the  assignment,  the  case  would  have  been  the  invidious  one 
of  preferring  one  creditor  over  others ;  and  the  presumption  arising  from  con- 
tinued possession  would  have  been  exceedingly  strong,  if  not  insurmountable ; 
for  it  would  have  been  a  case  of  preference  and  partiality.  But  the  fact  here 
was,  that  the  father  advanced  money  to  the  son  for  the  purpose  of  being 
used,  and  which  was  used,  for  the  benefit  of  other  creditors.  The  money  paid 
by  the  father  was  faithfully  appropriated  to  the  claims  of  other  creditors;  and 
the  assignment  was  made,  not  to  the  prejudice  of  other  creditors,  but  to  their 
advantage.  This  is  a  circumstance  in  the  case  which  I  find  myself  unable  to 
consent  to  disregard. 

Again  if  the  property  asssigned  had  been  public  or  corporate  bonds,  or  bills 
payable,  or  tobacco,  or  any  movable  thing  which  could  have  been  physically 
delivered  with  convenience,  then  if  it  had  not  been  delivered,  but  the  use  and  x 
possession  of  it  retained  by  George  S.  Prince,  the  presumption  of  fraud  would 
have  been  very  strong.  But  the  property  assigned  was  not  of  this  movable 
and  transferable  sort.  It  was  fixtures,  a  personalty  which  savored  of  realty ; 
a  sort  of  property  which  John  D.  Prince  would  have  had  no  use  for  in  Brook- 
lyn, N.  Y.,  a  sort  of  property  which  as  often  as  not,  in  Richmond,  does  not 
belong  to  the  manufacturer  of  tobacco,  but  belongs  to  his  landlord  or  other 
owners;  a  sort  of  property  the  mere  possession  and  use  of  which  in  the  busi- 
ness of  tobacco  manufacturing,  are  not  in  fact  presumptive  of  the  manufac- 
turer's ownership.  It  is  a  sort  of  property  the  real  ownership  of  which  is  not, 
in  fact,  and  as  of  course,  presumed  from  the  mere  use  of  it  by  the  manufac- 
turer, nor  made  the  basis  of  credit,  any  more  than  is  the  ownership  of  the 
building.  It  is  a  sort  of  property  the  ownership  of  which  would  be  especially 
inquired  of  by  a  prudent  creditor  before  giving  credit.  The  Virginia  court  of 
appeals  having  adopted  the  present  English  rule  on  the  legal  question  under 
discussion,  I  will  presume  that  it  has  adopted  also  the  English  precedents.  See 
Ry.  &  M.,  312 ;  8  Taunt.,  838 ;  5  Esp.,  22 ;  3  B.  &  C,  368 ;  and  3  B.  &  Ad.,  498. 

The  case  under  consideration  is  emphatically  one  in  which  the  rule  caveat 
creditor  applies.  The  creditor  of  a  tobacco  manufacturer  in  Eichmond  does 
not  in  fact  presume  that  either  a  factory  building  or  the  fixtures  in  it  is  the 
property  of  the  manufacturer.  He  does  look  and  he  should  look  to  the  owner- 
ship of  each  before  giving  credit  upon  either.  In  the  case  of  fixtures,  if  there 
is  no  actual  fraud  by  misrepresentation  and  false  pretense,  fraud  ought  not  even 
to  be  presumed  from  the  mere  fact  that  a  vendor  has  use  and  possession  of  such 
ponderous  personalty  as  tobacco  fixtures,  which  he  has  sold. 

The  evidence  of  Mr.  Burton  in  this  case  is  that  in  nine-tenths  of  the  tobacco 
factories  of  Richmond,  the  fixtures  are  in  other  ownership  than  that  of  the 
manufacturers,  or  are  under  mortgage.  The  presumption  of  fraud  created  by 
law  in  this  case  is,  therefore,  I  conceive,  negatived  by  the  nature  of  this  prop- 
erty as  well  as  by  the  proved  facts  of  the  transaction.  The  fixtures  were 
bought  by  contract ;  they  were  paid  for  in  money ;  the  purchase-money  was 
used  bona  fide  by  the  vendor  in  payment  of  his  creditors;  the  continued  pos- 
session was  of  property  that  would  have  been  useless  if  removed  merely  to 
effect  a  change  of  possession ;  it  was  used  after  the  sale,  for  the  benefit  of  the 
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business  and  of  the  creditors ;  and  the  property  was  of  such  a  character  as  not 
by  the  custom  of  Kichraond  to  create  the  impressiop  6f  ownership  in  the  per- 
son using  it,  or  to  give  a  credit  to  that  person. 

I  am,  therefore,  of  the  opinion  that  the  bill  of  sale  in  this  case  ought  not  to 
be  set  aside;  and  that  the  bill  of  the  complainants  ought  to  be  dismissed.  I 
will  make  an  order  to  that  effect,  and  give  leave  to  the  complainants  within 
ten  days  of  its  date  to  appeal  from  the  order  upon  filing  a  bond  for  costs,  and 
a  copy  of  this  record  and  this  decision  with  the  clerk  of  the  circuit  court. 

MEEKER  v.  WILSON. 
(Circuit  Court  for  Massachusetts:  1  Gallison,  419-429.    1813.) 

Statement  of  Facts. —  Trover  against  a  deputy  sheriff  for  converting  a  lot 
of  sugar  claimed  by  the  plaintiff.  Shoemaker  and  Travers  being  in  failing  cir- 
cumstances, made  an  assignment  to  plaintiffs  for  the  benefit  of  their  creditors 
of  all  their  estate,  including  the  property  in  question,  which  was  to  arrive  from 
Gruadaloupe  on  the  brig  Deborah.  The  sugars  upon  their  arrival  were  taken 
into  possession  by  the  collector  for  the  payment  of  duties.  While  in  his  pos- 
session an  attachment  was  levied  on  them  at  the  suit  of  Port  and  Russell,  cred- 
itors of  Shoemaker  and  Travers.  Other  creditors,  Howland  and  Allen  and 
Thomas  Allen,  also  attached  the  goods.  The  duties  were  paid  by  a  sale  of 
part  of  the  goods,  and  defendant  sold  the  remainder  to  satisfy  the  execution 
of  Port  and  Russell,  and  in  his  return  did  not  state  that  he  had  kept  the  prop- 
erty four  days  iir  accordance  with  the  Massachusetts  law.  This  suit  was 
brought  on  the  18th  of  October,  1808,  more  than  a  year  after  the  sale  by  de- 
fendant, and  there  was  no  proof  that  up  to  that  time  he  had  any  notice  of  the 
assignment  or  claim  of  plaintiff,  or  that  they  had  made  any  effort  to  obtain 
possession  of  the  property.  There  was  judgement  for  defendant  and  a  motion 
for  a  new  trial  on  the  ground  of  misdirection  of  the  jury,  and  also  of  newly 
discovered  evidence. 

§  703.  Sals  of  chattels;  failure  to  deliver  possession. 

Opinion  by  Story,  J. 

By  the  common  law  a  grant  or  assignment  of  goods  and  chattels  is  valid 
between  the  parties  without  actual  delivery  thereof,  and  the  property  passes 
immediately  upon  the  execution  of  the  deed.  But  as  to  creditors  the  title  is 
not  considered  as  perfect  unless  possession  accompanies  and  follows  the 
deed.  The  want  of  possession  is  considered  in  some  of  the  authorities  as  an 
evidence  or  badge  of  fraud  to  be  submitted  to  the  jury,  but  the  more  modern 
authorities  hold  it  as  constituting  in  itself,  in  point  of  law,  an  actual  fraud, 
which  renders  the  transaction,  as  to  creditors,  void.  3  Co.,  80;  2  T.  E.,  587;  1 
Cranch,  309.  It  is  true  that  the  cases  in  which  these  decisions  have  been 
made  turned  upon  the  construction  of  the  statute  of  frauds  of  13  Eliz.,  ch.  5, 
but  that  statute  is  now  fully  settled  to  be  only  an  affirmance  of  the  common 
law.     Cowp.,  434;  1  Cranch,  309  (§§  714-15,  infra). 

§  704.  rule  when  chattels  granted  are  abroad  when  the  conveyance  is  made. 

An  exception  to  the  rule  is,  where  the  possession  of  the  grantor  is  consistent 
with  the  deed  or  where  the  property  conveyed  is,  at  the  time  of  the  convey- 
ance, abroad  and  incapable  of  delivery.  In  the  latter  case  the  title  is  com- 
plete, provided  the  grantee  takes  possession  within  a  reasonable  time  after  the 
property  comes  within  his  reach.     If  he  does  not,  the  same  inference  of  legal 
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fraud  arises  as  if  the  property  had  been  originally  capable  of  immediate  de- 
livery, and  the  possession  had  remained  unchanged. 

These  principles  of  the  common  law  are  undoubtedly  founded  upon  the  con- 
sideration that  possession  of  personal  chattels  constitutes  the  ordinary  in- 
dicium of  ownership,  and  that  the  greatest  public  mischiefs  Would  arise  if 
secret  and  unavowed  transfers  might  overreach  the  attachments  of  creditors. 
It  would  enable  debtors  to  hold  out  false  colors  and  protect  covinous  contracts 
from  the  animadversion  of  the  law.  The  mischief  would  be  still  greater  as  to 
sheriffs  and  other  public  officers  who  ate  bound  to  take  the  property  of  debt- 
ors in  execution.  They  must  act  at  their  peril  (Dalton,  146 ;  Gilb.  on  Exe- 
cutions, 21),  and  where  the  debtor  is  in  the  open  and  visible  possession  of 
property,  exercising  acts  of  ownership,  they  are  compellable  to  seize  it  on  the 
proper  judicial  process;  and  great  indeed  would  be  the  hardship  if  their  pro- 
ceedings could  be  overhauled  in  an  action  of  tort,  where  the  utmost  diligence 
and  care  could  not  protect  them  from  deception.  Upon  principle,  independent 
of  all  authority,  it  would  seem  that  substantial  justice  would  require  that  a 
party  who  has  a  secret  transfer  of  property  left  in  the  possession  of  the  original 
owner,  should  be  held  to  waive  his  rights  in  favor  of  creditors  and  public  offi- 
cers, even  if  the  case  were  not  held  infected  with  fraud.  "  Vigilantibus  non 
dormientibus  leges  stibserviunt" 

§  705.  Property  in  the  hands  of  a  party  ha/oing  a  lien  on  it  is  not  attachable, 
but  if  the  lien  be  waived  the  objection  cannot  be  made  by  the  general  owner. 

Upon  these  principles,  independent  of  the  special  objections  which  I  shall 
notice  hereafter,  how  stands  the  present  case?  The  assignment  was  made  on 
the  6th  of  December;  the  cargo  arrived  soon  after  at  New  Bedford;  and  an 
almost  irresistible  presumption  arises  of  early  notice  thereof  to  the  assignees. 
The  property  was  documented  as  belonging  to  Shoemaker  and  Travers,  was 
taken  into  the  custody  of  the  United  States  as  such,  was  attached  in  the  same 
character  by  Howland  and  Allen,  and  also  for  Messrs.  Port  andEusseli,  by  the 
the  defendant,  on  the  17th  of  January  following,  and  again  by  the  United 
States  in  the  July  following;  and  although  it  remained  unsold  until  September, 
the  assignees  never  made  any  claim  thereto  nor  asserted  their  possession ;  nay, 
further,  no  notice  ever  appears  of  their  claim  until  October,  1808.  Under  such 
circumstances,  it  seems  impossible  to  maintain  the  present  suit,  unless  the 
grossest  laches  entitle  a  party  to  the  favor  of  the  law.  The  case  of  Bamford 
v.  Baren,  2  T.  R,  594,  note  (a),  would  alone  be  decisive.  But  it  is  argued  that 
the  property,  being  in  the  custody  of  the  United  States,  was  not  legally  attach- 
able by  the  defendant  and  that,  therefore,  he  stands  in  the  character  of  a  mere 
trespasser  ab  initio;  and  I  have  no  doubt  that  in  point  of  law,  property  in  the 
hands  of  a  person  having  a  lien  thereon  cannot  be  taken  from  him  under  an 
attachment  against  the  general  owner  (vide  Whitaker  on  Liens,  142;  Vin. 
Abr.,  tit.  Pawn.  A.,  3).  He  has  a  right  to  retain  it,  until  discharged  of  the 
oi\u8\  and  if  it  be  wrongfully  taken  away,  he  may  maintain  an  action  against 
the  seizing  officer  for  the  tort.  But  he  may  waive  his  right,  and  if  he  does,  it 
is  no  objection  in  the  mouth  of  the  debtor  himself.  As  to  his  assignees,  if 
their  title  be  consummate  before  the  seizure,  the  officer  is  not  the  less  liable 
on  account  of  the  lien ;  and  if  their  title  be  defective,  it  cannot  be  made  better 
by  an  independent  title  in  a  third  person,  with  whom  they  have  no  relation. 
The  objection  rests  on  the  supposition  that  the  plaintiffs  had  a  legal  title  to 
the  property;  for  if  they  have  not,  it  is  immaterial  to  them  what  has  been 
done  with  it;  but  on  the  general  principle,  which  I  have  stated,  we  are  of 
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opinion  that  the  title  of  the  plaintiffs,  under  the  assignment,  was  void  as 
against  creditors. 

§  706.     The  regularity  of  a  sale  cannot  be  contested  by  a  stranger.- 

A  similar  answer  may  be  given  to  the  argument,  that  the  officer  has  not,  on 
the  face  of  his  return,  disclosed  matter  sufficient  to  show  that  the  property 
was  sold  under  the  levy  in  a  legal  manner.  If  the  assignees  had  no  title  to 
the  property,  they  cannot  be  injured  by  this  irregularity;  and  the  wrong,  if 
any,  was  done  to  Shoemaker  and  Travers ;  and  as  to  the  objection  founded  on 
the  suit  of  the  United  States,  it  is  sufficient  that  no  right  under  that  suit  is  now 
in  controversy. 

On  the  whole,  we  are  satisfied  that  the  direction  of  the  court  at  the  trial  was 
correct.  The  assignees,  having  omitted  to  take  possession  of  the  property 
within  a  reasonable  time  after  it  came  within  their  reach,  must  be  considered 
as  voluntarily  leaving  it  in  the  possession  of  the  assignors,  and  as,  therefore, 
possession  did  not  accompany  or  follow  the  deed,  the  conveyance,  as  to  this 
property,  was  in  point  of  law  void  against  creditors.  The  laches  of  the  as- 
signees amounted  to  a  legal  abandonment  of  all  right  to  the  property  under 
the  conveyance. 

But  an  application  has  been  made  to  our  discretion  to  grant  a  new  trial,  be- 
cause the  party  has  not  had  the  benefit  of  the  whole  evidence  of  his  case, 
through  the  inadvertence  of  counsel.  I  do  not  know  that  the  inadvertence  of 
counsel  in  the  management  of  a  cause  has  ever  been  considered  as  a  substan- 
tive ground  for  granting  a  new  trial,  and  it  would  certainly  be  a  dangerous 
practice  to  introduce  at  this  time.  There  are,  however,  peculiar  circumstances 
connected  with  this  case,  which,  if  the  new  evidence  proposed  could  be  avail- 
able in  point  of  law,  might  induce  the  court  to  accede  to  the  application. 

§  707.  Notice  of  an  assignment  to  a  judgment  creditor  cannot  be  held  as  notice 
to  the  sheriff  or  affect  his  right  to  seize  the  property  assigned. 

The  new  evidence  proposed,  as  it  was  admitted  in  the  argument,  would  go  no 
further  than  to  show  that  Messrs.  Port  and  Russell,  before  their  attachment  was 
made,  had  notice  of  the  assignment.  But  it  is  not  now  pretended  that  the  de- 
fendant ever  had  any  such  notice.  I  am  at  a  loss  to  perceive  how  notice  to 
Messrs.  Port  and  Russell  can  vary  the  legal  rights  of  the  sheriff.  No  authority 
has  been  produced  to  show,  that  where  a  sheriff  seizes  goods  in  execution, 
which  are  in  the  possession  of  the  judgment  debtor,  and  used  by  him  as  his 
own,  the  acts  of  the  sheriff  become  tortious  by  mere  knowledge  in  the  judg- 
ment creditor,  that  the  same  goods  had  been  previously  transferred  to  a  third 
person.  No  such  authority  can  be  presumed  to  exist.  The  sheriff  is  bound 
to  act  in  conformity  with  the  commands  of  his  writ,  and  to  seize  the  property 
of  the  judgment  debtor.  If  he  seizes  it,  he  is  bound  to  proceed  in  the  execu- 
tion. If  the  property  turn  out  to  be  the  debtor's,  the  sheriff  is  at  all  events 
protected,  whatever  notice  he  or  the  judgment  creditor  may  have,  as  to  the 
rights  of  third  persons.  If  the  property  turn  out  not  to  be  the  debtor's  the 
seizure  is  unlawful,  and  the  sheriff  is  liable  to  an  action,  whether  he  has  or  has 
not  any  notice  of  the  claim  of  the  real  owner.  He  acts,  as  I  have  before  stated, 
at  his  peril.  Notice  of  the  claim  of  the  assignees  could  not,  as  such,  vary 
the  legal  rights  of  the  sheriff.  It  could  only  be  material,  as  one  ingredient 
in  the  case,  to  unite  with  others  in  showing  that  possession  or  its  equivalent  was 
sought  and  obtained  within  a  reasonable  time  after  the  property  came  within 
their  grasp. 

In  the  present  case,  the  original  attachment  by  the  defendant  is  conceded  on 
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all  sides  to  have  been  in  subjection  to  the  rights  of  the  United  States ;  and  as 
no  actual  custody  was  taken,  it  was  merely  nominal  as  to  third  persons. 
The  first  effective  seizure  was  upon  the  execution ;  and  at  that  time,  all  other 
prior  claims  of  the  United  States  by  lien  being  extinguished,  the  property  was 
in  effect  in  the  possession  of  the  judgment  debtors;  no  adverse  claim  having 
been  made  or  possession  taken.  The  general  property  draws  after  it  the  pos- 
session, unless  in  special  cases.  If  at  this  time  the  officer  had  had  actual  notice 
of  the  plaintiff's  claim,  as  their  laches,  would  in  favor  of  a  creditor,  have  avoided 
their  title,  I  have  no  doubt  that  he  would  have  been  bound  to  have  seized  the 
property  in  execution ;  and  if  so,  certainly  notice  to  Messrs.  Port  and  Russell 
could  not  make  the  case  stronger. 

It  is  not  necessary,  however,  to  assume  this  strong  ground.  It  is  very  clear, 
that  the  sheriff  cannot  be  prejudiced  by  any  knowledge  of  the  judgment  cred- 
itor. The  legality  of  his  acts  depends  exclusively  upon  the  ownership  of  the 
property  and  the  requisitions  of  his  precept.  Suppose  there  had  been  an 
agreement  between  the  creditor  and  debtor  not  to  take  any  property  on  the 
execution,  would  it  be  contended  that  a  sheriff,  to  whom  such  agreement  was 
unknown,  would  be  a  trespasser  for  obeying  the  injunctions  of  his  precept? 

I  am  yet  to  learn,  however,  in  what  manner  the  knowledge  of  Messrs.  Port 
and  Russell  could  affect  the  legality  of  the  levy  under  the  execution.  Notwith- 
standing that  knowledge,  they  had  a  right  to  contest,  if  they  chose,  the  validity 
of  the  assignment.  It  has  not  as  yet  been  established,  to  my  knowledge,  that 
the  mere  notice  of  a  defective  conveyance  of  property  precludes  the  party 
having  notice  from  availing  himself  at  law  of  any  right  to  attach  that  property ; 
much  less  can  it  be  admitted,  that  notice  of  a  conveyance  of  personal  chattels 
unaccompanied  with  possession,  which  the  law  has  pronounced  a  fraud,  can 
estop  the  party  from  his  right,  as  a  creditor,  to  defeat  that  fraud.  And  if  the 
law  were  otherwise,  it  is  clear  that  such  notice  cannot  render  a  sheriff  respon- 
sible in  damages  for  conduct  which  otherwise  would  stand  completely  justified. 
And  for  myself,  I  am  prepared  to  go  further,  and  to  hold,  that  if  Messrs.  Port 
and  Russell  not  only  had  notice  of  the  assignment,  but  had  actually  approved 
the  same,  and  come  in  under  it  (as  was  at  first  intimated  to  be  the  real  fact, 
but  is  now  abandoned),  the  present  action  could  not  be  maintained.  A  remedy 
at  law  or  in  equity  might  perhaps  lie  against  Messrs.  Port  and  Russell,  to  recover 
the  proceeds  of  the  execution  after  they  had  passed  into  their  hands ;  but  the 
sheriff  himself  would  be  protected,  if  the  property,  in  point  of  law,  was  still  to 
be  considered  as  the  property  of  the  judgment  debtors.  No  question  has  been 
made  as  to  the  effect  of  such  an  assignment,  to  convey  the  property  of  the  debtor, 
lying  in  this  state,  so  that  it  may  not  be  subject  to  the  attachment  of  creditors 
here.  It  will  be  time  enough  to  consider  that  question  when  it  shall  arise. 
Vid^  on  this  point,  Le  Chevalier  v.  Lynch,  Doug.,  170;  Hatch  v.  Smith,  5 
Mass.  R.,  42;  Widgery  et  al.  v.  Haskell,  5  Mass.  R.,  144;  Harrison  v.  Sterry, 
5  Cranch,  289;  Hunter  v.  Potts,  4  T.  R.,  182;  Rex  v.  Braddock,  3  Price,  6; 
West  on  Extents,  334;  Pickstork  v.  Lyster,  3  M.  &  S.,  371. 

On  the  whole,  I  am  satisfied  that  substantial  justice,  as  between  these  parties, 
has  been  done;  and  I  am  against  granting  a  new  trial.  As  the  district  judge 
concurs  in  this  opinion,  the  motion  for  a  new  trial  'is  overruled.  Vide  Lad- 
broke  v.  Crickett,  2  T.  R.,  649. 
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BANK  OF  THE  UNITED  STATES  v.  LEE. 

(13  Peters,  107-122.    1839.) 

# 

Appeal  from  the  Circuit  Court  for  the  County  of  Washington,  District  of 
Columbia. 

Opinion  by  Me.  Justice  Catbon. 

Statement  of  Facts. — The  bill  alleges,  as  a  principal  ground  of  relief,  fraud 
in  fact,  in  the  inception  of  the  conveyance  sought  to  be  set  aside ;  this  being 
denied  by  the  answers,  it  is  incumbent  that  fraud  in  fact  should  be  proved  by 
the  complainants,  and  which,  they  insist,  is  established  by  the  proofs.  As  the 
pleadings  and  exhibits  furnish  almost  the  entire  evidence,  it  becomes  mate- 
rial to  set  them  out  to  a  considerable  extent.  And  in  extracting  the  facts, 
from  which  it  is  supposed  we  are  authorized  to  infer  fraud,  it  must  be  done 
with  reference  to  the  bearing  of  the  local  and  peculiar  laws  of  Virginia  on 
the  transaction. 

It  appears  that,  in  1817,  Eichard  Bland  Lee,  the  husband  of  Elizabeth  Lee, 
the  respondent,  borrowed  from  the  Bank  of  the  United  States,  at  their  office 
of  discount  at  Washington,  $6,000,  on  his  note  at  sixty  days  (renewable  at  the 
pleasure  of  the  bank),  and  indorsed  by  Ed.  J.  Lee  and  Walter  Jones;  and  fur- 
ther to  secure  the  repayment  of  the  money,  executed  a  deed  of  trust  for  eleven 
slaves,  and  sundry  household  goods,  valued  at  $7,200,  to  Eichard  Smith,  the 
cashier  of  office  of  discount,  with  power  to  the  trustee  to  sell  in  default  <rf 
payment,  after  giving  thirty  days'  notice.  The  deed  also  pledged  some  out- 
standing claims,  not  necessary  to  be  noticed,  as  they  proved  to  be  of  no  mate- 
rial value.  The  debt  not  having  been  paid,  after  long  indulgence,  suit  was 
brought,  and  a  recovery  had,  against  Eichard  Bland  Lee,  and  Walter  Jones, 
one  of  the  indorsers;  but  no  part  of  the  judgment  has  been  satisfied. 

In  1834,  the  president,  directors,  and  company  of  the  bank  filed  their  bill 
against  Edmund  J.  Lee,  Elizabeth  Lee,  and  Eichard  Smith,  the  trustee;  alleg- 
ing that  Eichard  Bland  Lee  died  in  1827,  intestate;  that  no  one  had  adminis- 
tered on  his  estate,  and  that  Elizabeth  Lee  had  converted  the  slaves  and 
household  goods  to  her  own  use  after  the  death  of  her  husband;  that  she  was 
executrix  in  her  own  wrong,  and  bound  to  pay  the  debt;  but  refused  to  do  so, 
asserting  the  property  pledged  to  pay  the  bank  debt  by  her  late  husband,  had 
been  conveyed  by  him  as  early  as  1809,  to  Ed.  J.  Lee,  William  Maffit,  and 
Eichard  Coleman,  in  trust  for  the  sole  and  separate  use  of  the  said  Elizabeth ; 
that  she  had  exhibited  the  deed  to  the  complainants,  but  which  they  aver  was 
voluntary,  fraudulent  and  void,  as  against  them,  because  they  were  purchasers 
for  a  valuable  consideration,  without  notice  of  such  deed,  as  also  creditors  of 
Eichard  Bland  Lee,  the  grantor.  That  the  considerations  set  forth  in  the  deed 
are  not  truly  stated;  but,  if  truly  stated,  they  are  wholly  insufficient  to  give 
validity  to  the  same.  That  Eichard  Bland  Lee,  at  the  date  of  the  deed  in 
1809,  was  largely  indebted,  and  incompetent  in  law  to  make  such  deed  for  the 
benefit  of  his  wife  and  family. 

That  if  the  deed  was  duly  executed,  and  upon  legal  and  adequate  considera- 
tions when  made,  yet  the  same  was  executed  in  the  commonwealth  of  Vir- 
ginia; that  the  trustees  had  never  acted  under  it,  or  taken  possession  of  the 
property  embraced  in  it;  but  had  suffered  Eichard  Bland  Lee,  the  grantor,  at 
all  times,  and  without  interruption  from  the  date  of  the  deed  to  the  time  of 
his  death,  to  retain  possession  of  the  property,  and  to  use,  enjoy  and  dispose 
of  the  same,  and  hold  himself  out  to  the  world  as  the  true  and  absolute  owner; 

476 


CONTINUED  POSSESSION  BY  VENDOR  OR  MORTGAGOR.  §  707. 

and  especially,  that  the  trustees  had  permitted  the  grantor  to  bring  the  slaves 
and  furniture  from  Virginia  to  the  District  of  Columbia  and  county  of  Wash- 
ington, about  the  year  1814,  and  thefe  to  continue  his  use  and  enjoyment  of 
the  same,  as  if  he  were  the  absolute,  entire  and  unqualified  owner  thereof. 

That  the  deed  was  never  recorded  in  the  county  of  Washington,  nor  notice 
given  to  the  public,  or  the  complainants,  of  its  existence  during  the  lifetime  of 
Richard  Bland  Lee,  nor  for  some  years  after  his  death;  but  he  was  permitted 
to  obtain  credit  and  contract  debts  upon  the  faith  of  his  being  the  sole  and 
absolute  owner  of  the  slaves  and  goods  described  in  the  deed ;  and  permitted 
to  sell  and  dispose  of  parts  of  the  same,  without  any  assertion  of  right  or  title 
on  the  part  of  the  trustees  of  said  Elizabeth;  and  that  Ed.  J.  Lee,  the  only 
surviving  trustee,  and  the  said  Elizabeth,  knew  that  the  complainants  had 
made  the  loan  of  the  $6,000  to  Eichard  Bland  Lee,  in  the  full  faith  that  he 
was  the  real  and  unqualified  owner  of  the  property;  and  knew  he  had  made 
and  executed  the  deed  of  trust  to  Eichard  Smith,  to'  secure  the  repayment  of 
the  money,  yet  they  did  not  communicate  to  the  complainants  the  existence 
of  the  deed  made  for  the  benefit  of  the  said  Elizabeth,  during  the  lifetime  of 
Eichard  Bland  Lee,  nor  until  several  years  after  his  death;  nor  did  said  Ed.  J. 
Lee,  or  Elizabeth,  intimate  in  any  manner,  or  give  the  complainants,  or  their 
trustee,  reason  to  suspect  that  there  was  any  defect  in  the  title  derived  under 
the  deed  to  Eichard  Smith ;  nor  that  Ed.  J.  Lee,  or  Elizabeth,  had  any  title  or 
claim,  or  pretended  to  have,  to  the  slaves  and  furniture. 

The  foregoing  allegations  present  two  aspects:  1.  That  the  deed  of  1809 
was  fraudulent  and  void  in  its  inception,  and,  2.  That  if  valid  in  Virginia,  it 
not  having  been  recorded  in  the  county  of  Washington  (formerly  a  part  of 
Maryland),  and  the  continued  possession  of  the  property  covered  by  it  having 
remained  with  the  grantor,  both  in  Virginia  and  here,  up  to  the  time  of  his 
death,  was  such  a  fraud  upon  creditors  of,  and  purchasers  from,  Eichard  Bland 
Lee,  as  to  destroy  the  effect  of  the  conveyance.  The  deed  of  1809,  amongst 
other  things,  sets  forth  that  Eichard  Bland  Lee  owed  Judge  Washington  $10,- 
034.28;  and,  as  a  part  of  the  consideration,  Mrs.  Lee  had  joined  her  husband 
in  a  mortgage  to  trustees  for  Judge  Washington's  use,  pledging  her  separate 
estate  to  secure  the  debt.  These  specific  facts  the  bill  does  not  set  forth;  but, 
by  way  of  interrogatory,  asks  the  defendants  to  answer  whether  the  debt 
mentioned  in  said  deed,  as  being  due  to  Judge  Washington,  had  ever  been 
paid;  by  whom,  and  from  what  funds;  and  the  respondents  are  required  to 
produce  the  deed.  It  also  appears  that  the  complainants  commenced  an  action 
of  replevin  against  Mrs.  Lee  for  the  slaves  and  household  goods,  and  which 
was,  by  an  agreement  of  the  parties,  suspended  until  the  termination  of  this  suit. 

Ed.  J.  Lee  answers,  that  the  deed  of  1809  was  executed  by  Eichard  Bland 
Lee,  to  himself  and  others,  as  trustees  for  Elizabeth  Lee,  the  wife  of  said  Eich- 
ard Bland  Lee;  that  it  sets  forth  the  true  consideration  for  the  same;  that  the 
respondent  is  the  only  surviving  trustee;  that  he  never  did  give  notice  to  the 
complainants  of  the  existence  of  the  deed;  but  that  he  did  not  know,  until 
shortly  before  Eichard  Bland  Lee's  death,  that  he  had  made  the  deed  of  trust  to 
Eichard  Smith,  and  which  never  received  respondent's  assent.  That  he  can- 
not state,  from  general  recollection,  how  the  debt  due  to  Judge  Washington 
-was  paid,  but  it  is  his  impression  it  was  paid  either  by  stock  in  the  Bank  of 
Alexandria,  which  belonged  to  Elizabeth  Lee,  and  was  held  in  trust  for  her  by 
her  brother  Zacheus  Collins,  deceased,  or  by  a  sale  of  part  of  the  farm  called 
Langley. 
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Elizabeth  Lee  answers  that  the  loan  of  $6,000  was  made  by  the  bank  as 
charged,  but  that  she  was  ignorant  of  the  execution  of  the  deed  of  trust  to 
Richard  Smith,  to  secure  the  repayment  of  the  money,  until  long  after  the 
deed  had  been  delivered,  and  the  loan  made;  denies  she  ever  assented  thereto, 
or  waived  her  rights  to  the  slaves,  or  any  part  of  the  property  purporting  to 
havjs  been  conveyed  by  the  deed.  Admits  the  recovery  of  the  judgment  as 
alleged,  and  that  Kichard  Bland  Lee  died  in  1827,  intestate  and  insolvent,  and 
that  no  one  has  administered  on  his  estate. 

And,  further  answering,  says  that  on  the  9th  day  of  January,  in  the  year 
1809,  the  said  Eichard  B.  Lee  and  this  respondent,  then  dwelling,  and  having 
for  a  long  time  before  dwelt,  in  the  county  of  Fairfax,  in  the  state  of  Virginia, 
and  the  slaves  and  other  personal  property  hereinafter  mentioned,  then  being 
in  the  said  county,  she  agreed  with  the  said  Richard  to  relinquish  her  right  of 
dower  in  a  certain  tract  of  land  in  the  county  of  Spotsylvania,  in  the  com- 
monwealth of  Virginia,  dn  the  Rappahannock  river,  containing  eight  thousand 
acres,  more  or  less,  of  five  undivided  eighth  parts,  of  which  the  said  Richard 
Bland  Lee  was  seized  in  fee  simple,  and  to  join  the  said  Richard  in  a  convey- 
ance thereof  to  Ludwell  Lee. 

She  also,  on  the  same  day,  agreed  to  join  her  said  husband  in  the  execution 
of  a  deed  of  trust  to  Henry  Smith  Turner,  Thomas  Blackburn,  and  Bushrod 
"Washington,  Jr.,  conveying  to  them  two  tracts  of  land  in  the  said  county  of 
Fairfax,  one  situated  on  the  river  Potomac,  near  the  Little  Falls  thereof,  con- 
taining one  thousand  six  hundred  acres,  more  or  less;  the  other  being  the  estate 
on  which  the  said  Richard  and  this  respondent  then  resided,  containing  five 
hundred  and  thirty  acres,  more  or  less;  which  tracts  of  land  were  then  held  in 
trust  for  this  respondent ;  which  last  mentioned  conveyance  was  to  be  made 
to  the  said  Turner,  and  others,  in  trust  to  secure  the  payment*  of  the  sum  of 
$10,034.28,  due  from  the  said  Richard  to  the  Honorable  Bushrod  Washington. 
And  in  consideration  of  the  execution  of  the  said  conveyance  by  this  respond- 
ent, and  of  her  thereby  relinquishing  her  dower  in  the  said  Spotsylvania  lands, 
and  her  right  to  the  said  lands  in  Fairfax,  the  said  Richard,  on  his  part,  agreed 
to  convey  to  Edmund  J.  Lee,  William  Mafflt,  and  Richard  Coleman,  all  the 
household  and  kitchen  furniture,  carpeting,  beds,  bedsteads,  bed  furniture, 
plate,  chinaware,  glass,  tables,  chairs,  table  linen,  carpets,  sideboards,  bureaus, 
wardrobes;  and  all  kinds  of  furniture  then  in  their  said  dwelling-house  and 
kitchen ;  estimated  to  be  worth  $1,600 ;  and  the  following  slaves,  that  is  to 
say:    John,  and  his  wife  Alice,  and  their  children,  Patty,  Betty,  Henry, 
Charles,  Johnny,  Margaret,  Milly,  and  Frank;  Ludwell,  and  his  wife  Nancy, 
and  their  children  Caroline,  Harriet,  Frederiok,  Ludwell,  and  Barbara;  Henny 
and  her  child  Eleanor;  Rachel  and  her  child  Rachel;  two  sisters,  Kitty  and 
Letty,  and  their  brothers,  Alexander  and  Alfred;    George  (a   blacksmith), 
Harry  (a  carpenter),  Harry  (a  wagoner),  Tom  (a  carter),  Thornton  (a  cook), 
Samuel  (a  smith),  and  John  (a  ploughboy),  to  be  held  by  the  said  E.  J.  Lee, 
William  Maffit,  and  Richard  Coleman,  and  the  survivors  and  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor,  in  trust,  for  the  use  of 
this  respondent  during  her  life;  and  after  her  death,  to  pass  to  her  heirs  at 
law,  provided  she  died  intestate,  or  to  such  persons  as  she  might  bequeath  the 
same  to  by  her  last  will  and  testament,  so  as  she  should  make  the  same  pass 
fully  and  completely,  and  without  limitation  or  condition,  to  her  heirs  or 
legatees :  It  was  further  agreed  by  the  said  Richard  and  this  respondent,  that 
the  said  Richard  should  be  authorized,  at  any  time  during  his  life,  to  sell  or 
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otherwise  dispose  of  any  part  of  the  said  slaves  and  furniture,  with  the  con- 
sent of  a  majority  of  the  said  trustees,  or  of  the  survivors  or  survivor  of  them, 
or  of  the  executors  or  administrators  of  the  last  survivor,  provided  the  said 
Richard  should  convey  to  the  said  trustees,  or  to  the  survivors  or  survivor,  or  the 
executors  or  administrators  of  the  last  survivor,  other  property,  real  or  per- 
sonal, to  the  full  value  of  the  said  furniture  or  slaves  so  syld  or  disposed  of. 
And  it  was  further  agreed  that  if  the  said  Richard  should  fully  pay  the  said 
debt  to  the  Honorable  Bushrod  Washington,  without  selling  any  part  of  the 
lands  to  be  conveyed  to  the  said  Henry  S.  Turner  and  others,  in  trust,  as  afore- 
said, and  then  held  in  trust  for  the  said  Elizabeth,  then  that  the  conveyance 
to  be  made  as  aforesaid,  to  the  said  E.  J.  Lee,  William  Mafflt,  and  Richard 
Coleman,  should  become  null  and  void,  as  to  the  slaves,  Ludwell,  Thornton, 
Henry,  Butler,  Tom,  Samuel,  Jack,  and  Eleanor. 

And  the  said  Elizabeth  avers,  that  in  execution  of  the  said  agreement,  and 
in  consideration  of  the  conveyance  by  the  terms  thereof  to  be  made  to  the 
said  E.  J.  Lee,  William  Maffit,  and  Richard  Coleman,  for  her  use,  in  manner 
and  on  the  terms  aforesaid,  she  did,  on  the  16th  day  of  July,  1809,  in  due 
form  of  law,  with  the  said  R.  B.  Lee,  execute  and  deliver  to  the  said  Ludwell, 
a  conveyance  in  fee  of  the  said  lands  in  Spotsylvania,  thereby  relinquishing 
her  claim  of  dower  therein.  And  did,  with  the  said  Richard,  in  due  form  of 
law,  on  the  9th  day  of  January,  1809,  execute  and  deliver  to  the  said  Henry 
8.  Turner,  Thomas  Blackburn,  and  Bushrod  Washington,  Jr.,  a  deed  for  the 
said  lands,  in  Fairfax  county,  whereby  she  conveyed  her  right  to  the  said  lands 
last  mentioned,  to  the  said  Turner  and  others,  in  trust,  to  secure  the  payment 
of  the  said  debt,  due  from  the  said  Richard  B.  Lee  to  the  Honorable  Bushrod 
Washington,  in  the  manner  provided  by  the  said  agreement.  And  that  the 
said  Richard  did,  on  the  same  day,  in  execution  of  the  said  agreement,  on  his 
part,  execute  and  deliver  to  the  said  E.  J.  Lee,  William  Maffit,  and  Richard 
Coleman,  a  conveyance,  whereby  he  transferred  and  conveyed  to  them  the  said 
slaves  and  furniture  before  mentioned,  to  be  held  in  trust  for  this  respondent, 
in  the  manner  and  on  the  terms  before  stated,  which  said  deed  was  duly  proved 
and  recorded,  within  eight  months  from  the  date  thereof,  in  the  county  court 
of  the  county  of  Fairfax,  in  which  the  said  Richard  and  this  respondent  con- 
tinued still  to  reside,  and  in  which  the  said  slaves  and  furniture  still  remained. 
And  this  defendant  herewith  exhibits  the  said  three  deeds  severally  marked 
Exhibits,  No.  1,  No.  2,  and  No.  3.  This  respondent  avers  that  the  said  agree- 
ment, before  mentioned,  was  made  between  the  said  Richard  and  her;  and  the 
said  deeds  executed  in  pursuance  thereof,  fairly  and  bona  fide,  without  any  in- 
tention to  defeat,  defraud,  hinder  or  delay  any  creditor  of  the  said  Richard. 
She  is  advised  and  insists- that  they  were  duly  proved  and  recorded,  according 
to  the  laws  of  the  state  of  Virginia,  and  that,  under  the  same,  she  is  a  bona 
fide  purchaser  of  the  said  slaves  and  furniture,  according  to  the  terms  of  the 
said  deed  to  E.  J.  Lee  and  others ;  and  that  the  said  deed  fully  protects  her  in 
the  right  to  the  said  property  conveyed,  according  to  the  terms  thereof,  against 
all  creditors  of  the  said  Richard,  and  all  purchasers  subsequently  to  the  date 
thereof.  And  this  respondent  has  before  herewith  exhibited,  as  part  of  her 
answer  to  said  deed,  with  the  certificate  of  proof  and  record  thereof,  by  the 
clerk  of  the  county  court  of  Fairfax  county,  marked  Exhibit  No.  3. 

This  respondent  admits  that  no  sale  of  the  Fairfax  lands  was  made  under 
the  said  deed  to  Henry  S.  Turner  and  others ;  she,  therefore,  makes  no  claim 
to  the  slaves,  Ludwell,  Thornton,  Henry,  Butler,  Tom,  Samuel,  Jack  and 
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Eleanor;  that  none  of  the  said  last-mentioned  slaves  are  in  her  possession  or 
subject  to  her  control,  nor  were  they  so  when  the  complainants  issued  out 
their  writ  of  replevin  in  their  bill  mentioned,  or  at  the  time  they  instituted 
this  suit. 

In  this  case  it  is  agreed*  that  the  following  facts  be,  and  they  are  hereby, 
admitted  as  true,  reserving  all  objections  to  the  admissibility  of  the  facts  as 
competent  testimony  in  the  case,  namely,  that  Richard  Bland  Lee  and  his  wife 
Elizabeth,  one  of  the  defendants,  resided  at  Fairfax  county,  in  the  state  of  Vir- 
ginia, on  the  9th  of  January,  in  the  year  1809,  and  said  Richard  B.  Lee  then 
held  the  negroes  and  other  personal  property  mentioned  in  the  deed  of  that 
date,  from  said  Richard  B.  Lee,  to  Lee,  Maffit  and  Coleman,  filed  with  defend- 
ant Elizabeth's  answer,  and  marked  Exhibit  No.  3. 

That  the  said  R.  B.  Lee  and  his  wife  Elizabeth  were  housekeepers,  and 
resided  together,  in  Fairfax  county,  at  the  date  aforesaid,  that  the  said  negroes 
and  other  personal  property  continued  in  their  possession  after  the  deed  of  the 
9th  of  January,  1809,  had  been  made,  in  like  manner  as  such  possession  had 
been  held  before  said  deed  was  made,  and  so  continued  until  they  removed  to 
Washington  City,  in  the  year  1814  or  1815,  when  they  brought  said  negroes 
and  other  property  from  Fairfax  county  with  them  to  the  city  of  Washington. 
That  from  the  period  of  said  removal  to  Washington,  said  personal  property, 
as  distinguished  from  the  negroes,  was  assessed  by  the  officers  of  the  corpora- 
tion as  the  property  of  the  said  Richard  B.  Lee. 

That  four  of  the  said  negroes  were,  for  the  first  time  in  the  year  1818, 
assessed  to  said  Richard  B.  Lee.  That  prior  to  the  9th  day  of  January,  in  the 
year  1809,  the  said  Richard  B.  Lee  was  seized  in  fee  of  five  undivided  eighth 
parts  of  eight  thousand  acres  of  land  in  Spotsylvania  county,  in  the  state  of 
Virginia,  which  was  conveyed  by  said  Richard  B.  Lee  and  said  Elizabeth  his 
wife,  to  Ludwell  Lee  in  fee  simple. 

The  execution,  due  acknowledgment  and  recording  of  the  deed  and  bills  of 
sale,  exhibited  with  the  defendant  Elizabeth  Lee's  answer,  is  admitted.  The 
execution  and  service  of  the  notices  exhibited  with  the  answer  of  the  defend- 
ant, Edmund  J.  Lee,  is  admitted.  It  is  admitted  that  the  deed  of  the  9th  of 
January,  1809,  was  delivered  to  the  trustees  therein  named,  and  that  they 
agreed  to  act,  but  never  took  possession  of  the*  property  therein  mentioned, 
or  of  any  part  of  it. 

§  708.  The  recital  in  a  deed  thirty  years  olds  from  a  husband  to  his  wife,  of 
the  consideration  being  a  deed  executed  by  the  wife,  when  the  deed  of  the  wife  was 
not  in  fact  executed  for  months  after,  is  not  evidence  of  fraud. 

It  is  also  agreed  that  the  deeds  referred  to  in  E.  J.  Lee's,  Elizabeth  Lee's, 
and  Richard  Smith's  answers,  severally  were  duly  executed,  acknowledged 
and  recorded,  and  are  to  be  received  and  treated  as  parts  of  the  record  in  this 
case.  On  these  pleadings,  exhibits  and  admissions,  various  possessions  are 
assumed  as  grounds  of  relief.  The  deed  of  January  9,  1809,  recites  that  Mrs. 
Lee  had  executed  a  deed  to  Ludwell  Lee,  relinquishing  her  right  of  dower  to 
the  five  thousand  acres  of  land  in  Spotsylvania;  whereas,  the  deed  to  Ludwell 
Lee,  relinquishing  the  dower  interest,  bears  date  subsequently,  in  July,  1809. 

It  is  insisted  for  complainants,  that  the  recital  was  false,  and  that  this  part 
of  the  consideration  had  must  be  rejected.  We  do  not  think  so.  The  trans- 
action is  of  nearly  thirty  years'  standing,  and  not  so  open  to  explanation  as  a 
more  recent  one ;  it  may  be,  that  a  deed  had  been  executed  by  Mrs.  Lee,  as 
recited,  to  Ludwell  Lee,  and  that  it  was  afterwards  superseded  by  another;  be 
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this  as  it  may,  Richard  Bland  Lee  was  estopped  by  the  recital  in  his  own  deed; 
and  Mrs.  Lee's  trustees  bound  to  performance  on  her  part,  supposing  the  re- 
cital to  have  been  untrue.  The  substance  of  the  contract  was,  that  she  should 
relinquish  her  dower  interest  to  Liidwell  Lee;  and  she  did  relinquish  it  ob- 
viously in  compliance  with  the  agreement;  and  that  it  was  done  in  July,  in- 
stead of  the  preceding  January,  is  an  immaterial  circumstance.  The  hus- 
band's alienee  acquired  the  disincurabered  estate  in  consideration  of  the  deed 
sought  to  be  impeached,  and  in  a  court  of  equity,  cannot  deprive  the  wife  of 
the  slaves,  without  doing  equity  to  her,  by  restoring  the  lands  now  beyond 
our  reach;  provided  the  transaction  was  honajide. 

The  other  part  of  the  consideration  was  the  deed  of  trust  (of  January  9, 
1809)  by  which  the  Fairfax  estates  of  Sully  and  Langley  were  pledged  for  the 
payment  of  the  debt  due  to  Judge  Washington.  These  estates  were  the  separ- 
ate and  sole  property  of  Mrs.  Lee;  and  not  being  subject  to  execution  by  the 
laws  of  Virginia,  the  creditor  had  not  the  slightest  claim  upon  them,  and  it 
would  have  been  most  unwise  for  Mrs.  Lee  to  have  onerated  them  without 
ample  indemnity. 

Judging  of  the  probabilities  in  1809,  from  future  results,  between  that  time 
and  the  death  of  Eichard  Bland  Lee,  in  1827,  and  we  are  inclined  to  conclude 
that  Mrs.  Lee,  with  the  ardor  common  to  her  sex,  mistook  her  true  interest  in 
making  the  exchange  of  her  lands  for  the  slaves  and  household  goods ;  that 
she  has  been  greatly  the  sufferer  is  free  from  doubt.  The  Virginia  estates 
have  passed  into  other  hands,  to  satisfy  her  husband's  creditors ;  most  of  the 
slaves  have  been  sold  to  supply  his  improvidence  and  necessities;  and  the 
little  that  is  left  of  the  property  secured  to  Mrs.  Lee  (down  to  the  humblest 
utensil)  is  now  sought  to  be  appropriated  to  the  satisfaction  of  the  judgment 
on  which  the  bill  is  founded. 

That  the  deed  of  trust  to  Henry  S.  Turner,  and  others,  to  secure  Judge 
"Washington's  debt,  was  executed  in  good  faith,  is  not  controverted;  the  ob- 
jection is,  that  the  debt  was  paid  by  means  independent  of  the  lands  mortgaged ; 
and  the  mortgage  discharged.  The  consideration,  therefore,  given  by  Mrs. 
Lee  for  the  slaves  and  other  property  secured  to  her  separate  use,  is  fully 
proved;  and  was  ample  when  the  contract  was  made;  and  this  is  all  that 
rested  upon  the  respondents  to  establish,  to  resist  the  claim  of  the  complain- 
ants on  the  first  aspect  of  the  bill;  that  which  alleges  the  deed  to  have  been 
fraudulent  in  its  inception. 

But  an  after  circumstance  is  invoked  as  furnishing  evidence  favorable  to 
the  complainants.  In  the  interrogating  part  of  the  bill,  the  respondents  are 
required  to  answer,  whether  the  debt  mentioned  in  the  deed  of  1809,  as  due  to 
Judge  Washington,  had  ever  been  paid;  by  whom,  and  from  what  funds? 
Edmund  J.  Lee  responds,  that  he  had  no  distinct  recollection  on  the  subject ; 
Mrs.  Lee  admits  that  no  sale  of  the  Fairfax  lands  was  made  under  the  deed  to 
Henry  S.  Turner,  and  others,  but  that  the  eight  slaves,  who,  in  such  event, 
were  to  be  returned  to  her  husband,  had  been  disposed  of  by  him,  etc.  If 
Mrs.  Lee  meant  to  say  that  the  trustees  had  not  sold  by  virtue  of  the  deed 
of  trust  for  Judge  Washington's  benefit  then  she  answered  truly.  If,  however, 
she  is  to  be  understood  as  answering  that  the  estates  pledged  were  not  applied, 
in  part,  to  the  extinguishment  of  the  debt,  then  she  was  mistaken.  Sully,  the 
homestead,  was  sold  to  Francis  Lightfoot  Lee,  in  February,  1811,  for  $18,000; 
embracing  the  five  hundred  acres  which  was  Mrs.  Lee's  individual  property, 
and  including  two  hundred  and  seventeen  acres  in  addition;  out  of  which  sum 
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Judge  Washington  was  paid  $7,450.  The  estate  was  not  conveyed  by  the 
trustees,  but  by  Richard  Bland  Lee,  the  respondent  Elizabeth,  and  Bushrod 
Washington,  with  covenants  of  title  and  warranty.  The  conveyance  upon  its 
face  recites,  in  the  fullest  manner,  that  $7,450  of  the  purchase-money  had  been 
paid  by  Francis  Lightfoot  Lee  to  Judge  Washington,  in  discharge  of  the  bal- 
ance of  debt  due  to  him.  There  can  be  little  doubt,  Mrs.  Lee,  in  her  answer, 
was  mistaken,  in  admitting  to  her  prejudice  that  the  Fairfax  lands  had  not 
been  appropriated  to  the  payment  of  Judge  Washington's  debt.  Her  prin- 
cipal object  seems  to  have  been  to  disavow  all  claim  of  title  to  the  eight  slaves. 

§  709.  Where  a  wife  conveys  lands  for  the  payment  of  her  husband?*  debts,  in 
consideratian  of  a  conveyance  of  other  property  to  Jier,  and  the  debts  are  paid  by 
still  other  property,  this  does  not  invalidate  the  deed  to  her. 

Suppose,  however,  that  Judge  Washington's  debt  had  been  paid  by  other 
means,  and  the  Fairfax  lands  disincumbered  of  it;  could  the  fact  influence  this 
cause?  That  it  could  not  is  manifest.  The  complainants,  by  their  bill,  do 
not  seek  to  come  in  under  the  deed  to  Turner,  and  others ;  nor  under  that  to 
Edmund  J.  Lee,  and  others.  If  they  had,  and  if  the  fact  had  been  established, 
that  Mrs.  Lee,  by  the  payment  of  the  debts  from  independent  means,  retained 
her  lands,  and  the  slaves  also,  then  a  court  of  equity  would  treat  her  as  a 
trustee  for  Richard  Bland  Lee,  and  let  in  the  complainants  as  his  assignees,  to 
subject  the  slaves,  etc.,  to  the  payment  of  the  bank  debt. 

§  7 1 0.  Where  the  bill  charges  fraud  in  the  inception  of  the  contract  only,  sub- 
sequent  transactions  cannot  be  inquired  into  other  than  as  relating  to  the  fraud 
as  charged. 

But  the  bill  charges  that  the  deed  to  Edmund  J.  Lee  and  others  was  fraud- 
ulent and  void  in  its  inception ;  presenting  no  case,  founded  on  the  subsequent 
transaction  alluded  to;  and  the  court  cannot  notice  it  other  than  as  evidence 
to  fix  fraud  on  the  respondents  in  executing  the  deed  sought  to  be  set  aside; 
which,  if  valid  then,  must  be  deemed  so  now.  The  capacity  of  the  husband 
to  contract,  through  the  intervention  of  trustees,  with  the  wife,  and  to  make  a 
valid  conveyance  founded  on  a  bona  fide  consideration  paid  out  of  the  wife's  sep- 
arate estate,  has  not  been  questioned ;  nor  is  the  doctrine  open  to  controversy. 

That  a  liberal  construction  should  be  given  to  the  clause  in  the  Virginia 
statute,  for  the  suppression  of  fraud,  we  admit ;  this  is  the  well-established  rule 
in  construing  the  statutes  of  Elizabeth,  which  the  first  section  of  the  Vir- 
ginia statutes  substantially  adopts.  Heydon's  case,  3  Rep. ;  1  Black.  Com.,  88; 
Fitzhugh  v.  Anderson,  2  Hen.  &  Munford,  304. 

On  the  second  ground  on  which  relief  is  sought,  it  is  insisted  that  the  com- 
plainants are  entitled  to  have  satisfaction  out  of  the  property  claimed  by  Mrs. 
Lee.  "  1.  Because  the  continued  possession,  use,  and  enjoyment  by  said  Rich- 
ard Bland  Lee,  of  the  said  property,  purporting  to  be  conveyed  by  the  deed  of 
9th  of  Jaunary,  1809,  was  evidence  of  a  continued  ownership,  and  avoids 
said  deed  as  against  subsequent  bona  fide  purchasers  and  creditors,  without 
notice.  2.  That  said  deed  so  executed  in  Virginia  will  not  validate  the  posses- 
sion, use,  and  enjoyment  of  said  property  in  the  city  of  Washington." 

The  investigation  of  this  assumed  ground  of  relief  involves  considerations 
affecting  the  nuptial  relation.  We  are  asked  to  deal  with  the  conduct  of  a 
wife,  living  in  harmony  with  her  husband,  as  if  she  was  a  third  person,  and 
to  decree  against  her  because  she  did  not  expose  her  husband  to  the  com- 
munity in  which  they  lived,  and  especially  to  the  complainants,  when  within 
the  wife's  knowledge  he  was  holding  out  her  property  as  his  own  and  using  of 
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it  as  bis  own,  and  obtaining  credit  upon  tbe  faith  tbat  be  was  tbe  true  and  ab- 
solute owner. 

That  Richard  Bland  Lee  did  deal  with  and  use  the  property  in  controversy, 
as  if  it  had  been  his  own,  whilst  he  resided  in  this  city,  and  that  the  commu- 
nity did  believe  him  the  true  owner  and  give  him  credit  on  the  faith  of  the 
property,  is  no  doubt  true;  and  it  is  very  probable  that  Mrs.  Lee  knew  the 
fact,  but  continued  passive  and  silent  on  the  subject.  She  denies,  however, 
that  she  had  any  knowledge  of  the  execution  of  the  deed  of  trust  to  Richard 
Smith,  until  long  after  it  had  been  made ;  and  the  answer,  being  responsive  to 
the  allegations  in  the  bill,  is  conclusive  of  the  fact  denied,  there  being  no 
proof  to  the  contrary. 

§  711.  A  wife' 8  knowledge  that  her  husband  uses  and  holds  out  her  property 
as  his  is  not  fraud,  and  does  not  bind  her  as  to  his  creditors. 

Was  it  a  duty  incumbent  on  Mrs.  Lee,  to  advertise  the  community  in  which 
she  lived,  that  her  husband  had  no  title  to  the  property  on  the  faith  of  which 
he  was  obtaining  credit;  but  that  it  was  hers?  This  would  have  been  charg- 
ing the  husband  with  fraudulent  conduct ;  for  it  cannot  be  denied,  that  if  A 
sells  and  conveys  his  slaves  or  lands,  and  then  produces  to  another  his  previous 
paper  title,  and  obtains  credit  upon  the  goods,  or  lands  by  pledging  them  for 
money  loaned,  he  is  guilty  of  a  fraud ;  and  if  the  true  owner  stands  by  and 
does  not  make  his  title  known,  he  will  be  bound  to  make  good  the  contract, 
on  the  principle  that  he  who  holds  his  peace  when  he  otght  to  have  spoken 
shall  not  be  heard  now  that  he  should  be  silent.  He  is  deemed  in  equity  a 
party  to  the  fraud.  How  far  the  principle  applies  in  a  case  of  the  wife  of  a 
fraudulent  vendor  standing  by,  we  are  not  called  on  to  decide,  and  wish  to  be 
understood  as  not  deciding.  Mrs.  Lee's  is  not  that  case;  to  say  the  most,  she 
was  only  passive  and  silent  in  regard  to  her  rights  generally,  although  she 
may  have  had  knowledge  that  Mr.  Lee  was  obtaining  credit  on  the  faith  of 
her  property,  and  the  question  is,  was  it  her  duty  to  have  acted  otherwise? 
All  we  need  say  is,  that  a  court  of  chancery  cannot  hold  Mrs.  Lee  responsible 
because  of  her  silence. 

§  712.  Continued  possession  of  grantor;  relation  of  husband  and  wife. 

Then,  as  to  the  question  of  possession  continuing  with  the  grantor.  Leave 
the  relation  of  man  and  wife  between  Richard  Bland  Lee  and  Elizabeth  Lee 
out  of  view,  and  it  would  be  impossible  that  any  one  could  have  been  misled 
by  Mrs.  Lee  having  the  possession,  she  having  the  sole  and  exclusive  benefi- 
cial interest  and  right  of  possession.  The  difficulty  arises  from  a  circumstance, 
the  existence  of  which  the  statutes  of  Virginia  contemplated  ajid  provided  for. 
By  the  act  of  1785,  it  is  declared  that  where  any  reservation  or  limitation 
shall  be  made  of  a  use,  or  property,  by  way  of  condition,  reversion,  remainder, 
or  otherwise,  in  goods  and  chattels,  the  possession  whereof  shall  remain  in  an- 
other, the  same  shall  be  taken,  as  to  creditors  and  purchasers  of  the  persons 
remaining  in  possession,  to  be  fraudulent,  within  the  first  section  of  the  act; 
and  that  the  absolute  property  is  with  the  possession,  unless  such  reservation 
or  limitation  of  a  use,  or  property,  is  declared  by  will  or  by  deed,  proved  by 
two  witnesses  in  the  general  court,  or  the  court  of  the  county  wherein  one  of 
the  parties  lives,  and  recorded  within  eight  months  after  the  execution  thereof. 

The  statute  of  Virginia  has  been  adopted  in  Tennessee,  where  it  has  been 
holden  that  a  deed  like  the  present,  founded  on  a  good  consideration,  and  sep- 
arating the  title  from  the  possession,  was  within  the  statute  and  must  be 
recorded ;  but  when  recorded,  creditors  and  purchasers  of  him  who  retains  the 
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possession  must  take  notice  of  it,  and  that  the  recording  exempts  the  property 
from  liability  to  execution.  Crenshaw  v.  Anthony,  Martin  &  Yergers  R, 
110.  The  great  object  of  the  act  was  to  secure  the  settlement  of  slaves  by 
the  intervention  of  executors  and  trustees  so  as  to  retain  them  in  the  family, 
and  this  could  be  done  by  a  lona  fide  gift  of  a  husband  (not  materially 
indebted  at  the  time)  to  a  wife  or  children,  if  the  deed  wa6  duly  recorded,  to 
the  exclusion  not  only  of  subsequent  creditors  but  subsequent  purchasers  also, 
contrary  to  the  27th  of  Elizabeth,  whereby  (in  the  language  of  the  supreme 
court  of  Tennessee,  in  Marshall  v.  Booker,  1  Yerger's  R,  15),  "an  extrava- 
gant, spendthrift  husband  may  provide  for  his  wife  and  children  before  they 
are  overtaken  by  ruin."  But  we  can  say  with  Lord  Hardwicke,  in  Russell 
and  Hay  ward  v.  Hammond,  1  Atk.,  15,  "  that  we  have  hardly  known  one  case, 
where  a  person  conveying  was  deeply  indebted  at  the  time  of  such  gift,  that 
it  has  not  been  deemed  fraudulent."  In  Virginia,  therefore,  the  possession  of 
Mrs.  Lee  was  in  accordance  with  the  established  practice,  and  is  in  no  degree 
subject  to  imputation. 

§  7 1 8.  effect  of  the  statute  of  Maryland,  where  the  parties  remove  from 

Virginia  to  the  District  of  Columbia.  / 

It  is  insisted,  however,  that  when  Richard  Bland  Lee  removed  into  Wash- 
ington City,  the  statute  of  Maryland  operated  on  the  Virginia  title  of  Mrs. 
Lee,  and  defeated  it  for  the  benefit  of  purchasers  from  her  husband.  The 
statute  declares  that  no  goods  or  chattels,  whereof  the  vendor  shall  remain  in 
possession,  shall  pass,  alter  or  change,  or  any  property  thereof  be  transferred 
to  any  purchaser,  etc.,  unless  the  same  be  by  writing,  and  acknowledged 
before  one  provincial  justice,  or  one  justice  of  the  county  where  such  seller 
shall  reside,  and  be  within  twenty  days  recorded  in  the  records  of  the  same 
county.     1729,  c.  8,  §  5. 

The  statute  has  no  reference  to  a  case  where  the  title  has  been  vested  by 
the  laws  of  another  state,  but  operates  only  on  sales,  mortgages  and  gifts 
made  in  Maryland.  The  writing  is  to  be  recorded  in  the  same  county  where 
the  seller  shall  reside  when  it  is  executed.  The  seller,  Richard  Bland  Lee, 
residing  in  Virginia,  it  was  impossible  for  Mrs.  Lee  to  comply  with  the  act. 
That  the  Virginia  deed  secured  to  Mrs.  Lee  the  same  rights  here  that  it  did  in 
Virginia,  we  apprehend  to  be,  to  some  extent,  an  adjudged  question.  It  has 
frequently  arisen  in  the  state  courts.  The  case  of  Bruce  v.  Smith,  3  Harris  & 
Johnson,  499,  was  this:  In  1804  Brodhag  owed  Jones,  and  gave  a  deed  of 
trust  on  slaves  to  secure  the  debt  ($3,000),  executed  to  Smith  as  trustee.  The 
parties  resided  in  Georgetown,  where  the  act  of  Maryland  of  1729  continued 
in  force  after  this  district  was  separated  from  Maryland.  The  deed  of  trust 
was  duly  proved  and  recorded  in  the  District  of  Columbia,  Brodhag  retaining 
the  possession  of  the  slaves.  In  1805  Brodhag  removed  to  Alleghany  county, 
Maryland,  and  continued  in  possession  of  the  slaves,  as  apparent  owner,  until 
August,  1809,  when  the  sheriff  of  Alleghany  seized  on  them  by  virtue  of  an 
execution  against  Brodhag  in  favor  of  Deakin's  executors,  and  Smith,  the 
trustee,  sued  Bruce,  the  sheriff,  in  trespass.  In  that  case  (as  in  this)  Brodhag 
had  given  in  the  slaves  to  the  assessor  of  taxes,  and  had  sold  part  of  them 
between  1804  and  1809. 

The  court  of  appeals  of  Maryland,  in  substance,  held  that  the  act  of  1729 
did  not  affect  the  case,  and  the  only  proof  required  to  sustain  the  plaintiff's 
title  was  the  bill  of  sale  (as  it  is  denominated),  and  that  it  lay  on  the  defend- 
ant to  Drove  fraud  in  fact  in  order  to  avoid  it. 
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In  1804  the  jurisdictions  exercised  in  the  District  of  Columbia  and  the  state 
of  Maryland  were  as  distinct  as  those  of  Virginia  and  the  District,  so  that  the 
case  of  Bruce  v.  Smith,  3  Har.  &  Johns.,  499,  was  similar  in  respect  to  conflict 
of  jurisdiction  with  the  one  before  the  court. 

The  same  point  came  up  in  Tennessee,  and  met  the  decision  of  the  supreme 
court  of  that  state.  The  following  are  the  material  facts  in  the  Tennessee 
case:  In  1812,  in  Lnnenberg  county,  Virginia,  Daniel  Crenshaw  sold  and  con- 
veyed certain  slaves  to  Richard  Herring,  who  soon  after  contracted  for  the 
purchase  of  a  tract  of  land  from  Daniel  Crenshaw,  lying  in  the  same  county; 
but  Nancy  Crenshaw,  the  wife  of  Daniel,  refused  to  relinquish  her  right  of 
dower;  and  to  induce  her  to  do  so,  Herring  agreed  with  her  and  her  son,  Cor- 
nelius Crenshaw,  to  convey  to  the  latter,  in  trust  for  his  mother  and  for  her 
separate  use,  two  of  the  slaves  previously  purchased  from  Daniel  Crenshaw. 
The  deed  was  duly  executed  and  recorded  in  Lunenburg.  In  1814  Daniel 
Crenshaw  and  his  wife  removed  to  Tennessee,,  carrying  the  slaves  with  them, 
Cornelius,  the  trustee,  continuing  to  reside  in  Virginia. 

In  Tennessee,  to  all  appearance,  Daniel  Crenshaw  was  the  true  owner  of 
the  slaves,  and  acquired  credit  on  the  faith  of  the  property.  He  was  improv- 
ident, for  which  reason,  manifestly,  the  wife  caused  the  slaves  to  be  secured 
to  herself;  and  it  may  be  remarked  that  similar  motives  have  led  to  mg,ny,  * 
not  to  say  most,  of  this  description  of  conveyances  in  the  states  where  the 
provisions  of  the  act  of  1785  of  Virginia  prevail.  In  1821  Stacy  recovered 
a  judgment  against  Daniel  Crenshaw  in  the  county  of  his  residence  in  Ten- 
nessee, by  virtue  of  an  execution  founded  on  which  judgment,  Anthony,  the 
sheriff,  seized  upon  the  slaves;  and  Cornelius  Crenshaw,  as  his  mother's  trustee, 
sued  the  sheriff  in  detinue.  The  circuit  court  held  the  deed  of  trust  void,  by 
force  of  the  statute  of  Tennessee  (which  is  very  nearly  a  transcript  of  that  of 
Virginia),  because  the  deed  had  not  been  recorded  in  Tennessee;  a  verdict 
was  rendered  for  the  defendant;  and  the  plaintiff  prosecuted  his  writ  of  error 
to  the  supreme  court,  where  the  judgment  was  reversed. 

The  court  held  that  the  deed  made  in  Virginia,  separating  the  title  and  pos- 
session, was  of  a  character  to  be  operated  upon  by  the  act  of  1785  of  Virginia; 
and  had  the  deed  not  been  recorded  there,  as  to  creditors  and  purchasers,  the 
title  would  have  been  deemed  to  be  with  the  possession ;  but  having  been  re- 
corded there,  a  title  fair  and  unimpeachable  vested  in  the  trustee  and  cestui 
que  trusty  Nancy ;  that  being  valid  in  Virginia,  the  statute  of  Tennessee  could 
not  affect  it.    Furthermore : 

The  court  refused  to  hold  the  wife  responsible,  because  she  had  continued 
passive  and  silent  in  regard  to  her  separate  right  to  the  slaves,  by  which  indi- 
viduals might  have  been,  and  in  all  probability  were,  induced  to  believe  her 
husband  the  true  owner,  and  to  give  him  credit  on  the  faith  of  the  property. 
In  that  case,  as  in  this,  the  wife  had  done  no  affirmative  act,  designedly  to 
draw  in  the  creditor  to  trust  her  husband;  and  the  court  believed,  by  remain- 
ing silent,  she  had  violated  no  duty,  nor  been  guilty  of  any  deceit  on  which  a 
forfeiture  of  her  right  could  be  pronounced. 

The  deed  in  controversy  is  also  embraced  by  the  fourth  section  of  the  stat- 
ute of  Virginia,  which,  amongst  other  things,  provides  for  the  recording  of 
all  deeds  of  trust  and  mortgages,  upon  acknowledgment  or  proof  according 
to  the  directions  of  the  act ;  it  having  been  holden  by  the  courts  of  Virginia, 
and  this  court  (3  Hen.  &  Mun.,  232;  3  Cranch,  150),  that  deeds  conveying 
chattels  are  included  within  the  section  referred  to.    And  the  deed  vesting  the 

485 


§  714.  FRAUDULENT  CONVEYANCES. 

property  in  Mrs.  Lee's  trustees  having  been  duly  recorded  in  the  manner  re- 
quired by  the  statute,  it  was  effectual  according  to"  the  laws  of  Virginia,  to 
protect  the  title  against  subsequent  creditors  of,  or  purchasers  from,  Richard 
Bland  Lee. 

Upon  the  whole,  we  are  of  opinion  the  decree  below  dismissing  the  bill 
should  be  affirmed. 

Baldwin,  J,,  dissented.    Thompson,  J.,  did  not  sit. 

HAMILTON  v.  RUSSEL. 
(1  Cranoh,  309-318.    1803.) 

Error  to  the  Circuit  Court  for  the  County  of  Washington,  District  of  Co- 
lumbia. 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  On  the  4th  January,  1800,  Eobert  Hamilton  made 
to  Thomas  Hamilton  an  absolute  bill  of  sale  for  a  slave  in  the  bill  mentioned, 
which  on  the  14th  of  April,  1801,  was  acknowledged  and  recorded  in  the  court 
of  the  county  in  which  he  resided.  The  slave  continued  in  possession  of  the 
vendor;  and  some  short  time  after  the  bill  of  sale  was  recorded,  an  execution 
on  a  judgment  obtained  against  the  vendor  was  levied  on  the  slave,  and  on 
some  other  personal  property  also  in  possession  of  the  vendor.  In  July,  1801, 
Thomas  Hamilton,  the  vendee,  brought  trespass  against  the  defendant  Russel, 
by  whose  execution,  and  by  whose  direction,  the  property  had  been  seized; 
and  at  the  trial,  the  counsel  for  the  defendant  moved  the  court  to  instruct  the 
jury  that  if  the  slave,  George,  remained  in  the  possession  of  the  vendor,  by 
the  consent  and  permission  of  the  vendee;  and  if  by  such  consent  and  per- 
mission the  vendor  continued  to  exercise  acts  of  ownership  over  him,  the 
vendee,  under  such  circumstances,  could  not  protect  such  slave  from  the  exe- 
cution of  the  defendant. 

The  court  gave  the  instruction  required,  to  which  a  bill  of  exceptions  was 
taken.  The  counsel  for  the  plaintiff  then  moved  the  court  to  instruct  the  jury 
that  a  plaintiff  in  trespass,  whose  property  is  loaned  to  a  friend,  and  is  in  that 
friend's  possession  at  the  time  it  is  seized  by  a  sheriff  in  virtue  of  an  execu- 
tion against  the  person  so  in  possession,  can  sustain  an  action  of  trespass  for 
a  seizure  upon  such  possession.  The  court,  being  divided,  refused  to  give  the 
instruction  required,  and  the  jury  found  a  verdict  for  the  defendant.  Judg- 
ment was  accordingly  rendered  for  the  defendant,  to  which  a  writ  of  error 
has  been  sued  out,  and  the  question  is,  whether  the  court  below  has  erred  in 
the  instructions  given  or  refused. 

In  the  opinion  to  which  the  first  bill  of  exceptions  was  taken,  it  is  con- 
tended, on  two  grounds,  that  the  circuit  court  has  erred.  1st.  Because  this 
sale  is,  under  the  act  of  the  Virginia  assembly  against  fraudulent  sales,  pro- 
tected by  being  recorded.  2dly.  That  if  it  be  not  protected  by  that  act,  still 
it  is  only  evidence  of  fraud,  and  not  in  itself  a  fraud. 

§  714,  The  Virginia  law  against  fraudulent  conveyances  does  not  validate  a 
biU  of  sale  unaccompanied  by  possessions  if  recorded. 

On  examining  the  act  of  assembly  alluded  to,  the  court  is  of  opinion  that  it 
does  not  comprehend  absolute  bills  of  sale  among  those  where  the  title  may 
be  separated  from  the  possession,  and  yet  the  conveyance  be  a  valid  one,  if 
recorded  within  eight  months.     On  this  point  one  judge  doubted,  but  he  is  of 
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opinion  that  this  bill  of  sale  was  not  recorded  within  the  time  required  by  the 
act,  and  that  the  decision  in  the  case  of  Eppes  v.  Eandolph,  2  Call,  which 
was  made  by  the  court  of  appeals  of  Virginia,  on  a  different  act  of  assembly, 
would  not  apply  to  this  act. 

§715.J.  biM  of  sale  unaccompanied  ly  possession  is  per  se  fraudulent. 

On  the  second  point  there  was  more  difficulty.  The  act  of  assembly,  which 
governs  the  case,  appears,  as  far  as  respects  fraudulent  conveyances,  to  be  in- 
tended to  be  co-extensive  with  the  acts  of  the  13th  and  27th  Elizabeth,  and 
those  acts  are  considered  as  only  declaratory  of  the  principles  of  the  common 
law.    The  decisions  of  the  English  judges,  therefore,  apply  to  this  case. 

In  some  cases  a  sate  of  a  chattel,  unaccompanied  by  the  delivery  of  posses- 
sion, appears  to  have  been  considered  as  an  evidence,  or  a  badge,  of  fraud,  to 
be  submitted  to  the  jury,  under  the  direction  of  the' court,  and  not  as  consti- 
tuting in  itself,  in  point  of,  law,  an  actual  fraud  which  rendered  the  transaction 
as  to  creditors  entirely  void.  *  Modern  decisions  have  taken  this  question  up 
upon  principle,  and  have  determined  that  an  unconditional  sale,  where  the 
possession  does  not  "accompany  and  follow  the  deed,"  is,  with  respect  to  cred- 
itors, on  the  sound  construction  of  the  statute  of  Elizabeth,  a  fraud,  and 
should  be  so  determined  by  the  court.  The  distinction  they  have  taken  is  be- 
tween a  deed  purporting  on  the  face  of  it  to  be  absolute,  so  that  the  separa- 
tion of  the  possession  from  the  title  is  incompatible  with  the  deed  itself;  and 
a  deed  made  upon  condition  which  does  not  entitle  the  vendor  to  the  imme- 
diate possession.  The  case  of  Edwards  v.  Harbin,  Ex'r  of  Tempest  Mercer,  2 
Term  Rep.  587,  turns  on  this  distinction  and  is  a  very  strong  case. 

William  Tempest  Mercer,  on  the  27th  of  March,  1786,  offered  to  the  defend- 
ant, Harbin,  a  bill  of  sale  of  sundry  chattels  as  a  security  for  a  debt  due  by 
Mercer  to  Harbin.  This  Harbin  refused  to  take,  unless  he  should  be  permit- 
ted, at  the  expiration  of  fourteen  days,  if  the  debt  should  remain  unpaid,  to 
take  possession  of  the  goods  and  sell  them  in  satisfaction  of  the  debt,  the  sur- 
plus money  to  be  returned  to  Mercer.  To  this  Mercer  agreed,  and  a  bill  of 
sale,  purporting  on  the  face  of  it  to  be  absolute,  was  executed,  and  a  cork- 
screw delivered  in  the  name  of  the  whole.  Mercer  died  within  the  fourteen 
days,  and  immediately  after  their  expiration  Harbin  took  possession  of  the 
goods  specified  in  the  bill  of  sale  and  sold  them.  A  suit  was  then  brought 
against  him  by  Edwards,  who  was  also  a  creditor  of  Mercer,  charging  Harbin 
as  executor  in  his  own  wrong,  and  the  question  was,  whether  this  bill  of  sale 
was  fraudulent  and  void,  as  being  on  its  face  absolute  and  being  unaccompa- 
nied by  the  delivery  of  possession.  It  was  determined  to  be  fraudulent;  and 
in  that  case  it  is  said  that  all  the  judges  of  England  had  been  consulted  on  a 
motion  for  a  new  trial  in  the  case  of  Bamford  v.  Baron,  and  were  unani- 
mously of  opinion  that  "unless  possession  accompanies  and  follows  the  deed 
it  is  fraudulent  and  void ;"  that  is,  that  unless  the  possession  remain  with  the 
person  shown  by  the  deed  to  be  entitled  to  it,  such  deed  is  void  as  to  creditors 
within  the  statutes.  This  principle  is  said,  by  Judge  Buller,  to  have  been 
long  settled,  and  never  to  have  been  seriously  questioned.  He  states .  it  to 
have  been  established  by  Lord  Coke,  in  2  Bulstrode,  so  far  as  to  declare  that 
an  absolute  conveyance  or  gift  of  a  lease  for  years,  unattended  with  posses- 
sion was  fraudulent.  "  But  if  the  deed  or  conveyance  be  conditional,  there 
the  vendor's  continuing  in  possession  does  not  avoid  it,  because  by  the  terms 
of  the  conveyance  the  vendee  is  not  to  have  the  possession  till  he  has  per- 
formed the  condition."     "  And  that  case,"  continues  Judge  Buller,  "  makes 

487 


§  716.  FRAUDULENT  CONVEYANCES. 

the  distinction  between  deeds  or  bills  of  sale  which  are  to  take  place  immedi- 
ately and  those  which  are  to  take  place  at  some  future  time.  For  in  the  latter 
case,  the  possession  continuing  with  the  vendor  till  such  future  time,  or  till  that 
condition  be  performed,  is  consistent  with  the  deed,  and  such  possession  comes 
within  the  rule  as  accompanying  and  following  the  deed.  That  case  has  been 
universally  followed  by  all  the  cases  since."  "  This."  continues  the  judge, 
"  has  been  argued  by  the  defendant's  counsel  as  being  a  case  in  which  the 
want  of  possession  is  only  evidence  of  fraud,  and  that  it  was  not  such  a  cir- 
cumstance per  se  as  makes  the  transaction  fraudulent  in  point  of  law ;  that  is 
the  point  which  we  have  considered,  and  we  are  all  of  opinion  that  if  there  is 
nothing  but  the  absolute  conveyance,  without  the  possession,  that  in  point  of 
law  is  fraudulent." 

This  court  is  of  the  same  opinion.  We  think  that  the  intent  of  the  statute 
is  best  promoted  by  that  construction,  and  that  fraudulent  conveyances, 
which  are  made  to  secure  to  a  debtor  a  beneficial  interest  while  his  property 
is  protected  from  creditors,  will  be  most  effectually  prevented  by  declaring  that 
an  absolute  bill  of  sale  is  itself  a  fraud,  unless  possession  "  accompanies  and  fol- 
lows the  deed."  This  construction,  too,  comports  with  the  words  of  the  act. 
Such  a  deed  must  be  considered  as  made  with  an  intent  "  to  delay,  hinder  or 
defraud  creditors." 

On  the  second  bill  of  exceptions  the  court  did  right  in  refusing  to  give  the 
instruction  required.  The  question  propounded  seems  to  have  been  an  ab- 
stract question  not  belonging  to  the  cause. 

Judgment  affirmed,  with  oasts. 

WARNER  v.  NORTON. 
(20  Howard,  448-401.    1857/> 

Opinion  by  Me.  Justice  McLean. 

Statement  of  Facts. —  This  case  is  brought  before  us  by  a  writ  of  error 
from  the  northern  district  of  Illinois. 

An  action  of  trespass  was  commenced  by  Norton  et  al.  against  Warner, 
charging  him  with  having  seized  and  carried  away  personal  property  of  the 
value  of  $10,000.  The  defendant  pleaded  not  guilty,  and  by  several  special 
pleas  set  up  that  certain  creditors  of  Augustus  A.  Haskins,  who  had  left  his 
residence  at  Lasalle,  procured  a  writ  of  attachment  under  the  statutes  of 
Illinois,  which  was  directed  to  the  defendant,  as  sheriff,  in  virtue  of  which  he 
attached  the  personal  property  of  Haskins,  which  is  the  trespass  charged,  etc. 

The  bill  of  exceptions  taken  on  the  trial  will  show  the  points  of  law  which 
were  made  on  the  facts.  The  proof  of  the  plaintiffs  tended  to  show  that 
Beman,  one  of  the  plaintiffs,  had  a  claim  as  creditor  against  Haskins  for  the 
sum  of  $1,200,  and  that  the  firm  of  Norton,  Jewett  &  Busby  had  also  a  claim 
of  about  $3,000;  that  each  of  these  claims  had  been  put  into  the  hands  of  one 
Anderson  for  collection,  with  authority  to  settle  them;  that  on  the  10th  of 
January,  1855,  the  goods  were  chiefly  in  a  hardware  storeroom,  and  in  the 
tin  shop  attached  thereto  in  the  village  of  Lasalle ;  that  up  to  that  time  Hask- 
ins had  been  carrying  on  the  business  of  a  hardware  retailer  and  manufacturer 
of  tinware;  that  while  he  was  absent  the  business  was  conducted  by  one 
Atherton,  his  head  clerk,  who  employed  the  operatives  and  superintended 
their  work;  that  on  the  10th  of  January,  1S55,  Haskins  sold  his  stock  to  Be- 
man, and  the  firm  of  Norton,  Jewett  &  Busby,  through  Anderson  as  their 
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agent,  Anderson  canceling  the  aforesaid  debts,  and  giving  his  notes  on  time 
to  Haskins  for  the  balance  of  the  price  agreed  upon;  and  thereupon,  bjr  way 
of  putting  the  purchaser  into  possession,  Haskins,  Anderson  and  Atherton 
being  in  the  storeroom,  Haskins  got  the  key  of  the  outer  door  and  gave  it  to 
Anderson,  and  Anderson  gave  the  key  and  charge  of  the  store  and  tin  shop 
to  Atherton,  who  up  to  that  time  had  been  carrying  on  the  business  for  Hask- 
ins, but  then  undertook  to  act  for  Anderson. 

Anderson  and  Haskins  left  Lasalie  and  did  not  return  until  after  the  attach- 
ment was  laid  on  the  goods.  Haskins  never  returned  to  reside  there,  and  ex- 
ercised no  ownership  over  the  goods  after  the  sale.  Norton,  Jewett  &  Busby 
were  the  ostensible  partners  of  their  firm,  but  they  informed  Anderson  that 
John  C.  Phelps  and  his  brother  were  special  partners.  There  was  no  further 
evidence  to  show  the  interest  of  the  Phelpses,  except  the  belief  of  the  witness 
that  they  were  parties,  though  he  could  not  so  state  from  his  own  personal 
knowledge.    An  objection  to  this  defect  of  proof  was  made,  but  not  insisted  on. 

The  plaintiffs'  proof  further  tended  to  show  that  the  sheriff,  on  the  9th  of 
February,  1855,  did  take  property  attached,  and  removed  it;  and  evidence 
was  offered  to  show  that  before  and  at  the  time  of  said  sale  Haskins  was  in 
failing  circumstances,  and  that  certain  creditors  had  sued  out  writs  of  attach- 
ment, as  set  forth  in  defendants'  special  pleas,  against  the  goods  of  said  Hask- 
ins, and  that  the  taking  of  the  property  complained  of  was  by  legal  process. 

Defendant  offered  further  evidence  tending  to  prove  that  said  sale  was  made 
secretly,  but  several  of  the  plaintiffs'  witnesses  stated  the  sale  was  not  made 
secretly,  and  that,  while  the  invoice  was  being  made  out,  people  were  coming 
in  and  going  out  of  the  store  as  usual;  that  no  steps  were  taken  by  any  one 
to  make  the  sale  known  until  after  the  attachment  was  laid;  that  from  the 
time  of  the  sale  Atherton  continued  to  control  the  goods  and  the  business  as  be- 
fore, and  to  all  appearance  w%s  doing  so  for  Haskins;  that  sales  were  made  to 
customers  as  formerly  without  notice  to  any  one  of  the  change  of  proprie- 
tors, and,  in  some  instances,  the  bills  and  receipts  of  sales  to  customers  were 
made  out  in  the  name  of  Haskins.  No  change  was  made  in  keeping  the  books ; 
that  the  servants  and  operatives  about  the  store  and  tin  shop  continued  to  work 
under  the  direction  of  Atherton,  with  no  knowledge  of  any  sale,  and  suppos- 
ing the  business  was  being  carried  on  as  formerly,  and  for  the  use  of  Haskins; 
but  it  did  not  appear  that  any  of  these  things  were  authorized  by  the  plaint- 
iffs or  known  to  them;  and  that  this  condition  and  course  of  things  continued 
until  the  goods  were  seized  by  the  sheriff. 

§716.  In  a  joint  suit  for  trespass  plaintiffs  must  have  a  joint  interest. 

After  the  testimony  was  closed  the  court  charged  the  jury :  First,  they 
must  be  satisfied  from  the  evidence  that  the  plaintiffs  named  in  the  declara- 
tion had  a  joint  interest  in  the  property  sued  for,  or  they  must  find  for  the 
defendant.  The  jury  found  for  the  plaintiffs,  which  shows  they  were  satisfied 
.  with  the  evidence  on  the  point  made,  or  considered  the  objection  abandoned. 
If  it  were  not  insisted  on  in  the  court  below  it  cannot  be  raised  here.  There 
is  no  error  in  this  charge  of  the  court. 

The  second,  third  and  fourth  charges  were,  "  that  if  the  jury  believe  from 
the  evidence  the  sale  was  made  for  the  purpose  of  hindering,  delaying  or  de- 
frauding creditors,  it  was  invalid  as  against  the  defendant;  and  that  whether 
the  sale  was  or  was  not  fraudulent  was  a  question  of  fact  to  be  determined  by 
the  jury  under  all  the  circumstances  of  the  case.  That  if  the  sale  was  secret, 
and  no  means  taken  to  apprise  the  public  of  it,  these  were  facts  which  threw 
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suspicion  upon  the  transaction,  but  did  not  make  the  sale  fraudulent  in  law 
-as  against  the  defendant." 

§  7 1 7.  A  sale  of  personal  property,  possession  of  which  is  kept  by  vendor,  is 
not  void  as  matter  of  law,  hut  tlie  question  of  fraud  is  for  the  jury. 

It  is  insisted  that  the  sale  was  void  as  matter  of  law  against  creditors,  and 
should  have  been  so  held  by  the  court,  and  the  case  of  Hamilton  v.  Russell,  1 
Cranch,  310;  1  Curtis,  415,  is  cited  as  sustaining  this  position.  In  that  case 
Hamilton  made  an  absolute  bill  of  sale  for  a  slave  on  the  4th  of  January, 
1800,  which  was  acknowledged  and  recorded  on  the  14th  of  April,  1801.  The 
slave  continued  in  the  possession  of  the  vendor  until  an  execution  was  levied 
on  him  as  the  property,  of  the  vendor.  Trespass  was  brought  against  the 
plaintiff  in  the  execution,  who  directed  the  levy  to  be  made.  The  court  held, 
under  the  statute  of  Virginia  against  frauds,  that  an  absolute  bill  of  sale, 
unless  possession  "accompanies  and  follows  "  the  deed  is  fraudulent;  and  the 
case  of  Edwards  v.  Harben,  2  Term  Rep.,  587,  was  cited.  It  is  admitted  that 
the  statute  is  in  affirmance  of  the  common  law.    (See  §§  714-15,  supra.) 

In  his  third  volume  of  Commentaries,  Chancellor  Kent  has  an  interesting 
chapter  on  this  subject,  in  which  the  case  of  Edwards  v.  Harben  and  many 
other  authorities  are  cited;  and  he  favors  the  doctrine  that  unless  the  posses- 
sion of  goods  follows  the  deed,  it  is  fraudulent  per  se.  But  he  states  many 
exceptions  to  this  rnie,  as  where  the  possession  of  the  vendor  is  consistent  with 
the  deed  or  the  circumstances  of  the  case.  And  he  says  in  Steward  v.  Lambe, 
1  Brod.  and  Bing.,  506,  the  court  of  C.  B.  questioned  very  strongly  the  general 
doctrine  in  Edwards  v.  Harben,  that  actual  possession  was  necessary  to  trans- 
fer the  property  in  a  chattel,  and  the  authority  itself  was  shaken.  And  he 
observes  the  conclusion  from  the  more  recent  English  cases  would  seem  to  be 
that  though  a  continuance  in  possession  by  the  vendor  be  prima  facie  a  badge 
of  fraud,  yet  the  presumption  of  fraud  may  be  rebutted  by  explanations. 

In  the  case  of  Wood  v.  Dixie,  7  Q.  B.,  894,  tlte  counsel  who  was  interested 
in  maintaining  the  doctrine  of  Edwards  v.  Harben,  admitted  that  "some 
doubt  has  existed  whether  upon  certain  facts,  as  for  instance,  want  of  posses- 
sion, fraud  is  a  question  of  law  to  be  decided  by  the  court,  or  of  fact  for  the  jury ; 
but  it  seems  to  be  now  established  that  the  question  is  for  the  jury.  In  Martin- 
dale  v.  Booth,  3  B.  and  Ad.,  498,  Parke,  justice,  says  the  dictum  of  Buller,  jus- 
tice, in  Edwards  v.  Harben,  has  not  been  considered  in  subsequent  cases  to 
have  that  import ;  the  want  of  delivery  is  only  evidence  that  the  transfer  was 
colorable.  In  Benton  v.  Thornbell,  2  Marsh.,  427 ;  Lattimer  v.  Batson,  4  Barn, 
and  Cress.,  652,  the  same  doctrine  is  laid  down.  In  the  more  modern  English 
cases  the  stringent  doctrine  of  Edwards  v.  Harben  has  been  departed  from,  and 
the  want  of  possession  of  chattels  purchased  is  considered  evidence  of  fraud 
before  the  jury.  In  Kidd  v.  Rawlinson,  2  Bos.  and  Pull.,  59,  Lord  Eldon  admit- 
ted that  a  bill  of  sale  of  goods  might  be  taken  as  a  security  on  a  loan  of  money, 
and  the  goods  fairty  and  safely  left  with  the  debtor.  And  this  decision  con- 
formed to  Lord  Holt's  view  in  Cole  v.  Davis,  1  Lord  Raymond,  724,  and  Lord 
Eldon,  many  years  afterwards,  declared  in  Lady  Arundell  v.  Phipps,  10  Ver., 
145,  that  possession  of  goods  by  the  vendor  was  only  prima  facie  evidence  of 
fraud.  In  Eastwood  v.  Brown,  1  Ryan  and  Moody,  Lord  Tenterden  held  want 
of  possession  was  only  prima  facie  evidence  of  fraud. 

It  would  seem  to  be  difficult  on  principle,  to  maintain  that  the  possession  of 

>  goods  sold  is  per  se  fraud,  to  be  so  pronounced  by  the  court  as  that  cuts  off  all 

explanation  of  the  transaction,  which  may  have  been  entirely  unexceptionable. 

490* 


CONTINUED  POSSESSION  BY  VENDOR  OR  MORTGAGOR.    §§  718,  719. 

If  circumstances  at  law  may  be  proved  to  rebut  the  presumption  of  fraud,  the 
case  must  be  submitted  to  the  jury. 

But  the  case  before  us  is  not  similar  to  that  of  Hamilton  v.  Russell.  There 
was  a  change  of  possession  in  the  goods  purchased  by  Anderson  by  the  deliv- 
ery to  him  of  the  key  of  the  outer  door  of  the  storehouse,  which  he  delivered 
to  Atherton,  who  had  agreed  to  continue  in  the  business  as  the  agent  of  the 
purchasers.  From  the  time  of  the  purchase,  Haskins  had  no  possession  of  the 
property,  nor  did  he  exercise  any  acts  of  ownership  over  it.  He  was  absent 
from  Lasalle  from  the  time  of  the  sale  until  after  the  attachment  was  laid. 
Now,  whether  this  was  a  colorable  delivery  or  not,  was  a  matter  of  fact  for  the 
jury  and  not  a  matter  of  law  for  the  court.  It  is  clearly  not  within  the  case 
of  Hamilton  v.  Russell.  , 

Few  questions  in  the  law  have  given  rise  to  a  greater  conflict  of  authority 
than  the  one  under  consideration.  But  for  many  years  past  the  tendency  has 
been  in  England  and  in  the  United  States,  to  consider  the  question  of  fraud  as 
a  fact  for  the  jury  under  the  instruction  of  the  court.  And  the  weight  of 
authority  seems  to  be  now,  in  this  country,  favorable  to  this  position. 
Where  possession  of  goods  does  not  accompany  the  deed,  it  is  prima  facie 
fraudulent,  but  open  to  the  circumstances  of  the  transaction,  which  may  prove 
an  innocent  purpose.  But  if  such  explanation  may  be  given,  it  is  a  departure 
from  the  stringent  rule  in  the  case  of  Edwards  v.  Harben. 

§  718.  Secrecy  in  sale  of  property  is  a  badge  of  f  rated,  but  not  conclusive 
of  it. 

It  is  urged  that  the  fourth  instruction  is  erroneous,  as  the  jury  were  told, 
though  the  sale  was  secret,  and  no  means  taken  to  make  it  public,  it  was  not 
fraudulent  in  law  against  the  defendant.  Whilst  in  the  old  cases  it  was  held 
that  the  possession  of  the  vendor  of  goods  sold  was  fraudulent  against  creditors, 
no  case,  it  is  believed,  has  been  so  held  by  the  court  on  the  alone  ground  of 
secrecy  in  making  the  contract.  It  is  a  circumstance  connected  with  other 
facte  from  which  fraud  may  be  inferred.  But  if  the  secrecy  supposed  amounted 
to  absolute  fraud,  yet  the  court  could  not  have  so  pronounced  in  this  case,  as 
there  was  evidence  controverting  the  supposition  of  secrecy,  which  the  oourt 
could  not  properly  take  from  the  consideration  of  the  jury. 

The  fifth  and  sixth  charges  were  that  the  jury  were  to  determine  the  facts 
as  to  the  possession  after  the  sale,  and  that  if  a  sale  is  made  by  a  party  and  the 
vendor  remains  in  possession,  it  is  ordinarily  a  badge  of  fraud,  and  requires 
explanation,  and  under  the  sixth  they  left  the  case  to  the  jury  to  determine 
whether  the  sale  was  in  good  faith  and  for  an  honest  purpose ;  which  instruc- 
tions were,  as  we  think,  correct,  and  in  accordance  with  the  general  doctrine 
on  the  subject. 

§  7 1 9.  Decision  on  motion  for  new  trial  not  a  ground  of  error. 

A  decision  on  a  motion  for  a  new  trial,  being  addressed  to  the  discretion  of 
the  court,  is  no  gronnd  for  a  writ  of  error. 

The  judgment  of  the  circuit  court  is  affirmed. 

MITCHELL  v.  WINSLOW. 
(Circuit  Court  for  Maine :  2  Story,  630-448.    1848.) 

Statement  of  Facts. —  The  mortgage  in  this  case  was  executed  by  the 
Messrs.  Ropes  to  Jeremiah  Winslow,  to  secure  a  loan  of  $15,000,  conveying 
"all  and  singular  all  the  machinery  of  every  kind,  which  is  in  and  belonging 
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to  our  cutlery  manufactory  at  Saccarappa,  in  "Westbrook,  with  all  the  tools 
and  implements  of  every  kind  thereunto  belonging  and  appertaining,  together 
with  all  the  tools  and  machinery  for  the  use  of  said  manufactory,  which  we 
may  at  any  time  purchase  for  four  years  from  this  date,  and  also  all  the  stock 
which  we  may  manufacture  or  purchase  during  said  four  years.  To  have  and 
to  hold,"  etc.  "Provided,  nevertheless,  that  if  the  Kopeses  paid  to  Winslow, 
within  four  years,  the  principal  sum  borrowed,  with  interest  semi-annually, 
then  the  deed,  with  certain  notes  of  hand  given  to  secure  the  same,  to  be  void. 
Provided,  also,  until  default  of  or  in  the  payment  of  said  sums  of  money,  or 
of  some  part  thereof,  or  of  the  interest  therefor,  contrary  to  the  true  intent 
and  meaning  of  the  preceding  proviso,  it  shall  and  may  be  lawful  to  and  for 
the  said  George  and  David  N.  Ropes,  their  heirs  and  assigns,  quietly  and 
peaceably,  to  hold  and  enjoy,  all  and  singular  the  premises  hereby  granted, 
and  to  secure  and  take  the  rents  and  profits  therefor,  to  and  for  their  own  use 
and  benefit,  without  denial  or  interruption  of  or  by  the  said  Jeremiah,  his 
heirs  or  assigns,  or  any  other  person  or  persons  claiming  by  or  under  him." 
The  instrument  was  recorded,  and  in  July,  1842,  the  interest  being  in  arrear, 
N.  Winslow  took  possession  of  the  property  as  agent  of  Jeremiah,  and  sold  it 
to  Neal  Dow.  Subsequently  the  Ropeses  were  adjudged  bankrupts,  and  their 
assignee  filed  a  petition  praying  for  an  order  authorizing  him  to  take  posses- 
sion of  the  property. 

Opinion  by  Story,  J. 

Two  questions  are  presented  for  the  consideration  of  the  court.  (1) 
"Whether  the  present  mortgage  created  a  valid  lien,  in  favor  of  the  mort- 
gagee, upon  the  machinery,  tools,  and  stock  in  trade,  acquired  by  the  mort- 
gagors, and  put  into  the  factory  after  the  execution  of  the  mortgage,  within 
the  true  intent  and  meaning  of  the  proviso  in  the  second  section  of  the  bank- 
rupt act  of  1841,  chapter  9.  (2)  Whether  admitting  the  stipulations  of  the 
mortgage  might,  as  against  the  mortgagor,  be  a  good  and  sufficient  authority 
to  the  mortgagee  to  take  possession  of,  and  apply  the  subsequently  acquired 
machinery,  tools,  and  stock,  to  the  payment  of  the  debt  to  him,  the  mortgage 
is  good,  so  as  to  protect  the  property  against  the  claims  of  the  other  creditors 
of  the  bankrupts. 

The  proviso  of  the  bankrupt  act  above  alluded  to  is  in  the  following  words: 
"And  provided,  also,  that  nothing  in  this  act  contained  shall  be  construed  to 
annul,  destroy  or  impair  any  lawful  rights  of  married  women,  or  any  liens, 
mortgages,  or  other  securities  on  property,  real  or  personal,  which  may  be 
valid  by  the  laws  of  the  states  respectively,  and  which  are  not  inconsistent 
with  the  provisions  of  the  second  and  fifth  sections  of  this  act."  I  am  not 
aware  that  the  present  mortgage  has  been  contended  to  be  inconsistent  with 
anything  contained  in  any  section  of  the  act.  It  was  executed  long  before 
the  bankrupt  act  was  in  existence;  and  there  is  no  pretense  to  say  that  it  is 
designedly  fraudulent,  or  that  the  mortgagee  has  waived  any  of  his  rights 
under  the  mortgage. 

The  present  is  a  mortgage  of  personal  property,  and  has  been  duly  recorded 
according  to  the  act  of  1839,  chapter  390,  of  the  state  of  Maine  (which  i$  sub- 
stantially in  the  same  language  as  the  act  of  Massachusetts  on  the  same  sub- 
ject), and  no  objection  arises  on  this  head.  The  question,  therefore,  in  effect, 
resolves  itself  into  this,  whether  the  mortgage,  quoad  future  machinery,  tools, 
and  stock  in  trade,  is  a  valid  mortgage  or  lien,  by  the  laws  of  the  state  of 
Maine,  as  between  the  parties  themselves,  and  also,  as  between  the  mortgagee 
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and  the  creditors  of  the  mortgagors.  If  it  be  valid,  either  at  law  or  in  equity 
(it  is  wholly  immaterial  which),  then  the  decision  must  be  in  favor  of  the  re- 
spondent ;  otherwise,  it  must  be  in  favor  of  the  assignee. 

It  is  material  here  to  state  that  the  present  is  not  a  controversy  between  a 
first  and  second  mortgagee,  as  to  property  acquired  and  in  esse  after  the  exe- 
cution of  the  first  mortgage,  and  before  the  time  of  the  execution  of  the 
second  mortgage,  both  the  mortgagees  being  honajide  purchasers  for  a  valu- 
able consideration,  and  the  second  mortgagee  having  no  notice  of  the  prior 
incumbrance.  That  might,  at  law,  present  a  very  different  question,  and  is 
precisely  that  which  is  understood  to  have  been  decided  in  the  case  of 
Winslow  v.  The  Merchants'  Insurance  Company,  in  Massachusetts.  Neither 
is  this  a  controversy  between  a  mortgagee  of  a  thing  in  building  (as,  for 
■example,  a  ship  in  building)  before  it  is  completed,  and  a  subsequent  attaching 
creditor,  or  a  subsequent  purchaser,  after  it  is  completed,  which  seems  to  have 
been  the  important  point  in  Goodenow,  administrator,  v.  Dunn,  administratrix, 
and  Burney  v.  Amee,  8  Pick.,  236,  and  which  might,  also,  at  law,  admit  of 
very  different  considerations.  The  present  is  a  question  between  the  assignee 
of  a  bankrupt,  acting  for  the  benefit  of  all  the  creditors  and  the  mortgagee, 
claiming  title  under  his  mortgage;  and  it  arises  upon  a  petition,  partaking  of 
the  character  of  a  summary  proceeding  in  equity,  and  not  in  a  suit  at  the 
common  law,  or  governed  by  its  principles.  Now,  it  is  most  material  to  bear 
in  mind,  under  this  aspect  of  the  case,  that  it  is  a  well  established  doctrine, 
that  (except  in  cases  of  fraud)  assignees  in  bankruptcy  take  only  such  rights 
and  interests  as  the  bankrupt  himself  had,  and  could  himself  claim  and  assert 
-at  the  time  of  his  bankruptcy ;  and,  consequently,  they  are  affected  with  all 
the  equities  which  would  affect  the  bankrupt  himself  if  he  were  asserting  those 
rights  and  interests.  This  was  expressly  laid  down  by  Lord  Hardwicke  in 
Brown  v.  Heathcote,  1  Atk.,  160,  162,  where  he  said:  "  The  ground  that  the 
court  go  upon  is  this,  that  assignees  of  bankrupts,  though  they  are  trustees  for 
the  creditors,  yet  stand  in  the  place  of  the  bankrupt,  and  they  can  take  in  no 
better  manner  than  he  could.  Therefore,  assignments  of  choses  in  action  for  a 
valuable  consideration,  have  been  held  good  against  such  assignees."  The 
same  doctrine  was  recognized  by  his  Lordship  in  Jewson  v.  Moulson,  2  Atk., 
417,  420.  Sir  Willian  Gtrant  [Master  of  the  Rolls],  in  Mitford  v.  Mitford, 
9  Ves.,  87,  100,  said:  "I  have  always  understood  the  assignments  from  the 
-commissioners,  like  any  other  assignment  by  operation  of  law,  passed  his  (the 
bankrupt's)  rights  precisely  in  the  same  plight  and  condition  as  he  possessed 
them.  Even  where  a  complete  title  vests  in  them,  and  there  is  no  notice  of 
any  equity  affecting  it,  they  take  subject  to  whatever  equity  the  bankrupt 
was  liable  to.  This  shows  that  they  are  not  considered  purchasers  for  a  valu- 
able consideration,  in  the  proper  sense  of  the  words.  Indeed,  a  distinction 
has  been  constantly  taken  between  them  and  a  particular  assignee  for  a  valu- 
able consideration;  and  the  former  are  placed  in  the  same  class  as  voluntary 
assignees  and  personal  representatives."  The  same  doctrine  was  held  by  Lord 
Thurlow  in  Worrall  v.  Marlar,  reported  in  Mr.  Coxe's  Note  to  1  P.  Will.,  459. 
It  has  ever  since  been  firmly  adhered  to,  (see  Parker  &  Blanchard  v.  Mug- 
gridge,  5  Law  Rep.,  358;  1  Cooke,  Bank.  Law,  ch.  7,  §  2,  pp.  267-270,  4th  edit., 
1799;  1  Deacon  on  Bank.  Laws,  ch.  10,  §  3,  pp.  320,  321,  edit.,  1827;  2  Story 
on  Eq.  Jurisp.,  §§  1229,  1411);  and  has  been  fully  recognized  at  law,  in  cases 
of  bankuptcy.'  Lord  Chief  Justice  Willes,  in  Scott  v.  Surman,  Willes,  402, 
and  the  reporter's  note;  Gladstone  v.  Had  wen,  1  M.  &  Selw.,  517,  526;  Com* 
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Dig.,  Bankrupt,  D.,  19;  Leslie  v.  Guthrie,  1  Bing.,  New  Cas.,  697;  Carvalho 
v.  Burn,  4  Barn.  &  Adolp.,  382,  393;  Meyer  v.  Sharpe,  5  Taunt,  74;  Simond 
v.  Hibbert,  1  Buss.  &  Mylne,  729. 

§  720.    What  necessary  to  a  valid  assignment  at  law. 

It  may  be  admitted  to  be  true,  what,  indeed,  seems  to  be  the  result  of  the 
authorities  cited  at  the  bar,  as  well  as  of  others  equally  entitled  to  respect, 
that  to  make  a  grant  or  assignment  valid  at  law,  the  thing  which  is  the  sub- 
ject of  it,  must  have  an  existence,  actual  or  potential,  at  the  time  of  such  grant 
or  assignment;  and  that  a  mere  possibility  is  not  assignable  (Wood  &  Foster's 
Case,  1  Leon.  R,  42;  Grantham  v.  Hawley,  Hob.  R,  132;  Robinson  v.  Mac- 
donnell,  5  Maule  &  Selw.,  228;  Com.  Dig.,  Assignment,  ch.  3,  Grant,  D);  al- 
though, perhaps,  the  doctrine  may  require  some  qualifications  under  special 
circumstances,  as  for  example,  in  cases  of  the  assignment  of  freight  in  the 
course  of  earning  at  the  time  of  the  assignment,  as  is  shown  in  the  case  of  Les- 
lie v.  Guthrie,  1  Bing.,  New  Cas.,  697,  708, 709.  But  this  admission  will  carry 
us  but  a  very  little  way  in  the  present  case.  For  here  the  true  question  is,  not 
whether  the  assignment  of  the  property  to  be  acquired  in  futuro  is  good  at 
law,  but  whether  it  is  good  in  equity;  for  if  it  be,  then,  independently  of  any 
fraud  (which  is  not  pretended),  as  the  assignee  can  take  only  what  the  bank- 
rupt had  a  title  to,  subject  to  all  equities,  it  follows,  as  a  matter  of  course,  that 
the  petitioner  (the  assignee)  has  no  claim  on  which  he  can  found  himself  for 
relief  under  his  petition.  So  that  the  question  is  in  reality  narrowed  down  to 
the  mere  consideration  of  this,  whether  the  present  mortgage  as  to  the  future 
machinery,  tools,  and  stock  in  trade  to  be  put  into  the  factory  (for  there  is  no 
controversy  as  to  those  in  esse  at  the  time  of  the  assignment),  is  valid  or  not 
against  the  mortgagor. 

§  721.  Courts  of  equity  support  assignments  of  contingent  interests  and  ex- 
pectancies. 

Upon  the  best  consideration  which  I  am  able  to  give  the  subject,  I  think  it 
is  good  and  valid.  Courts  of  equity  do  not,  like  courts  of  law,  confine  them- 
selves to  the  giving  of  effect  to  assignments  of  rights  and  interests  which  are 
absolutely  fixed  and  in  esse.  On  the  contrary,  they  support  assignments,  not 
only  of  choses  in  action,  but  of  contingent  interests  and  expectancies,  and  also 
of  things  which  have  no  present  actual  or  potential  existence,  but  rest  in  mere 
possibility  only.  In  respect  to  the  latter,  it  is  true  that  the  assignment  can 
have  no  positive  operation  to  transfer  in  presenti  property  in  things  not  in 
esse;  but  it  operates  by  way  of  present  contract,  to  take  effect  and  attach  to 
the  things  assigned  when  and  as  soon  as  they  come  in  esse;  and  it  may  be  en- 
forced as  such  a  contract  in  rem  in  equity.  Lord  Hardwicke,  in  Wright  v. 
Wright,  1  Yes.,  409,  411,  expressly  recognized  this  doctrine;  and  said  that  an 
assignment  of  a  contingent  interest  or  possibility  of  an  inheritance  was  equally 
allowable  with  an  assignment  of  a  possibility  of  a  personal  thing  or  chattel 
real.  And  he  added:  "  An  assignment  always  operates  by  way  of  agreement 
or  contract,  amounting,  in  the  consideration  of  this  court,  to  this,  that  one 
agrees  with  another  to  transfer  and  make  good  that  right  or  interest  which  is 
made  good  here  by  way  of  agreement."  In  the  very  case  then  before  him  he 
admitted  that  the  assignor  had  no  immediate  claim  or  demand,  but  a  mere 
possibility  in  the  property  assigned,  and  that  it  was  well  assigned  by  the  word 
"  claim,"  which  well  described  it,  in  presenti  and  in  futuro.  He  also  relied  on 
the  case  of  Beckley  v.  Xewland.  2  P.  Will.,  182,  which  (he  said)  was  an  agree- 
ment on  marriage  to  settle  all  such  lands  as  came  to  the  party  by  descent  or 
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otherwise  from  his  father;  and  it  was  carried  into  effect  by  the  court,  not- 
withstanding an  expectancy  of  an  heir  at  law  is  less  than  a  possibility;  and 
Hobson  v.  Trevor,  2  P.  Will.,  191,  was  fully  to  the  same  effect.  In  Carleton 
v.  Leighton,  3  Meriv.,  667,  Lord  Eldon  is  said  to  have  held  that  Uhe  expectancy 
of  an  heir,  presumptive  or  apparent,  was  not  an  interest  or  possibility,  nor 
Tvas  capable  of  being  made  the  subject  of  assignment  or  contract.  But  there 
is  some  reason  to  doubt  the  accuracy  of  the  language  as  to  assignment  or  con- 
tract; for  he  is  reported  immediately  to  have  added  that  the  cases  cited  (re- 
ferring to  the  cases  of  Beckley  v.  Newland,  and  Hobson  v.  Trevor)  were  cases 
of  covenant  to  settle  or  assign  property  which  should  fall  to  the  covenantor, 
where  the  interest,  which  passed  by  the  covenant,  was  not  an  interest  in  the 
land,  but  a  right  under  the  contract.  This  is  strictly  true,  but  still  the  con- 
tract was  obligatory  and  sufficient  to  enforce  a  specific  performance  thereof. 

In  the  case  of  Carleton  v.  Leighton,  the  sole  question  was  whether  the  mere 
expectancy  of  an  heir  who  became  bankrupt  passed  by  the  assignment  of  the 
commissioners.  Lord  Eldon  held  that  it  did  not;  for  it  was  not  an  interest  or 
even  a  possibility  in  the  land.  It  seems  clear  that  the  language  of  Lord 
Eldon  ought  to  receive  some  modification  from  other  language  used  by  him 
on  other  occasions.  Thus,  in  Lord  Dursley  v.  Fitzhardinge,  6  Ves.,  260,  261, 
lie  expressly  admitted  that  an  heir  or  the  next  of  kin  might  enter  into  contracts 
with  respect  to  their  expectations  a<nd  possibilities,  the  evidence  upon  which 
they  might  perpetuate ;  for  the  law  would  frame  an  interest  in  respect  of  the 
contract.  Again,  In  re  The  Ship  Warre,  8  Price,  269,  note,  in  reference  to 
the  doctrine  of  Lord  Ellenborough  in  Kobinson  v.  Macdonnell,  5  M  &  Selw., 
228,  Lord  Eldon  said  that  he  should  find  it  extremely  difficult  to  say  that  the 
freight  of  a  future  voyage  might  not  become  the  subject  of  an  equitable 
agreement,  as  .well  as  a  first  intended  non-existing  voyage,  if  the  effect  of  the 
assignment  were  not  to  separate  the  freight  and  earnings  forever  from  the 
ship  itself,  but  only  to  separate  it  for  the  temporary  purpose  of  securing  a 
debt,  and  operating  only  upon  that  separation  of  title  till  that  debt  should  be 
paid.  Again,  in  Curtis  v.  Auber,  1  Jac.  &  Walk.,  506,  512,  where  an  assign- 
ment was  made  of  the  present  and  future  earnings  of  a  ship,  Lord  Eldon 
supported  it,  and  said :  "  In  one  case  I  think  it  was  held  that  although  you 
might  assign  the  wool  then  growing  on  the  backs  of  the  sheep,  you  could  not 
assign  the  future  fleeces.  See,  Granthan  v.  Hawley,  Hobart,  132;  1  Madd., 
Ch.  Pract.,  549,  2d  edit.  But  still  it  was  a  good  equitable  assignment,  and 
rendered  the  future  earnings  liable  in  equity." 

The  same  doctrine  was  maintained  by  Mr.  Vice-Chancellor  Shadwell  in 
Douglas  v.  Eussel,  4  Simons,  524;  and  his  decree  was  afterwards  affirmed  by 
the  Lord  Chancellor,  1  Mylne  &  Keen,  R.,  488,  upon  appeal,  as  to  an  assign- 
ment of  freight  earned  and  to  be  earned  on  an  outward  and  homeward  voy- 
age, then  about  to  be  undertaken.  And  it  was  acted  upon  and  supported  in  a 
like  assignment  of  freight  to  be  earned  on  a  particular  voyage  in  the  case  of 
Leslie  v.  Guthrie,  1  Bing.,  N.  C,  697,  708,  709,  where  the  whole  subject  was 
argued  at  large,  in  a  suit  of  the  assignees  under  a  bankruptcy. 

But  the  latest  case,  and  certainly  one  of  the  most  important  and  satisfactory 
in  its  reasoning,  as  well  as  its  conclusion,  is  that  of  Langton  v.  Ilorton,  1 
Hare,  549,  before  Mr.  Vice-Chancellor  Wigram.  There,  a  deed  of  assign- 
ment by  way  of  mortgage,  was  made  of  a  whale  ship  and  her  tackle  and  ap- 
purtenances, and  all  oil  and  head-matter  and  other  cargo,  which  might  be  caught 
and  brought  home  in  the  ship  on  and  from  her  then  present  voyage;  and  the 
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question  arose  between  an  execution  creditor  of  the  assignor,  and  the  assignee, 
whether  the  assignment  was  good  as  to  the  future  cargo  obtained  in  the  voy- 
age after  the  assignment.  The  learned  vice-chancellor  decided  that  it  was. 
Upon  that  ocoasion  he  said:  "Is  it  true,  then,  that  a  subject  to  be  acquired 
after  the  date  of  a  contract,  cannot,  in  equity,  be  claimed  by  a  purchaser  for 
value  under  that  contract?  It  is  impossible  to  doubt,  for  some  purposes  at 
least,  that  by  contract,  an  interest  in  a  thing  not  in  existence  at  the  time  of 
the  contract  may,  in  equity,  become  the  property  of  a  purchaser  for  value. 
The  course  to  be  taken  by  such  purchaser  to  perfect  his  title,  I  do  not  now 
advert  to ;  but  cases  recognizing  the  general  proposition  are  of  common  occur- 
rence. A  tenant,  for  example,  contracts  that  particular  things  which  shall  be 
on  the  property  when  the  term  of  his  occupation  expires  shall  be  the  prop- 
erty of  the  lessor  at  a  certain  price,  or  at  a  price  to  be  determined  in  a  certain 
manner.  This,  in  fact,  is  a  contract  to  sell  property  not  then  belonging  to 
the  vendor,  and  a  court  of  equity  will  enforce  such  contracts,  where  they  are 
founded  on  valuable  consideration,  and  justice  requires  that  the  contract  should 
be  specifically  performed.  The  same  doctrine  is  applied  in  important  cases  of 
contracts  relating  to  mines,  where  the  lessee  has  agreed  to  leave  engines  and 
machinery  not  annexed  to  the  freehold  which  shall  be  on  the  property  at  the 
expiration  of  the  lease,  to  be  paid  for  at  a  valuation.  The  contract  applies, 
in  terms,  to  implements,  which  shall  be  there  at  the  time  specified ;  and  here 
neither  construction  nor  decision  has  confined  it  to  those  articles  which  were 
on  the  property  at  the  time  the  lease  was  granted.  But  it  is  not  necessary 
that  I  should  refer  to  such  cases  as  these;  for  Lord  Eldon,  in  the  case  of  The 
Ship  Warre,  8  Price,  269,  n.,  and  in  Curtis  v.  Auber,  1  J.  &  W.,  526,  has  de- 
cided all  that  is  necessary  to  dispose  of  the  present  argument.  Admitting 
that  those  cases  are  not  specifically,  and  in  terms,  like  the  principal  case,  they 
are  not  of  the  less  authority  for  the  present  purpose ;  for  they  remove  the  dif- 
ficulty, which  has  been  raised  in  argument,  and  decided,  that  non-existing 
property  may  be  the  subject  of  valid  assignment.  I  will'suppose  the  case  of  the 
owner  of  a  ship,  which  is  going  out  in  ballast,  proposing  to  borrow  of  another 
party  a  sum  of  5,00(M.  to  pay  the  crew  and  furnish  an  outfit ;  and  agreeing 
that,  in  consideration  of  the  loan,  the  homeward  cargo  should  be  consigned 
to  the  party  advancing  the  money.  It  cannot  reasonably  be  denied,  in  the 
face  of  the  authorities  I  have  just  referred  to,  that  a  court  of  equity,  upon  a 
contract  so  framed,  would  hold,  that  the  party  advancing  the  monoy  was,  as 
against  the  owner,  entitled  to  claim  the  homeward  cargo.  And  if  a  party  inay 
contract  for  the  consignment  of  a  homeward  cargo,  I  cannot  see  why  he  may 
not  contract  with  the  owner  of  a  ship  engaged  in  the  South  Sea  fisheries,  that 
the  fruit  of  the  voyage,  the  whales  taken,  or  the  oil  obtained,  shall  be  his 
security  for  the  amount  of  his  advances.  I  cannot,  without  going  in  opposi- 
tion to  many  authorities,  which  have  been  cited,  throw  any  doubt  upon  the 
point,  that  Birnie,  the  contracting  party,  would  be  bound  by  the  assignment  to 
the  plaintiffs." 

§  7  2  2.  Validity  of  contract  to  create  a  lien  on  property  to  which  the  party  has 
not  the  title,  or  which  is  not  in  esse. 

Now,  it  seems  to  me,  that  this  reasoning  is  exceedingly  cogent  and  strik- 
ing, and  it  stands  upon  grounds  entirely  satisfactory  and  conclusive  upon  the 
whole  subject.  What,  then,  is  there  to  distinguish  the  case  before  the  court 
from  this  reasoning?  I  confess  myself  unable  to  perceive  any.  It  seems  to 
me  a  clear  result  of  all  the  authorities,  that  wherever  the  parties,  by  their  con- 
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tract,  intended  to  create  a  positive  lien  or  charge,  either  upon  real  or  upon 
personal  property,  whether  then  owned  by  the  assignor  or  contractor,  or  not, 
or  if  personal  property,  whether  it  is  then  in  esse  or  not,  it  attaches  in  equity 
as  a  lien  or  charge  upon  the  particular  property,  as  soon  as  the  assignor  or  con- 
tractor acquires  a  title  thereto,  against  the  latter,  and  all  persons  asserting  a 
claim  thereto,  under  him,  either  voluntarily  or  with  notice,  or  in  bankruptcy.  See 
2  Story  on  Eq.  Jurisp.,  §  1231,  and  the  authorities  there  cited ;  Cross  on  Liens,  ch. 
12,  pp.  187, 188, 191, 192;  Prebblev.  Boghurst,  1  Swanst.  E.,  309;  Needham  v. 
Smith,  4  Buss.,  318;  Kandall  v.  Willis,  5  Ves.,  262,  274,  275;  Simond  v.  Hib- 
bert,  1  Russ.  &  Mylne,  719. 

§  723.  Might  of  mortgagor  to  retain  possession  of  property. 

But,  then,  it  is  argued,  that  here  the  possession  of  the  property  was  during 
the  whole  period  of  four  years  to  remain  in  the  mortgagors,  and  they  were  to 
take  the  rents  and  profits  thereof  for  their  own  benefit.  Nay,  that  they  had 
the  power  to  dispose  of  the  stock  in  trade  and  the  other  property  by  sale,  and 
thus  they  acquired  and  retained  the  full  dominion  over  the  same  during  that 
period,  which  is  inconsistent  with  the  nature  and  objects  of  such  a  mortgage, 
and  against  the  policy  of  the  law.  In  short,  that  as  to  creditors,  it  operates 
a  virtual  constructive  fraud  upon  their  rights.  As  to  the  possession  and  use 
of  the  property,  and  taking  the  rents  and  profits  thereof,  there  is  nothing  in 
that  part  of  the  objection  which  will  invalidate  the  mortgage. 

Nothing  is  more  common  in  mortgages  of  real  estate  than  an  agreement 
that  the  mortgagor  shall  take  the  rents  and  profits  until  breach  of  the  condi- 
tion thereof.  And  as  to  chattels  there  is  as  little  question  that  where  a  mort- 
gage or  a  lien  is  created  on  chattels  by  contract  it  is  entirely  competent  for 
the  parties  to  agree  that  the  possession  and  use  thereof  shall  be  retained  by  the 
mortgagor  until  the  breach  of  the  condition,  or  by  the  debtor  until  the  cred- 
itor shall  assert  his  rights  against  it  as  a  security  for  the  debt.  Even  in  cases 
of  bankruptcy,  a  qualified  possession  of  the  property  by  the  debtor  will  not 
oust  the  creditor  of  his  rights  as  leaving  the  property  in  the  order  and  disposi- 
tion of  the  debtor  under  the  statute  of  21  Jac.,  1,  ch.  19,  §§  10, 11,  or  the  stat- 
ute of  6  Geo.  4,  ch.  16,  §  72.  That  was  expressly  held  in  Crowfoot  v.  London 
Dock  Co.,  2  Cromp.  &  Mees.,  637,  where  the  possession  of  the  debtor  was  not  ex- 
clusive but  was  mixed  up  with  that  of  the  creditor,  the  property  (steam  engines 
and  other  apparatus)  being  employed  by  the  debtor  in  operations  conducted 
by  the  company,  the  possession  of  the  debtor  being  in  pursuance  of  an  arrange- 
ment under  which  he  had  a  right  of  user  for  the  purposes  of  the  contract. 
The  case  of  Hawthorn  v.  Newcastle  &  North  Shields  Kailway  Company,  re- 
ported in  Cross  on  Lien,  Appendix,  408,  carried  the  doctrine  a  step  farther, 
and  decided  that  a  covenant  in  a  contract  to  build  a  bridge  for  the  company, 
made  by  the  builders,  that  the  company  should  have  a  lien  upon  the  machines, 
implements  and  materials  of  the  builders,  in  or  upon  the  land  or  grounds 
where  the  bridge  was  to  be  built,  as  a  security  for  the  completion  of  the  works  was 
good  in  favor  of  the  company,  in  the  case  of  the  bankruptcy  of  the  builders,  as 
a  lien  in  the  nature  of  a  shifting  lien  upon  such  materials  as  happened  for  the 
time  being  to  lie  upon  the  actual  line  of  the  railway  or  upon  the  adjacent  land 
in  possession  of  the  company.  Under  the  statute  of  Maine  for  the  recording 
oi  mortgages  of  personal  property  (act  of  1839,  ch.  390),  where  the  mortgage 
is  recorded,  it  is  valid  without  possession  of  the  property  mortgaged  being  de- 
livered to  the  mortgagee,  and  a  stipulation  that  it  shall  remain  in  possession  of 
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the  mortgagor  until  breach  of  the  condition,  has  been  upheld  as  within  the 
true  spirit  and  intendment  of  the  act.  Forbes  v.  Parker,  16  Pick.  R.,  462;  Re- 
vised Statutes  of  Maine,  ch.  125,  §  32,  p.  558,  edit.  1841;  Abbott  v.  Goodwin, 
2  Appl.  &  Shep.  R,  408. 

§724.  and  to  sell 

Then  as  to  the  supposed  right  of  sale  of  the  stock  in  trade  and  other  mort- 
gaged property.  Admitting  it  to  exist,  and  to  be  fairly  deducible  from  the 
language  of  the  instrument  (which  certainly  is  not  a  strained  construction  of 
its  apparent  object  and  intent),  that  right,  conceded  by  the  mortgagee,  is  not 
inconsistent  with  the  validity  of  the  mortgage;  for  still  the  proceeds  or  other 
equivalent  property  may  be  substituted  for  it,  and  if  the  parties  consent  to 
such  an  arrangement  there  seems  no  legal  objection  to  it.  The  case  of  Abbott 
v.  Goodwin,  20  Me.,  408  (2  Appl.  &  Shep.,  408),  manifestly  proceeds  upon  this 
ground.  In  that  case  it  was  expressly  decided  that  if  the  mortgagor  should, 
under  a  stipulation  in  the  mortgage  giving  him  that  authority,  sell  the  goods 
mortgaged,  and  with  the  proceeds  should  purchase  other  goods,  the  latter 
goods  would  represent  the  first  and  be  substituted  for  them ;  and  would  be 
equally  with  the  first  subject  to  the  lien  of  the  mortgagee.  Now,  in  effect, 
precisely  what  the  court  thus  decided  to  be  the  result  of  law  is  provided  for  by 
the  agreement  of  the  parties  in  the  present  mortgage.  Macomber  v.  Parker, 
14  Pick.  R.,  497,  affirms  the  same  doctrine;  and  both  proceed  upon  principles 
analogous  to  those  held  in  Hawthorn  v.  Newcastle  &  North  Shields  Kail  way 
Company,  already  cited. 

§  725.  Where  the  mortgage  is  recorded,  the  mere  faeb  that  the  mortgagor  is  to 
retain  possession  until  default  is  not  a  fraud  as  to  creditors. 

This  objection  then  falls  to  the  ground  and  leaves  the  case  stripped  of  every 
other  consideration  except  the  argument  that  the  mortgage  is  a  virtual  fraud 
upon  the  other  creditors  and  is  against  the  policy  of  the  law,  and,  therefore, 
cannot  be  protected  against  the  claims  of  the  other  creditors,  however  it  might 
stand  valid  as  between  the  parties  themselves.  And  this,  in  effect,  is  the  re- 
maining point  arising  upon  the  second  question  propounded  at  the  hearing. 
Now,  if  the  considerations  already  suggested  are  sound,  they  seem  to  dispose 
of  this  part  of  the  controversy.  There  is  no  pretense  of  any  fraud,  either  act- 
ual or  constructive,  intended  by  the  mortgagor  and  mortgagee.  So  far  as 
their  intentions  are  concerned,  they  were  upright,  and  honest,  and  correct. 
The  mortgage  was  recorded,  and  there  is  no  ground  to  suggest  any  intentional 
concealment.  The  possession  of  the  property  by  the  mortgagors,  and  the 
power  to  use  it  and  dispose  of  it,  was  not  only  consistent  with  the  deed,  but 
was  positively  avowed  and  provided  for  by  it.  The  creditors,  therefore,  were 
not  allured  by  any  false  colors  or  false  credit  held  out  to  mislead  them.  Now, 
I  am  not  aware  of  any  policy  of  the  law,  or  of  any  principle  of  law,  which 
makes  any  conveyance  of  this  sort  invalid  as  to  creditors,  if  they  have  full  no- 
tice, or  may  have  full  notice  of  it  by  the  exercise  of  reasonable  diligence.  In- 
deed, the  law  makes  the  registration  of  the  deed  constructive  notice  of  its  con- 
tents to  all  persons;  since  it  was  required  to  be  registered,  and  was  registered 
in  conformity  to  law.  What  ground  is  there,  then,  to  assert  that  the  convey- 
ance was  against  the  policy  of  the  law?  The  phrase  itself  is  somewhat  in- 
definite, and,  in  its  actual  application  here,  is  difficult  to  be  grasped  and 
comprehended.  I  profess  that  I  am  not  able  to  perceive  any ;  and,  as  far  as 
authorities  go,  they  point  the  other  way.     Besides,  the  assignee  here  stands 
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before  the  court  affected  with  all  the  equities  of  the  original  debtors ;  and  the 
creditors  here  assert  their  rights  through  and  under  the  assignee  and  not  by 
any  paramount  title. 

In  every  view,  therefore,  which  I  am  able  to  take  of  the  case,  it  seems  to 
me  that  the  claim  of  the  assignee  is  not  maintainable,  and  that  his  petition 
ought  to  be  dismissed. 

Under  all  the  circumstances,  as  the  questions  are  of  a  somewhat  novel  char- 
acter, I  incline  to  think  that  the  respondents  ought  not  to  be  allowed  their 
costs;  and  that  the  costs  of  the  assignee  should  be  a  charge  on  the  bankrupt's 
estate.  But  this  is  a  matter  for  the  consideration  of  the  district  judge.  I  shall, 
accordingly,  direct  a  certificate  to  be  sent  to  the  district  court,  answering  both 
the  questions  adjourned  into  this  court  in  the  affirmative. 

HAWKINS  v.  HASTINGS  BANK. 
(Circuit  Court  for  Minnesota:  1  DiUon,  462-465.    1870.) 

Action  by  an  assignee  in  bankruptcy  to  set  aside  a  mortgage  made  by  the 
bankrupt 

§  725a.  A  seal  attached  to  an  instrument,  which  does  not  require  the  same  by 
law j  does  not  change  its  character  or  effect 

Opinion  by  Nelson,  J. 

The  mortgage  is  fair  and  valid  upon  its  face.  It  is  executed  under  seal  by 
one  partner,  in  the  name  of  the  firm,  the  copartner  having  subsequently  given 
his  parol  assent  thereto.  There  is  nothing  in  the  statutes  of  this  state  requir- 
ing such  an  instrument  to  be  under  seal,  and  the  fact  that  a  seal  is  attached,  does 
not  change  its  character  or  effect.  1  Met.,  515,  and  cases  cited.  Indeed,  if  a  seal 
was  necessary  to  the  validity  of  such  an  instrument,  we  are  satisfied  that  the 
rigid  common  law  rule  has  been  relaxed,  and  the  doctrine  fully  sustained  by 
modern  decisions,  that  one  partner  can  bind  the  firm  by  an  instrument  in 
writing  under  seal,  when  both  are  interested  in  the  transaction,  if  there  is  a 
previous  parol  authority,  or  a  subsequent  parol  assent  to  the  act.  4  Metcalf, 
648;  Smith  v.  Kerr,  3  Comst.,  144;  4  T.  R,  313;  Kinner  v.  Dayton,  19  Johns., 
513;  11  Pick.,  400. 

§  726.  J.  clause  in  a  mortgage  making  the  mortgagors  the  agents  of  the  mort- 
gagees in  selling  the  property,  the  proceeds  to  be  applied  to  the  main  indebtedness, 
does  not  affect  the  mortgage  with  any  taint  of  fraud. 

The  consideration  ($6,000)  was  advanced  at  the  time  the  mortgage  was  ex- 
ecuted, and  credit  was  given  upon  the  bank  check  book  for  the  amount,  less 
interest  and  stamps,  and  although  some  past  due  paper,  held  by  the  bank 
against  the  mortgagors  and  their  father,  was  paid,  I  do  not  think  there  was 
anything  in  this  particular  branch  of  the  transaction  to  indicate  unfairness  or 
dishonesty.  The  conditions  of  the  mortgage  are  a  little  out  of  the  ordinary 
terms  of  such  instruments,  but  as  the  consideration  was  a  present  one,  and  the 
money  received  was  immediately  appropriated  to  the  payment  of  actual  in- 
debtedness to  other  creditors,  to  an  amount  nearly  equal  to  the  consideration 
expressed,  the  instrument  is  not  necessarily  void  on  that  account.  The 
stipulations  which  are  pressed  by  counsel,  as  indicating  fraud  per  se,  are  as 
follows:  "And  it  is  further  agreed  between  the  parties  hereto,  that  until  said 
sum  of  $6,000  and  interest  shall  be  paid,  the  said  parties  of  the  first  part  shall  re- 
main in  possession  of  said  goods,  as  the  agents  of  the  party  of  the  second  part, 
and  shall  well  and  truly  account  to  the  said  party  of  the  second  part,  their  a&- 
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signs,  monthly,  for  all  sales  made  by  them,  of  the  aforesaid  property,  hereby 
mortgaged,  until  said  sum  of  $6,000  shall  be  fully  paid  and  satisfied,  .  .  . 
the  inteAtion  of  the  parties  to  this  mortgage  being  that  the  sale  of  the  property 
herein  specified  be  absolute  to  the  said  party  of  the  second  part,  until  said  in- 
debtedness shall  be  fully  paid,  with  interest;  said  parties  of  the  first  part  only 
acting  as  the  agents  of  the  said  party  of  the  second  part,  in  disposing  of  the 
goods  hereinbefore  mentioned,  and  accounting  for  the  proceeds  thereof  until  said 
indebtedness  is  paid"  These  conditions  do  not  render  the  mortgage  void  upon 
its  face;  if  carried  out  in  good  faith,  they  certainly  would  not  hinder,  delay, 
or  defraud  creditors.  The  object,  as  expressed,  was  to  subject  the  mortgaged 
property  to  the  payment  of  the  loan.  This  is  the  legitimate  purpose  of  securi- 
ties of  this  character,  and  «as  the  mortgagors  had  the  control  of  the  stock  of 
goods,  there  being  no  actual  and  continued  change  of  possession,  they  could 
only  rightfully  dispose  of  it  fbr  the  purpose  of  liquidating  the  secured  debts. 
They  could  not  sell  for  their  own  use;  this  would  have  been  a  fraud  upon 
creditors,  and  if  such  permission  was  given  by  the  terms  of  the  instrument,  or 
agreed  and  consented  to  by  parol,  the  mortgage  would  be  void.  4  Minn.,  533; 
17  Wend.,  492;  9  K  Y.,  213;  13  id.,  577;  19  id.,  123;  2  Hilliard  on  Mortgages, 
and  cases  cited.  The  possession  of  the  mortgagors  is  explained  by  the  very 
terms  of  the  instrument,  and  is  not  inconsistent  with  good  faith,  within  the 
meaning  of  sec.  1,  p.  326,  R  S.  Minn.,  tit.,  "  Fraudulent  Conveyances  and 
Chattel  Mortgages.*'  The  mortgagees,  however,  must  be  bound  by  the  agree- 
ment which  they  have  entered  into.  They  have  created  the  mortgagors  their 
agents,  and  authorized  them  to  sell  the  mortgaged  property,  and  account 
monthly  for  the  proceeds,  until  the  d^bt  is  paid.  So  far  as  creditors  are 
concerned,  the  relation  of  principal  and  agent  must  be  sustained.  The  acts  of 
the  mortgagors,  within  the  scope  of  their  agency,  must  be  regarded  as  the 
acts  of  the  mortgagees,  and  proceeds  of  all  sales  made  must  be  credited  pro 
tanto  towards  extinguishing  the  debt.  28  N.  T.,  360.  The  remaining  prop- 
erty, or  its  proceeds,  must  go  into  the  hajids  of  the  assignee.  The  books  of 
the  bank  showed  that  the  deposits  made  t>y  the  mortgagors,  after  the  execu- 
tion of  the  mortgage,  and  before  they  were  closed  up,  exclusive  of  the  $6,000 
loan  which  had  been  placed  to  their  credit,  amounted  to  $5,251.62;  and  although 
there  is  no  direct  testimony  that  these  deposits  were  from  the  proceeds  of  the 
sales  of  this  stock  of  goods,  I  think  the  presumption  is  strong  that  such  was 
the  case,  as  they  were  made  in  small  amounts,  from 'day  to  day,  running 
through  a  period  of  nearly  two  months.  However,  the  mortgage  debt,  in  my 
opinion,  would  be  extinguished,  provided  the  sales,  during  the  time  the  mort- 
gagors  were  in  possession,  amounted  to  the  debt  and  interest. 

We  shall  refer  the  matter  to  a  master  and  examiner,  to  take  an  account  and 
ascertain  the  amount  of  sales,  giving  the  mortgagee,  in  his  report,  a  decree  for 
the  deficiency,  if  any  should  be  found. 

ROBINSON  v.  ELLIOTT. 
(22  Wallace,  513-S27.    1874.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Indiana. 

Statement  op  Facts. —  John  and  Seth  Coolidge,  partners,  executed  a  chattel 
mortgage  on  all  the  goods  in  their  store  in  favor  of  Robinson,  as  trustee,  to 
secure  him  as  indorser,  and  Sloan  as  creditor  of  the  firm.  The  mortgage  was 
duly  recorded  as  required  by  the  statute  of  frauds  of  Indiana  in  cases  where 
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possession  of  chattels  does  not  follow  the  deed,  and  among  other  things  pro- 
Tided  that  the  firm  should  retain  possession  of  the  goods  and  carry  on  their 
business  as  usual,  buy  and  sell,  replacing  goods  sold  with  new  goods,  to  be  sub- 
ject to  the  same  trusts.  After  the  expiration  of  two  years  the  secured  debts, 
though  reduced  in  amount,  were  unpaid,  and  one  of  the  partners  died  and  the 
survivor  became  bankrupt.  The  assignee,  Elliott,  claimed  the  goods,  and  Rob- 
inson filed  a  bill  against  him,  which,  upon  demurrer,  was  dismissed,  and 
Uobinson  appealed. 

Opinion  by  Mr.  Justice  Davis. 

There  are  few  subjects  which  have  bfcen  more  discussed  in  the  courts  of  this 
country,  with  less  uniformity  of  decision,  than  that  of  sales  and  mortgages  of 
personal  goods,  without  delivery  of  possession.  In  Indiana  the  statute  of  13th 
iJizabeth  has  been  adopted,  and  two  provisions  applicable  to  this  case  en- 
grafted on  it.  The  first  declares  that  "  no  assignment  of  goods  by  way  of 
mortgage  shall  be  valid  against  any  other  person  than  the  parties  thereto, 
when  such  goods  are  not  delivered  to  the  mortgagee,  or  assignee,  and  retained 
by  him,  unless  such  assignment  or  mortgage"  shall  be  duly  recorded.  And 
the  second  says,  "  that  the  question  of  fraudulent  intent  in  all  cases  shall  be 
deemed  a  question  of  fact." 

§  727,  A  mortgage  in  Indiana  which  simply  permits  the  mortgagor  to  retain 
^possession  until  breach  of  condition  is  prima  facie  'valid. 

Prior  to  the  incorporation  of  these  provisions  in  the  statute  in  was  necessary 
to  the  validity  of  chattel  mortgages  in  Indiana  that  there  should  be  a  manual 
delivery  of  the  mortgaged  property  to  the  mortgagee,  who  should  continue  to 
hold  the  same  in  his  possession.  These  provisions  changed  the  law  in  this 
particular,  and  permitted  the  retention  of  the  possession  of  personal  property 
by  the  mortgagor  in  a  chattel  mortgage  given  as  a  security  for  the  payment  of 
debts.  And  there  can  be  no  question  that  in  Indiana  a  mortgage,  which 
simply  allows  the  mortgagor  to  retain  the  possession  and  use  of  the  property 
until  breach  of  the  condition  is,  when  duly  recorded,  prima  facie  valid.  But 
it  is  insisted  that  the  effect  of  these^pro visions  is  also  to  make  a  mortgage  of  a 
stock  of  goods,  containing  a  provision  authorizing  the  mortgagor  to  retain 
possession  for  the  purpose  of  selling  in  the  usual  course  of  trade,  prima  fade 
valid,  and  that  the  court  cannot,  as  a  matter  of  law,  pronounce  it  fraudulent. 
This,  we  think,  is  going  beyond  what  the  legislature  intended.  If  registration 
was  intended,  as  wo  think  it  was,  as  a  substitute  for  delivery  of  possession,  it 
was  not  meant  to  be  a  protection  for  all  the  other  stipulations  contained  in  a 
mortgage.  If  so,  it  could  be  used  as  a  cover  for  any  fraudulent  transaction, 
which  would  have  to  be  treated,  on  the  theory  advanced,  as  valid,  until  the 
contrary  was  shown. 

§  728.  Recording  a  chattel  rruyrtgage  in  Indiana  is  a  substitute  for  delivery  of 
possession,  but  does  not  operate  to  make  it  prima  facie  valid  if  it  is  otherwise 
faulty. 

It  is  true  the*  law  conferred  on  the  parties  the  right  to  agree  that  the  pos- 
session of  the  property  could  remain  with  the  mortgagor,  provided  the  mort- 
gage be  recorded ;  but  if  the  mortgage  contains  other  provisions,  which,  on 
legal  principles,  vitiates  the  whole  instrument,  it  is  difficult  to  see  how  record- 
ing it  could  make  it  even  prima  facie  valid.  The  bill  of  sales  registration  act 
in  England  makes  void  all  bills  of  sale  not  filed  as  required,  if  unaccompanied 
by  possession.  An  eminent  writer  in  speaking  of  this  act  says:  "Of  course 
the  mere  fact  of  due  registration  of  a  bill  of  sale,  under  this  act,  does  not 
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necessarily  make  it  good  against  creditors.  The  act  was  not  passed  with  a 
view  of  making  good  a  title  which  was  not  good  before,  but  for  the  protection 
of  creditors."  May  on  Fraudulent  Conveyances,  p.  120.  And  to  the  same  effect 
is  Wood  v.  Lowry,  17  Wend.,  495-6. 

§  729.  Under  the  statute  of  frauds  in  Indiana  it  is  competent  for  the  court 
to  declare  a  deed  void  upon  its  face  as  fraudulent  in  law. 

It  is  argued,  however,  that  there  can  be  no  such  thing  in  this  class  of  cases 
as  constructive  fraud,  because  under  the  statute  the  question  of  fraudulent 
intent  is  one  of  fact.  But  the  supreme  court  of  Indiana  has  decided  the  ques- 
tion differently.  The  statute  of  that  state  for  the  prevention  of  frauds  embraces 
twenty-two  sections.  The  tenth  relates  to  the  registration  of  chattel  mort- 
gages ;  the  seventeenth  enacts  that  every  assignment,  etc.,  of  any  estate  in 
lands  or  of  goods,  made  with  intent  to  hinder,  delay  or  defraud  creditors,  shall 
be  void;  and  the  twenty-first  declares  that  the  question  of  fraudulent  intent, 
in  all  cases  arising  under  the  provisions  of  this  act,  shall  be  deemed  a  question 
of  fact.  It  will  thus  be  seen  that  the  last  section  applies  to  conveyances  of 
land  as  well  as  to  assignments  of  goods  by  way  of  mortgage.  In  Jenners  and 
others  v.  Doe  on  the  demise  of  Pomeroy  and  others,  9  Ind.,  461,  the  question 
was  whether  a  deed  of  trust  on  certain  lands  was  void  as  to  creditors  who  did 
not  consent  to  it.  The  court  of  original  jurisdiction  held  the  deed  void  upon 
its  face  as  a  question  of  law. 

§  780.  If  a  deed  on  its  face  conforms  to  the  law  it  can  go  to  the  jury,  for  wham 
the  question  of  intent  is  an  open  one. 

It  was  contended  that  this  ruling  was  erroneous,  and  that  in  all  cases  the 
instrument  must  be  referred  to  the  jury  in  connection  with  the  facts.  But  the 
supreme  court  held  the  ruling,  to  be  correct.  They  say  that  the  provisions 
embraced  in  the  seventeenth  and  twenty-first  sections  of  the  statute  have 
declared,  not  changed,  the  law  on  the  subject;  that  the  court  must,  in  the  first 
instance,  determine  upon  the  legal  effect  6i  a  written  instrument,  and  if  that 
be  to  delay  creditors  it  is  rejected.  If,  however,  on  its  face  it  conforms  to  the 
law,  it  is  received  in  evidence,  and  the  question  of  the  intent  with  which  it  was 
executed  is  an  open  one  for  the  jury.  It  would  seem  to  be  the  view  of  the 
court  in  this  case,  as  well  as  in  the  preceding  one  in  the  same  volume,  of  Nutter 
v.  Harris,  that  the  twenty-first  section  applies  to  cases  of  actual  or  meditated 
and  intentional  fraud,  and  is  not  applicable  to  written  instruments  which  the 
law  adjudges  to  be  fraudulent  on  their  face  and  consequently  void. 

There  is,  therefore,  nothing  in  the  way  of  the  consideration  of  the  main 
question  involved  in  this  controversy  on  its  merits. 

If  chattel  morgages  were  formerly,  in  most  of  the  states,  treated  as  invalid 
unless  actual  possession  was  surrendered  to  the  mortgagee,  it  is  not  so  now, 
for  modern  legislation  has,  as  a  general  thing  (the  cases  to  the  contrary  being 
exceptional),  conceded  the  right  to  the  mortgagor  to  retain  possession,  if  the 
transaction  is  on  good  consideration  and  bona  fide.  This  concession  is  in 
obedience  to  the  wants  of  trade,  which  deem  it  beneficial  to  the  community 
that  the  owners  of  personal  property  should  be  able  to  make  bona  fide  mort- 
gages of  it,  to  secure  creditors,  without  any  actual  change  of  possession. 

§  731.  Stipulations  in  a  mortgage  which  do  not  benefit  the  creditor,  but  oper- 
ate to  the  advantage  of  the  debtor  and  to  the  injury  of  oilier  creditors,  vitiate  the 
instrument. 

But  the  creditor  must  take  care  in  making  his  contract  that  it  does  not  con- 
tain provisions  of  no  advantage  to  him,  but  which  benefit  the  debtor,  and  were 
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designed  to  do  so,  and  are  injurious  to  other  creditors.  The  law  will  not 
sanction  a  proceeding  of  this  kind.  It  will  not  allow  the  creditor  to  make  use 
of  his  debt  for  any  other  purpose  than  his  own  indemnity.  If  he  goes  beyond 
this  and  puts  into  the  contract  stipulations  which  have  the  effect  to  shield  the 
property  of  his  debtor,  so  that  creditors  are  delayed  in  the  collection  of  their 
debts,  a  court  of  equity  will  not  lend  its  aid  to  enforce  the  contract.  These 
principles  are  not  disputed,  but  the  courts  of  the  country  are  not  agreed  in 
their  application  to  mortgages,  with  somewhat  analogous  provisions  to  the 
one  under  consideration.  The  cases  cannot  be  reconciled  by  any  process  of 
reasoning  or  on  any  principle  of  law.  As  the  question  has  never  before  been 
presented  to  this  court,  we  are  at  liberty  to  adopt  that  rule  on  the  subject 
which  seems  to  us  the  safest  and  wisest.  It  is  not  difficult  to  see  that  the 
mere  retention  and  use  of  personal  property  until  default  is  altogether  a  differ- 
ent thing  from  the  retention  of  possession  accompanied  with  a  power  to  dis- 
pose of  it  for  the  benefit  of  the  mortgagor  alone.  The  former  is  permitted  by 
the  laws  of  Indiana,  is  consistent  with  the  idea  of  security,  and  may  be  for 
the  accommodation  of  the  mortgagee ;  but  the  latter  is  inconsistent  with  the 
nature  and  character  of  a  mortgage,  is  no  protection  to  the  mortgagee,  and  of 
itself  furnishes  a  pretty  effectual  shield  to  a  dishonest  debtor.  We  are  not 
prepared  to  say  that  a  mortgage  under  the  Indiana  statute  would  not  be  sus- 
tained which  allows  a  stock  of  goods  to  be  retained  by  the  mortgagor,  and 
sold  by  him  at  retail  for  the  express  purpose  of  applying  the  proceeds  to  the 
payment  of  the  mortgage  debt.  Indeed,  it  would  seem  that  such  an  arrange- 
ment, if  honestly  carried  out,  Would  be  for  the  mutual  advantage  of  the  mort- 
gagee and  the  unpref erred  creditors.  But  there  are  features  engrafted  on  this 
mortgage  which  are  not  only  to  the  prejudice  of  creditors,  but  which  show 
that  other  considerations  than  the  security  of  the  mortgagees,  or  their  accom- 
modation even,  entered  into  the  contract.  Both  the  possession '  and  right  of 
disposition  remain  with  the  mortgagors.  They  are  to  deal  with  the  property 
as  their  own,  sell  it  at  retail,  and  use  the  money  thus  obtained  to  replenish 
their  stock.  There  is  no  covenant  to  acpount  with  the  mortgagees,  nor  any 
recognition  that  the  property  is  sold  for  their  benefit.  Instead  of  the  mort- 
gage being  directed  solely  to  the  bona  fide  security  of  the  debts  then  existing, 
and  their  payment  at  maturity,  it  is  based  on  the  idea  that  they  may  be  in- 
definitely prolonged.  As  long  as  the  bank  paper  could  be  renewed,  Eobinson 
consented  to  be  bound,  and  in  Mrs.  Sloan's  case  it  was  not  expected  that  the 
debt  would  be  paid  at  maturity,  but  that  it  would  be  renewed  from  time  to 
time,  as  the  parties  might  agree.  It  is  very  clear  that  the  instrument  was 
executed  on  the  theory  that  the  business  could  be  carried  on  as  formerly  by 
the  continued  indorsement  of  Eobinson,  and  that  Mrs.  Sloan  was  indifferent 
about  prompt  payment.  The  correctness  of  this  theory  is  proved  by  the  sub- 
sequent conduct  of  the  parties,  for  the  mortgagees  remained  in  possession 
of  the  property,  and  bought  and  sold  and  traded  in  the  manner  of  retail 
dry-goods  merchants,  from  July  7,  1871,  to  August  7,  1873.  During  this 
period  of  twenty-five  months  Eobinson  indorsed  as  usual,  and  Mrs.  Sloan  was 
content  with  the  payment  of  a  small  portion  of  the  principal  of  her  debt. 
Instead  of  getting  it  renewed,  as  contemplated  by  the  mortgage,  she  seems  to 
have  been  willing  to  let  it  remain  dishonored,  and  the  fair  inference  from  the 
averments  of  the  bill  is  that  Eobinson  would  have  continued  to  indorse,  and  Mrs. 
Sloan  exhibit  the  same  easy  indifference  on  the  subject  of  her  indebtedness,  if 
the  death  of  Seth  Coolidge  had  not  dissolved  the  firm  and  compelled  an  inven- 
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tory  and  appraisement,  showing  the  desperate  condition  of  the  mortgagors. 
It  hardly  need  be  said  that  a  mortgage  which,  by  its  very  terms,  authorizes 
the  parties  to  accomplish  such  objects  is,  to  say  the  least  of  it,  constructively 
fraudulent. 

Manifestly  it  was  executed  to  enable  the  mortgagors  to  continue  their  busi- 
ness and  appear  to  the  world  as  the  absolute  owners  of  the  goods,  and  enjoy 
all  the  advantages  resulting  therefrom.  It  is  idle  to  say  that  a  resort  to  the 
record  would  have  shown  the  existence  of  the  mortgage,  for  men  get  credit  by 
what  they  apparently  own  and  possess,  and  this  ownership  and  possession  had 
existed  without  interruption  for  ten  years.  There  was  nothing  to  put  credit- 
ors on  their  guard.  On  the  contrary  this  long-continued  possession  and  appar- 
ent ownership  were  well  calculated  to  create  confidence  and  disarm  suspicion. 
But  apart  from  this,  security  was  not  the  leading  object.  If  so,  why  does  Mrs. 
Sloan's  note  remain  over  due  for  twenty-one  months,  and  why  does  Robinson 
continue  to  indorse?  This  conduct  is  the  result  of  trust  and  confidence,  which, 
as  Lord  Coke  tells  us,  are  ever  found  to  constitute  the  apparel  and  cover  of 
fraud. 

In  truth,  the  mortgage,  if  it  can  be  so  called,  is  but  an  expression  of  confi- 
dence, for  there  can  be  no  real  security  where  there  is  no  certain  lien. 

§  7  3  2.  A  provision  in  a  chattel  mortgage  that  the  mortgagor  may  seU  goods  and 
replace  them  with  others,  subject  to  the  same  trust,  for  an  indefinite  time^  is  void 
upon  its  face. 

Whatever  may  have  been  the  motive  which  actuated  the  parties  to  this  instru- 
jnent,  it  is  manifest  that  the  necessary  result  of  what  they  did  do  was  to  al- 
low the  mortgagors,  under  cover  of  the  mortgage,  to  sell  the  goods  as  their 
own,  and  appropriate  the  proceeds  to  their  own  purposes;  and  this,  too,  for 
an  indefinite  length  of  time.  A  mortgage  which,  in  its  very  terms,  contem- 
plates such  results,  besides  being  no  security  to  the  mortgagees,  operates  in 
the  most  effectual  manner  to  ward  off  other  creditors;  and  where  the  instru- 
ment on  its  face  shows  that  the  legal  effect  of  it  is  to  delay  creditors,  the  law 
imputes  to  it  a  fraudulent  purpose.  The  views  we  have  taken  of  this  case 
harmonize  with  the  English  common-law  doctrine,  and  are  sustained  by  a 
number  of  American  decisions.  In  the  American  editor's  note  to  Twyne's 
case,  in  Smith's  Leading  Cases,  vol.  i,  p.  52,  7th  Am.  ed.,  most  of  the  cases  in 
this  country  on  the  subject  are  collected  and  classified.  See,  also,  Mittnacht 
v.  Kelly,  3  Keyes,  407;  Yates  v.  Olmsted,  65  Barbour,  43;  Barnet  v.  Fergus,  51 
III,  352;  Be  Manly,  2  Bond,  261;  He  Kahley,  2  Biss.,  383. 

It  is  contended  by  the  appellants  that  the  rulings  of  the  Indiana  courts  are 
in  favor  of  the  validity  of  this  mortgage,  and  the  main  case  relied  on,  to  sup- 
port this  position,  is  Maple  v.  Burnside.  The  facts  of  this  case  are  stated  in 
the  opinion  of  the  court  in  a  way  to  render  it  difficult  for  any  practitioner  out- 
side of  the  state  to  understand  the  application  to  them  of  the  legal  rales  which 
are  discussed,  but  there  is  nothing  to  show  that  the  mortgage  there  considered 
contained  any  provision  permitting  the  mortgagor  to  remain  in  possession  of  the 
property  and  deal  with  it  as  his  own,  nor  does  the  judgment  of  the  court  involve 
any  such  question.  The  case  would  seem  to  be  chiefly  valuable  as  an  authori- 
tative exposition  of  certain  points  of  nisi  prius  practice.  Although  we  have 
been  unable  to  find  any  case  from  Indiana  of  similar  facts  with  the  one  at  bar, 
yet  the  decision  in  the  New  Albany  Insurance  Company  v.  Wilcoxson,  21  Ind. 
355,  would  seem  to  imply  that  when  such  a  case  did  arise  it  would  be  decided 
in  accordance  with  the  views  we  have  presented.     The  point  ruled  in  that  case 
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is,  that  if  a  mortgage  is  executed  merely  to  protect  property  in  the  hands  of 
the  mortgagor  from  his  creditors  other  than  the  njortgagee,  the  mortgagor  re- 
taining possession  and  the  right  of  disposition,  and  these  facts  appear  upon  the 
face  of  the  mortgage,  it  would  be  fraudulent  and  void  as  against  other  credit- 
ors, and  should  be  so  declared  by  the  court.  And  the  court,  to  sustain  this 
proposition,  refer  to  Freeman  v.  Rawson,  5  Ohio  St.,  1,  a  standard  authority  in 
this  class  of  cases,  for  the  views  we  have  advanced  on  this  subject. 

Finally,  it  is  insisted  if  the  mortgage  is  held  void  in  law,  still  the  delivery  of 
the  goods  in  pledge  vests  a  sufficient  lien,  prima  facie,  to  eilable  the  appel- 
lants to  enforce  their  lien  in  equity. 

The  answer  to  this  is,  that  the  case  made  by  the  bill  does  not  proceed  upon 
such  a  delivery  at  all,  but  upon  the  mortgage  and  seizure  under  it.  Besides, 
if  the  appellants  could  turn  the  proceeding  into  a  voluntary  pledge  by  the 
debtors,  it  would  not  help  them,  for  it  would  violate  the  preference  clause  of 
the  bankrupt  act,  as  they  got  the  goods  only  twelve  days  before  the  petition 
in  bankruptcy  was  filed. 

Decree  aflvrmtd. 

CROOKS  v.  STUART. 
(Circuit  Court  for  Iowa:  2  McCrary,  1&-18.    1881.) 

Opinion  by  MoObaby,  J. 

Statement  of  Facts. —  The  complainant,  as  assignee  in  bankruptcy  of  A.  J. 
Nutter,  bankrupt,  and  as  representing  the  creditors  of  the  bankrupt  estate, 
brings  this  bill  to  set  aside  two  certain  mortgages  executed  by  the  bankrupt 
upon  a  stock  of  merchandise,  and  to  subject  the  same  to  the  payment  of  the 
debts  of  the  estate.  The  mortgages  are  assailed  npon  the  ground  that  the 
mortgagor  retained  the  possession  of  the  goods  mortgaged,  and  used  and  dis- 
posed of  the  same  as  his  own;  and  upon  the  further  ground  that  the  mort-' 
gage  was  not  recorded  until  after  the  debts,  represented  by  complainant,  were 
contracted. 

One  of  the  mortgages  expressly  provided  that  the  mortgagor  might  dispose 
of  the  goods  in  the  usual  course  of  business;  the  other  contained  no  such  pro- 
vision, but  it  appears  that  there  was  in  fact  no  change  of  possession,  and  that 
the  mortgagor,  after  the  execution  of  both  mortgages,  and  with  the  assent  of 
the  mortgagees,  retained  the  possession  and  continued  to  carry  on  the  busi- 
ness, buying  and  selling  in  the  usual  course  of  trade,  for  about  one  year  before 
the  mortgages  were  recorded,  and  for  a  little  more  than  a  year  before  posses- 
sion was  taken  under  them. 

The  debts  represented  by  the  complainant  were  contracted  while  the  mort- 
gagor was  in  possession  and  before  the  recording  of  the  mortgages,  and  the 
creditors  had  no  notice  of  any  incumbrance  upon  the  property. 

The  statute  of  Iowa  provides  as  follows :  "  No  sale  or  mortgage  of  personal 
property,  where  the  vendor  or  mortgagor  retains  actual  possession  thereof, 
is  valid  against  existing  creditors  or  subsequent  purchasers  without  notice, 
unless  a  written  instrument  conveying  the  same  is  executed,  acknowledged, 
like  conveyance  of  real  estate,  and  filed  for  record  with  the  recorder  of  the 
county  where  the  holder  of  the  property  resides."     Code  1873,  sec.  1923. 

Two  questions  have  been  elaborately  discussed  by  counsel,  to  wit:  First. 
"Whether,  under  the  statute,  a  mortgage  of  personal  property,  not  recorded, 
is  valid  as  against  a  subsequent  creditor  who  becomes  such  without  notice  of 
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such  mortgage?  Second.  Whether,  independently  of  the  statute,  a  mortgage 
of  personal  property,  where  the  mortgagor  retains  the  possession  and  deals 
with  the  property  as  his  own,  is  valid  as  against  a  creditor  of  the  mortgagor 
who  becomes  such  without  notice  of  the  mortgage? 

The  first  of  these,  being  a  question  as  to  the  true  construction  of  a  statute 
of  the  state  of  Iowa,  we  are  constrained  to  follow  the  decisions  of  the  su- 
preme court  of  the  state,  however  much  we  may  doubt  the  soundness  of  those 
decisions.  Were  this  an  original  question,  we  should  hold,  without  hesitation, 
that  the  statute  was  enacted  to  prevent  the  perpetration  of  fraud  by  the  sale 
or  mortgage  of  personal  property,  without  the  delivery  of  the  possession,  and 
without  notice  to  persons  subsequently  dealing  with  the  vendor  or  mort- 
gagor. 

§  733.  The  rule  of  common  law  is  that  a  secret  conveyance  of  personal  prop- 
erty without  delivery  is  fraudulent  and  void. 

Independently  of  any  statutory  provision,  a  manual  delivery  of  the  mort- 
gaged property  to  the  mortgagee  would  be  necessary  to  the  validity'  of  the 
instrument.  This  rule  of  the  common  law  had  its  foundation  in  the  doctrine 
that  possession  of  personal  property  is  prima  facie  evidence  of  ownership. 
To  allow  the  owner  of  such  property  to  transfer  the  title  by  a  secret  convey- 
ance, while  retaining  the  possession  and  assuming  to  act  as  the  owner,  was 
regarded  at  common  law  as  permitting  a  fraud  upon  all  who  should  deal  with 
him  upon  the  faith  of  his  ownership.  His  possession  and  apparent  owner- 
ship, it  was  believed,  gave  him  credit  and  afforded  him  the  means  of  defrauding 
others. 

§  734.  The  object  and  effect  of  the  Iowa  statute  was  to  substitute  recording  of 
a  chattel  mortgage  for  the  actual  delivery  of  the  chattel. 

The  purpose  of  the  legislature  in  enacting  this  statute  was  not,  in  our  judg- 
ment, to  set  aside  this  wholesome  doctrine,  and  thus  enable  dishonest  persons 
to  commit  fraud  by  means  of  secret  chattel  mortgages ;  it  was  only  to  substi- 
tute recording  for  delivery.  If  thus  construed,  the  statute  affords  a  protection 
against  fraud  quite  as  effectual  as  that  given  by  the  common  law ;  but  if  we 
hold  that  a  secret  unrecorded  sale  or  mortgage  may  be  enforced  as  against  a 
creditor  who  deals  with  the  vendor  or  mortgagor  in  ignorance  of  its  existence, 
unless  such  creditor  shall,  by  attachment  or  otherwise,  obtain  a  lien  before 
having  notice  of  the  instrument,  it  seems  to  us  that  the  door  for  fraud  is  left 
wide  open. 

One  who  gives  credit  to  a  merchant,  in  the  open  and  exclusive  possession  of 
a  stock  of  merchandise  upon  which  there  is  no  recorded  lien,  has  a  right  to  as- 
sume that  he  is  dealing  with  the  owner  of  such  stock,  and  to  rely  upon  such 
ownership  in  extending  credit.  If  he  is  to  be  affected  by  any  secret  lien  upon 
such  stock,  which  may  be  recorded  before  he  secures  a  lien  by  levy  or  otherwise, 
it  will  generally  happen  that  the  first  notice  to  him  upon  which  he  can 
make  an  affidavit  for  attachment  will  be  the  recording  of  the  lien,  so  that 
the  circumstance  that  gives  him  the  right  cuts  off  the  remedy. 

If,  therefore,  we  we  were  at  liberty  to  construe  the  statute  for  ourselves, 
we  should  unhesitatingly  hold  the  mortgages  in  question  in  this  case  to  be 
void  under  the  statute.  But  the  supreme  court  of  Iowa,  whose  decisions  upon 
the  construction  of  state  statutes  are  rules  of  decision  in  this  court,  have 
reached  upon  this  question  a  different  conclusion.  By  a  series  of  decisions 
that  court  has  held  that  an  unrecorded  mortgage  of  chattels,  where  the  mort- 
gagor retains  possession,  is  valid  as  against  creditors  who  receive  notice  at  any 
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time  before  obtaining  a  lien  by  levy  or  otherwise.  Hughes  v.  Cory,  20  la., 
399 ;  Allen  v.  McCalla,  25  la.,  465 ;  and  other  oases  cited  in  note  to  the  case 
of  Cragin  v.  Carmichael,  2  Dill,  519. 

§  736.  Effect  of  the  fact  that  the  mortgagor  remains  in  possession  with  the 
assent  of  the  mortgagee. 

The  question  remains  whether  these  mortgages  should  be  held  void  inde- 
dendently  of  the  statute,  upon  the  ground  that  the  mortgagor  retained  the 
possession  of  the  property,  with  power  to  dispose  of  the  same  in  the  usual 
course  of  trade.  As  already  stated,  the  proof  shows  that  the  mortgagor  re- 
mained in  possession  and  continued  the  business  with  the  assent  of  the  mort- 
gagees. The  case  of  Kobinson  v.  Elliott,  22  Wall,  513  (§§  727-32,  supra),  is, 
we  think,  conclusive  of  this  controversy.  It  was  there  distinctly  held  that  a 
mortgage  of  chattels  which  permitted  the  mortgagor  to  remain  in  possession 
until  default  in  payment  of  tiie  debt  secured,  with  power  to  sell  the  goods  as 
theretofore,  was  fraudulent  and  void  in  law,  and  could  not  be  enforced  by  a 
court  of  equity. 

Mr.  Justice  Davis,  who  delivered  the  opinion  of  the  court,  expressed  the 
opinion  that  to  sustain  the  validity  of  such  a  transaction  would  be  to  permit 
the  mortgagors,  under  cover  of  the  mortgage,  to  sell  the  goods  as  their  own 
and  appropriate  the  proceeds  to  their  own  purposes;  and  he  adds,  that  "a 
mortgage  which  in  its  very  terms  contemplates  such  results,  besides  being  no 
security  to  the  mortgagees,  operates  in  the  most  effectual  manner  to  ward  off 
other  creditors ;  and  where  the  instrument  on  its  face  shows  that  the  legal 
effect  of  it  is  to  delay  creditors,  the  law  imputes  to  it  a  fraudulent  purpose." 

This  is  a  doctrine  of  general  jurisprudence,  not  depending  for  its  support 
upon  any  provision  of  state  law,  and  we  are,  therefore,  bound  by  the  decision 
of  the  supreme  court  of  the  United  States.  If  there  be  anything  in  the  decis- 
ion of  the  supreme  court  of  Iowa,  in  Jordan  v.  Lendrum,  10  N.  W.  R,,  9,  in- 
consistent with  the  doctrines  announced  in  Robinson  v.  Elliott,  sttpra^  we  must 
follow  the  latter  and  not  the  former.  It  is  suggested  that  the  mortgages  in 
controversy,  being  good  as  between  the  parties,  are  also  good  as  between  the 
mortgagees  and  the  assignee  in  bankruptcy  of  the  mortgagor;  but  the  rule  is 
well  settled  that  the  assignee  represents  the  rights  of  creditors,  and  may  at- 
tack conveyances  made  by  the  bankrupt  in  fraud  of  his  creditors. 

The  assignee  may  prosecute  any  suit  to  recover  property  in  the  hands  of 
third  parties,  or  to  enforce  the  payment  of  claims  that  could  have  been  prose- 
cuted by  the  creditors  themselves  had  not  proceedings  in  bankruptcy  been 
instituted.    There  will  be  decree  for  complainant. 


Lore,  J.,  concurs. 


BLENNERHASSETT  v.  SHERMAN. 
(15  Otto,  100-122.     1881.) 


Appeal  from  IT.  S.  Circuit  Court,  District  of  Iowa. 

Statement  of  Facts. —  On  the  18th  of  November,  1874,  Allen  executed  a 
mortgage  of  all  his  property  to  Allen,  Stephens  &  Co.  of  New  York,  to  secure 
them  in  the  sum  of  $465,476.88,  which  he  owed  them,  and  for  which  they  were 
responsible  for  him,  and  to  secure,  also,  further  advances.  This  mortgage  was 
recorded  January  19,  1875,  in  Cook  county,  Illinois,  and  on  the  next  day  in 
Polk  county,  Iowa.     On  the  26th  of  January,  1875,  a  bill  was  filed  by  Blen- 
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nerhassett  and  Stephens  who,  with  Allen,  the  mortgagor,  constituted  the 
firm  of  Allen,  Stephens  &  Co.  The  object  of  the  bill  was  to  foreclose  the 
mortgage.  It  stated  that  further  advances  had  been  made,  so  that  the  mort- 
gage now  secured  an  indebtedness  of  $900,000.  On  February  8,  1875,  the 
mortgage  was  assigned  to  the  Charter  Oak  Life  Insurance  Company,  who  in- 
tervened and  became  a  party  to  the  suit  by  supplemental  bill.  On  the  23d 
of  February  a  petition  in  bankruptcy  was  filed  against  Allen,  and  in  the  fol- 
lowing April  he  was  adjudged  a  bankrupt,  and  in  July,  1875,  Sherman  was 
appointed  his  assignee.  In  August  a  bill  of  review  was  filed  making  Sherman 
a  defendant.  This  bill,  with  the  original  bill,  stated,  as  indeed  the  mortgage 
had  done,  that  the  advances  had  been  made  to  the  Cook  County  National 
Bank  at  Allen's  request.  Sherman's  answer  to  this  bill  averred  that  the  ad- 
vances had  been  made  to  Allen  himself  and  not  to  the  bank;  that  Allen  was 
largely  indebted  to  persons  and  banks  in  New  York;  that  he  was  insolvent 
when  the  mortgage  was  made,  and  that  the  Cook  County  National  Bank  was 
in  the  same  condition.  The  answer  charged  Stephens  and  Blennerhassett  with 
fraudulent  practices  towards  Allen,  and  that  they  had  extorted  the  mortgage 
from  Allen  to  secure  a  preference  over  other  creditors,  and  that  the  mortgage 
was  made  in  fraud  of  the  bankrupt  law.  Sherman  filed  a  cross-bill,  setting 
up  the  same  grounds  taken  in  his  answer.  Proofs  were  taken,  and  on  the  hear- 
ing the  original  bill  was  dismissed  and  a  decree  rendered  in  accordance  with 
the  prayer  of  the  cross-bill.  Complainants  appealed.  Further  facts  appear  in 
the  opinion  of  the  court. 

Opinion  by  Mr.  Justice  Woods. 

After  an  attentive  consideration  of  the  evidence  in  this  case,  much  of  which 
is  conflicting  and  irreconcilable,  we  have  reached  the  conclusion  that  the  mort- 
gage which  is  the  basis  of  the  suit  is  fraudulent  and  void  at  common  law,  be- 
cause it  was  accepted  by  Allen,  Stephens  &  Co.,  and  used  by  them,  to  hinder, 
delay  and  defraud  the  creditors  of  Allen,  the  mortgagor,  and  that  it  is  also 
void  under  that  section  of  the  bankrupt  act  now  embodied  in  the  revised  stat- 
utes of  the  United  States  as  sec.  5128. 

"We  shall  state  the  grounds  of  our  conclusion  as  succinctly  as  the  case  will 
admit.  We  are  relieved  from  any  discussion  of  the  question  of  the  insolvency 
of  Allen,  the  mortgagor,  by  the  admissions'  of  counsel  for  the  appellants. 
They  concede,  and  in  our  judgment  the  evidence  abundantly  shows,  that  he 
was  insolvent  not  only  at  the  date  of  the  mortgage,  on  November  18, 1874, 
but  also  at  the  date  of  its  registration,  on  January  19,  1875.  It  is  conceded 
that  at  the  same  dates  the  Cook  County  National  Bank  was  also  insolvent.  We 
may  add  to  this  concession,  what  is  perfectly  clear  from  the  evidence,  that  the 
insolvency  of  both  Allen  and  the  bank  was  actual  and  absolute ;  that  their  as- 
sets were  largely  insufficient  to  pay  their  debts. 

In  order  to  a  clear  understanding  of  the  controversy  between  the  parties,  it 
will  be  necessary  to  state  generally  the  financial  history  of  Allen  and  of  the 
firm  of  Allen,  Stephens  &  Co.,  of  which  he  was  the  senior  member,  prior  to 
the  date  of  the  mortgage.  Allen  commenced  business  as  a  private  banker  in 
Des  Moines,  Iowa,  in  1856,  and  soon  began  dealing  in  Iowa  lands.  He  bought 
claims,  made  entries  and  located  them  mainly  in  Polk  county,  Iowa.  The 
real  estate  of  which  he  was  seized  at  the  date  of  this  mortgage  had  cost  him 
$242,616,  and  that  of  which  he  was  seized  on  January  18,  1875,  had  cost  him 
$240,794. 

He  continued  his  business  as  a  banker  in  Des  Moines  up  to  a  short  time  before 
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the  proceedings  in  bankruptcy  were  instituted  against  him.     On  October  31, 

1867,  he  was  appointed  by  the  circuit  court  of  the  United  States  for  the,  dis- 
trict of  Iowa,  receiver  in  the  case  of  Mark  Howard  v.  The  City  of  Davenport, 
then  pending  in  that  court,  and  as  such  there  came  into  his  hands  five  hundred 
and  forty-one  bonds,  of  $1,000  each,  of  the  Chicago,  Rock  Island  &  Pacific 
Eailroad  Company,  and  between  $90,000  and  $100,000  in  cash.  The  bonds 
bore  deven  per  cent,  interest  per  annum,  which  Allen  collected  as  it  fell  due, 
amounting  to  $37,870  per  annum.  He  continued  the  custodian  of  this  entire 
fund  until  May,  1873. 

In  1868,  according  to  his  evidence,  which  is  corroborated  by  his  books,  his 
assets  amounted  to  $1,641,017,  and  his  liabilities,  including  his  indebtedness 
as  receiver,  amounted  to  $1,466,131,  leaving  an  excess  of  assets  over  liabilities 
of  $174,886.  Of  these  assets  $150,000  were  invested  in  his  house  and  furni- 
ture, in  addition  to  the  cost  of  the  land,  one  hundred  and  thirty  acres  on  which 
his  house  stood.  It  is,  therefore,  apparent  that  at  the  time  mentioned  he  had 
little  or  no  available  capital  of  his  own  with  which  to  carry  on  business.  This 
state  of  his  affairs  caused  him  to  succumb  to  the  temptation  to  use  the  trust 
assets  in  his  possession  as  receiver.  Towards  the  close  of  the  year  1868  he 
had  deposited  a  part  of  the  Chicago,  Rock  Island  &  Pacific  Railroad  bonds 
(which  we  shall  call,  for  the  sake  of  brevity,  Rock  Island  bonds),  which  be- 
longed to  this  trust  fund,  with  Oilman,  Son  &  Co.,  bankers  in  the  city  of  New 
York,  and  borrowed  upon  them,  as  collateral  security,  the  sum  of  $55,000.  At 
this  time  Blennerhassett  was  the  confidential  clerk  of  Oilman,  Son  &  Co. 

On  November  2,  1868,  Blennerhassett  left  that  firm  and  became  a  partner 
in  the  banking  house  of  George  Opdyke  &  Co.,  in  which  Stephens  was  already 
a  partner.    At  the  solicitation  of  Blennerhassett,  Allen,  on  December  19, 

1868,  changed  his  account  from  Gilman,  Son  &  Co.  to  George  Opdyke  &  Co. 
During  the  years  1869,  1870  and  1871,  it  is  made  clear  by  the  letters  of  Allen 
to  Opdyke  &  Co.,  which  appear  in  the  record,  that  he  was  pressed  for  money 
and  embarrassed.  During  this  time  he  was  speculating  largely  in  the  stock  of 
the  Chicago,  Rock  Island  &  Pacific  Railroad  Company,  and  had  used,  through 
Opdyke  &  Co.,  a  large  part  of  the  Rock  Island  bonds,  which  belonged  to  the 
receiver  fund,  in  his  possession. 

In  the  fall  of  1871  Stephens  and  Blennerhassett  began  negotiations  with  Allen 
with  a  view  to  a  partnership  between  the  three,  to  carry  on  the  business  of 
banking  in  the  city  of  New  York,  which  resulted  in  the  creation  of  the  part- 
nership of  Allen,  Stephens  &  Co.,  which  began  business  on  January  1,  1872. 
It  was  agreed  that  Allen  should  furnish  the  capital  on  which  the  partnership 
was  to  do  business.  The  amount  named  was  $50,000.  At  this  time  Allen 
was  largely  insolvent,  and  neither  Stephens  nor  Blennerhassett  had  any 
means.  Allen  never  contributed  any  money  or  property  to  the  partnership 
capital.  Stephens  and  Blennerhassett  were  not  required  by  the  partnership 
articles  to  pay  anything,  and  they  paid  nothing.  The  firm,  therefore,  started 
without  any  capital  whatever;  two  of  the  partners  had  no  property,  and  the 
other  owed  more  than  he  could  pay. 

The  complainant,  the  Charter  Oak  Life  Insurance  Company,  at  once  made 
a  large  deposit  with  the  new  firm,  and  in  a  few  days  their  deposits  amounted 
to  more  than  $200,000.  With  the  funds  thus  placed  in  their  hands  they  paid 
the  over-drafts  of  Allen  on  Gilman,  Son  &  Co.,  and  received  from  them  the 
securities  which  had  been  deposited  with  them  by  Allen,  namely,  one  hun- 
dred and  sixty-eight  Rock  Island  bonds  of  $1,000  each,  certificates  of  three 
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thousand  and  fifty  shares  of  stock  of  National  State  Bank  of  Des  Moines,  and 
of  nine  hundred  and  sixty  shares  of  First  National  Bank  of  Des  Moines. 

It  is  unnecessary  to  trace  minutely  the  shifts  and  devices  to  which  Allen  re- 
sorted to  keep  afloat.  They  are  fully  shown  by  the  record.  On  October  7, 
1872,  it  appears  from  a  letter  addressed  to  him  by  Stephens,  for  the  firm  of 
Allen,  Stephens  &  Co.,  that  he  was  indebted  to  the  firm  in  the  sum  of 
$379,000,  and  the  security  held  by  the  firm  was  four  hundred  and  sixteen  Hock 
Island  bonds.  That  these  were  the  bonds  which  belonged  to  the  fund,  of 
which  he  was  receiver,  the  record  leaves  no  doubt.  He  so  testifies;  and  there 
is  no  conflicting  testimony,  and  his  possession  of  so  large  an  amount  of  these 
bonds  is  not  otherwise  accounted  for. 

He  at  various  times  pledged  all  the  bonds  which  belonged  to  the  receiver 
fund.  They  all  passed  through  the  hands  of  New  York  brokers  as  collateral 
security  for  loans  made  to  him.  In  January,  1873,  all  the  Rock  Island  bonds 
held  by  him  as  receiver,  were  in  the  hands  of  a  broker  in  New  York,  held  by 
him  as  security  for  advances  made  to  Allen.  This  broker  continued  to  borrow 
upon  them  for  Allen  until  July  1,  1873,  when  he  commenced  selling,  and  con- 
tinued to  sell  them  until  October,  1873,  before  which  nearly  all  were  disposed 
of,  some  of  them  at  quite  low  prices. 

During  the  months  of  February,  March  and  April,  1873,  Allen  paid  the 
broker,  who  negotiated  these  loans  for  him,  the  sum  of  $43,000  extra  interest 
over  and  above  seven  per  cent,  on  the  loans.  Before  May,  1873,  it  fairly  ap- 
pears from  the  evidence  that  Allen's  losses  had  entirely  consumed  the  receiver 
fund.  In  the  month  just  mentioned  he  was  ordered  to  pay  into  court  by  the 
middle  of  July  the  five  hundred  and  forty-otie  bonds  of  $1,000  each,  which  had 
come  into  his  hands  as  receiver,  or  their  equivalent  in  money.  The  residue  of  the 
fund,  amounting  to  about  $300,000,  was  to  be  paid  in  May  of  the  following  year. 
He  was  in  a  desperate  strait,  and  resorted  to  desperate  means  to  save  himself. 
On  May  30,  1873,  he  purchased  $275,000  of  the  stock  of  the  Cook  County  Na- 
tional Bank,  of  Chicago,  Illinois,  which  gave  him  the  control  of  the  bank.  He 
paid  for  a  large  part  of  this  stock  by  his  checks  on  the  bank,  and  the  residue 
by  a  check  on  Allen,  Stephens  &  Co. 

Having  thus  obtained  the  control  of  the  Cook  County  Bank,  which  had  a 
deposit  of  $1,300,000,  he  paid  the  $541,000  demanded  of  him  as  a  part  of  the 
receiver  fund,  mainly  by  his  checks  on  the  bank.  At  this  time  the  larger  part 
of  the  receiver's  bonds  had  been  sold  and  their  proceeds  applied  to  the  pay- 
ment of  moneys  borrowed  by  him  in  New  York  on  the  pledge  of  the  bonds. 
In  the  fall  of  1873,  he  bought  an  interest  in  the  New  York  State  Loan  and 
Trust  Company.  His  purchases  of  stock  in  that  institution  amounted  to 
nearly  $200,000.  He  paid  for  this  stock  by  giving  his  notes  and  a  check  on  the 
Cook  County  Bank.  His  object  in  making  this  purchase,  as  he  states  it,  was 
to  get  control  of  the  institution,  and  be  enabled  thereby  "  to  carry  his  assets 
until  he  could  realize  on  them."  In  other  words,  he  bought  the  stock  on 
credit  with  a  view  to  get  in  his  hands  the  cash  assets  of  the  Trust  Company. 

During  the  panic  of  September,  1873,  the  Cook  County  Bank  lost  $100,000 
by  the  purchase  of  worthless  drafts  drawn  by  one  Badger.  The  bank  sus- 
pended a  short  time,  but  soon  resumed.  During  the  fall  of  1873,  the  private 
bank  of  Allen  at  Des  Moines,  and  the  National  State  Bank,  of  Des  Moines,  in 
which  he  was  a  large  stockholder,  were  both  overdrawn  with  the  house  of 
Allen,  Stephens  &  Co.     They  were  both  hard  pressed  for  money. 

In  January,  1874,  Allen  sold,  through  the  house  of  Allen,  Stephens  <fe  Co., 
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to  the  Charter  Oak  Life  Insurance  Company,  bills  receivable,  "  in  the  shape  of 
mortgages,"  drawn  from  his  private  bank  in  Des  Moines,  to  the  amount  of 
SI  14,000.  This  money  all  passed  through  the  books  of  his  private  bank  at 
Des  Moines.  In  May,  1874,  the  house  of  Allen,  Stephens  &  Co.  made  a  loan 
of  $400,000  to  two  men  of  the  name  of  Hussey  and  Gisbourne,  and  took  for  se- 
curity a  deed  of  trust  to  Stephens  upon  a  silver  mine,  called  the  Mono  mine, 
in  Utah  Territory.  The  Charter  Oak  Life  Insurance  Company  took  one-third 
of  this  loan  off  the  hands  of  Allen,  Stephens  &  Co.  The  mine  proved  worth- 
less, and  the  entire  loan  was  a  total  loss,  taking  from  Allen,  Stephens  &  Co. 
$266,666.  This  largely  exceeded  all  the  profits  made  by  the  firm  since  it  com- 
menced business,  and  left  it  insolvent. 

In  October,  1874,  it  was  arranged  between  Allen  and  the  Charter  Oak  Life 
Insurance  Company,  the  negotiation  therefor  having  been  carried  on  through 
Alien,  Stephens  &  Co.,  that  he  should  make  his  twelve  notes  for  $25,000,  pay- 
able in  five  years  from  date,  and  deliver  the  same  to  the  company,  and  secure 
the  same  by  pledge  of  mortgage  notes,  stocks  and  bonds.  The  company  was 
•  to  advance  to  Allen  $300,000  on  the  notes  so  secured.  Allen,  on  October  24, 
1874,  made  his  notes  accordingly  and  delivered  them  to  Allen,  Stephens  <fe  Co. 
for  the  company,  and  the  company  sent  $300,000  of  its  paper  to  Allen,  Ste- 
phens &  Co.  to  be  used  for  his  benefit.  His  notes  were  secured  by  the  pledge  of 
mortgage  notes,  amounting  to  $277,041 ;  by  Cook  County  Bank  stock,  $70,000; 
New  York  State  Loan  and  Trust  Company  stock,  $100,000;  National  State 
Sank  of  Des  Moines  stock,  $30,000;  and  county  bonds,  $500;  amounting  in  all 
to  $478,000. 

On  the  same  day  Allen,  for  himself,  executed  to  Allen,  Stephens  &  Co.  a 
paper  writing  in  which  he  authorized  them,  in  case  he  became  indebted  to 
them  for  loans  or  advances,  or  liabilities  assumed  by  them  for  him,  to  sell, 
without  notice  to  him,  any  property,  things  in  action,  collateral  securities  be- 
longing to  him  and  held  by  them,  or  to  hypothecate  the  same  and  use  their 
proceeds  towards  .the  payment  of  such  indebtedness  and  the  interest.  On  the 
same  day  he,  as  president  of  the  Cook  County  Bank,  executed  and  delivered  to 
Allen,  Stephens  &  Co.  a  similar  paper. 

Between  the  date  of  his  appointment  as  receiver,  and  October  24,  1874, 
Allen  had  sustained  great  losses.  In  1871,  he  had  lost  by  stock  speculations 
in  New  York  City,  $200,000.  lie  had  lost  $50,000  by  a  subscription  to  the 
Canada  Southern  Railroad.  He  built  for  a  church  society  at  Des  Moines  a 
church  edifice,  in  which  was  tied  up  the  sum  of  $60,000,  and  which  afterwards 
resulted  in  a  loss  of  $50,000.  In  1873  and  IS 74  he  had  lost  $200,000  as  a 
member  of  the  firm  of  B.  F.  Murphy  &  Co.,  and  $75,000  as  a  member  of  the 
firm  of  H.  M.  Bush  &  Co.,  and  $30,000  in  the  firm  of  Lewis  &  Stephens.  In 
swamp,  coal  and  mountain  lands  he  lost  $61,000.  He  lost  in  corn  speculations 
in  Chicago  and  in  property  in  the  towns  of  South  Evanston,  111.,  and  Sheffield, 
Ind.,  $92,000-  He  sunk  $35,000  in  the  stock  of  the  Toledo,  T^abash  &  West- 
ern Railroad  Company,  and  lost  $30,000  in  the  firm  of  A.  T.  Andreas  &  Co., 
and  $10,000  invested  in  the  Grand  Pacific  Hotel  in  Chicago.  Besides  his  resi- 
dence and  furniturne  at  Des  Moines,  which  cost  him  $150,000,  he  had  in- 
vested in  a  residence  in  Chicago  $50,000.  His  actual  losses  amounted  to  over 
$1,000,000,  and  he  had  $200,000  invested  in  unproductive  real  estate.  It  is 
true  so  inveterate  a  speculator  sometimes  made  a  fortunate  venture,  but  his 
losses  were  greatly  in  excess  of  his  gains. 

The  mortgage  on  which  this  suit  is  founded  was  given  on  November  18, 1874. 
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On  that  day  the  Ann  of  Allen,  Stephens  &  Co.  was  insolvent,  and  Stephens 
and  Blennerhassett  must  have  known  it.  Their  profits  since  January  1,  1872, 
when  the  partnership  was  formed,  had  not  exceeded  $200,000.  They  began 
with  no  capital.  Both  Stephens  and  Blennerhassett  had  drawn  out  their  share 
of  the  profits.  Allen's  share  remained,  which  was  one-third,  and  amounted  to 
about  $66,000.  The  loss  of  the  firm  in  the  Mono  mine  loan  was  $266,000, 
leaving  a  deficit  of  $200,000.  As  already  stated,  it  is  conceded  that  at  the 
date  ot  the  mortgage  both  Allen  and  the  Cook  County  Bank  were  insolvent. 
But  they  were  not  merely  insolvent,  but  irretrievably  so. 

On  that  day  Allen  owed  the  depositors  in  his  private  bank  at  Des  Moines 
$736,783,  he  owed  the  Cook  County  Bank  $557,943,  the  Charter  Oak  Life  In- 
surance Company  $300,000,  the  Newark  Savings  Institution  of  Newark,  N.  J., 
$200,000,  making  an  agregate  of  $1,794,726.  At  the  same  time,  placing  a 
liberal  estimate  on  the  value  of  his  assets,  they  did  not  exceed  $800,000,  lea  v- 
ing  a  deficit  of  $994,727,  which  other  smaller  items  of  indebtedness  shown  by 
the  record  would  swell  to  more  than  a  $1,000,000,  the  excess  of  his  liabilities 
above  his  assets.  The  condition  of  the  Cook  County  Bank  on  the  same  day 
may  be  approximately  ascertained  from  the  following  facts:  On  November  18, 
1874,  its  books  showed  its  indebtedness  to  be  $1,891,620.  The  receiver  of  the  bank 
testifying  on  August  26,  1876,  said  that  he  had  admitted  and  given  certificates 
for  claims  against  the  bank  to  the  amount  of  $803,035,  that  other  claims  had 
been  presented  to  the  amount  of  $915,000,  for  which  receiver's  certificates  had 
not  been  given,  and  that  the  amount  collected  from  its  assets  was  $92,000. 
The  cash  on  hand  when  the  receiver  took  possession  was  $4,000.  Such  was  the 
condition  of  the  firm  of  Allen,  Stephens  &  Co.,  Allen  and  the  Cook  County 
Bank  when  the  mortgage  in  suit  was  executed. 

§  736.  A  mortgage  of  his  entire  estate,  executed  by  am,  insolvent  mortgagor  to 
a  creditor  who  knows  of  his  insolvency,  and  who  actively  conceals  the  mortgage, 
withholding  it  from  record,  thus  enabling  the  insolvent  to  contract  other  debts, 
is  void  at  common  law. 

There  are  several  propositions  of  fact  which  in  our  opinion  the  evidence 
satisfsctorily  shows.  A  statement  and  discussion  of  the  evidence  which  sus- 
tains them  would  extend  this  opinion  beyond  reasonable  limits,  and  would 
not  be  profitable. 

First,  Allen  when  he  gave  the  mortgage,  and  Stephens  and  Blennerhassett 
when  they  took  it,  knew  that  both  he  and  the  Cook  County  Bank  were  insolv- 
ent. A  large  part  of  the  correspondence  between  Stephens  and  Blennerhas- 
sett and  the  firm  of  Allen,  Stephens  &  Co.  on  the  one  hand,  and  Allen  on  the 
other,  commencing  before  the  partnership  of  Allen,  Stephens  &  Co.  was  formed, 
down  to  the  date  of  the  mortgage,  is  to  be  found  in  the  record.  The  record 
also  contains  the  correspondence  between  the  firm  and  the  Cook  County  Bank, 
and  many  letters  written  by  the  firm,  in  the  interest  of  Allen,  and  much  cor- 
respondence between  Stephens  and  Blennerhassett.  This  evidence  shows  that 
both  he  and  the  Cook  County  Bank  were  on  the  verge  of  suspension  from  the 
time  when  he  was  compelled  to  replace  the  bonds  intrusted  to  him  as  receiver, 
down  to  the  date  of  the  mortgage  in  November,  1874,  and  the  suspension  of  pay- 
ment by  him  and  the  bank  in  January,  1875.  It  also  brings  home  to  Stephens 
and  Blennerhassett  the  knowledge  of  the  desperate  shifts  and  devices  to  which 
he  and  the  bank  were  driven  to  meet  their  engagements,  and  keep  the  fact  of 
their  utter  bankruptcy  from  the  knowledge  of  tfie  public.  It  is  impossible 
that  men  of  much  less  business  experience  and  intelligence  than  they  are  shown 
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to  be  should  know  what  they  did  of  the  resources  and  practices  of  Allen  and 
the  Cook  County  Bank,  and  not  have  known  of  the  insolvency  of  both. 

Notice  of  his  insolvency  was  also  brought  home  to  Stephens  and  Blenner- 
hassett  by  their  knowledge  of  the  fact  that  he  had  appropriated  to  his  own 
schemes  and  speculations  a  fund  which,  principal  and  interest,  amounted  to 
over  $800,000,  committed  to  his  custody  as  a  trustee  and  receiver.  The  evi- 
dence that  they  knew  of  the  fact  of  his  appointment  as  receiver,  the  amount  of 
the  fund  which  came  to  his  hands,  and  the  appropriation  of  the  fund  to  his 
own  uses,  is  conclusive.  During  the  sixty  days  which  elapsed  between  the  date 
of  the  mortgage  and  its  registration,  the  proofs  of  the  insolvency  of  Allen  and 
the  Cook  County  Bank  accumulated,  and  Stephens  and  Blennerhassett  knew 
that  the  insolvency  was  hopeless  and  irretrievable. 

Second,  The  record  shows  that  the  mortgage  covered  all  the  property  of 
Allen.  His  personal  property  had  long  been  exhausted,  and  his  real  estate  was 
all  that  remained  which  was  not  pledged  for  his  debts. 

Third,  In  order  that  the  credit  of  Allen  and  the  Cook  County  Bank  might 
not  be  impaired,  the  mortgage  was  purposely  withheld  from  record  and  actively 
concealed  by  Stephens  and  Blennerhassett  until  after  the  suspension  of  both 
Allen  and  the  Cook  County  Bank,  on  January  18, 1875. 

Blennerhassett  testifies  that  after  its  execution  he  disposed  of  the  mortgage 
as  follows:  "I  put  it  in  our  safe,  and  kept  it  there  until  December  1,  when  I 
gave  it  in  a  sealed  parcel  to  A.  N.  Denman.  I  said  to  Denman  something  like 
this:  'Here  is  a  sealed  package  which  contains  instructions  and  valuable  docu- 
ments; you  will  go  to  Chicago,  take  quarters  at  some  hotel  there,  and  remain 
there,  never  leaving  the  hotel  for  any  great  length  of  time;  and  should  a  tele- 
gram come,  you  are  to  open  that  parcel  and  obey  instructions.' " 

The  instructions  directed  Denman,  when  ordered  by  telegram  to  act,  to 
have  the  mortgage  recorded  in  Chicago,  and  then  catch  the  first  train  for  Des 
Moines,  Iowa,  and  have  it  recorded  there,  etc.  On  January  18, 1875,  Allen 
and  the  Cook  County  Bank  both  suspended.  On  the  next  day  Allen,  Stephens 
&  Co.  sent  a  telegram  to  Denman  at  Chicago,  as  follows:  "Open  your  instruc- 
tions and  act."  Denman  opened  his  instructions  and  followed  them.  He 
filed  the  mortgage  for  record  in  Chicago  on  January  19,  and  in  Des  Moines  on 
January  20. 

Fourth,  While  the  mortgage  was  thus  kept  from  the  record  and  from  public 
knowledge,  Stephens  and  Blennerhassett  were  busily  engaged  in  sustaining  the 
credit  of  Allen  and  the  Cook  County  Bank,  and,  to  accomplish  their  end,  falsely 
and  fraudulently  represented  him  to  be  a  man  worth  over  a  million  of  dollars, 
and  of  unlimited  credit,  and  the  Cook  County  Bank  to  be  sound  and  good. 

Fifth,  That  by  means  of  these  representations  of  Stephens  and  Blennerhas- 
sett, and  the  concealment  of  the  mortgage  and  the  withholding  of  it  from  the 
record,  the  creditors  of  Allen  and  the  Cook  County  Bank  were  misled  and  de- 
ceived, and  in  consequence  thereof  they  did,  between  the  date  and  the  regis- 
tration of  the  mortgage,  deposit  large  sums  of  money  in  Allen's  private  bank 
at  Des  Moines,  and  in  the  Cook  County  Bank,  and,  at  the  instance  of  Stephens 
and  Blennerhassett,  discounted  the  paper  of  Allen  and  the  Cook  County  Bank 
to  a  large  amount,  and  that  such  deposits  and  discounts,  though  due,  still  re- 
main unpaid. 

Sixth,  That  the  mortgage  was  made  by  Allen,  who  was  insolvent,  with  a 
view  to  give  a  preference  to  the  firm  of  Allen,  Stephens  &  Co.,  the  firm  being 
a  creditor  of  Allen  individually,  and  the  firm  and  all  its  members  having  rea- 
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sonable  cause  to  believe  him  to  be  insolvent,  and  knowing  that  the  mortgage 
was  made  in  fraud  of  the  provisions  of  the  bankrupt  act,  and  it  was  withheld 
from  the  record  and  actively  concealed  for  the  period  of  two  months  preceding 
the  failure  of  Allen  and  the  filing  of  the  petition  in  bankruptcy  against  him, 
for  the  purpose  of  protecting  it  from  assault  as  a  preference  void  under  the 
provisions  of  the  bankrupt  act. 

There  is  a  large  mass  of  evidence  in  the  record  which^  in  our  opinion,  estab- 
lishes the  truth  of  the  foregoing  propositions  beyon<J  controversy.  The  new 
debts  which  were  contracted  by  Allen  and  the  Cook  County  Bank  after  the 
date  of  the  mortgage  and  before  its  registration,  on  the  strength  of  the  repre- 
sentations of  Stephens  and  Blennerhassett,  and  the  fact  that  Allen's  property 
appeared  to  be  unincumbered,  amounted  to  a  larger  sum  than  the  value  of  the 
real  estate  covered  by  the  mortgage. 

By  the  aid  of  the  means  thus  obtained,  Stephens  and  Blennerhassett  were 
able  to  stave  off  the  suspension  of  Allen  and  the  Cook  County  Bank  for  a 
period  of  exactly  two  months  after  the  date  of  the  mortgage.  They  doubt- 
less supposed  this  lapse  of  time  would  render  the  mortgage  proof  against  any 
attack  by  an  assignee  in  bankruptcy  of  his  estate.  He  and  the  bank  were 
then  allowed  to  fail,  and  the  mortgage  was  placed  on  record.  Upon  this  state 
of  facts  we  are  of  opinion  that  the  mortgage  was  a  fraud  upon  the  creditors 
of  Allen,  and,  therefore,  void  at  common  law  and  without  regard  to  the  pro^ 
visions  of  the  bankrupt  act. 

It  is  not  to  be  disputed  that,  except  as  forbidden  by  the  bankrupt  law,  a 
debtor  has  the  right  to  prefer  one  creditor  over  another,  and  that  the  vigilant 
creditor  is  entitled  to  the  advantage  secured  by  his  watchfulness  and  attention 
to  his  own  interests.  Neither  can  it  be  denied  that  the  mere  failure  to  record 
a  mortgage  is  not  a  ground  for  setting  it  aside  for  the  benefit  of  subsequent 
creditors  who  have  acquired  no  specific  lien  on  the  property  described  in  the 
mortgage. 

But  where  a  mortgagee,  knowing  that  his  mortgagor  is  insolvent,  for  the 
purpose  of  giving  him  a  fictitious  credit,  actively  conceals  the  mortgage  which 
covers  his  entire  estate  and  withholds  it  from  the  record,  and,  while  so  con- 
cealing it,  represents  the  mortgagor  as  having  a  large  estate  and  unlimited 
credit,  and  by  these  means  others  are  induced  to  give  him  credit,  and  he  fails 
and  is  unable  to  pay  the  debts  thus  contracted,  the  mortgage  will  be  declared 
fraudulent  and  void  at  common  law,  whether  the  motive  of  the  mortgagee  be 
gain  to  himself  or  advantage  to  his  mortgagor. 

It  is  not  enough,  in  order  to  support  a  settlement  against  creditors,  that  it 
be  made  for  a  valuable  consideration.  It  must  be  also  bona  fide.  If  it  be 
made  with  intent  to  hinder,  delay  or  defraud  them,  it  is  void  as  against  them, 
although  there  may  be  in  the  strictest  sense  a  valuable  or  even  an  adequate 
consideration.  Twyne's  Case,  3  Kep.,  80;  Holmes  v.  Penney,  3  Kay  &  J.,  90; 
Gragg  v.  Martin,  12  Allen  (Mass.),  498;  Brady  v.  Briscoe,  2  J.  J.  Marsh.  (Ky.), 
212;  Bozman  v.  Draughan,  3  Stew.  (Ala.),  243;  Farmers'  Bank  v.  Douglass,  11 
Smed.  &  M.  (Miss.),  469;  Bunn  v.  Ahl,  29  Pa.  St.,  387;  Eoot  v.  Reynolds,  32 
Vt.,  139;  Kempner  v.  Churchill,  8  Wall.,  362;  Kerr  on  Fraud  and  Mistake, 
200. 

As  long  ago  as  the  case  of  Hungerford  v.  Earle,  2  Vera.,  261,  it  was  held 
that  "a  deed  not  at  first  fraudulent  may  afterwards  become  so  by  being  con- 
cealed or  not  pursued,  by  which  means  creditors  are  drawn  in  to  lend  their 
money."     This  doctrine  has  been  repeatedly  reaffirmed.     Hildreth  v.  Sands,  2 
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Johns.  (N.  T.)  Ch.,  35;  Scrivenor  v.  Scrivenor,  7  B.  Mon.  (Ky.),  374;  Bank  of 
the  United  States  v.  Housman,  6  Paige  (N.  Y.),  526. 

In  Coates  v.  Gerlach,  44  Pa.  St.,  43,  a  deed  of  land  had  been  made  directly 
by  a  husband  to  his  wife.  The  deed  bore  date  March  23,  1857,  but  was  not 
filed  for  record  until  December  2,  1857.  On  January  21,  1858,  the  husband, 
professing  to  act  for  his  wife,  sold  the  land  to  a  third  party.  The  creditors  of 
the  husband  attached  the  unpaid  part  of  the  purchase  money  in  the  hands  of 
the  vendees,  and  between  them  and  the  wife  a  contest  arose  on  the  question, 
which  had  the  better  right  to  the  proceeds  of  the  sale.  Touching  this  con- 
troversy, Mr.  Justice  Strong,  delivering  the  opinion  of  the  court,  said :  "  There 
is  another  aspect  of  the  case  not  at  all  favorable  to  the  wife.  It  is  that  she 
withheld  the  deed  of  her  husband  from  record  until  December  2,  1857.  In 
asking  that  a  deed  void  at  law  should  be  sustained  in  equity,  she  is  met  with 
the  fact  that  she  asserted  no  right  under  it,  in  fact  concealed  its  existence 
until  after  her  husband  had  contracted  the  debts  against  which  she  now  seeks 
to  set  it  up.  There  appears  to  have  been  no  abandonment  of  possession  by 
tho  husband.  Even  if  the  deed  was  delivered  on  the  day  of  its  date,  the 
supineness  of  the  wife  gave  to  the  husband  a  false  credit,  and  equity  will  not 
aid  her  at  the  expense  of  those  who  have  been  misled  by  her  laches." 

So  in  Hilliard  v.  Cagle,  46  Miss.,  309,  it  was  held  that  a  deed  of  trust  in  the 
nature  of  a  mortgage,  valid  on  its  face,  and  not  made  or  received  with  any 
intent  to  defeat  existing  or  future  creditors,  may  nevertheless  be  held  to  be 
fraudulent  and  void  as  to  all  creditors,  existing  and  future,  by  evidence  ali- 
unde,  showing  the  conduct  of  the  parties  in  their  dealings  in  reference  to  the 
deed.  The  principal  circumstance  relied  on  in  this  case  to  avoid  the  deed,  was 
the  fact  that  the  grantor  retained  possession  of  the  property  and  the  deed 
was  withheld  from  record,  and  the  mortgagor  was  thereby  enabled  to  con- 
tract debts  upon  the  presumption  that  the  property  was  unincumbered.  The 
court  declared  that  "  the  natural  and  logical  effect  of  the  agreement  and  as- 
signment, and  the  conduct  of  the  parties  thereto,  was  to  mislead  and  deceive 
the  public,  and  induce  credit  to  be  given  to  the  mortgagor,  which  he  could 
not  have  obtained  if  the  truth  had  been  known,  and,  therefore,  the  whole 
scheme  was  fraudulent  as  to  subsequent  creditors,  as  much  so  as  if  it  had  been 
contrived  from  that  motive  and  for  that  object." 

In  the  case  of  Gill  v.  Griffith  &  Schley,  2  Md.  Ch.,  270,  the  court  decided 
that  a  party  cannot  be  permitted  to  take  a  bill  of  sale  or  mortgage  of  chat- 
tels from  another  for  his  own,  security,  leave  the  mortgagor  in  possession  and 
ostensibly  the  owner,  and  at  his  request  and  to  keep  tho  public  from  a  knowledge 
of  its  existence,  withhold  it  from  record  for  an  indefinite  period,  renewing  it 
periodically,  and  then  receive  the  benefit  of  it  by  placing  the  last  renewal 
upon  record,  to  the  prejudice  of  others  whom  the  possession  and  ostensible 
ownership  of  that  very  property  by  the  mortgagor  have  induced  to  confide 
in  him.  The  mortgage  which  was  in  controversy  in  this  case  was,  therefore, 
declared  void.  Upon  appeal,  the  court  of  appeals  affirmed  the  decree  for  the 
reasons  assigned  by  the  chancellor.  See  note  of  the  reporter  at  the  end  of 
the  case. 

So  in  the  case  of  Hafner  v.  Irwin,  1  Ired.  (N.  C.)  L.,  490,  which  grew  out 
of  the  making  of  a  deed  of  trust  by  one  Dwight  to  the  plaintiff  Hafner,  to 
secure  certain  creditors  named  thereon,  it  was  said :  "There  was  evidence 
tending  to  show  that  it  was  a  condition  of  this  instrument,  and  as  understood 
between  the  parties  thereto,  that  it  should  not  be  registered  nor  put  in  use, 
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but  kept  a  secret  from  the  world  until  after  the  20th  of  February  ensuing  the 
date.  .  .  .  There  was  also  evidence  tending  to  show  that  it  was  a  further  part 
of  the  agreement  between  the  parties  that  the  transaction  should  be  kept  se- 
cret, at  all  events  until  the  debtor  should  escape  beyond  the  reach  of  the  pro- 
cess of  his  creditors.  .  .  .  We  need  not  and  cannot  lay  down  as  a  rule  of  law 
that  those  who  take  securities  from  a  debtor  about  to  abscond  must  apprise 
creditors  of  his  intention  to  place  himself  beyond  their  reach,  under  penalty 
of  forfeiting  such  securities;  but  we  feel  ourselves  justified  in  holding  that, 
when  secrecy  is  part  of  the  consideration  of  such  securities,  the  securities  are 
contaminated  thereby,  and  ought  not  to  be  regarded  as  given  honajide." 

In  Hildeburn  v.  Brown,  17  B.  Mon.  (Ky.),  779,  a  mortgage  was  executed  by 
one  Sherrod  to  the  plaintiffs,  which  they  withheld  from  record.  Commenting 
on  that  fact,  the  court  said :  "  The  petition  of  appellants  avows  that  the  ar- 
rangement between  their  agents  and  Sherrod  was  to  withhold  the  mortgage 
from  registration,  for  the  purpose  of  sustaining  the  latter  in  business,  and 
1  not  to  record  the  same  unless  there  was  danger  of  Sherrod's  failure.'  .  .  . 
The  effect  of  the  arrangement,  though  it  may  not  have  originated  in  any  act- 
ual, fraudulent  or  evil  purpose,  was  to  secrete  from  the  public  eye  the  true 
condition  of  the  debtor,  and  thereby  enable  him,  under  the  semblance  of  be- 
ing the  owner  of  unincumbered  real  estate,  to  deceive  and  mislead  other  per- 
sons by  inducing  them,  upon  the  faith  of  his  supposed  unembarrassed  condition, 
to  give  him  credit  which  would  otherwise  have  been  withheld.  Such  contri- 
vances or  acts,  though  not  designed  to  perpetrate  an  actual  fraud  upon  other 
persons,  have  an  inevitable  tendency  that  way,  and  are  obviously  opposed  to 
the  general  policy  of  the  law  requiring  the  public  registration  of  all  liens  and 
incumbrances  upon  property  permitted  to  be  retained  and  claimed  by  debtors. 
If  not  directly  within  that  class  of  acts  which  the  law  denominates  construct-  < 
ive  frauds,  it  approximates  so  nearly  to  it  that  the  party  avowing  himself  a 
participant  in  such  transaction  ought  not  to  receive  the  countenance  or  aid  of 
the  chancellor  in  enforcing  any  lien  or  claim  growing  out  of  it  as  against  a 
third  person." 

Neslin  v.  Wells,  104  TJ.  S.,  428,  arose  in  the  territory  of  Utah,  where  the 
law  permitted,  but  did  not  require,  the  registration  of  mortgages,  but  where 
there  was  a  general  custom  to  record  such  instruments.  Neslin,  the  vendor  of 
land,  took  from  Smith,  his  vendee,  a  mortgage  to  secure  a  part  of  the  pur- 
chase money,  but  did  not  file  it  for  record  until  after  a  subsequent  mortgage, 
executed  by  the  vendee  on  the  same  land  to  one  Kerr,  had  been  filed  for  rec- 
ord, Kerr  having  no  notice,  actual  or  constructive,  of  the  prior  mortgage  to 
Neslin.  It  was  held  by  the  court,  Mr.  Justice  Matthews  delivering  its  opin- 
ion, that,  "  under  the  circumstances  of  the  case,  there  arose  a  duty  on  the  part 
of  Neslin,  the  vendor,  to  record  his  purchase  money  mortgage,  towards  all 
who  might  become  subsequent  purchasers  for  value  in  good  faith,  a  breach  of 
which  in  respect  to  Kerr,  the  subsequent  mortgagee,  without  notice,  constituted 
such  negligence  and  laches  as  in  equity  requires  that  the  loss  which  in  conse- 
quence thereof  must  fall  on  one  of  the  two,  shall  be  borne  by  him  by  whose 
fault  it  was  occasioned."  See,  also,  Worseley  v.  De  Mattos,  1  Burr.,  467,  and 
Tarback  v.  Marbury,  2  Vera.,  510. 

The  principles  upon  which  these  decisions  are  based  are,  in  our  opinion,  con- 
clusive of  this  case.  None  of  the  cases  cited  disclose  such  a  premeditated  and 
contrived  purpose  to  deceive  and  defraud  other  creditors  of  the  mortgagor  as 
appears  in  this.    We  are  of  opinion,  therefore,  that  the  mortgage  executed  by 
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Allen  to  Allen,  Stephens  &  Co.,  on  November  18,  1874,  which  the  complain- 
ants in  this  case  seek  to  foreclose,  is  a  fraud  upon  the  creditors  of  Allen,  and 
void  at  common  law. 

§  737.  A  mortgage  fraudulent  under  the  hanhrupt  act. 

We  further  declare  that  a  mortgage  executed  by  an  insolvent  debtor,  with 
intent  to  give  a  preference  to  his  creditor,  who  has  reasonable  cause  to  believe 
him  to  be  insolvent,  and  knows  it  to  be  made  in  fraud  of  the  provisions  of  the 
bankrupt  act,  and  who,  for  the  purpose  of  evading  the  provisions  of  that  act, 
actively  conceals  and  withholds  it  from  record  for  two  months,  is  void  under 
the  bankrupt  act,  notwithstanding  the  fact  that  it  was  executed  more  than 
two  months  before  the  filing  of  a  petition  in  bankruptcy  by  or  against  the 
mortgagor. 

If  the  mortgage  had  been  executed  within  the  period  of  two  months  next 
before  the  filing  of  the  petition  in  bankruptcy,  it  would  have  been  void  under 
the  letter  of  the  bankrupt  act.  Where  all  the  other  circumstances  necessary 
to  render  it  void  concur,  the  device  of  concealing  it  until  the  two  months  have 
elapsed  cannot  save  it.  It  is,  notwithstanding  the  lapse  of  time,  a  fraud  on 
the  policy  and  objects  of  the  bankrupt  law,  and  is  void  as  against  its  spirit. 

The  conduct  of  the  mortgagees  in  this  case  shows  them  to  be  without  claim 
to  the  consideration  of  a  court  of  equity.  On  the  contrary,  it  clearly  appears 
to  be  the  duty  of  the  court  to  take  care  that  they  shall  not  reap  the  fruits  of 
their  fraudulent  practices.  Their  assignee  of  the  mortgage,  the  Charter  Oak 
life  Insurance  Company,  stands  in  no  stronger  position. 

Decree  affirmed. 

Mb.  Justice  Gray  did  not  sit  in  this  case. 


§  788.  Mortgages.—  Independent  of  any  statute  on  the  subject,  a  mortgage  is  fraudulent 
and  void  as  to  creditors  if  the  mortgagor  is  permitted  to  retain  possession  of  the  goods  and 
to  seU  and  deal  with  them  as  his  own.    In  re  Morrill,  2  Saw.,  856. 

§  789.  A  mortgage  which  is  not  accompanied  and  followed  by  possession  is  fraudulent  as  to 
m  subsequent  purchaser  without  notice.    The  Schooner  Romp,  Olc,  196. 

§  740.  Continued  possession  by  the  grantor  in  a  deed  of  trust  is  not  evidence  of  fraud 
where  such  possession  is  entirely  consistent  with  the  use  raised  by  the  deed.  Bank  of  United 
States  v.  Lee,  5  Gr.  C.  C,  819. 

§  741.  If  a  mortgagor  of  personal  property  retains  possession  of  it  after  the  execution  of 
the  mortgage,  it  is  a  badge  of  fraud,    McLean  v.  Lafayette  Bank,  8  McL.,  587. 

8  742.  Failure  by  a  mortgagee  to  take  possession  of  the  property  may  be  slight  evidence  of 
fraud.  But  this  is  not  so  where  a  vessel  is  mortgaged  and  it  is  agreed  in  the  instrument  that 
the  owners  shall  take  her  upon  an  immediate  voyage.    Leland  v.  The  Ship  Medora,  2  Woodb. 

§  748.  The  fact  of  possession  not  accompanying  an  absolute  bill  of  sale  is  conclusive  evi- 
dence of  fraudulent  intent,  and  as  to  creditors  and  subsequent  purchasers  the  sale  is  fraud- 
ulent and  void.  But  the  continuance  of  possession  by  a  mortgagor  is  not  considered  as  having 
the  same  conclusive  and  vitiating  effect  upon  the  mortgage.  The  possession  in  the  former 
case  is  incompatible  with  the  deed,  whereas  in  the  latter  there  is  no  such  incompatibility. 
Possession,  therefore,  by  a  mortgagor  before  forfeiture  cannot  be  construed  to  be  fraudulent; 
nor  is  the  continuation  of  such  possession  after  breach  of  condition,  of  itself,  unconnected  with 
any  other  circumstance  of  lapse  of  time,  a  badge  of  fraud.  The  farthest  the  doctrine  ex- 
tends is  that  the  tribunal,  whose  province  it  is  to  decide  the  facts,  may  infer  fraud  from  the 
fact  of  possession  remaining  in  the  mortgagor ;  and  this  inference  may  be  dispelled  by  proof  of 
good  faith.    Merrill  v.  Dawson,  Hemp.,  563. 

g  744.  A  mortgage  upon  a  stock  of  goods,  fixtures,  furniture,  etc.,  is  a  fraud  upon  the  cred- 
itors and  void  as  to  all  the  property,  if  the  mortgagee  agrees  that  the  mortgagor  may  continue 
the  sale  of  the  goods  and  use  the  proceeds  for  his  own  benefit.    In  re  Burrows,  7  Biss.,  526. 

§  746.  When  a  mortgagor  of  a  stock  of  goods  is  allowed  to  remain  in  possession  and  sell  the 
goods  in  the  ordinary  course  of  his  business,  the  question  whether  this  is  a  fraud  is  one  of  fact 
for  the  jury.    Brett  v.  Carter,*  2  Low.,  458. 
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§  746.  A  mortgage  of  a  retail  stock  of  goods,  where  the  mortgagor  remains  in  possession  and 
continues  to  sell  with  the  assent  of  the  mortgagees,  is  fraudulent  and  void  as  to  creditors. 
Such  a  mortgage  is  also  void  in  Kansas  under  their  statute  requiring  that  it  shall  be  recorded 
if  the  statute  is  not  complied  with.     Bank  of  Leavenworth  v.  Hunt,*  11  Wall.,  391. 

§  747.  Where  a  mortgagor  of  his  stock  of  goods  and  store  fixtures  is  permitted  to  remain  in 
possession  and  carry  on  business  as  before,  making  sales  and  purchasing  additional  stock,  and 
no  claim  to  the  possession  of  the  stock  and  fixtures  is  made  by  the  mortgagee  until  after  the 
institution  of  proceedings  in  bankruptcy  against  the  mortgagor,  the  mortgage  is  void  as  to 
creditors.     In  re  Manly,  2  Bond,  261. 

§  748.  A  mortgage  upon  a  stock  of  goods  of  which  the  mortgagor  is  to  remain  in  possession 
and  sell  in  the  regular  course  of  his  business,  and  which  is  to  attach  to  goods  to  be  purchased  to 
replace  those  sold,  is  fraudulent  and  void  under  the  statute  of  frauds.  The  necessary  result 
of  the  mortgage  is  to  allow  the  mortgagor  under  cover  of  the  mortgage  to  sell  the  goods  as  his 
own,  and  appropriate  the  proceeds  to  his  own  purposes,  and  this  too  for  an  indefinite  length  of 
time.  A  mortgage  which  in  its  very  terms  contemplates  such  results,  besides  being  no  security 
to  the  mortgagee,  operates  in  the  most  effectual  manner  to  ward  off  other  creditors,  and  where 
an  instrument  shows  on  its  face  that  its  legal  effect  is  to  delay  creditors,  the  law  imputes  a 
fraudulent  purpose.    Robinson  v.  Elliott,  22  Wall.,  525  (£§  727-32). 

§  740.  A  mortgage  of  a  stock  of  goods  to  secure  the  payment  of  a  debt  due  and  payable, 
with  power  in  the  trustees  to  take  immediate  possession  and  sell,  and  no  right  of  possession  re- 
served to  the  mortgagor,  is  fraudulent  and  void  as  to  creditors,  unless  it  is  accompanied  and 
followed  by  possession,  though  acknowledged  and  recorded  according  to  the  Maryland  act  of 
1729,  chapter  8,  section  5.     Noyes  v.  Brent,  5  Cr.,  C.  C,  656. 

§  750.  Under  the  act  of  Maryland  of  1729,  chapter  8,  section  5,  a  deed  of  trust  of  person- 
alty to  secure  a  present  debt  which  is  due  and  payable  and  which  has  no  time  to  run,  with 
power  in  the  trustees  to  take  immediate  possession  and  sell,  and  no  right  of  possession  reserved 
to  the  mortgagor,  is  void  if  possession  does  not  accompany  and  follow  the  deed,  although 
it  is  acknowledged  and  recorded  according  to  the  act.    Noyes  v.  Brent,*  5  Cr.,  C.  C.  657. 

§  751.  A  statute  of  New  York  declares  that  a  chattel  mortgage  not  accompanied  by  a  change 
of  possession  of  the  property  shall  be  void  as  against  creditors  and  subsequent  purchasers  in 
good  faith,  unless  filed  in  the  town  or  city  where  the  mortgagor,  "  if  a  resident  of  that  state, 
shall  reside  at  the  time  of  the  execution  thereof ;  and  if  not  a  resident,  then  in  the  city  or 
town  where  the  property  so  mortgaged  shall  be  at  the  time  of  the  execution  of  such  instru- 
ment.'*  Under  this  statute  it  is  held  that  a  mortgage  by  a  firm  upon  firm  property  is  void  un- 
less filed  in  the  city  or  town  where  the  individual  members  of  the  firm  severally  reside, 
although  filed  in  the  town  where  business  of  the  firm  is  carried  on,  the  members  of  the  part- 
nership being  residents  of  the  state.     Stewart  v.  Piatt,  11  Otto,  731. 

§  752.  The  New  York  statute  declares  that  an  unrecorded  chattel  mortgage,  not  accom- 
panied by  an  immediate  delivery  and  continued  change  of  possession  of  the  thing  mortgaged, 
"  shall  be  absolutely  void  as  against  the  creditors  of  the  mortgagor,  and  as  against  purchasers 
and  mortgagees  in  good  faith."  It  is  held  that  the  creditors  spoken  of  are  those  having  judg- 
ments and  executions ;  and  that  the  subsequent  purchasers  or  mortgagees  are  those  who  pay 
or  advance  money  upon  the  security  of  the  property,  without  knowledge  of  the  previous  in- 
cumbrance.    In  re  Collins,  12  Blatch.,  548. 

§  753.  Under  the  statute  of  Iowa  declaring  that  "  no  sale  or  mortgage  of  personal  property, 
where  the  vendor  or  mortgagor  retains  actual  possession  thereof,  is  valid  against  existing  cred- 
itors or  subsequent  purchasers,  without  notice,  unless  recorded,"  and  that  from  the  time  that 
such  mortgage  is  duly  recorded  "  it  shall  be  deemed  complete  as  to  third  persons,  and  shall 
have  the  same  effect  as  though  it  had  been  accompanied  by  an  actual  delivery  of  the  property 
mortgaged,"  the  courts  of  that  state  hold  that  an  unrecorded  mortgage  of  chattels,  where 
the  mortgagor  retains  possession,  is  valid  as  against  attaching  creditors  with  notice  of  its  ex- 
istence at  any  time  before  levy.  And  this  construction  will  be  followed  by  the  courts  of  the 
United  States.     Cragin  v.  Carmichael,  2  Dill.,  519. 

§  754.  Under  the  statute  of  California,  declaring  that  a  chattel  mortgage  shall  not  be  valid, 
"  unless  possession  of  the  mortgaged  property  be  delivered  to  and  retained  by  the  mortgagee." 
the  change  must  be  immediate,  and  a  subsequent  delivery  before  a  creditor  acquires  alien  does 
not  render  it  valid  as  to  such  a  creditor.  Edmondson  v.  Hyde,  2  Saw.,  205.  The  same  is  held 
under  a  similar  statute  in  Nevada.    In  re  Morrill,  2  Saw.,  356. 

§  755.  An  absolute  bill  of  sale  of  chattels  without  change  of  possession  is  void  as  against 
creditors  and  subsequent  bona  fide  purchasers  without  notice.  This  also  is  true  of  a  mortgage 
of  a  vessel  which  gives  the  mortgagor  the  possession  of  the  property  till  the  mortgagee  shall 
have  a  reasonable  time  to  enforce  his  mortgage,  if  the  rights  of  subsequent  bona  fide  pur- 
chasers intervene.     The  Schooner  Romp,  Olc,  200. 

§  756.  A  conveyance  of  personal  property  conditioned  to  be  void  if  the  grantor  should  pay 
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to  the  grantee  a  certain  sum  on  demand,  is  void  as  against  the  creditors  of  the  grantor,  if  there  is 
no  change  of  possession,  though  the  conveyance  is  acknowledged  and  recorded.  Smith  v. 
Hunter,*5Cr.  ac.,467. 

§  757.  An  Indiana  statute  provides  that  a  chattel  mortgage  shall  not  be  valid  against  any- 
other  than  the  parties  thereto,  when  the  goods  are  not  transferred  to  the  mortgagee  and  re- 
tained by  him,  unless  it  is  recorded  within  a  certain  tima  after  its  execution ;  and  that  the 
question  of  fraudulent  intent  shall  in  all  cases  be  deemed  a  question  of  fact.  It  is  held,  under 
this  statute,  that  a  mortgage  unobjectionable  upon  its  face,  is  not  rendered  invalid  because 
accompanied  by  a  verbal  agreement  allowing  the  mortgagor  to  retain  possession  of  the  goods, 
add  them  to  his  stock  in  trade,  and  sell  them  in  the  usual  course  of  his  retail  business,  and  ap- 
ply the  proceeds  in  payment  of  the  debt,  where  there  is  no  intention  thereby  to  hinder,  delay 
and  defraud  creditors.  That  the  mortgagor  fails  to  keep  a  separate  account  of  the  sales,  and 
apply  the  proceeds  in  payment  of  the  mortgagee's  debt,  will  not  change  the  rule.  Overman  v. 
Quick,*  8  Biss.f  134. 

§  758.  An  unrecorded  chattel  mortgage,  being  by  the  laws  of  Indiana  void  as  against  all  but 
the  "parties  thereto,"  if  possession  is  retained  by  the  mortgagor,  is  void  as  against  the  mort- 
gagor's assignee  in  bankruptcy.     Moore  v.  Young,  4  Biss.,  128. 

§  759.  Possession  by  grantor  as  agent. — An  absolute  deed  of  household  furniture  and  stock 
in  trade,  the  possession  remaining  with  the  grantors,  is  void.    Reed  v.  Minor,*  3  Cr.  0.  C,  82. 

§  760.  Otherwise  if  the  property  was  delivered  to  the  grantee,  and  redelivered  to  one  of  the 
grantors  as  agent,  who  received  and  exercised  exclusive  possession  bona  fide,  publicly  and 
notoriously,  for  the  sole  use  and  benefit  of  the  grantees,  so  that  the  change  of  possession  from 
the  grantors  to  the  grantees,  or  their  agent,  was  notorious  and  unequivocal.    Ibid. 

§  761.  But  held,  that  the  possession  by  both  grantors  was  inconsistent  with  the  possession 
by  one  as  agent.    Ibid. 

§  762.  Joint  possession.—  A  conveyance  by  a  man  while  indebted  of  all  his  property  to  his 
son  is,  if  he  continues  in  possession,  evidence  of  an  intent  to  hinder,  delay  and  defraud  credit' 
ore  thereby.  But  if  it  is  bona  fide  and  for  a  valuable  consideration,  a  joint  possession  by  the 
grantor  with  the  grantee,  after  the  deed,  will  not  make  it  constructively  fraudulent.  MidcUeton 
v.  Sinclair*  5  Cr.  C.  C,  409. 

§  763.  A  deed  is  not  fraudulent  because  the  grantor  retains  possession,  if  the  retaining  of 
such  poeseason  by  him  is  consistent  with  the  terms  of  the  deed.  Smith  v.  Ringgold,  4  Or.  G. 
C.,  124. 

§  764.  If  possession  does  not  accompany  an  absolute  conveyance,  the  transaction  is  void 
only  as  to  the  creditors  of  the  grantor.    Ibid, 

§  765.  Possession  of  the  land  and  taking  the  profits  by  the  vendor  after  the  conveyance, 
when  not  consistent  with  the  terms  of  the  deed,  and  not  proved  to  be  held  and  done  as  agent 
for  the  vendee,  is  evidence  of  fraud.    Alexander  v.  Todd,  1  Bond,  175  (§§  838-42). 

§  766.  Possession  by  the  seller  after  a  sale  of  real  estate  does  not  per  se  raise  a  presumption 
of  fraud,  as  it  does  in  the  case  of  personal  estate.  In  the  latter  case  possession  is  evidence  of 
ownership,  but  not  so  in  the  former.  In  the  case  of  real  estate  the  possession  must  be  incon- 
sistent with  the  sale  and  repugnant  to  its  terms  or  operation  before  it  raises  a  presumption  of 
fraud.    Phettiplace  v.  Sayles,  4  Mason,  312  (§£  560-65). 

§  767.  When  the  question  of  whether  a  conveyance  is  fraudulent  arises  between  the  grantee 
and  the  creditor  of  the  grantor,  the  creditor  may  always  show  that,  notwithstanding  the  con- 
veyance the  grantor  remained  in  possession  and  control.  To  this  end  acts  of  the  grantor  im- 
plying ownership  and  control  may  be  shown,  and  also,  as  a  part  of  the  res  gestae,  the 
declarations  accompanying  such  acts  or  possession  may  be  proved  to  show  the  nature,  extent 
and  purpose  thereof.    United  States  v.  Griswold,*  7  Saw.,  811. 

$  768.  If  a  debtor  in  failiug  circumstances  conveys  his  land  by  deed,  without  reservations. 
and,  as  a  part  of  the  consideration  paid  by  the  purchaser,  secretly,  and  contrary  to  the  face  of 
the  deed,  reserves  to  himself  the  right  to  possess  and  occupy  the  land  for  a  certain  time  for  his 
own  benefit,  the  conveyance  is  fraudulent  and  void  as  to  the  creditors  of  the  grantor.  It 
makes  no  difference  in  the  legal  aspect  of  the  case  whether  the  interest  thus  reserved  is  large 
or  small.    The  fraud  in  such  a  case  is  an  inference  of  law.     Lukins  v.  Aird,*  6  Wall.,  78. 

§  769.  Intent  to  defraud. —  A  conveyance  by  a  debtor  to  his  brother,  expressly  declared  by 
him  at  the  time  to  be  made  with  the  intention  of  placing  the  property  beyond  the  reach  of 
creditors,  made  without  consideration  and  without  the  knowledge  of  the  grantee,  accompanied 
by  a  general  power  of  attorney  in  the  grantor  to  do  as  he  pleased  with  the  property,  and  not 
delivered  otherwise  than  by  being  recorded,  was  held  to  be  fraudulent  as  to  creditors,  the 
grantor  having  continued  in  possession.     Wilcoxen  v.  Morgan,*  2  Colo.  Ty,  473. 

§  770.  Assignment  for  benefit  of  creditors.— Retention  by  the  debtor  of  property  assigned 
for  the  benefit  of  certain  creditors  is  not  an  imputation  upon  the  fairness  of  the  transaction, 
where  the  property  assigned  consists  of  unsettled  accounts  and  choses  in  action,  which  he  is 
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much  more  competent  to  settle  than  a  stranger  could  he,  and  where  he  does  actually  settle  up 
the  accounts  and  pay  oyer  the  money  to  the  creditors  for  whose  benefit  the  assignment  is 
made.    Thompkins  v.  Wheeler,  16  Pet.,  106. 

§  771.  It  is  by  statute,  as  construed  by  the  supreme  court  of  the  state,  the  law  in  Missouri 
that  a  conveyance  of  personal  property  to  secure  creditors,  when  the  grantor,  by  the  under- 
standing of  the  parties,  express  or  implied,  is  to  remain  in  possession  of  the  property  with 
a  power  of  sale,  it  is  void  upon  principles  of  public  policy,  irrespective  of  any  question  of  in- 
tended fraud.     Be  Kirkbridge,*  5  Dill.,  116. 

§  7  72.  It  is  held  in  Missouri  that  when  a  conveyance  to  secure  a  creditor  is  not  actually 
fraudulent,  and  where  a  power  of  disposition  is  retained  by  the  mortgagor  as  to  part  of  the 
property,  and  as  to  part  not  retained,  it  is  constructively  fraudulent  only  as  to  that  part  of  the 
property  as  to  which  the  power  of  disposition  is  retained.  This  rule  was  followed  by  the  cir- 
cuit court  of  the  United  States  in  a  case  where  a  druggist  had  mortgaged  his  stock  and  fix- 
tures by  a  conveyance  duly  recorded,  and  the  grantor  had  remained  in  possession  making 
sales  in  the  usual  manner  by  retail  of  the  stock,  but  not  of  the  fixtures,  the  mortgage  having 
been  silent  as  to  this  power,  but  no  objection  having  been  made  to  it  by  the  trustee  or  the 
beneficiary.    Ibid. 

§  773.  An  agreement  by  insolvent  debtors  with  a  creditor,  in  order  to  secure  existing  debts 
and  future  advances,  to  turn  over  to  the  creditor  on  his  demand  all  the  goods  which  they  may 
at  the  time  have  on  hand,  is  void  as  against  other  creditors,  on  account  of  the  retention  of  the 
possession  by  the  debtors.     Bank  of  Leavenworth  v.  Hunt,*  11  Wall.,  891. 

§  774.  Where  property  cannot  be  delivered.— Where  from  the  nature  of  the  case  property 
cannot  be  delivered  when  sold  or  mortgaged,  as,  for  example,  where  it  is  at  sea,  want  of  pos- 
session by  the  vendee  or  mortgagee  is  not  presumptive  evidence  of  fraud.  Conard  v.  Atlantic 
Ins.  Co.,  1  Pet.,  386;  Conard  v.  Nicoll,  4  Pet.,  291. 

§775.  A  sale  or  assignment  of  a  ship  at  sea  is  good  without  an  immediate  delivery  of  pos- 
session, if  the  vendee  or  assignee  takes  possession  and  asserts  his  title  within  a  reasonable  time 
and  manner  after  her  return ;  and  it  is  of  no  consequence  that  the  creditors  of  the  vendor  or 
assignor  attach  her  before  such  possession  is  taken.    Wheeler  v.  Sumner,  4  Mason,  183. 

§  776.  Actual  possession  is  not  essential  to  the  transfer  of  personal  property,  and  the  want 
of  it  is  not  even  an  indicium  of  fraud  where,  from  the  circumstances,  it  cannot  be  obtained. 
The  indorsement  of  a  bill  of  lading  for  a  cargo  at  sea,  for  a  valuable  consideration,  transfers 
the  property,  although  actual  possession  is  not  taken  by  the  assignee.  United  States  v.  Dela- 
ware Ins.  Co.,  4  Wash.,  418. 

§  777.  Want  of  possession  of  property  assigned  is  not  per  se  a  badge  of  fraud  so  as  to  avoid 
the  assignment,  if  possession  cannot  from  the  circumstances  of  the  property  be  within  the 
power  of  the  parties.  It  is  held  therefore  that  an  assignment  of  goods  at  sea  and  their  pro- 
ceeds, or  an  outward  cargo  ready  for  sea,  is  not  per  se  fraudulent,  if  all  proper  means  are 
used  by  the  assignee  to  get  possession  of  the  proceeds  on  their  arrival.  Harris  v.  DeWolf.  4 
Pet.,  147;  DeWolf  t;.  Harris,  4  Mason,  515. 

§  778.  An  assignment  of  an  outward  cargo,  on  board  and  ready  for  sea,  although  possession 
is  not  delivered  nor  are  the  bills  of  lading  indorsed  and  delivered,  gives  the  assignee  a  right  to 
take  the  proceeds  of  the  cargo,  and  hold  them  as  against  any  person  but  the  consignee  of  the 
cargo,  or  a  purchaser  from  the  consignee  without  notice.    Ibid. 

%  770.  On  sale  of  goods  possession  must  accompany  and  follow  the  bill  of  sale.  Moore  t>. 
Ringgold,*  8  Cr.  C.  C,  434. 

§  780.  A  sale  of  personal  property,  which  is  left  in  the  absolute  possession  of  the  vendor, 
though  fraudulent  and  void  as  to  creditors,  is  valid  as  between  the  parties.  Phettiplaoe  r. 
Saylee,  4  Mason,  312  (§§  560-65). 

g  781.  An  absolute  sale  of  chattels  is  per  se  fraudulent,  unless  possession  accompanies  and 
follows  the  deed.  This  conclusion  of  law  cannot  be  displaced  by  proving  the  bona  fides  of  the 
transaction,  and  that  the  possession  remains  with  the  grantor  for  justifiable  purposes.  The 
Schooner  Romp,  Olc,  196. 

§  782.  A  conveyance  of  personal  property  though  not  acknowledged  or  recorded,  and  though 
there  is  no  change  of  possession,  is  valid  as  between  the  parties.  Prather  v.  Burgess,  5  Cr.  C. 
C,  377. 

§  783.  Where,  by  the  terms  of  a  conveyance  of  chattels,  possession  is  to  be  given  to  the 
grantee,  but  as  a  matter  of  fact  it  is  not,  but  remains  with  the  grantor,  such  deed,  is  fraudu- 
lent in  law  and  void,  though  recorded  as  required  by  law.  But  such  conveyance  is  only  void 
against  the  creditors  of  the  grantor.    Smith  v.  Ringgold,  4  Cr.  C.  C,  126. 

§  784.  An  absolute  bill  of  sale  of  property  unaccompanied  by  a  delivery  of  possession  to  the 
vendee,  is  per  se  fraudulent  as  to  creditors.  And  it  is  immaterial  that  a  creditor  has  notice  of 
the  sale  after  he  has  attached  the  property.    Monroe  v.  Hussey,*  1  Or.,  188. 

§  785.  A  sale  of  goods  in  the  possession  of  a  bailee  of  the  vendor  is  fraudulent,  as  to  credit- 
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ore  if  the  possession  does  not  follow  the  sale,  or  nnless  an  order  by  the  vendor  to  deliver  the 
goods  to  the  vendee  be  served  "upon  the  bailee  before  the  insolvency  of  the  vendor.  Gilman  v. 
Herbert *  2  Cr.  C.  C,  68. 

§  786.  By  the  common  law  a  grant  or  assignment  of  goods  and  chattels  is  valid  between  the 
parties  without  actual  delivery  thereof,  and  the  property  passes  immediately  upon  the  execu- 
tion of  the  deed.  But  as  to  creditors  the  title  is  not  considered  perfect  unless  possession  ac- 
companies and  follows  the  deed.  The  want  of  possession  constitutes,  in  point  of  law,  an  actual 
fraud  which  renders  the  transaction  void  as  to  creditors.  Meeker  v.  Wilson,  1  Gall.,  422, 
(§§703-7). 

§  787.  A.  sold  out  to  his  partner,  the  latter  agreeing  to  employ  the  former  in  the  business, 
and  possession  was  delivered.  The  purchaser  subsequently  sold  to  B.,  who  took  possession, 
and  subsequently,  by  agreement  with  A.,  left  the  latter  in  possession.  There  was  also  an 
agreement  by  B.  to  sell  to  A.,  but  the  sale  was  never  perfected.  It  having  been  contended 
that  the  sale  to  B.  was  fraudulent,  and  that  he  was  acting  in  collusion  with  A.  to  shield  the 
property  from  the  creditors  of  the  latter,  it  was  held  that,  as  neither  B.  nor  the  other  person 
had  any  knowledge  of  the  existence  of  any  debts  owing  by  A.,  and  as  the  possession  of  A.  was 
explained  without  the  necessity  of  supposing  fraud,  the  inference  of  fraud  was  negatived. 
Erdhouse  v.  Hickenlooper,*  2  Bond.,  892. 

§  788.  An  absolute  transfer  of  a  chattel  is  fraudulent  as  against  creditors  unless  possession 
accompanies  and  follows  it.  But  if  the  sale  or  transfer  is  on  a  condition,  or  on  trust  as  security 
for  a  debt,  or  for  any  purpose  which  does  not  entitle  the  vendee  to  tbe  immediate  possession, 
the  possession  of  the  vendor  until  such  condition  is  performed,  or  the  objects  of  the  trust  are 
fulfilled,  is  consistent  with  the  transfer,  and  is  therefore  no  badge  of  fraud.  Atlantic  Ins.  Co. 
V.  Conard,  4  Wash.,  662. 

g  789.  Under  the  act  of  Maryland  of  1729,  chapter  8,  sections  5  and  6,  a  deed  of  personalty, 
to  be  void  if  the  grantee  shall  pay  to  the  grantor  a  certain  sum  upon  demand,  is  void  as  to  the 
creditors  of  the  grantor,  if  possession  does  not  accompany  and  follow  the  deed,  although  re- 
corded agreeably  to  the  act.  It  is  not  the.  intention  of  this  act  to  make  valid  a  deed  which 
would  be  void  as  to  creditors  by  the  common  law.    Smith  v.  Hunter,*  5  Cr.  C.  C,  467. 

§  790  If  the  owner  of  a  factory  and  store  and  the  goods  therein  has  them  in  the  possession 
of  an  agent  who  resides  there  and  conducts  the  business  as  agent  in  the  name  of  the  owner,  he 
is  constructively  in  possession ;  and  if  he  sells  to  a  third  person  who  immediately  sells  to  the 
agent,  though  the  sales  are  in  good  faith  and  for  valuable  considerations,  the  goods  are  still 
liable  for  the  debts  of  the  original  owner,  unless  the  agent,  in  some  mode  or  other,  makes 
known  to  tbe  public  that  his  possession  is  no  longer  as  agent  for  the  owner  but  in  his  own 
right.  The  sales,  being  private  and  without  witnesses,  and  producing  no  visible  change  in  pos- 
session or  ownership,  are  fraudulent  and  void  as  against  the  creditors  of  the  original  owner, 
unless  the  change  in  the  title  and  the  character  of  possession  is  made  known  as  above  stated. 
Comly  v.  Usher,*  Taney,  121. 

g  791.  Although  the  statute  provides  that,  in  the  case  of  a  sale,  the  absence  of  an  actual,  im- 
mediate and  continued  change  of  possession  shall  be  conclusive  evidence  of  fraud,  and  shall 
avoid  the  transaction  as  against  creditors  and  subsequent  purchasers,  it  is  held  in  this  case,  fol- 
lowing Stewart  v.  Piatt,  in  the  supreme  court  of  the  United  States,  that,  even  though  property 
sold  is  not  delivered  as  required  by  law,  an  assignee  in  bankruptcy  of  the  vendor  can  maintain 
no  claim  founded  on  that  circumstance,    ^loyd  v.  Foley,*  6  Saw.,  424. 

g  792.  A  bill  of  sale  absolute  upon  its  face,  though  acknowledged  and  recorded  according  to 
the  Maryland  act  of  1729,  chapter  8,  sections  5  and  6,  is  void  as  to  subsequent  purchasers 
without  notice,  if  possession  does  not  accompany  and  follow  the  deed.  Hamilton  v.  Franklin, 
4Cr.CC,  729. 

g  798.  A  statute  in  Missouri  declares  that  "  every  sale  made  by  a  vendor  of  goods  and  chat- 
tels in  his  possession  and  under  his  control,  unless  the  same  be  accompanied  by  delivery  in  a 
reasonable  time  (regard  being  had  to  the  situation  of  the  property),  and  be  followed  by  an  act- 
ual and  continued  change  of  possession  of  the  things  sold,  shall  be  held  to  be  fraudulent  and 
void  as  against  the  creditors  of  the  vendor  j  or  subsequent  purchasers  in  good  faith."  It  is 
held,  under  this  statute,  following  the  construction  placed  upon  it  by  the  state  courts,  that  a 
sale  of  household  furniture  between  parties  living  in  the  same  house  and  using  the  furniture 
sold,  without  any  change  of  possession  except  a  pointing  out  of  the  property,  the  parties  con- 
tinuing to  live  in  the  house  and  use  the  furniture  as  before,  is  fraudulent  and  void  in  law. 
Allen  v.  Massey,  2  Abb.,  60;  1  Dill,  40;  Allen  v.  Massey,*  17  Wall.,  851. 

g  794.  A  bill  of  sale  of  chattels  is  void  as  to  creditors  if  the  possession  does  not  accompany 
and  follow  the  deed;  and  if  the  vendor  and  vendee  live  together  in  the  same  family  it  will  be 
presumed  that  the  possession  is  unchanged  unless  the  contrary  is  shown.  Travers  v.  Ramsay,* 
8  Cr.  C.  C,  355. 
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§  705.  Where  the  vendor  and  vendee  of  chattels  lived  in  the  same  house,  the  court  in- 
structed the  jury  that  if  the  possession  remained  with  the  grantor  the  deed  was  void  as  to 
creditors.    Ibid. 

III.  Voluntary  Conveyances. 

[As  to  Ante-nuptial  and  Post-nuptial  Settlements,  see  Domestic  Relations.] 

Summary— Subsequent  creditors,  gg  796,  800,805,  816.— Magnitude  of  estate  conveyed,  %  797.— 
Failure  soon  after  conveyance,  g  798. —  Purchaser  from  volunteer,  §799. —  Existing  and 
subsequent  creditors,  g  800.—  Conveyance  of  the  whole  of  one's  property,  §  801.—  No 
written  contract,  no  payment  and  no  security,  gg  802,  804. — False  statement  of  receipt  of 
consideration,  g  803. —  Payment  of  full  consideration  does  not  negative  presumption  of 
fraud,  g  804. —  Transactions  between  husband  and  wife;  post-nuptial  and  ante-nuptial  set- 
tlements, gg  805-834. —  Transactions  between  parent  and  child,  gg  825-837. 

§  796.  A  voluntary  deed  is  void  only  as  to  antecedent  and  not  as  to  subsequent  creditors, 
unless  made  with  a  fraudulent  intent.    Hinde  v.  Longworth,  gg  875-80. 

§  797.  The  proportional  magnitude  of  the  estate  conveyed  by  a  voluntary  deed  may  awaken 
suspicion,  and  strengthen  other  circumstances ;  but,  taken  alone,  it  cannot  be  considered  as 
proof  of  fraud.     Sexton  v.  Wheaton,  gg  865-71. 

§  798.  A  shortly  subsequent  failure  of  the  grantor  is  to  be  considered  in  determining  the 
bona  fides  of  a  voluntary  conveyance.    Ibid. 

§  799.  If  it  be  admitted  that  a  person  who  holds  by  purchase  from  a  volunteer  takes  the 
property  subject  to  the  creditors  of  the  original  donor,  a  creditor  is  not  compellable  to  proceed 
against  such  purchaser,  and  a  decree  cannot  be  made  against  him  in  aid  of  a  volunteer  who  is 
able  to  pay  the  debt.    Hopkirk  v.  Randolph,  §§  881-93. 

§  800.  It  is  held  in  Missouri,  under  the  statute  of  that  state,  which  is  borrowed  from  the  stat- 
ute of  Elizabeth,  that  a  voluntary  conveyance  by  a  person  in  debt  is  not,  as  to  subsequent  cred- 
itors, fraudulent  per  se.    Wallace  v.  Penfield,  §§  852-53. 

g  801.  To  make  it  so  there  must  be  proof  of  actual  or  intentional  fraud.  As  to  existing  cred- 
itors, if  the  effect  and  operation  of  the  conveyance  are  to  hinder  or  defraud  them,  it  may,  as  to 
them,  be  justly  regarded  as  invalid.    Ibid. 

§  802.  A  voluntary  conveyance  by  a  man  owing  $15,000,  of  property  worth  $25,000,  when  he 
has  no  other  property  of  value,  is  clearly  fraudulent  as  to  creditors.  Alexander  v.  Todd, 
§g  838-45. 

§  803.  It  is  strong  if  not  conclusive  evidence  of  fraud  in  a  conveyance  of  very  valuable  prop- 
erty by  a  debtor,  that  there  is  nothing  put  in  writing  respecting  the  contract,  that  no  payment 
is  made,  and  that  no  security  or  evidence  of  indebtedness  is  taken.    Ibid. 

§  804.  A  conveyance  is  impeacliable  on  the  ground  of  fraud  where  the  admission  contained 
in  it,  that  the  whole  consideration  has  been  paid,  is  wholly  false.    Ibid. 

g  805.  The  presumption  of  fraud  arising  from  the  non-payment  of  the  consideration  of  a 
conveyance,  and  the  failure  of  the  vendor  to  take  from  the  vendee  any  evidence  of  indebtment 
for  the  property  sold,  may  be  rebutted  if  subsequently,  and  in  pursuance  of  the  intention  of 
the  parties  at  the  time  the  deed  was  executed,  the  consideration  is  paid  in  good  faith.     Ibid 

§  800.  But  proof  of  the  payment  of  a  full  consideration  does  not  decisively  negative  the  pre- 
sumption of  fraud,  as  the  intention  of  the  parties  and  not  the  fact  of  payment  is  the  test  by 
which  the  transaction  is  to  be  judged.    Ibid. 

g  807.  To  avoid  a  post-nuptial  settlement  insolvency  need  not  be  presumed  or  shown.  Such 
a  settlement,  including  a  very  large  amount  of  property  made  by  a  merchant  doing  business 
largely  on  credit,  with  scattered  and  uncertain  assets  overestimated  in  value,  is  void  as 
against  creditors,  both  at  common  law  and  under  the  statute  of  Elizabeth.  Parish  9.  Mur- 
phree,  gg  846-47. 

g  SOS.  A  conveyance  of  property  by  an  insolvent  member  of  an  insolvent  firm,  by  means  of 
a  third  person,  to  his  wife,  made  for  the  purpose  of  preventing  the  property  from  coming  into 
the  hands  of  the  creditors  of  the  firm,  is  fraudulent  in  contemplation  of  law.  Mover  v.  Adams, 
gg  848-49. 

g  809.  And  the  fact  that  the  wife's  money  helped  to  purchase  the  property  originally  will 
make  no  difference,  where  she  has  permitted  the  husband  for  a  series  of  years  to  treat  the  prop- 
erty as  his  own,  with  all  the  indicia  of  ownership,  and  thus  hold  himself  out  to  the  world  as 
the  owner,  and  trade  and  do  business  upon  the  faith  of  such  ownership.    Ibid. 

g  810.  Formerly,  according  to  the  English  rule  of  jurisprudence,  a  voluntary  conveyance  by 
a  debtor  was*  void  as  to  his  prior  creditors.     But  it  is  now  established  that  prior  indebted- 
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ness  is  only  presumptive  and  not  conclusive  evidence  of  fraud,  and  that  this  presumption  may 
be  explained  and  rebutted,  the  question  of  fraud  being  always  one  of  fact  with  reference  to 
the  intention  of  the  grantor,  and  good  faith  being  the  only  test.  Thus  where  the  grantor, 
at  the  time  of  a  gift  to  his  wife,  reserved  property  worth  more  than  twice  and  a  half  the 
amount  of  his  debts,  expecting  and  intending  to  pay  all  that  he  owed,  and  continued  able  to 
do  so  until  he  lost  all  of  his  means  by  hazardous  business,  and  the  creditor  took  no  steps  to 
collect  his  debt  until  after  the  misfortune  of  the  debtor,  the  conveyance  was  sustained. 
Uoyd  v.  Fulton,  §§  850-51. 

§  811.  The  fact  that  a  gift  by  a  husband  to  his  wife  is  made  in  pursuance  of  a  promise  in 
consideration  of  the  marriage,  which  is  void  because  not  in  writing,  is  not  material  in  deter- 
mining whether  the  gift  is  fraudulent  and  void  as  to  creditors.    Ibid. 

§  812.  Where  a  man  in  active  business,  with  fair  prospects  and  good  credit  and  reputation, 
and  whose  indebtedness  was  not  such  in  amount  or  character  as,  taking  into  consideration  the 
value  of  his  other  property  interests,  rendered  it  unjust  to  creditors,  existing  or  future,  that  he 
should  provide  a  home  for  his  family  out  of  his  income  or  estate,  purchased  a  tract  of  land, 
taking  the  title  in  the  name  of  his  wife,  and  made  permanent  improvements  thereon  with  his 
own  means,  using  the  premises  as  a  family  residence,  it  was  held  that  the  transaction  was  not 
fraudulent  as  to  creditors,  no  actual  fraud  having  been  proved,  and  the  deed  having  been  duly 
acknowledged  and  filed  for  record  within  a  few  days  after  its  execution.  The  circumstance 
that  the  deed  did  not  give  an  accurate  description  of  the  land  intended  to  be  conveyed  was 
hold  not  to  defeat  the  settlement,  inasmuch  as  it  left  no  doubt  that  the  tract  intended  to  be 
conveyed  was  that  in  dispute.     Wallace  v.  Penfield,  §§  852-53. 

§  813.  A  conveyance  of  property  in  trust  for  his  wife  by  a  man  of  large  means  and  independ- 
ent fortune  and  who  has  no  creditors  at  the  time,  cannot  be  impeached  by  subsequent  credit- 
ors because  it  is  voluntary.  It  must  be  shown  to  have  been  fraudulent  or  made  with  a  view 
to  future  debts.    Barker  v.  Barker,  §§  854-58. 

§  814.  A  purchase  of  real  or  personal  property  made  during  coverture  by  the  wife  of  an  in- 
solvent debtor  is  justly  regarded  with  suspicion ;  and,  in  a  contest  with  his  creditors,  it  is  upon 
her  to  prove  distinctly  that  she  paid  for  it  with  funds  not  furnished  by  her  husband.  But  this 
rule  does  not  apply  in  contests  between  creditors  of  her  husband  and  one  claiming  as  a  bona 
fide  purchaser  from  her  without  knowledge  of  any  weakness  in  her  title.  Simins  v.  Morse, 
§§859-61. 

§  815.  The  fact  that  in  a  purchase  from  a  feme  covert,  the  purchaser  secures  a  debt  due  by 
her  husband  to  him,  does  not  render  the  conveyance  assailable ;  if  she  appropriates  her  property 
to  the  payment  of  any  particular  creditor  of  her  husband,  the  other  creditors  cannot  complain 
of  it.    Ibid. 

§816.  The  statute  of  18th  Elizabeth,  chapter  5,  is  in  force  in  the  county  of  Washington,  District 
of  Columbia,  but  it  does  not  affect,  as  to  subsequent  creditors,  a  voluntary  conveyance  in  trust 
by  a  husband  for  his  wife  and  children,  unless  fraud  is  intended  when  it  is  made.  Such  settle- 
ments, though  voluntary,  are  founded  on  a  meritorious  consideration,  and  will  be  upheld  and 
enforced  in  equity  against  the  husband.     Mattingly  v.  Nye,  §§  862-68. 

§817.  Where  a  conveyance  is  made  by  a  husband  in  trust  for  his  wife  upon  an  inadequate 
consideration,  a  court  of  equity  may  properly  consider  the  deed  as  held  in  trust  for  the  wife  to 
the  extent  of  the  consideration  paid,  and  in  trust  for  the  husband's  creditors  as  to  the  balance ; 
bat  in  a  court  of  law  a  deed  must  be  held  entirely  good  or  entirely  void.  Wright  v.  Stanard, 
g864. 

§  818.  The  release  by  a  wife  of  her  dower  in  certain  premises  is  a  good  consideration,  in  the 
sense  of  the  statutes  against  fraudulent  conveyances,  for  the  settlement  upon  the  wife  by  the 
husband  of  other  lands ;  that  is,  it  is  a  good  consideration  for  a  fair  equivalent  of  its  value. 
But  the  mere  inadequacy  of  the  consideration  in  such  a  case  is  not  a  fraud  for  which  the 
court  will  pronounce  the  deed  absolutely  void.  But  it  may,  if  great,  be  evidence  of  fraud  to 
be  submitted  to  the  jury.     Ibid. 

§  819.  An  allegation  that  the  wife  of  the  defendant  has  aided  him  in  practicing  a  fraud  upon 
the  plaintiff,  by  creating  or  giving  countenance  to  the  opinion  that  he  was  more  wealthy  than 
in  truth  he  was,  is  not  made  out  so  as  to  impair  any  of  her  rights,  by  the  fact  that  she  had  seen 
a  letter  written  by  the  defendant  to  the  plaintiff,  in  which  he  gave,  as  she  thought,  too  flatter- 
ing a  representation  of  his  circumstances,  rind  had  dissuaded  him,  as  she  thought,  from  send- 
ing it    Sexton  v.  Wheaton,  gg  865-71. 

§  820.  A  voluntary  settlement  made  upon  his  wife  by  a  man  who  is  not  indebted  at  the  time, 
cannot  be  impeached  by  subsequent  creditors  on  the  ground  of  its  being  voluntary.    Ibid. 

£821.  The  mere  existence  of  a  disputed  claim  will  not  be  sufficient  to  set  aside  a  voluntary 
settlement,  especially  where  it  turns  out,  upon  its  adjustment,  that  the  grantor  is  the  creditor 
instead  of  the  debtor.    Ibid. 

g  822.  A  conveyance  by  a  husband  to  his  wife,  on  his  going  to  sea,  in  pursuance  of  a  prior 
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understanding  between  them  that  on  his  death  she  and  her  children  were  to  have  all  of  his  es- 
tate, is  voluntary,  and  receives  no  legal  support  from  such  prior  understanding.  Wiswell  v. 
Jarvis,  §§  872-74. 

§  828.  A  debtor,  in  perfect  fairness  to  all  of  his  creditors,  and  without  any  intent  to  hinder, 
delay  or  defraud  them,  gave  his  wife  an  estate  worth  $5,000.  He  was  owing  at  the  time  but 
$3,000,  and  retained  of  personal  property  more  than  four-fold  that  amount.  By  the  most  ex- 
traordinary misfortunes  he  finally  lost  nearly  all  his  entire  estate,  without  fault  on  his  part 
For  at  least  four  years  after  the  conveyance  the  creditors  could  have  received  their  full  pay 
at  any  time,  the  debtor  having  offered  to  pay  them  and  they  having  refused  it.  It  was  held 
that  the  creditors  could  not  attack  this  conveyance  as  fraudulent,  it  having  been  a  reasonable 
and  proper  provision  for  the  wife  and  her  family,  as  then  situated.    Ibid. 

§  824.  Under  the  Revised  Statutes  of  Maine,  chapter  61,  section  1,  declaring  that  "  when 
property  is  conveyed  by  the  husband  to  his  wife  without  a  valuable  consideration  made  there- 
for, it  may  be  taken  as  the  property  of  the  husband  to  pay  his  debts  contracted  before  such 
purchase/'  it  is  held  that  it  must  appear  that  the  conveyance  was  fraudulent  as  to  creditors. 
Ibid. 

§  825.  Where  a  deed  from  father  to  son,  expressed  to  be  in  consideration  of  love  and  af- 
fection, is  attacked  as  fraudulent  by  evidence  of  circumstances  outside  of  the  deed,  and  un- 
connected with  it,  the  fact  that  the  father  was  indebted  to  the  son  may  be  shown,  not  for  the 
purpose  of  contradicting  the  deed  by  showing  that  it  was  for  a  valuable  consideration,  but  for 
the  purpose  of  showing  that  it  was  not  made  with  a  fraudulent  intention.  Hinde  v.  Long- 
worth,  §§  875-80. 

§  826.  If  a  deed  from  father  to  son  expresses  the  consideration  to  be  love  and  affection, 
judgments  against  the  grantor  may  be  introduced  to  show  that  he  was  in  debt  at  the  time,  in 
order  to  show  the  deed  to  be  fraudulent  and  void  as  to  creditors,  although  the  grantee  is  no 
party  to  such  judgments.    Ibid. 

§  827.  A  deed  from  a  parent  to  his  child,  for  the  consideration  of  love  and  affection,  1b  not 
absolutely  void  as  against  creditors.  It  may  be  so  under  certain  circumstances,  but  the  mere 
fact  of  being  in  debt  to  a  small  amount  will  not  make  the  deed  fraudulent,  if  it  can  be  shown 
that  the  grantor  was  in  prosperous  circumstances,  and  unembarrassed,  and  that  the  gift  to  the 
child  was  a  reasonable  provision  according  to  his  state  and  condition  in  life,  and  left  enough 
for  the  payment  of  the  debts  of  the  grantor.  The  want  of  a  valuable  consideration  may  be  a 
badge  of  fraud,  but  it  is  only  presumptive  and  not  conclusive  evidence  of  it,  and  may  be  met 
and  rebutted  by  evidence  on  the  other  side.    Ibid. 

§  828.  A  gift  of  money  by  a  father  to  a  child  may  be  constructively  fraudulent  as  to  cred- 
itors, under  the  statute,  as  well  as  a  gift  of  property.    Hopkirk  v.  Randolph,  fc§  881-98. 

§  829.  Where  a  father  gives  property  to  his  children,  an  agreement  on  the  part  of  a  judg- 
ment creditor  of  the  father  to  delay  execution  upon  a  promise  of  one  of  the  volunteers,  acting 
as  agent  for  his  father,  to  pay  the  debt  in  instalments,  will  not  prevent  the  judgment  creditor 
from  proceeding  against  another  of  the  volunteers  to  avoid  his  gift  as  fraudulent.    Ibid. 

§  880.  Under  the  statute  of  Elizabeth  it  is  a  general  rule  that  a  voluntary  conveyance  is 
void  as  to  creditors  where  debts  exist  at  the  time  it  is  made.  But  the  relative  value  of  the 
gift  to  the  estate  and  debts  of  the  donor  must  always  be  a  material  circumstance,  a  gift  of  so 
inconsiderable  a  value  as  to  come  under  the  denomination  of  a  present,  made  under  circum- 
stances entirely  free  from  suspicion,  not  being  regarded  as  fraudulent.  Where  the  gift  is  from 
a  father  to  his  children,  it  is  also  a  material  circumstance  whether  the  children  are  grown  so 
as  to  be  advanced  in  lite  by  the  gift,  or  young  infants  who  cannot  be  so  advanced  and  who  axe 
not  in  a  situation  to  take  the  property  out  of  the  possession  of  the  father.    Ibid. 

§  881.  A  gift  by  a  gentleman  of  ample  fortune,  not  embarrassed  in  his  circumstances  nor  so 
much  indebted  as  to  create  any  suspicion  of  difficulty  in  the  payment  of  his  debts,  of  a  slave 
waiting-maid  and  a  riding-horse  to  his  daughter,  such  gifts  being  usual  in  the  country,  conies 
under  the  denomination  of  a  present,  and  is  too  inconsiderable  to  be  considered  as  a  voluntary 
conveyance  of  property  in  fraud  of  creditors.    Ibid. 

§  832.  It  seems  that  while  a  subsequent  marriage  will  not  make  a  voluntary  gift  by  a  father 
to  his  daughter  good,  yet  the  circumstance  is  not  without  weight  to  uphold  the  gift,  a  reason- 
able gift  made  contemporaneously  with  a  marriage,  and  accompanied  by  delivery  of  posses- 
sion, having  strong  claims  to  be  considered  as  a  gift  in  consideration  of  marriage.    Ibid. 

§  833.  Where  a  conveyance  is  made  by  a  parent  to  children  of  property  to  a  large  amount, 
charged  with  debts  bearing  no  proportion  to  its  value,  the  children  cannot  be  considered  as 
purchasers  of  the  whole,  but  must  take  the  clear  surplus  value  of  the  property  as  volunteers. 
Such  voluntary  conveyance,  with  respect  to  a  debt  for  which  no  provision  is  made  by  it,  is 
fraudulent  and  void.    Ibid. 

§  834.  A  father  divided  the  greater  part  of  his  estate  among  his  sons,  stipulating  that  each 
of  them  should  execute  a  bond  for  a  certain  amount  to  his  son-in-law.    The  latter  took  no  part 
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in  the  proceedings  but  afterwards  parted  with  the  bonds.  The  bonds  being  in  fact  a  gift  from 
the  father  to  his  daughter,  it  was  held  that  they  were  within  the  statute  against  fraudulent 
conveyances,  and  that  the  son-in-law  was  liable  to  the  creditors  of  the  father  for  the  amount 
which  he  had  actually  received  for  them.    Ibid, 

§  835.  Whether  payments  upon  a  voluntary  bond  given  by  a  father  to  his  son-in-law  are  to 
be  considered  as  voluntary  acts  under  the  statutes  against  fraudulent  conveyances,  qucere. 
Ibid. 

§  836.  Where  a  father  conveys  property  to  his  children  in  fraud  of  his  creditors,  it  is  not  the 
rule  that  each  is  accountable  to  the  creditors  of  the  father  only  for  such  proportion  of  his  debts 
as  the  property  received  by  him  bears  to  the  property  received  by  the  other  children :  but  the 
whole  amount  conveyed  to  any  is  liable  for  the  debts  of  the  father's  creditors.    Ibid. 

§  837.  If  a  father  makes  a  deed  of  gift  of  slaves  to  his  son,  which  is  constructively  fraudu- 
lent as  to  creditors,  and  the  son  takes  possession,  and  upon  the  subsequent  death  of  the  father 
becomes  his  administrator  de  bonis  non,  such  property  is  not  considered  as  assets  in  his  hands, 
the  gift  being  valid  as  between  the  parties  under  the  statute  of  Elizabeth.  And  the  fraud  be- 
ing only  constructive  and  not  actual  the  donee  and  administrator  is  liable  to  creditors  of  the 
estate  only  for  the  value  of  the  slaves,  including  their  issue  in  existence,  and  their  profits  from 
the  time  they  are  claimed  by  the  creditors,  and  for  money  actually  received  for  those  which 
have  been  sold,  and  for  interest  on  that  money  from  the  same  time.  Backhouse  v.  Jetty  §§ 
894-95. 

[Notes.—  See  §§  896-976]. 

ALEXANDER  v.  TODD. 
(Circuit  Court  for  Ohio:  1  Bond,  175-189.    1858.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  is  a  bill  in  equity,  prosecuted  by  the  plaintiff  as 
the  assignee  in  bankruptcy  of  the  defendant  Woods,  to  set  aside,  as  fraudulent 
and  void,  a  conveyance  of  real  estate  by  him  to  the  defendant  Todd.  The 
allegations  of  the  bill  are.  substantially,  that  in  April,  1838,  the  defendant 
Woods,  having  a  title  in  fee  to  a  tract  of  nearly  forty  acres  of  land,  oh  the 
Ohio  river,  in  Belmont  county,  in  this  state,  opposite  the  lower  part  of  the 
city  of  Wheeling,  then  valued  by  Woods  at  $25,000,  and  having  no  other 
property  of  any  considerable  value,  and  being  at  the  time  indebted  on  his  own 
account  and  as  a  surety  to  the  amount  of  nearly  $20,000,  conveyed  the  said 
real  estate  to  the  said  Todd,  his  brother-in-law,  with  the  intent  to  defraud  his 
creditors  and  evade  the  payment  of  his  debts.  The  bill  charges  that  Todd  was 
privy  to  the  fraud,  and  received  the  deed  really  as  a  trustee  for  the  benefit  of 
Woods,  and  that  no  consideration  was  paid  by  Todd,  and  that  the  possession 
remained  virtually  in  Woods  after  the  conveyance.  The  prayer  is,  that  the 
deed  may  be  set  aside  as  fraudulent,  and  that  Todd  shall  account  for  any 
moneys  received  by  him  for  any  part  of  said  property  sold ;  and  that  such 
part  as  is  unsold  be  now  sold  and  the  proceeds  paid  to  the  plaintiff,  for  the 
benefit  of  the  creditors  of  Woods. 

The  defendants  were  not  required  to  answer  under  oath,  but  have  filed 
answers,  not  sworn  to,  denying  the  fraudulent  purpose  alleged  in  the  bill,  and 
asserting  that  the  sale  and  purchase  of  the  property  were  in  good  faith,  aid 
that  the  consideration  named  in  the  deed  was  paid.  As  the  answers  are  not 
evidence,  it  will  not  be  necessary  to  refer  specially  to  the  facts  stated  in  them. 

The  deed,  which  is  impeached  as  fraudulent,  is  among  the  exhibits  in  the 
case.  It  bears  date  April  28, 1838,  and  appears  to  have  been  executed  and 
acknowledged  according  to  the  requirements  of  law,  and  was  left  for  record 
in  the  office  of  the  recorder  of  Belmont  county,  by  the  grantee,  on  the  day 
of  its  execution.    It  purports,  in  consideration  of  $25,000,  paid  by  Todd,  to 
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convey  to  him  in  fee  the  tract  described,  together  with  all  the  ferry  rights  and 
privileges  pertaining  to  it.  It  is  not  signed  by  Mrs.  Woods,  the  wife  of  the 
grantor;  but  it  appears  that,  some  time  after  its  date,  she  realeased  her  right 
of  dower. 

The  only  evidence  which  relates  directly  to  the  execution  of  the  deed  is  be- 
fore the  court  in  the  deposition  of  the  defendant  Woods,  who,  by  his  own  con- 
sent and  the  consent  of  the  counsel  for  the  plaintiff,  has  been  examined  as  a 
witness.  He  is  therefore  a  competent  witness,  and  entitled  to  credit,  so  far  as 
his  testimony  is  not  contradicted  or  weakened  and  rebutted  by  the  probabili- 
ties of  the  case.  He  states  that  the  sale  and  purchase  of  the  real  estate  had 
been  a  subject  of  conversation  between  him  and  Todd  for  some  time  prior  to 
the  execution  of  the  deed,  but  no  written  agreement  had  been  signed,  and  the 
terms  of  the  sale  do  not  appear  to  have  been  specifically  settled.  He  also 
states  that  he  lived  on  the  property  at  the  date  of  the  deed  and  had  occupied 
it  for  many  years  before,  and  that  Todd  resided  about  a  mile  from  it.  On 
April  28,  1838,  the  parties  went  to  the  town  of  St.  Clairsville,  the  county  seat 
of  Belmont  county,  distant  about  twelve  miles  from  their  homes,  where  they 
procured  an  attorney  to  write  the  deed,  which  was  signed,  acknowledged  and 
put  on  record  as  before  noticed.  No  money  was  paid  at  that  time,  nor  was 
any  note  or  other  writing  given  by  Todd,  evidencing  his  liability  to  pay  the 
consideration  named  in  the  deed  or  any  other  sum.  Woods  says,  in  his  depo- 
sition, that  there  was  a  verbal  understanding  that  the  purchase  money  was  to 
be  paid  as  he  might  require  it  in  his  business,  except  $1,600,  the  payment  of 
which  was  to  be  deferred  until  it  could  be  made  from  the  sale  of  the  property 
conveyed  by  the  deed.  He  also  testifies,  and  it  is  otherwise  proved,  that  in  the 
summer  of  1838,  some  twenty  acres  of  the  tract  were  laid  off  in  town  lots  and 
called  West  Wheeling,  a  plat  of  which  was  made  and  entered  of  record  in 
Todd's  name.  No  part  of  the  money,  according  to  the  evidence  of  Woods, 
was  paid  to  him  until  August  8,  1839,  when  he  received  from  Todd  $23,400. 
As  something  will  be  said  hereafter  concerning  this  payment,  it  will  not  be 
noticed  further  in  this  place. 

§  8U8.    Whether  the  conveyance  vn  this  case  was  voluntary. 

Before  proceeding  with  this  investigation,  the  inquiry  is  suggested,  whether 
from  the  facts  connected  with  the  execution  of  this  deed,  apart  from  the  al- 
leged payment  at  a  subsequent  day,  such  indications  of  fraud  are  found  as  will 
invalidate  it.  Thus  considered,  it  is  clearly  a  mere  voluntary  conveyance,  and 
void  as  impairing  the  rights  of  creditors.  It  is  too  clear  to  admit  of  doubt 
that  Woods  was  not  in  a  position  to  make  a  legal  transfer  of  this  property  for 
any  other  purpose  than  the  benefit  of  his  creditors.  His  debts  at  that  time 
exceeded  $15,000,  and  he  possessed  no  property  of  any  value  except  the  real 
estate  conveyed  to  Todd.  If,  therefore,  the  evidence  fails  to  establish  the  fact 
of  a  bona  fide  payment  of  the  consideration  money,  the  deed  is  void  as  & 
fraudulent  conveyance  to  the  injury  of  creditors. 

§  839.  A  conveyance  of  real  estate  by  a  debtor  is  fraudulent,  if  at  the  time 
of  its  execution  no  consideration  is  paid  and  no  security  or  evidence  of  indebted- 
ness is  taken. 

But,  without  further  remarks  on  this  view  of  the  case,  I  will  notice  some  of 
the  facts  in  relation  to  the  transaction  in  question  which  justify  a  strong  sus- 
picion, if  not  the  positive  conclusion,  that  it  is  infected  with  fraud.  There  are 
circumstances  in  proof,  relating  to  the  conveyance  in  question,  which  are 
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hardly  accordant  with  an  honest  purpose  in  these  parties.  "Without  noticing 
all  the  facts  inducing  the  suspicion  of  fraud,  there  is  one  so  marked  in  its 
character  and  so  widely  variant  from  the  usage  of  the  country  in  such  cases, 
as  to  be  significant,  if  not  conclusive.  It  will  be  readily  seen  that  the  amount 
involved  in  this  transaction,  especially  in  reference  to  these  parties  and  the 
time  it  occurred,  may  well  be  regarded  as  large ;  and,  on  the  supposition  that 
the  sale  was  a  real  one,  and  free  from  any  taint  of  a  fraudulent  intent,  would 
have  induced  great  caution  and  vigilance  in  its  consummation.  But  the  re- 
markable fact  appears,  that  although  the  sale  had  often  been  a  subject  of  con- 
versation prior  to  the  execution  of  the  deed,  and  the  terms  had  been,  to  some 
extent,  settled  between  the  parties,  nothing  had  been  put  in  writing  respect- 
ing it.  It  is,  however,  still  more  remarkable,  and  wholly  without  explanation, 
that  "Woods  executed  the  deed  containing  an  acknowledgment,  in  the  most 
solemn  form,  that  the  entire  sum  of  $25,000  had  been  paid  by  Todd,  when  in 
fact  no  part  of  it  had  been  paid,  or  any  promise  or  security  given  that  it  would 
be  paid.  It  seems  incredible  that  any  man  of  sane  intellect,  intending  to 
make  a  bona  fide  sale  of  real  estate,  of  large  value,  should  neglect  to  take  even 
the  written  acknowledgment  of  the  party,  in  the  form  of  a  promissory  note  or 
otherwise,  as  evidence  of  the  indebtment.  It  is  usual,  in  such  cases,  for  the 
purchaser  either  to  give  the  vendor  a  note  with  undoubted  personal  security, 
or  a  mortgage,  to  assure  the  payment  of  the  purchase  money.  In  this  case,  on 
the  theory  that  the  payment  was  made,  nearly  sixteen  months  elapsed  from  the 
date  of  the  deed,  during  which  time  Woods  was  in  possession  of  no  evidence 
of  Todd's  liability  to  pay.  The  payment,  therefore,  if  made,  was  wholly  vol- 
untary on  his  part,  and  without  any  pretense  that  interest  on  the  amount  was 
either  demanded  or  paid. 

§  840.  authorities  reviewed. 

In  the  case  of  Hendricks  v.  Robinson,  2  Johns.  Ch.,  283,  the  learned  Chan- 
cellor Kent  held  that  a  conveyance  was  impeachable  for  fraud,  where  the  con* 
sideration  was  large,  on  the  ground  that  the  vendor  had  taken  the  promissory 
notes  of  the  vendee  payable  on  time,  without  security.  After  stating  that  for 
the  remainder  of  the  consideration,  amounting  to  $221,793,  notes  were  taken, 
payable  in  one,  two,  three,  four  and  fiye  years,  the  chancellor  remarks,  "  that 
the  whole  of  this  immense  debt,  created  by  the  sale  of  the  real  estate  at  ite 
fair  value,  was  thus  left  to  rest  on  the  personal  promise  of  II.  F.,  without  any 
other  security,  real  or  personal."  It  is  true,  in  the  case  referred  to,  there  were 
other  indications  of  fraud,  but  great  stress  was  laid  by  the  chancellor  on  the 
fact  above  stated.  He  remarks,  "  It  is  contrary  to  the  ordinary  course  of 
dealing,  and  repugnant  to  the  maxims  of  common  prudence  to  alienate  such 
an  immense  real  estate  without  payment  or  security." 

The  conveyance  from  Woods  to  Todd  was  clearly  fraudulent  at  the  time  of 
its  execution,  for  the  reason  that  no  consideration  was  paid,  and  no  security  — 
not  even  the  promissory  note  of  the  purchaser — was  taken.  It  is  also  im- 
peachable on  the  ground  of  the  falsity  of  the  admission  contained  in  it,  that 
the  whole  amount  of  the  consideration  had  been  paid.  In  the  case  of  Watt  v. 
Grover,  2  Sch.  &  Lef.,  501,  the  lord  chancellor  says,  that  "solemn  instruments, 
duly  executed,  are  prima  facie  conclusive  on  the  parties.  Where  they  state 
truly  the  transactions  on  which  they  are  founded  they  are  binding  in  equity 
as  well  as  at  law,  if  the  consideration  stated  is  sufficient  for  the  purpose.  But, 
if  it  appears  that  transactions  are  not  truly  stated,  the  instruments  may  lose 
all  their  binding  quality  in  equity,  even  if  conclusive  at  law." 
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§  841.  The  presumption  of  fraud,  arising  from  the  fact  that  no  payment 
was  made  nor  any  security  given,  may  be  rebutted  by  evidence  qf  subsequent  pay- 
ment of  the  consideration  in  good  faith. 

But  it  is  insisted,  by  the  counsel  for  the  defendants,  that  the.  consideration 
stated  in  the  deed,  though  not  paid  or  secured  at  the  time  of  its  execution,  was 
paid  some  fifteen  months  after;  and  that,  conceding  the  instrument  to  have 
been  void  at  its  inception,  the  subsequent  payment  purged  from  all  taint  of 
fraud.  It  is  a  grave  question,  perhaps,  whether  a  transaction  clearly  fraudu- 
lent in  law,  at  the  time  it  took  place,  can  be  relieved  from  the  imputation  by 
any  subsequent  act.  It  is  not  proposed  to  consider  this  question  in  its  applica- 
tion to  this  case.  It  is,  however,  proper  to  remark  that  the  presumption  of 
fraud  arising  from  the  non-payment  of  the  consideration,  and  the  failure  of 
the  vendor  to  take  from  the  vendee  any  evidence  of  indebtment  for  the  prop- 
erty sold,  may  be  rebutted,  if  subsequently,  and  in  pursuance  of  the  under- 
standing of  the  parties  at  the  time  the  deed  was  executed,  the  consideration  is 
paid  in  good  faith. 

§  842.  Proof  of  the  payment  cfafull  consideration  does  not  decisively  nega- 
tive the  presumption  of  fraud. 

It  is,  therefore,  a  proper  subject  of  inquiry,  in  this  case,  whether  payment 
was  made,  as  asserted  by  the  defendants.  But,  before  considering  this  ques- 
tion, it  is  proper  to  remark,  that  proof  that  a  full  consideration  for  the  prop- 
erty sold  was  paid  does  not  decisively  negative  the  presumption  of  fraud. 
The  intention  of  the  parties,  and  not  the  fact  of  payment,  is  the  test  by  which 
the  transaction  is  to  be  judged.  Judge  Story  has  clearly  stated  the  law  on 
this  subject.  He  says,  the  consideration  must  be  valuable,  and  must  also  be 
bona  fide;  and  that  if  there  is  an  "  intent  to  defraud  or  defeat  creditors,  it 
will  be  void,  although  there  may,  in  the  strictest  sense,  be  a  valuable,  nay,  an 
adequate  consideration."  And  he  remarks  further,  that  "  cases  have  repeat- 
edly been  decided,  in  which  persons  have  given  a  full  and  fair  price  for  goods, 
and  where  the  possession  has  been  actually  changed ;  yet,  being  done  for  the 
purpose  of  defeating  creditors,  the  transaction  has  been  held  fraudulent,  and 
therefore  set  aside.  Thus,  where  a  person  with  knowledge  of  a  decree  against 
the  defendant,  bought  the  house  and  g^ods  belonging  to  him,  and  gave  a  full 
price  for  them,  the  court  said,  that  the  purchase,  being  with  the  manifest  view 
to  defeat  the  creditor,  was  fraudulent,  and,  notwithstanding  the  valuable 
consideration,  void."     1  Story's  Equity,  sec,  369. 

But  was  the  consideration  stated  in  the  deed  paid  by  the  defendant  Todd? 
The  evidenoe  on  this  point  is  that  contained  in  the  depositions  of  the  defend- 
ant Woods,  his  brother  Andrew  Woods  and  Richard  Miller.  A  proposition,  it 
would  seem,  was  made  by  the  plaintiff  that  the  defendant  Todd  should  be  ex- 
amined as  to  the  payment,  but  it  was  declined,  and  his  statement  is  not  before 
the  court,  except  as  it  is  contained  in  his  answer,  not  verified  by  oath.  The 
defendant  Woods  swears  positively  that  $23,400  was  paid  to  him  by  Todd,  in 
August,  1839,  in  bank-notes,  in  the  presence  of  his  brother  Andrew.  Andrew 
Woods  testifies  that  he  was  present,  and  assisted  in  counting  the  notes,  and 
that  the  amount  was  as  above  stated.  The  witness  Miller  says  he  was  in  the 
room  and  saw  a  large  pile  of  bank-notes  on  the  table,  but  does  not  know  the 
amount. 

If  these  witnesses  are  entitled  to  credit,  the  fact  of  the  tansfer  of  bank- 
notes by  Todd  to  Woods,  amounting  to  $23,400,  is  proved.  But,  the  question 
still  remains,  was  this  a  bona  fide  payment  of  the  consideration  expressed  in 

528 


VOLUNTARY  CONVEYANCES.  §§843,844. 

the  deed?  Without  referring  to  the  mass  of  evidence  bearing  on  this  point, 
I  can  only  notice  some  of  the  more  material  facts  sustaining  the  conclusion 
that  this  payment  was  not  made  in  good  faith,  but  was  a  device  intended  to 
give  an  appearance  of  fairness  to  the  sale,  when,  in  fact,  it  was  the  intention 
of  the  parties  to  place  the  property  beyond  the  reach  of  the  creditors  of 
Woods. 

1.  There  can  be  no  question  as  to  the  fact  that  Andrew  Woods  was  largely 
indebted  in  April,  1838,  when  the  deed  was  executed.  It  does  not  change  the 
legal  aspect  of  the  subject,  that  the  larger  part  of  his  indebtment  was  as 
surety  for  other  persons.  Nearly  all  these  debts  were  due  to  banks,  for  which 
all  the  parties  were  held  as  principal  debtors,  with  wartants  of  attorney  to 
enter  up  judgments  at  their  maturity.  The  defendant,  therefore,  was  liable 
to  judgment  and  to  execution  for  these  debts  at  the  date  of  the  execution  of 
the  deed.  And,  it  is  not  controverted,  that  if  the  persons  for  whom  he  was 
surety  were  not  then  insolvent,  they  were  known  to  be  so  shortly  after. 

2.  It  is  a  significant  fact  that,  although  the  sum  alleged  to  have  been  paid 
by  Todd  to  Woods  was  large,  no  evidence  is  offered  to  prove  from  whom  or 
in  what  manner  Todd  obtained  it.  The  defendant  Woods,  and  his  brother 
Andrew  Woods  say,  in  their  depositions,  they  do  not  know  where  he  procured 
this  money.  Nor  does  Todd,  in  his  answer,  give  any  information  on  this 
point.  There  is  evidence  that  for  many  years  prior  to  his  removal  to  Ohio,  in 
the  year  1832,  he  had  been  a  physician  at  Wheeling,  and,  in  connection  with 
his  profession,  was  also  interested  in  a  drug  store  in  that  city.  It  is  the  opin- 
ion of  the  witnesses  who  have  testified  as  to  this  point,  that  his  business  was 
lucrative;  and  it  appears  that  he  was  the  owner  of  real  estate  in  Wheeling  of 
considerable  value.  But,  as  negativing  the  fact  of  his  having  in  his  possession 
nearly  $24,000  in  August,  1839,  it  is  in  evidence  that  he  disposed  of  no  real 
estate  about  that  time,  and  that  he  had  no  deposits,  to  any  considerable 
amount,  in  any  of  the  banks  at  Wheeling,  or  that  vicinity.  And  there  is  also 
evidence,  in  regard  to  some  of  his  pecuniary  transactions,  showing  that  his  cash 
means  were  quite  limited. 

§  843.  Where  defendants  are  apprised  by  a  bill  in  equity  that  a  deed  executed 
hy  them  is  to  be  imjpeached^  it  is  incumbent  on  them  to  explain. 

Now,  as  upon  the  theory  on  which  the  defendants  attempt  to  sustain  the 
deed  in  question,  it  was  obviously  important  to  prove  not  only  the  payment  of 
the  consideration,  but  that  the  purchase  by  Todd  was  free  from  all  imputation 
of  fraud  or  covinous  purpose,  their  failure  to  adduce  any  proof  as  to  the  source 
whence  the  large  sum  in  question  was  obtained  may  well  excite  suspicion  as 
to  the  character  of  this  transaction.  And  this  suspicion  is  certainly  in  no  de- 
gree weakened  by  the  omission  of  the  defendant  Todd  to  state  the  facts,  which 
were  within  his  knowledge,  relating  to  this  point.  The  defendants  were  ap- 
prised by  the  bill  that  the  deed  was  to  be  impeached;  and  it  was  incumbent 
on  them  to  contradict  or  explain  every  fact  tending  to  cast  suspicion  on  it. 

§  844.  No  receipt  or  other  written  evidence  of  payment  taken. 

3.  In  addition  to  the  facts  that  no  note  or  other  writing  was  given  when  the 
deed  was  executed,  as  evidence  that  the  consideration  money  was  due,  and 
that  for  more  than  fifteen  months  the  business  remained  in  this  uncertain  and 
perilous  position,  the  still  more  extraordinary  fact  is  developed  that  when  the 
money  was  paid  no  receipt  or  other  written  evidence  of  payment  was  required 
by  Todd  or  given  by  Woods.    In  a  transaction  of  so  much  importance  to  these 
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parties,  it  is  almost  incredible  that  they  should  be  content  to  leave  it  resting  in 
the  knowledge  or  memory  of  a  single  witness. 

4.  In  the  next  place,  the  conclusion  is  irresistible  from  the  evidence  before 
the  court  that  no  satisfactory  account  is  given  of  the  application  of  the  money 
alleged  to  have  been  paid  by  Todd  to  Woods.  After  a  rigid  examination,  the 
statements  of  Woods  in  his  depositions  are,  in  some  particulars,  vague  and  un- 
satisfactory, and  as  to  others  in  direct  conflict  with  the  reliable  evidence  of 
other  witnesses.  I  do  not  propose  to  notice  the  evidence  at  length  on  these 
points.  It  is  remarkable,  however,  that  Woods  produces  no  book  or  voucher 
showing  the  payment  of  a  dollar  of  the  funds  received  from  Todd  in  extin- 
guishment of  his  debts.  He  states  that  he  paid  to  different  persons  to  whom 
he  was  indebted  some  $13,000,  and  that  he  lost  largely  by  investments  in 
steamboats.  The  accuracy  of  these  statements  is  seriously  impugned  by  the 
evidence  of  other  witnesses,  proving  that  at  least  two  debts  of  considerable 
amounts  were  paid  prior  to  August  8, 1839,  and  could  not,  therefore,  have  been 
paid  out  of  the  funds  received  from  Todd. 

§  845.  Continued  possession  of  property  evidence  of  fraud. 

5.  There  is  still  another  view  of  this  transaction  which,  in  my  judgment,  ex- 
hibits its  real  character  in  a  light  that  clears  it  of  all  doubt  and  forces  on  the 
mind  the  conclusion  that  it  is  infected  with  legal,  if  not  actual,  fraud.  I  refer 
to  thq  fact  established  by  the  proofs  that  there  was  no  real  change  of  posses- 
sion after  the  alleged  sale  to  Todd.  Chancellor  Kent,  in  the  case  of  Hildreth 
v.  Sands,  before  referred  to,  says  that  "  possession  of  land  and  taking  the 
profits  after  an  absolute  conveyance  is  evidence  of  fraud  within  the  statute  of 
frauds,  unless  such  possession  is  consistent  with  the  terms  and  object  of  the 
deed  or  the  character  of  it  be  openly  and  explicitly  understood."  2  Johns. 
Chan.,  46.  There  is  no  pretense  that  the  deed  to  Todd  contains  any  reserva- 
tion of  the  right  of  possession  in  Woods.  Nor  is  there  any  evidence  conducing 
to  prove,  in  any  legal  sense,  that  Woods  was  the  agent  of  Todd,  and  retained 
the  possession  and  exercised  acts  of  ownership  in  that  character.  Several  of 
the  persons  who  purchased  lots  after  the  town  was  laid  out  state  that  they 
were  not  aware  of  any  conveyance  to  Todd,  and  supposed  the  title  was  in 
Woods  until  they  received  their  deeds  from  Todd.  It  is  true  that  in  some  in- 
stances Woods  professed  to  act  as  Todd's  agent  in  the  sale  of  lots,  and  after 
receiving  payment  procured  the  deeds  to  be  made  in  his  name.  Woods  re- 
ceived in  cash  and  otherwise  more  than  $4,000  for  lots  thus  sold,  and 
there  is  no  evidence  that  he  ever  paid  this  sum  or  in  any  way  accounted 
for  it  to  Todd.  In  one  case  it  appears  that  as  late  as  the  year  1842,  subsequent 
to  the  discharge  of  Woods  under  the  bankrupt  law,  he  received  pay  in  part 
for  a  lot  sold  in  work  on  a  ferry-boat.  And  it  is  also  proved  that  he  offered 
to  pay  a  debt  due  from  him,  by  the  sale  of  a  lot  in  the  town,  and  with  this 
view  procured  Todd  to  execute  a  deed  to  his  creditor. 

There  is  one  fact  bearing  on  the  question  of  Woods'  possession  after  his  con- 
veyance to  Todd  that  seems  to  be  conclusive.  It  has  been  already  noticed  that 
some  months  after  the  date  of  this  conveyance,  some  twenty  acres  of  the  land 
described  in  it  were  laid  off  in  town  lots,  leaving  about  seventeen  acres  not  in- 
cluded in  the  town  plat.  This  part  of  the  tract  was  mostly  a  hill-side,  in 
which  there  was  a  valuable  coal-bank  that  had  been  worked  for  many  years 
before  the  conveyance  to  Todd.  On  this  seventeen-acre  tract  was  situated  a 
dwelling  house  in  which  Woods  had  long  resided,  and  where,  without  any 
change  and  without  any  lease  from  Todd,  he  continued  to  reside,  and  perhaps 
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yet  resides.  It  also  appears  that  the  ferry,  which  was  an  appendage  of  the 
property,  has  been  ever  since  carried  on  by  Woods,  the  license  therefor  alwa3Ts 
being  in  his  name.  It  is  also  in  proof  that  he  has  continued  to  take  coal  from 
the  coal-bank  for  the  use  of  his  ferry-boat,  and  that  he  has  also  sold  large 
quantities  of  coal  taken  from  that  bank. 

It  is  true  the  defendant  Woods  says  in  his  deposition  that  he  agreed  to 
pay  Todd  $300  a  year  for  the  ferry  and  for  the  coal  required  for  the  use  of 
the  ferry-boat;  and  was  also  to  account  at  a  price  agreed  on  for  the  coal  sold 
by  him.  No  written  agreement  to  this  effect  is  exhibited ;  nor  is  there  anjr 
evidence  of  any  agreement,  by  parol  or  otherwise,  except  what  is  contained  in 
the  deposition  of  Woods.  It  is  obvious  from  the  position  he  occupies  in  ref- 
erence to  this  case  that  his  testimony  must  be  received  with  great  caution. 
He  testifies  under  the  influence  of  a  strong  desire  to  sustain  the  fairness  of 
this  transaction,  and  thus  vindicate  his  character  from  the  imputation  of 
fraud.  In  reference  to  facts  of  such  materiality  as  those  now  under  consider- 
ation, it  is  most  reasonable  to  require  that  his  testimony  should  in  some  way 
receive  confirmation.  If  he  was  bona  fide  the  tenant  of  Todd,  and  in  that 
character  retained  the  possession  and  use  of  the  dwelling  house,  the  ferry,  and 
the  coal-bank,  it  may  be  well  asked  why  some  proof  of  the  fact  beyond  his  own 
statement  is  not  adduced?  It  is  strange,  indeed,  that  this  arrangement  should 
be  allowed  to  continue  for  many  years  without  some  note  or  memorandum  in 
writing  of  its  existence.  There  is  not  only  the  absence  of  such  proof,  but  the 
statements  of  Woods  as  to  his  being  bona' fide  the  tenant  of  Todd  are  strongly 
impeached  by  facts  drawn  from  him  in  the  progress  of  his  examination.  Al- 
though he  states  that  he  settled  with  Todd  for  the  rent  of  the  ferry  and  the 
use  of  the  coal-bank,  he  admits  that  he  kept  no  account  in  any  form  of  their 
dealings,  and  does  not  exhibit  any  book  or  voucher  showing  the  payment  of 
anything  to  Todd  on  account  of  rent.  He  also  states  that  he  does  not  know 
that  Todd  kept  any  book  showing  the  state  of  their  accounts.  It  would  cer- 
tainly require  a  great  stretch  of  credulity  to  believe  that  if  the  relation  of 
landlord  and  tenant  existed  between  these  parties  in  good  faith,  there  would 
be  such  looseness  and  carelessness  in  the  transaction  of  their  business.  And  I 
can  not  resist  the  conclusion  that  in  reference  to  the  dwelling  house,  the  ferry, 
and  the  coal-bank,  the  possession  remained  unchanged  in  Woods  after  the 
conveyance  to  Todd;  and  that  he  enjoyed  all  the  benefits  and  advantages  of 
that  part  of  the  tract  not  included  in  the  town  plat,  on  which  was  situated  the 
dwelling  house  with  its  appendages,  as  also  the  coal-bank,  as  fully  as  before 
the  alleged  sale  to  Todd.  This  remark  would  seem  also  to  apply  to  the  ferry 
and  the  privileges  connected  with  it. 

It  is  also  worthy  of  notice  as  an  indication  of  the  real  character  of  this 
transaction,  that  while  it  is  alleged  in  the  answers  of  both  the  defendants  that 
it  was  verbally  agreed  that  Woods  should  act  as  the  agent  of  Todd  in  the  sale 
of  lots,  and  while  Woods  states  in  his  deposition  that  such  was  the  agreement, 
and  that  he  sold  lots  and  received  payment  as  an  agent,  there  is  no  satisfac- 
tory evidence  that  any  accounts  were  kept  between  them  showing  the  exist- 
ence of  the  relation  of  principal  and  agent.  Woods  states  distinctly  that  he 
kept  no  account  of  sales  made  or  moneys  received,  and  that  he  does  not  know 
that  Todd  had  any  books  or  papers  showing  these  facts.  The  omission  to  do 
this,  and  the  vague  and  unsatisfactory  statements  as  to  the  settlements  between 
these  parties,  involving  large  amounts  of  money,  are  certainly  indications  of 
the  real  character  of  the  conveyance  to  Todd.     Men  of  ordinary  intelligence 
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and  prudence  do  not  conduct  their  business  in  this  loose  manner.  The  in- 
stincts of  self-interest  usually  induce  all  men  in  their  business  transactions  to 
make  full  and  exact  entries  of  moneys  received  or  paid.  And  the  mind  is 
forced  to  the  conclusion,  in  the  absence  of  any  proof  that  this  was  done,  as 
between  a  principal  and  agent,  that  the  parties  did  not  recognize  the  existence 
of  the  relation.  In  this  case  there  is  no  book,  voucher  or  paper  of  any  kind 
showing  any  receipts  of  moneys  by  Woods  as  the  agent  of  Todd,  or  any  pay- 
ments to  the  latter  in  that  capacity.  This  is  not  accounted  for  by  the  lapse  of 
time  since  these  alleged  transactions  took  place.  The  deposition  of  Woods 
was  taken  within  less  than  ten  years  from  the  date  of  their  occurrence;  and  it 
is  not  reasonable  to  suppose  that  within  that  period  the  written  evidence  of 
what  passed  between  the  parties  could  have  been  lost  or  destroyed.  There 
is  no  pretense  in  this  case  of  such  loss  or  destruction. 

Without  further  remarks  or  comments,  I  am  obliged  to  say  that,  looking  to 
the  conduct  of  these  parties  from  the  first  to  the  last  of  their  transactions, 
it  seems  irreconcilable  with  the  supposition  that  the  transfer  of  the  property 
in  question  was  made  in  good  faith.  I  can  not  doubt  that  it  was  a  mere 
device  to  put  the  property  of  Woods  beyond  the  reach  of  his  creditors;  and 
viewed  in  this  light,  it  has  the  infection  of  legal  fraud.  That  both  the  parties 
are  implicated  in  it  seems  hardly  to  admit  of  doubt.  It  is  indeed  insisted 
that  there  is  no  proof  that  the  defendant  Todd  had  any  knowledge  of  the  em- 
barrassment of  Woods  at  the  time  of  the  execution  of  the  deed.  There  is  no 
such  direct  evidence;  but  can  it  be  doubted,  considering  that  the  parties  were 
brothers-in-law,  living  near  to  each  other,  and  were  on  terms  of  intimacy  and 
friendship,  that  he  had  such  knowledge?  Todd  was  then  an  aged  man  and  in 
infirm  health;  and  it  is  altogether  improbable  that  he  would  have  purchased 
this  property  under  such  circumstances  at  a  price  greatly  beyond  its  real  value, 
with  the  purpose  of  laying  off  a  town  and  making  profit  by  the  sale  of  town, 
lots.  While  it  is  quite  conceivable  that  he  may  have  been  influenced  by  a 
benevolent  desire  to  shield  his  brother-in-law  from  impending  pecuniary  ruin, 
and,  for  this  object,  was  willing  to  place  himself  in  the  position  of  a  purchaser 
of  the  property,  yet,  in  a  legal  aspect,  he  was  a  mere  trustee  for  the  creditors 
of  Woods.  And  it  avails  nothing  that  these  parties  insist  or  swear  that  the 
sale  was  in  good  faith.  In  the  case  of  Hendrickson  v.  Kobinson,  before  cited, 
Chancellor  Kent  remarks:  "It  is  indeed  true,  that  the  purchaser  and  the 
vendors  say  that  this  was  an  honest  and  bona  fide  sale,  but  do  not  the  facts, 
which  they  all  admit,  outweigh  the  declaration?  And  can  a  mere  assertion  be 
compared  to  the  unequivocal  language  of  facts  and  the  necessary  inference  of 
law?" 

It  results  from  these  views  that  a  decree  must  be  entered  for  the  plaintiff. 
It  must  declare  the  conveyance  from  Woods  to  Todd  fraudulent  and  void ;  but 
as  it  is  admitted  by  the  plaintiff's  counsel  that  those  who  have  purchased  lots 
in  the  town  are  purchasers  for  a  valuable  consideration  and  without  notice  of 
any  fraud  in  the  sale  to  Todd,  their  rights  are  not  to  be  affected  by  the  decree 
The  decree  must  also  direct  that  the  unsold  portion  of  the  tract  be  sold  for 
the  benefit  of  the  creditors  of  Woods.  And  so  far  as  Todd  has  received  mon- 
eys for  the  sale  of  lots  or  the  rent  of  the  dwelling  house,  coal-bank  and  ferry, 
he  must  be  held  to  account  for  the  same.  This  will  involve  the  necessity  of  a 
reference  to  a  master,  who  will  be  authorized  to  examine  the  defendant  Todd 
on  oath  and  report  to  this  court. 
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PARISH  v.  MURPHREE.    • 
(18  Howard,  92-100.    1851.) 

Opinion  by  Mb.  Justice  McLean. 

Statement  of  Facts. —  This  is  an  appeal  in  chancery  from  the  district  court 
of  northern  Alabama.  The  bill  was  filed  to  set  aside  a  deed  of  settlement, 
made  by  George  Goffe,  dated  the  12th  of  September,  1837,  on  his  wife  and 
four  daughters,  on  the  ground  that  it  was  made  in  fraud  of  creditors. 

At  the  date  above  stated,  Goffo  and  wife,  by  a  deed  of  general  warranty, 
conveyed  to  Thomas  Williams,  Jr.,  six  hundred  and  forty  acres  of  land,  in- 
cluding the  "  Blount  Spring  Tract,"  in  Blount  county,  state  of  Alabama,  for 
the  consideration  of  §(54,000.  To  secure  the  payment  of  the  consideration,  on 
the  same  day,  Williams  executed  a  deed  of  trust  on  the  same  property,  to 
Joseph  M.  Goffe  and  George  Goffe,  for  which  notes  bearing  interest  were 
given,  $5,000  payable  March  1, 1838,  $5,000  payable  on  the  1st  of  October 
following,  $10,000  the  1st  of  October,  1840,  $10,000  the  1st  of  October, 
1842,  $10,000  the  1st  of  October,  1844,  $10,000  the  1st  of  October,  1846, 
and  $14,000  the  1st  of  October,  1848.  Williams  was  to  remain  in  possesion 
of  the  land,  and  was  authorized  to  sell  parts  of  it,  to  meet  the  above  pay- 
ments. On  the  same  day  George  Goffe  executed  a  deed  of  settlement,  signed 
also  by  Joseph  M.  Goffe,  by  which  he  appropriated  to  his  four  daughters  the 
four  $10,000  notes  above  stated,  and  the  $14,000  note  to  his  wife,  in  considera- 
tion of  a  the  natural  love  and  affection  he  had  for  them." 

The  complainants  represent  that  George  and  J.  M.  Goffe  did  business 
together  as  merchants,  and  that  on  the  2d  of  February,  1837,  they  ex- 
ecuted to  them  their  promissory  note  for  $5,169,  payable  in  thirteen  months; 
and,  on  the  same  day,  another  note,  payable  in  twelve  months,  for  $5,168.25; 
also  another  note  on  the  22nd  of  September,  1837,  for  $953.25,  payable  nine 
months  after  date.  On  all  of  which  notes  judgments  were  obtained  in  the 
district  court,  amounting  to  the  sum  of  $14,667.42,  at  November  term,  1841. 
Executions  having  been  issued  on  the  judgments,  were  returned  no  property, 
and  the  defendants  are  alleged  to  be  insolvent.  And  the  complainants  pray 
that  George  Goffe  may  be  decreed  to  pay  the  amount  due  them,  and,  on 
failure  to  do  so,  that  Williams  may  be  decreed  to  pay  thfe  same,  and  in  default 
thereof,  that  the  lands  and  real  estate  or  debts,  assigned  to  Mrs.  Goffe  and  he£ 
children,  may  be  converted  into  money,  by  sale  or  otherwise,  so  as  to  pay  the 
sum  due  the  complainants.  The  defendants  deny  the  allegations  of  the  bill, 
and  aver  that  at  the  time  of  the  settlement  the  Goffes  were  able  to  pay  their 
debts;  that  their  assets  exceeded  their  liabilities,  and  that  the  complainants 
have  failed  to  collect  their  claims  through  their  own  negligence. 

The  statute  of  frauds  of  Alabama  declares  that "  every  gift,  grant  or  con- 
veyance of  lands,  etc.,  of*  of  goods  or  chattels,  etc.,  by  writing  or  otherwise, 
had,  made,  or  contrived  of  malice,  fraud,  covin,  collusion,  or  guile,  to  the  end 
or  purpose  to  delay,  hinder,  or  defraud  creditors  of  their  just  and  lawful 
actions,  suits,  debts,  etc.,  shall  be  from  henceforth  deemed  and  taken  only  as 
against  the  person  or  persons,  his,  her,  or  their  heirs,  etc.,  whose  debts,  suits, 
etc,  by  such  means,  shall  or  might  %e  in  anywise  disturbed,  hindered,  delayed, 
or  defrauded,  to  be  clearly  and  utterly  void,"  etc. 

This  statute  appears  to  have  been  copied  from  the  English  statute  of  the 
13th  Elizabeth;  and  most  of  the  statutes  of  the  states,  on  the  same  subject, 
embrace  substantially  the  same  provisions.    The  various  constructions  which 
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have  been  given  to  the  statutes  of  frauds,  by  the  courts  of  England  and  of  this 
country,  would  seem  to  have  been  influenced  to  some  extent  from  an  at- 
tempt to  give  a  literal  application  of  the  words  of  the  statute  instead  of  its 
intent. 

§  846.    When  a  settlement  will  be  held  fraudulent 

No  provision  can  be  drawn  so  as  to  define  minutely  the  circumstances  under 
which  fraud  may  be  committed.  If  an  individual,  being  in  debt,  shall  make  a 
voluntary  conveyance  of  his  entire  property,  it  would  be  a  clear  case  of  fraud; 
but  this  rule  would  not  apply  if  such  a  conveyance  be  made  by  a  person  free 
from  all  embarrassments  and  without  reference  to  future  responsibilities.  But 
between  these  extremes  numberless  cases  arise,  under  facts  and  circumstances 
which  must  be  minutely  examined,  to  ascertain  their  true  character.  To  hold 
that  a  settlement  of  a  small  amount,  by  an  individual  in  independent  circum- 
stances, and  which,  if  known  to  the  public,  would  not  affect  his  credit,  is 
fraudulent,  would  be  a  perversion  of  the  statute.  It  did  not  intend  thus  to 
disturb  the  ordinary  and  safe  transactions  in  society,  made  in  good  faith,  and 
which,  at  the  time,  subjected  creditors  to  no  hazard.  The  statute  designed  to 
prohibit  frauds,  by  protecting  the  rights  of  creditors.  If  the  facts  and  circum- 
stances show  clearly  a  fraudulent  intent,  the  conveyance  is  void  against  all 
creditors,  past  or  future.  Where  a  voluntary  conveyance  is  made  by  an  in- 
dividual free  from  debt,  with  a  purpose  of  committing  a  fraud  on  future  creditr 
ors,  it  is  void  under  the  statute.  And  if  a  settlement  be  made,  without  any 
fraudulent  intent,  yet  if  the  amount  thus  conveyed  impaired  the  means  of 
the  grantor  so  as  to  hinder  or  delay  his  creditors,  it  is  as  to  them  void. 

In  the  case  before  us,  two  of  the  debts,  exceeding  $10,000,  were  contracted 
in  February,  1837,  seven  months  before  the  settlement  deed  was  executed. 
The  other  debt  of  $953.25  was  contracted  the  22d  of  September,  ten  days  after 
the  settlement.  The  property  conveyed  amounted  to  $64,000,  $54,000  of  which 
were  covered  by  the  settlement. 

This  conveyance  is  attempted  to  be  sustained  on  the  ground  that  Mrs.  Goffe 
relinquished  her  dower  to  the  tract  conveyed,  and  that  George  Goffe,  includ- 
ing the  partnership  concerns,  held  an  aggregate  property,  after  the  settle- 
ment, amounting  to  the  sum1  of  $65,000;  and  that  the  debts  against  Goffe 
individually,  and  also  against  the  partnership,  did  not  exceed  $25,000.  It  ap- 
pears that  in  the  fall  of  1837,  and  in  the  early  part  of  1838,  a  large  amount  of 
his  paper  being  due  at  New  York,  including  the  plaintiff's,  was  not  paid. 
Suits  were  commenced  against  him,  and  early  in  1839,  his  property,  within 
the  reach  of  process,  was  all  sold.  Goffe,  it  is  proved,  sent  to  Texas  in  1839, 
by  his  brother,  ten  negroes  and  other  property,  worth  about  $10,000.  In  1840, 
George  Goffe  went  to  Texas,  where  he  afterwards  died.  Twenty-seven  judg- 
ments were  rendered  against  him,  four  of  which  were  on  notes  dated  the  27th 
of  February,  1837,  and  four  on  notes  given  in  September  and  October  follow- 
ing, independent  of  the  plaintiffs'  judgments. 

§  847.    What  necessary  to  be  shown  to  avoid  a  settle?nent. 

These  facts  are  incompatible  with  the  assumption  that  Goffe's  assets  were 
more  than  double  his  liabilities.  His  aggregate  of  property  must  have  been 
made  of  exaggerated  values,  and  too  low  an  estimate  was  made  of  his  eastern 
debts.  After  the  settlement,  and,  as  it  would  seem,  before  it  was  known  to 
his  eastern  creditors,  his  purchases  of  merchandise  were  large,  and  his  business 
at  home  was  greatly  extended.  Several  stores  were  established  by  him  in 
partnership  with    his    brother.    After    having  abstracted   from  his   means 
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$54,000,  this  enlargement  of  his  business  shows  a  disposition  to  carry  on  a 
hazardous  enterprise,  at  the  risk  of  his  creditors.  In  less  than  three  years 
after  the  settlement,  judgments  were  obtained  against  the  partnership  for  be- 
tween twenty-flve  and  thirty  thousand  dollars;  no  inconsiderable  part  of  which 
had  been  contracted  and  was  due  at  the  time  of  the  settlement.  These  facts 
prove  that,  after  the  voluntary  conveyance,  GofFe  was  unable  to  meet  his  en- 
gagements. Nothing  can  be  more  deceptive  than  to  show  a  state  of  solvency 
by  an  exhibit  on  paper  of  unsalable  property,  when  the  debts  are  payable  in 
cash.  Such  property,  when  sold,  will  not,  generally,  bring  one-fifth  of  its  esti- 
mated value.    And  such  seems  to  have  been  the  result  in  the  case  before  us. 

But  to  avoid  the  settlement,  insolvency  need  not  be  shown  nor  presumed. 
It  is  enough  to  know  that,  when  the  settlement  was  made,  Goffe  was  engaged 
in  merchandising  principally  on  credit;  his  means  consisted  chiefly  of  a  broken 
assortment  of  goods,  debts  due  for  merchandise,  scattered  over  the  country  in 
small  amounts,  wild  lands  of  little  value,  a  few  negroes,  and  a  very  limited 
amount  of  improved  real  estate,  the  value  of  which  was  greatly  over-estimated. 
On  such  a  basis,  no  prudent  man,  with  an  honest  purpose  and  a  due  regard  . 
to  the  rights  of  his  creditors,  could  have  made  the  settlement.  A  conveyance  < 
under  such  circumstances,  we  think,  would  be  void  against  creditors  at 
common  law;  and  we  are  not  aware  that  any  sound  construction  of  the  stat- 
ute has  been  given  which  would  not  avoid  it.  Sexton  v.  Wheaton  et  itx.,  8 
Wheat.,  229;  Hinde's  Lessee  v.  Longworth,  11  Wheat.,  199;  Hutchinson  et  aL 
v.  Kelley,  1  Robinson,  Va.  Rep.,  123;  Miller  v.  Thompson,  3  Porter's  Rep., 
196. 

The  decree  of  the  district  court  is  reversed,  and  the  cause  is  remanded  to  that 
court,  with  instructions  to  enter  a  decree  for  the  complainants  as  prayed  for 
in  the  bill* 

MOYER  v.  ADAMS. 

(Circuit  Court  for  Indiana:  9  BiaeU,  890-890.    1880.) 

Opinion  by  Dbummond,  J. 

Statement  of  Facts. —  The  case  of  Moyer  v.  Adams  was  a  bill  filed  in  the 
district  court  by  the  assignee  of  Stoner  and  Moyer,  to  set  aside  conveyances 
made  on  the  24th  of  November,  1877,  by  Moyer  to  Stephen  0.  Shank,  and 
by  Shank  to  the  wife  of  Moyer,  on  the  ground  that  they  were  fraudulent  as 
against  creditors.  Stoner  and  Moyer  were  adjudicated  bankrupts  on  their 
own  petition  on  May  18, 1878. 

It  does  not  clearly  appear  by  the  evidence  submitted  to  the  court  in  this 
case,  at  what  time  Moyer  became  the  owner  of  the  property  covered  by  the 
conveyance.  The  inference  is  that  it  was  not  later  than  1869.  Moyer  bought 
the  land  with  his  own  money  and  property.  He  had  sold  some  real  estate 
belonging  to  him  many  years  before  the  bankruptcy,  when  he  was  compara- 
tively free  from  debts,  and  made  a  present  to  his  wife  out  of  the  proceeds  of 
the  sale,  of  the  sum  of  §500,  and  she  took  possession  of  the  money  and  re- 
tained it,  as  she  says,  about  a  year.  Then  she  gave  it  to  him  for  the  purpose 
of  being  used  in  the  construction  of  the  house  placed  on  the  property,  and  in 
which  they  lived;  this  must  have  been  as  early  as  1869.  When  she  gave  her 
husband  the  money  no  note  or  other  evidence  of  the  debt  was  executed  to 
her.  There  was  no  agreement  about  paying  any  interest.  lie  says  that  the 
deed  was  made  to  her  to  secure  her  the  $500;  that  she  had  insisted  upon  it 
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before  that  time,  but  that  he  had  neglected  to  have  the  deed  executed.  Shank 
was  made  use  of  simply  as  the  channel  through  which  the  property  was  oon- 
veyed  to  the  wife  by  the  husband.  The  house  cost  between  $1,200  and 
$1,500.  The  husband  says  that  when  he  got  the  money  from  the  wife  he  was 
to  pay  it  back  to  her.  Moyer  always  paid  the  taxes  on  the  property  and  the 
insurance,  and  seems  to  have  treated  it  as  his  own  prior  to  the  conveyance 
made  to  his  wife.  The  language  used  by  Moyer  is  as  follows:  "  When  I  got 
it  (the  money)  from  her  I  was  to  pay  her  back;  there  was  no  time  set;  I 
just  said  I  would  pay  her  back;  no  note  was  given  or  anything  put  in  writ- 
ing about  it ;  I  never  put  down  in  any  book  that  I  owed  her  $500."  The 
property  in  controversy  was  worth  $2,500  to  $3,000. 

The  case  of  Stoner  v.  Adams  was  also  a  bill  filed  in  the  district  court  by 
the  assignee  of  Stoner  and  Moyer,  to  set  aside  a  conveyance  made  Novem- 
ber 6, 1877.    The  facts  that  give  rise  to  the  controversy  in  that  case  are  these. 

Stoner  and  his  wife  were  married  in  January,  1859,  and  the  wife,  about 
1868,  received  from  her  father's  estate  the  sum  of  $600.  With  this  money 
the  lot  in  controversy  was  purchased,  and  the  deed  taken  in  the  name  of  the 
husband,  Jaly  14,  1868.  Stoner  built  a  house  on  the  lot  about  three  years 
after  it  was  purchased,  for  which  he  paid  $1,500  of  his  own  money.  This 
property,  when  the  deed  was  made  to  her,  was  worth  about  $2,500,  or  $3,000. 
He  had  always  paid  the  taxes  on  the  property,  and  he  resided  in  the  house  as 
his  own.  He  had  instructed  a  real  estate  agent  to  offer  the  house  for  sale  at 
one  time,  in  consequence  of  which  he  became  liable  to  him  for  a  commission 
which  he  did  not  pay,  and  for  which  he  was  sued,  and  a  judgment  obtained 
against  him,'  which  he  subsequently  paid.  No  writings  passed  between  the 
husband  and  wife  in  relation  to  the  $600,  with  which  the  lot  had  been  pur- 
chased. No  note  was  ever  given  by  the  husband  for  the  amount,  and  no 
agreement  was  made  to  pay  any  interest.  It  is  said  by  both  that  the  intention 
was  that  the  property  should  be  conveyed  to  the  wife  at*  the  time  of  the  pur- 
chase ;  it,  however,  was  not  done  until  November  6,  1877,  as  already  stated. 
The  wife  says  that  when  the  deed  was  made  to  her  she  paid  him  $20  in  money 
that  she  had  made  herself  since  her  marriage.  A  mortgage  had  been  given 
on  the  house  and  lot  for  $1,000,  which  had  been  borrowed  by  the  husband  for 
the  purpose  of  building  the  house.  They  both  executed  the  mortgage.  She 
says  for  years  she  had  insisted  that  the  property  should  be  placed  in  her  own 
name  before  it  was  done,  but  that  he  had  put  it  off  from  time  to  time.  She 
says,  also,  she  did  not  know  at  the  time,  that  the  deed  was  made  to  him,  al- 
though of  course,  she  must  have  ascertained  the  fact  shortly  afterwards. 
The  husband  had  never  paid  her  the  $600  or  any  interest  on  it. 

These  two  cases  were  argued  as  one,  and  as  they  relate  to  the  property  of 
two  partners  engaged  together  in  trade,  who  became  bankrupts,  and  as  the 
facts  are  somewhat  similar,  and  the  same  principles  are  involved  in  each  case, 
they  will  be  considered  together. 

Several  cases  have  been  cited  by  the  appellants'  counsel  in  support  of  the 
deeds  made  to  the  wife,  but  they  do  not  seem  to  go  to  the  full  extent  neces- 
sary in  these  cases.  In  Parton  t\  Tates,  41  Ind.,  456,  the  supreme  court  of 
this  state  sustained  a  deed  made  by  the  husband  to  the  wife,  where  the  prop- 
erty had  been  conveyed  to  the  husband,  and  the  whole  consideration  paid 
therefor  belonged  to  the  wife;  but  the  court  in  that  case  laid  stress  on  the 
fact  that  no  money  or  property  of  the  husband  had  become  united  with  the 
real  estate  which  was  the  subject  of  controversy.     It  is  true,  there  being  » 
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balance  due  as  part  of  the  purchase  money,  the  husband  had  given  a  note  for 
it,  and  he  and  his  wife  had  executed  a  mortgage  on  the  premises  to  secure  its 
payment,  but  it  was  entirely  unpaid,  which  the  court  considered  an  important 
fact  in  the  case.  Summers  v.  Hoover,  42  Ind.,  153,  was  a  case  where  the  real 
estate  was  conveyed  to  the  husband,  but  the  consideration  proceeded  solely 
from  the  wife,  and  the  deed  was  made  to  the  husband  without  the  wife's  con- 
sent, and  the  court  intimated,  in  such  a  case,  the  deed  to  the  wife  would  be 
valid;  but  it  was  clearly, as  in  the  other  case,  on  the  ground  that  neither 
money  nor  property  of  the  husband  had  entered  into  the  land  which  was  the 
subject  of  controversy.  In  both  these  cases  the  property  was  conveyed  to  the 
"wife  by  the  husband  through  a  trustee.  These  are  the  only  cases  cited  from 
the  supreme  court  of  Indiana  which- bear  any  analogy  to  the  case  now  before 
the  court.  In  Catherwood  v.  Watson,  65  Ind.,  576,  the  supreme  court  merely 
decided  that  where  a  tract  of  land  was  purchased  by  the  wife  with  her  money, 
and  a  deed  was  taken  in  her  husband's  name,  there  was  no  resulting  trust  in 
favor  of  the  wife  as  against  a  judgment  and  execution  creditor  who  levied  on 
the  land,  and  had  no  notice  of  the  wife's  interest  in  the  land.  In  Glidewell  v. 
Spaugh,  26  Ind.,  319,  the  court  decided  where  a  conveyance  of  real  estate  was 
made  to  one  person,  and  the  consideration  therefor  proceeded  from  another, 
that  no  trust  arose  under  the  statute  unless  there  was  an  agreement  without 
fraud  to  hold  the  title  for  the  use  of  the  person  paying  the  purchase  money. 

§  848.  Circumstances  tender  which  a  conveyance  from  a  husband  to  his  wife 
will  be  held  invalid  although  part  of  the  money  expended  on  the  property  for  its 
^purchase  and  improvement  was  furnished  by  tlie  wife  out  of  her  separate  estate. 

The  district  court,  in  each  of  the  cases  now  under  consideration,  sustained 
the  bill,  and  held  that  the  conveyances  respectively  made  to  the  wife  were 
fraudulent  as  against  the  creditors  of  the  bankrupts.  From  that  decision  an 
appeal  was  taken  in  each  case  by  the  wife,  and  by  her  husband.  I  think  the 
decision  of  the  district  court  was  right  in  eaeh  case.  The  deeds  were  made  to 
the  wife  in  the  fall  of  1877,  at  a  time  when  there  can  be  no  reasonable  doubt 
that  the  firm  of  Stoner  &  Moyer  was  insolvent,  as  well  as  each  member  of  the 
firm.  Neither  can  there  be  any  doubt  that  these  conveyances  were  respect- 
ively made  for  the  purpose  of  preventing  the  property  from  coming  into  the 
hands  of  the  creditors  of  Stoner  &  Moyer,  and  so  were  fraudulent  in  contem- 
plation of  law,  unless  the  fact  that  some  money  of  the  wife  entered  into  the 
property  changed  the  principle.  The  supreme  court  of  this  state  has  sustained 
conveyances  made  to  the  wife  where  the  whole  consideration  was  paid  by  her, 
where  no  money  or  property  of  the  husband  became  an  integral  part  of  the 
estate  conveyed,  and  where  the  deed  had  been  taken  in  the  name  of  the  hus- 
band; but  this  is  as  far  as  the  supreme  court  has  gone.  It  may  be  question- 
able, I  think,  where  the  wife  has  permitted  the  real  estate  to  remain  for  a  long 
time  in  the  name  of  her  husband,  has  permitted  him  to  exercise  apparently 
the  sole  control  over  it,  and  treat  it  as  his  own,  with  all  the  indicia  of  owner- 
ship, for  a  series  of  years,  thus  holding  himself  out  to  the  world  as  the  owner 
of  the  property,  and  trading  and  doing  business  upon  the  faith  of  such  owner- 
ship, whether  we  ought  on  principle  to  sustain  a  conveyance  to  the  wife  under 
such  circumstances;  but  however  this  may  be  as  an  abstract  principle,  if  these 
cases  were  'vithin  the  rule  established  by  the  supreme  court,  it  would  be  the 
duty  of  this  court  to  follow  it  as  one  of  property  in  the  state.  But  these  cases 
now  before  the  court  are  different  from  those  cited,  in  this:  that  in  each  there 
was  a  large  share  of  the  value  of  the  property,  the  subject  of  controversy  here, 
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which  had  been  contributed  by  the  husband.  In  the  one  case  he  had  pur- 
chased the  property  with  his  own  means,' and  had  merely  made  a  gift  to  his 
wife  many  years  before  the  conveyance  was  made  to  her;  in  the  other,  she 
had  advanced  the  purchase  money  out  of  her  own  estate,  but  he  had  contrib- 
uted a  large  share  to  the  value  of  the  property,  and  in  both  cases  the  husband 
had  exercised  apparent  ownership  over  the  property  for  many  years,  traded 
on  it  and  used  it  as  his  own,  so  far  as^we  know,  without  any  action  on  the 
part  of  the  wife  in  hostility  thereto.  To  allow  the  wife  under  such  circum- 
stances as  these  to  retain  the  property,  or  even  any  part  of  it,  as  against  cred- 
itors, would,  it  seems  to  me,  be  inequitable. 

§  849.  Whether  wifejs  interest  in  property  may  be  severed  from  that  of 
husband. 

It  is  true  that  the  law  discriminates  between  the  property  of  the  husband 
and  that  of  the  wife,  and  allows  the  wife  protection  in  her  individual  prop- 
erty ;  but  we  know  how  frequent  it  is  for  them,  although  there  may  be  sep- 
arate property  in  the  wife,  to  consider  it  as  common;  and  how  often  the  wife 
allows  the  husband  to  treat  her  property  as  his  own.  A  court  of  equity  would 
go  very  far,  even  in  such  a  case,  to  protect  a  wife  in  her  individual  rights;  but 
it  is  hardly  permissible  for  her  to  allow  her  husband  for  a  series  of  years  to 
treat  the  property  as  his  own,  and  to  incorporate  a  part  of  his  own  means  in  it, 
and  then  claim  the  whole  of  it  as  against  the  creditors  of  the  husband.  It  is 
possible  that  where  the  question  came  before  a  court  of  equity  immediately 
after  the  fact,  that  it  might  feel  inclined  tcr  separate  that  portion  of  the  value 
of  the  property  which  belonged  to  the  wife,  and  give  her  the  benefit  of  it  in 
'some  of  the  modes  within  the  province  of  a  court  of  equity;  but  where  so 
much  time  has  elapsed  without  action  on  the  part  of  the  wife,  and  the  husband 
has  been  permitted  for  so  long  to  treat  the  property  as  his  own,  it  would  seem 
to  be  inequitable  as  well  as  impracticable  to  sever  the  interest  of  the  wife  from 
that  of  the  husband. 

For  these  reasons  the  decree  of  the  district  court  in  each  case  is  affirmed, 
with  costs.  » 

LLOYD  v.  FULTON. 

(1  Otto,  47G-487.     1875.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  Georgia. 

Opinion  by  Me.  Justice  Swayne. 

Statement  of  Facts. —  All  the  testimony  in  this  case  was  taken  by  the  ap- 
pellee. He  was  complainant  in  the  suit.  Only  two  witnesses  were  examined, 
himself  and  his  brother-in-law,  James  S.  Hamilton.  There  is  no  discrepancy 
in  their  statements.    The  facts  lie  within  narrow  limits. 

Fulton,  the  appellee,  married  Virginia  F.  Hamilton,  the  daughter  of 
Thomas  N.  Hamilton,  in  the  year  1851.  Her  father  was  a  man  of  very  large 
fortune.  Fulton  received  by  her,  before  and  after  her  father's  death,  more 
than  $100,000.  He  had  himself,  at  the  time  of  his  marriage,  substantially 
nothing.  His  father-in-law  died  intestate  in  1859.  Before  and  after  his  mar- 
riage, Fulton  promised  his  father-in-law  to  settle  his  wife's  fortune  upon  her. 
After  his  father-in-law's  death,  he  made  the  same  promise  to  her  brother, 
James  S.  Hamilton,  who  administered  upon  his  father's  estate.  Nothing  in 
fulfilment  of  these  promises  was  done  by  Fulton  until  the  14th  of  September. 
1864.    On  that  day  he  executed  to  James  S.  Hamilton  the  deed  made  a  pari 
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of  the  bill.  It  conveyed  the  premises  in  controversy  in  trust  for  the  sole  and 
separate  use  of  the  wife  of  the  appellee  and  her  children.  The  deed  con- 
tained, among  other  things,  a  provision  that,  if  Hamilton  should  die,  resign  or 
be  removed  from  the  trusteeship,  she  might  appoint  her  husband  or  any  other 
fit  person  as  trustee  in  his  place.  On  the  same  day,-  Hamilton  resigned  and 
Fulton  was  appointed.  On  the  16th  of  May,  1861,  Fulton  executed  to  James 
Lloyd  two  notes  of  $6,000  each,  one  payable  on  the  1st  of  September  follow- 
ing, the  other  on  the  first  of  September,  1862.  There  was  due  on  these  notes, 
at  the  date  of  the  trust  deed,  $11,780.  Fulton  then  owed  to  other  persons 
not  exceeding  $2,000.  This  was  the  extent  of  his  indebtedness.  The  aggre- 
gate of  his  liabilities  was  less  than  $14,000.  He  retained  in  his  hands 
property  worth  $36,000,  besides  non-enumerated  article*  worth  $20,000  in 
Confederate  currency.  The  point  of  depreciation  which  that  currency  had 
then  reached  is  not  shown.  The  property  reserved  was  of  greater  value  than 
that  conveyed.  After  the  execution  of  the  deed,  he  was  able  to  pay  the 
notes.  In  1862  he  offered  to  pay  them  in  Confederate  currency,  which  was 
then  but  little  depreciated.  Payment  in  that  medium  was  refused.  His  abil- 
ity to  pay  continued  until  1866.  In  that  year  he  embarked  in  the  enterprise 
of  raising  cotton  in  Arkansas.  The  result  wrecked  his  fortune  and  ruined 
him.  He  has  since  been  unable  to  pay  the  notes.  Suit  was  commenced 
against  him  upon  the  notes  in  February,  1868,  and  in  May,  1871,  judgment 
was  recovered  for  $10,000,  with  interest  amounting  to  $6,447.81,  and  costs. 
Execution  was  issued  and  levied  upon  the  trust  property  described  in  the  bill. 
This  suit  was  brought  to  enjoin  the  sale,  and  the  circuit  court  decreed  in  favor 
of  the  complainant. 

§  850.  As  to  validity ,  under  statute  of  frauds,  qf  promises  made  "before  and 
after  marriage,  for  benefit  of  wife. 

The  provision  of  the  English  statute  of  frauds,  touching  promises  made  in 
consideration  of  marriage,  is  in  force  in  Georgia.  The  promise  of  Fulton  to 
Thomas  N.  Hamilton  before  the  marriage  was,  therefore,  void.  Browne's 
Stat.  Frauds,  220,  514.  His  promise  after  the  marriage  was  without  consid- 
eration, and  therefore  of  no  validity.  The  same  remark  applies  to  the  like 
promise  to  James  S.  Hamilton,  the  administrator.  The  principle  of  the  wife's 
equity  has  no  application  to  this  case.  Wicks  v.  Clarke,  3  Ed.  Ch.,  63.  The 
trust-deed  was  clearly  a  voluntary  conveyance.  Lloyd  was  a  prior  creditor. 
Was  the  deed  good  against  him?  This  question  is  the  core  of  the  controversy 
between  the  parties. 

Formerly,  according  to  the  rule  of  English  jurisprudence,  such  deeds,  as 
against  such  creditors,  were  void.  Townsend  t>.  Windham,  2  Ves.,  10.  The 
same  principle  was  applied  in  such  cases  in  this  country.  Read  v.  Livingston, 
3  J.  C.  R,  481.  It  has  been  overruled  in  the  English  courts.  Lush  v.  Wilkin- 
son, 5  Ves.,  384;  Townsend  v.  Westocot,  2  Befcv.,  345;  Gale  v.  Williamson,  8 
M.  &  W.,  410;  Shares  v.  Rogers,  3  B.  &  A.,  96;  Freeman  v.  Pope,  5  Ch.  App. 
Oases  Eq.,  544,  545.  It  has  been  also  overruled  by  this  court.  Hinde  v.  Long- 
worth,  11  Wheat.,  213  (§g  875-80,  infra);  Kehr  v.  Smith,  20  Wall,  35  (Dom. 
Rel.,  §  589),  and  in  most  of  the  states  of  our  Union.  The  state  adjudications 
to  this  effect  are  too  numerous  to  be  cited.  We  shall  refer  to  a  few  of  them. 
How  v.  Ward,  4  Me.,  195;  Moritz  v.  Hoffman,  35  111.,  553;  Leroy  v.  Wilmarth, 
9  Allen,  382;  Miller  v.  Wilson,  15  Ohio,  108;  Young  v.  White,  25  Miss.,  146; 
Taylor  v.  Ewbank,  3  Marsh.,  329;  Salmons.  Bennett,  1  Conn.,  525;  Worthing- 
ton  v.  Shipley,  5  Gill.,  449;  Townsend  v.  Maynard,  45  Penn.,  199.    Such  is 
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also  the  law  of  the  state  whence  this  case  came  to  this  court.  Weed  v.  Davis,  25 
Ga.,  686.  It  is  a  rule  of  property  there ;  and  this  court  is  therefore  bound  to 
apply  it,  in  the  case  in  hand,  as  if  we  were  sitting  as  a  local  court  in  that  state. 
Jud.  Act  of  1789,  sec.  34;  Olcott  v.  Bynura,  17  Wall.,  44 

§  85L  Rule  as  to  validity  of  voluntary  conveyances  in  case  of  prior  indebted' 
ness. 

The  rule  as  now  established  is,  that  prior  indebtedness  is  only  presumptive 
and  not  conclusive  proof  of  fraud,  and  this  presumption  may  be  explained  and 
rebutted.  Fraud  is  always  a  question  of  fact  with  reference  to  the  intention 
of  the  grantor.  Where  there  is  no  fraud,  there  is  no  infirmity  in  the  deed. 
Every  case  depends  upon  its  circumstances,  and  is  to  be  carefully  scrutinized 
But  the  vital  question  is  always  the  good  faith  of  the  transaction.  There  is 
no  other  test. 

Perhaps  no  more  striking  illustration  can  be  found  of  the  application  of  this 
principle,  and  of  the  opposition  its  establishment  encountered,  than  is  presented 
in  the  several  cases  of  Van  Wick  v.  Seward.  On  the  6th  of  November,  1817, 
Seward  assigned  a  judgment  to  Van  Wick,  and  gave  him  a  guaranty  that  it 
was  collectible.  The  judgment  was  a  lien  upon  lands  fairly  to  be  presumed 
more  than  sufficient  to  satisfy  it.  On  the  16th  of  April,  1818,  Seward  con- 
veyed all  his  real  estate,  consisting  of  a  farm  of  two  hundred  acres,  to  his  son. 
The  consideration  of  the  deed  was  the  payment  of  a  specified  sum  to  each  of 
two  daughters  of  the  grantor,  and  an  annuity  for  life  of  $500  to  the  grantor 
himself,  wrho  was  then  aged  and  infirm.  The  lands  bound  by  the  lien  of  the 
judgment  were  sold  under  execution  and  bought  in  by  Van  Wick  for  a  nom- 
inal sum.  lie  thereupon  sued  Seward  upon  his  guaranty,  and  recovered  a 
judgment,  which  was  docketed  on  the  13th  of  September,  1820. 

Van  Wick  thereupon  sold  under  execution  and  bought  in  the  farm  which 
Seward  had  conveyed  to  his  son,  and  brought  an  action  of  ejectment  to  recover 
possession.  The  jury  found  that  there  was  no  actual  fraud.  The  supreme 
court,  nevertheless,  upon  the  ground  that  the  liability  was  prior  to  the  deed, 
following  the  ruling  of  Chancellor  Kent  in  Reed  v.  Livingston,  gave  judgment 
for  the  plaintiff's  lessor.  Jackson  v.  Seward,  5  Cow.,  67.  This  judgment,  upon 
grounds  chiefly  technical,  was  reversed  by  the  court  of  errors  of  New  York. 
Seward  v.  Jackson,  8  Cow.,  423.  Van  Wick  thereupon  filed  a  bill  in  equity  to 
avoid  the  deed.  Chancellor  Walworth  concurred  with  the  jury  in  the  prior 
oase  as  to  the  absence  of  fraud ;  and  upon  that  ground,  and  the  further  ground 
of  the  circumstances  of  the  sale  of  the  property  covered  by  the  lien  of  the 
judgment,  dismissed  the  bill.  Van  Wick  v.  Seward,  6  Paige,  63.  The  court 
of  errors,  upon  appeal,  affirmed  this  decree  by  a  majority  of  one.  The  vote 
was  fourteen  to  fifteen.  Van  Wick  v.  Seward,  18  Wend.,  375.  So  ended  the 
litigation.  Perhaps  in  no  case  was  the  subject  more  elaborately  examined. 
This  case  was  fatal  to  the  old  * ule.  We  think  the  new  one  more  consonant  to 
right  and  justice,  and  founded  in  the  better  reason. 

In  Miller  v.  Wilson,  15  Ohio,  108,  the  doctrine  of  this  case  was  expressly  af- 
firmed by  the  supreme  court  of  Ohio,  though  the  result  upon  the  facts  was  in 
favor  of  the  creditors.  The  facts  of  the  case  in  hand  are  more  favorable  for 
the  support  of  the  deed  than  those  in  Van  Wick  v.  Seward.  Here  the  debtor 
reserved  property  worth  more  than  twice  and  a  half  the  amount  of  his  debts. 
Ho  expected  and  intended  to  pay  all  he  owed.  He  continued  able  to  do  so 
until  he  lost  his  means  by  the  hazards  of  business.  The  creditor  rested  supine 
for  a  long  time.     He  did  not  take  his  judgment  until  more  than  eight  years 
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after  the  second  note  matured,  and  more  than  six  years  after  the  execution 
of  the  trust-deed.  More  than  seven  years  had  elapsed  when  the  levy  was 
made.  The  validity  of  the  deed  was  then  challenged  for  the  first  time.  The 
creditor  quietly  looked  on  until  after  misfortune  had  deprived  the  debtor  of 
the  ample  means  of  payment  which  he  had  reserved,  and  now  seeks  to  wrest 
from  the  wife  the  small  remnant  of  property  which  her  husband  acquired  by 
means  derived  wholly  from  her  estate,  and  which,  in  part  fulfilment  of  his 
promise  repeatedly  made  both  before  and  after  his  marriage,  he  endeavored 
to  secure  to  her  and  her  children. 

The  evidence,  as  it  stands  in  the  record,  satisfies  us  of  the  honesty  of  the 
transaction  on  his  part.  The  non-payment  and  the  inability  to  pay  are  the 
results,  not  of  fraud,  but  of  accident  and  misfortune.  "When  Fulton  executed 
the  deed,  he  did  what  he  then  had  the  right  to  do,  and  was  morally,  though 
not  legally,  bound  to  do.  The  proofs  would  not  warrant  us  in  holding  that 
the  settlement  does  not  rest  upon  a  basis  of  good  faith  or  that  it  is  not  free 
from  the  taint  of  any  dishonest  purpose.  The  decree  of  the  circuit  court  is  af- 
firmed. 

WALLACE  v.  PENFIELD. 

(16  Otto,  260-264.    1882.) 

Appeal  from  TJ.  S.  Circuit  Court,  Eastern  District  of  Missouri. 

Statement  of  Facts. —  Bill  by  trustee  of  judgment  creditors  to  subject  to 
the  payment  of  their  demands,  lands  conveyed  by  the  defendant  to  his  wife 
before  the  debts  in  question  had  been  contracted.  The  charge  in  the  bill  was 
that  the  conveyance  in  question  was  made  in  fraud  of  creditors  and  the  decree 
of  the  court  below  was  to  that  effect.    Defendants  appealed. 

Opinion  by  Me.  Justice  Harlan. 

A  very  careful  scrutiny  of  the  record  has  brought  our  minds  to  the  conclu- 
sion that  the  decree  below  cannot  be  sustained.  The  evidence  clearly  estab- 
lishes that  Williams,  with  his  own  means,  purchased  the  land  in  question  with 
the  intention  of  immediately  improving  it  and  making  it  the  permanent  resi- 
dence of  himself  and  family.  Indeed,  the  fact  is  substantially  admitted  in  the 
answer  of  himself  and  wife.  But  fraud  is  not  shown  upon  his  part,  either  in 
causing  the  conveyance  to  be  made  to  her,  or  in  using  his  means,  to  the  ex- 
tent that  he  did,  in  improving  the  land.  The  facts  are  entirely  consistent 
with  an  honest  purpose  to  deal  fairly  with  any  creditors  he  then  had,  or  might 
thereafter  have  in  the  ordinary  course  of  his  business.  It  is  true  that  he  was 
somewhat  indebted  at  the  time  of  this  voluntary  settlement  upon  his  wife,  but 
his  indebtedness  was  not  such  in  amount  or  character  as,  taking  into  considera- 
tion the  value  of  his  other  property  interests,  rendered  it  unjust  to  creditors, 
existing  or  future,  that  he  should,  out  of  his  income  or  estate,  provide  a  home 
for  his  family  by  improving  this  tract.  When  it  was  conveyed  to  her,  as  well 
as  during  all  the  period  when  he  improved  it  by  the  erection  of  a  dwelling  and 
other  houses  thereon,  he  had,  according  to  the  weight  of  the  evidence,  property 
which  his  creditors  could  reach,  exceeding  in  value  all  his  existing  indebted- 
ness by  several  thousand  dollars.  He  was  engaged  in  active  business,  with 
fair  prospects,  good  credit,  and,  as  we  may  infer  from  the  record,  unsullied 
reputation.  His  indebtedness  existing  at  the  time  of  the  settlement  upon  the 
wife,  as  well  as  that  which  arose  during  the  period  of  the  improvements,  was 
subsequently,  and  without  unreasonable  delay,  fully  discharged  by  him. 
Commenced  in  1868,  they  were  all,  with  trifling  exceptions,  completed  and 
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paid  for  before  the  close  of  the  summer  of  1869.  So  far  as  the  record  dis- 
closes, no  creditor,  who  was  such  when  the  settlement  was  qpade  or  the  im- 
provements were  going  on,  was  materially  hindered  by  the  withdrawal  by 
Williams,  from  his  means  or  business,  of  the  sums  necessary  to  pay  for  the 
land  and  improvements.  Those  who  seek,  in  this  suit,  to  impeach  the  origi- 
nal settlement,  or  to  reach  the  means  he  invested  in  improving  his  wife's  land, 
became  his  creditors  some  time  after  the  improvements  (with  slight  exceptions 
not  worth  mentioning)  had  been  made  and  paid  for.  If  they  trusted  him  in 
the  belief  that  he  owned  the  land,  it  was  negligent  in  them  so  to  do,  for  the 
conveyance  of  February  11,  1868,  duly  acknowledged,  was  filed  for  record 
within  a  few  days  after  its  execution.- 

§  852.  Misdescription  which  will  not  vitiate  a  deed. 

The  circumstance  that  the.  original  deed  did  not  give  an  accurate  description 
of  the  land  intended  to  be  conveyed  ought  not  to  defeat  the  original  settle- 
ment upon  her,  inasmuch  as  the  description  could  leave  no  one  in  serious 
doubt  that  the  land  intended  to  be  conveyed  was  that  now  in  dispute.  There 
is  no  intimation  in  the  pleadings  that  the  bank  supposed,  when  contracting 
with  him,  or  accepting  from  others  commercial  paper  upon  which  his  name  ap- 
peared, that  the  deed  of  February  11, 1868,  described  land  other  than  that  upon 
which  he,  after  that  date,  resided.  On  the  contrary,  the  amended  bill  pro- 
ceeds, in  part,  upon  the  ground,  distinctly  stated,  that  the  land  intended  to  be 
conveyed  by  that  deed  is  that  now  in  dispute,  and  that  the  only  purpose  of  the 
deed  of  December  13, 1871,  was  to  correct  the  erroneous  description  in  the 
deed  of  1868. 

An  effort  is  made  to  show  that  some  of  the  debts,  evidenced  by  the  notes 
upon  which  the  banks  obtained  judgment,  existed  when  the  conveyance  of 
1868  was  executed  or  the  improvements  in  question  were  made.  But  the 
evidence  furnishes  no  basis  for  such  a  contention,  except  as  to  the  note  for 
$1,635.25,  executed  August  14, 1871,  held  by  the  La  Grange  Savings  Bank.  Aa 
to  that  note,  the  president  of  the  bank  states  that  in  it  was  merged  a  prior 
note  for  $800  or  $1,000,  given  by  the  parties  last  named  in  1866  or  1867.  Bat 
his  evidence  shows  that  he  is  not  at  all  clear  or  positive  in  his  recollections 
upon  the  subject;  and,  according  to  the  decided  preponderance  of  testimony, 
Williams  was  not  a  party  to  the  note,  which,  it  is  claimed,  was  merged  in  that 
of  August  14, 1871.  The  proof,  upon  this  point,  renders  it  quite  certain  that 
no  part  of  the  debt  evidenced  by  that  note  existed  against  Williams,  until, 
as  surety  for  Simpson,  he  signed  that  note. 

§  853.  A  voluntary  conveyance  will  not  be  set  aside  at  the  instance  of  subse- 
quent creditors  unless  actual  and  intentional  fraud  he  shown. 

The  principles  of  law  which  must  determine  the  rights  of  the  parties  are 
well  established  by  the  decisions  of  the  supreme  court  of  Missouri.  In  Pep- 
per v.  Carter,  11  Mo.,  540,  that  court,  after  remarking  that  the  question  as  to 
what  would  render  a  voluntary  conveyance  void  as  to  creditors  nnder  the 
statute  of  Elizabeth,  from  which  the  Missouri  statute  was  borrowed,  had 
undergone  much  discussion,  and  been  the  subject  of  contradictory  opinions, 
said :.  "  Some  would  make  an  indebtedness  per  se  evidence  of  fraud  against 
existing  creditors.  Others  would  leave  every  conveyance  of  the  kind  to  be 
judged  by  his  own  circumstances,  and  from  them  infer  the  existence  or  non- 
existence of  fraud  in  each  particular  transaction.  Without  determining  the 
question  as  to  existing  creditors,  we  may  safely  affirm  that  all  the  cases  will 
warrant  the  opinion  that  a  voluntary  conveyance  as  to  subsequent  creditors, 

542 


VOLUNTARY  CONVEYANCES.  §853. 

although  the  party  be  embarrassed  at  the  time  of  its  execution,  is  not  fraudu- 
lent per  %e  as  to  them ;  but  the  fact,  whether  it  is  fraudulent  or  not,  is  to  be 
determined  from  all  the  circumstances.  I  do  not  say  that  the  fact  of  indebted- 
ness is  not  to  weigh  in  the  consideration  of  the  question  of  fraud  in  such  cases, 
but  that  it  is  not  conclusive."  In  the  later  case  of  Payne  v.  Stanton,  59  Mo., 
158,  the  same  court,  while  quoting  approvingly  the  language  just  cited  from 
Pepper  v.  Carter,  said  that  the  "  doctrine  is  well  settled  that  a  voluntary  con- 
veyance by  a  person  in  debt  is  not,  as  to  subsequent  creditors,  fraudulent  per 
se.  To  make  it  fraudulent,  as  to  subsequent  creditors,  there  must  be  proof  of 
actual  or  intentional  fraud.  As  to  creditors  existing  at  the  time,  if  the  effect 
and  operation  of  the  conveyance  are  to  hinder  or  defraud  them,  it  may,  as  to 
them,  be  justly  regarded  as  invalid ;  but  no  such  reason  can  be  urged  in  behalf 
of  those  who  become  creditors  afterwards." 

These  decisions  control  the  present  case.  Neither  the  conveyance  to  the 
wife  nor  the  withdrawal  of  the  husband's  means  from  his  business  for  the 
purpose  of  improving  the  land  settled  upon  her,  had  the  effect  and  operation 
to  hinder  or  defraud  his  then  existing  creditors.  Nor  does  the  evidence  justify 
the  conclusion  that  the  conveyance  was  executed,  or  the  improvements  made, 
with  an  intent  to  hinder  or  defraud  either  existing  or  Subsequent  creditors. 
Giving  full  weight  to  all  the  circumstances,  there  is  no  reason  to  impute  fraud 
to  the  husband.    Decree  reversed  with  directions  to  dismiss  the  bilL 

BARKER  v.  BARKER'S  ASSIGNEE. 
(Circuit  Court  for  Louisiana,  2  Woods,  87-92.    1874.) 

Opinion  by  Woods,  J.        • 

Statement  of  Facts. — The  facts  of  the  case  are  these:  On  the  30th  of 
September,  1857,  Jacob  Barker  was  seized  in  fee  and  was  in  possession  of  a 
certain  parcel  of  real  estate  in  the  city  of  New  Orleans.  On  that  day,  by  his 
deed  of  that  date,  he  conveyed  the  real  estate  to  his  son,  Abraham  Barker, 
the  complainant.  Although  the  deed  was  absolute  on  its  face,  yet  the  con- 
veyance was  made  to  Abraham  Barker  in  trust  for  Elizabeth  Barker,  wife  of 
Jacob  Barker,  and  mother  of  complainant.  The  consideration,  as  claimed  by 
complainant,  was  $8,000,  made  up  by  the  cancellation  of  two  notes  for  $1,300 
each,  with  interest,  made  by  Jacob  Barker  and  held  by  Elizabeth  Barker,  the 
payee,  by  the  pajrment  by  the  trustee,  for  Jacob  Barker,  of  a  balance  due 
Barker  Brothers,  and  a  credit  for  the  remainder  in  favor  of  Jacob  Barker  on 
the  books  of  the  trustee. 

The  deed  was  not  recorded  until  the  14th  of  July,  1869.  In  the  meantime, 
about  the  year  1861,  Mrs.  Elizabeth  Barker  died,  having  provided  by  her  last 
will  that  the  whole  income  of  her  estate,  or  so  much  thereof  as  might  be  nec- 
essary, and,  if  required,  the  principal,  or  some  part  thereof,  should  be  devoted 
to  the  support  of  the  said  Jacob,  and  such  members  of  the  family  as  might,  in 
his  discretion,  require  it.  Both  before  and  after  the  death  of  Mrs.  Barker, 
Jacob  Barker  collected  the  rents  and  paid  the  taxes  upon  the  property,  he  be- 
ing a  resident  of  New  Orleans,  where  the  property  was  situated,  and  Abra- 
ham Barker,  the  trustee,  a  resident  of  Philadelphia. 

In  June,  1867,  Jacob  Barker  was  adjudged  a  bankrupt  by  the  United  States 
district  court  of  Louisiana,  and  placed  upon  his  schedules,  through  inadvert- 
ence and  mistake,  as  he  testifies,  the  parcel  of  real  estate  conveyed  to  com- 
plainant in  1857,  and  afterwards  it  was  sold  by  the  assignee  to  the  defendant, 
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Samuel  Smith.  Jacob  Barker,  for  many  years  prior  to  the  date  of  his  deed  to 
Abraham  Barker,  had  been  a  prominent  business  man  and  banker  in  New  Or- 
leans, of  great  reputed  wealth,  and  so  continued  until  the  date  of  his  bank- 
ruptcy in  18G7. 

The  prayer  of  the  bill  is  that  the  sale  to  Smith  may  be  set  aside  and  the 
property  reconveyed  to  the  complainant,  or  that  he  may  receive  the  proceeds 
of  the  sale  made  to  Smith.  Samuel  Smith,  one  of  the  defendants,  filed  an 
answer,  in  which  he  says  he  is  willing  to  abide  by  the  order  of  the  court  in 
the  premises,  and  if  the  court  shall  decide  that  the  sale  to  him  should  be  an- 
nulled, consents  thereto  on  the  repayment  to  him  of  the  purchase  money. 

The  assignee  defends  against  the  bill  on  two  grounds :  (1)  Because  the  deed 
to  Abraham  Barker  was  simulated  and  intended  to  defraud  the  creditors  of 
Jacob  Barker;  and  (2)  Because  the  failure  to  record  the  deed  rendered  it  null 
and  void ;  and  as  the  assignee  was  appointed  before  the  deed  was  recorded, 
he  can,  as  the  representative  of  the  creditors,  insist  on  the  invalidity  of  the 
deed.    These  defenses  present  the  points  that  demand  our  attention. 

§  854.  A  conveyance  cannot  be  impeached,  because  voluntary,  at  the  instance 
of  creditors  who  became  such  long  after  the  execution  of  tlie  deed. 

First.  Is  the  deed  of  September  30, 1857,  void  because  executed  in  fraud 
of  creditors?  There  is  not  a  word  of  evidence  in  the  record  to  show  that  in 
1857  Jacob  Barker  had  a  creditor  in  the  world.  On  the  other  hand,  all  the 
facts  in  the  case  are  consistent  with  the  theory  that,  being  a  man  of  large 
means  and  independent  fortune,  in  no  pecuniary  strait,  and  wishing  to  put  in 
the  hands  of  a  trustee  trust  property  held  by  him  for  his  wife,  he  made  the 
deed  in  question.  As  all  the  parties  were  members  of  the  same  family,  it  was 
not  thought  necessary  to  transact  the  business»with  the  formality  and  pre- 
cision usually  employed  when  the  transaction  is  between  strangers.  Had  it 
really  been  the  purpose  of  Jacob  Barker  to  defraud  his  creditors,  he  would 
have  been  careful  to  see  that  the  deed  was  executed  and  recorded  in  strict 
compliance  with  law.  But  it  is  not  necessary  to  argue  the  question  of  fraud- 
ulent intent  against  creditors,  because  there  is,  as  just  stated,  no  proof  that 
there  were  any  creditors  when  the  deed  was  executed  and  delivered. 

§  855.  A  deed  may  be  held  fraudulent  if  it  be  proved  to  have  been  made  with 
a  view  to  future  debts. 

Can  those  who  were  not  creditors  at  that  time,  but  who  became  so  yean 
afterwards,  complain  of  the  deed  as  fraudulent?  It  seems  clear  that  generally 
they  cannot.  The  doctrine  established  by  the  supreme  court  of  the  United 
States  is,  that  a  voluntary  conveyance  made  by  a  person  not  indebted  at  the 
time,  in  favor  of  his  wife  or  children,  cannot  be  impeached  by  subsequent 
creditors  on  the  ground  of  its  being  voluntary.  It  must  be  shown  to  have 
been  fraudulent  or  made  with  a  view  to  future  debts.  Sexton  v.  Wheaton,  8 
Wheat.,  229  (J§  8G5-71,  infra)  \  Hinde  v.  Longworth,  11  id.,  199  (§§  875-80, 
infra).  See  also  Bennett  v.  Bedford  Bank,  11  Mass.,  421.  There  is  nothing 
in  the  record  which  tends  in  the  slightest  degree  to  show  that  any  of  the  cred- 
itors of  Jacob  Barker,  who  are  represented  by  the  assignee,  were  such  at  the 
date  of  the  deed  to  Abraham  Barker,  nor  that  the  purpose  of  that  conveyance 
was  to  defraud  any  of  his  present  creditors. 

§  856.  Effect  of  concealment  to  render  a  deed  void  as  to  subsequent  creditors. 

If  the  present  creditors  have  any  right  to  complain,  it  is  not  because  the 
deed  of  1857  was  made  in  actual  fraud  of  those  to  whom  Jacob  Barker  was 
then  indebted,  but  because  it  was  not  recorded,  and  because  they  have  given 
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him  credit  on  the  strength  of  his  presumed  ownership  of  the  property  con- 
veyed thereby.  A  deed,  not  at  first  fraudulent,  may  become  so  by  being  con- 
cealed, because  by  its  concealment  persons  may  be  induced  to  give  credit  to 
the  grantor.  Sands  v.  Hildredth,  2  Johns.  Ch.,  35 ;  Hilderburn  v.  Brown,  17 
B.  Mon.,  779.  A  deed  concealed  from  the  public,  the  grantor  remaining  in 
possession  and  acquiring  credit  on  the  strength  of  his  supposed  ownership  of 
the  property,  is  fraudulent.  "Worseley  v.  De  Mattos,  1  Burr.,  467 ;  Hungerford 
v.  Earle,  2  Vera.,  261;  Lewkner  v.  Freeman,  2  Freem.,  236;  Constantino  v. 
Twelves,  29  Ala.,  601 

§  857.  Rvle  in  Louisiana  as  to  registration  of  conveyances.  The  creditors 
-against  wlwm  wn  unrecorded  deed  is  void.    Rights  of  general  creditors.  ■ 

This  brings  up  the  second  question,  whether  the  failure  to  record  the  deed 
avoids  it  as  to  creditors.  The  code  of  Louisiana  gives  no  effect  to  acts  of 
alienation  as  against  creditors  or  bona  fide  purchasers,  unless  they  have  been 
regularly  registered.  This  is  conceded;  but  counsel  for  complainant  says  that 
the  creditors,  as  against  whom  an  unrecorded  deed  is  void,  are  those  only  who 
have  obtained  a  judgment  which  created  a  lien  or  privilege  on  the  land,  and 
not  general  creditors.  Whether  the  provision  of  the  law  is  thus  limited  is  the 
precise  question  now  for  solution.  The  general  rule  is,  that  a  creditor  cannot 
proceed  to  set  aside  a  conveyance  of  real  estate,  either  really  or  constructively 
fraudulent,  unless  he  has  a  lien  thereon,  or  has  reduced  his  claim  to  judgment, 
and  the  fraudulent  conveyance  is  an  obstacle  to  a  sale  on  execution.  Jones  v. 
Green,  1  Wall.,  330;  Coleman  v.  Crocker,  1  Ves.  Jr.,  160;  Brinkerhoof  v. 
Brown,  4  Johns.  Ch.,  671. 

§  858.  An  assignee  in  bankruptcy  may  impeach  a  deed  of  a  bankrupt  as 
fraudulent,  although  there  is  no  judgment  nor  specific  lien. 

Conceding  that  a  general  creditor  having  no  lien  or  judgment  could  not  file 
a  bill  to  set  aside  as  void  an  unrecorded  conveyance  of  real  estate,  and  to  sub- 
ject the  property  to  the  payment  of  his  debt,  does  this  rule  apply  to  an  as- 
signee in  bankruptcy?  In  the  case  of  Carr  v.  Hilton,  1  Curt.,  231,  a  bill  in 
equity  was  sustained  by  an  assignee  to  subject  property  conveyed  by  the  bank- 
rupt in  fraud  of  his  creditors  to  administration  for  their  benefit.  In  many 
other  cases  this  has  been  done. 

It  would  appear  that  an  adjudication  of  bankruptcy  removes  the  necessity 
for  a  lien  or  judgment  before  a  bill  can  be  filed  to  subject  the  property  fraudu- 
lently conveyed,  or  when  the  transfer  is  for  other  reasons  invalid.  If  the  rule 
were  otherwise,  then  no  property  conveyed  by  a  bankrupt  in  fraud  of  his 
creditors,  or  by  any  void  or  invalid  conveyance,  unless  the  creditors  had  re- 
duced their  claims  to  judgment,  could  be  subjected  by  the  assignee  in  bank- 
ruptcy to  the  payment  of  debts.  For  after  an  adjudication  of  bankruptcy,  no 
creditor  whose  debt  is  provable  is  allowed  to  prosecute  to  final  judgment  any 
suit  at  law  or  in  equity  therefor  against  the  bankrupt,  until  the  question  of  the 
bankrupt's  discharge  shall  be  determined.     Bankrupt  Act,  sec.  21. 

The  question  under  consideration  was  decided  by  Woodruff,  circuit  judge 
{In  re  Leland,  10  Blatch.,  507),  in  the  case  of  an  unrecorded  mortgage  of  chat- 
tels. The  learned  judge  says :  "  It  is  claimed,  because  the  mortgage  is  valid 
without  being  properly  filed  as  against  the  bankrupts,  it  is,  therefore,  good  as 
against  their  assignee  in  bankruptcy,  and  that  no  creditor  but  a  judgment 
creditor  can  impeach  or  deny  its  validity. 

u  The  proceedings  in  bankruptcy  arrest  the  ordinary  proceedings  of  cred- 
itors to  obtain  judgments,  and  thereby  to  secure  an  appropriation  of  the 
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debtor's  property  to  their  use,  and  the  assignee  in  bankruptcy  represents  them. 
He  is  trustee  for  them,  and  whatever  right  they  might  assert,  if  they  had  ob- 
tained judgments,  he  may,  for  their  benefit,  assert,  whether  it  be  to  set  aside 
conveyances  by  the  bankrupts  which  are  fraudulent  and  void  as  against  cred- 
itors, or  which  are  otherwise  as  against  them  invalid." 

The  case  stands  thus:  Jacob  Barker, in  1857,  was  seized  of  the  real  estate 
in  dispute.  He  attempted  to  convey  it  by  a  deed  which  his  grantee  failed  to 
record,  and  he  remained  in  possession.  This  failure  to  record  the  deed  made 
it  inoperative  as  against  subsequent  purchasers  and  creditors.  So  far  as  their 
rights  are  involved,  the  title  still  remained  in  Jacob  Barker  until  his  bank- 
ruptcy in  1867.  By  the  adjudication,  the  rights  of  the  creditors  were  vested 
in  the  assignee.  The  want  of  judgments  in  their  favor  is  supplied  by  the  ad- 
judication of  bankruptcy,  which  authorizes  the  assignee  to  file  a  bill  to  subject 
the  property  to  administration,  just  as  if  he  was  a  judgment  or  lien  creditor. 
But  the  property  has  been  delivered  to  him  without  suit,  and  its  proceeds  are 
in  his  hands  for  distribution.  If  it  is  rightfully  thus,  if  under  the  circumstan- 
ces of  this  case  by  his  bill  in  equity,  he  could  have  subjected  the  property,  then 
it  follows,  his  rights  are  superior  to  the  rights  of  the  grantee  of  the  unrecorded 
deed  to  the  property,  and  that  the  bill  of  the  latter  to  set  up  his  claim  is  with- 
out equity.    The  bill  must  therefore  be  dismissed 

SIMMS  v.  MORSE. 
(District  Court  for  Maryland:  4  Hughes,  579-588.    1880.) 

Opinion  by  Moebis,  J. 

Statement  of  Facts. —  Bill  in  equity  to  set  aside  certain  deeds  as  fraudulent 
and  void  and  in  fraud  of  the  provisions  of  the  bankrupt  act.  It  appears  from 
the  proceedings  and  testimony  that  in  1868  Augustus  Morse  was  the  proprietor 
of  the  City  Hotel,  in  Annapolis,  which  he  had  purchased  but  had  not  paid 
for;  that  the  furniture  of  the  hotel  belonged  to  his  wife;  that  he  was  gener- 
ally known  to  be  in  doubtful  credit,  difficult  to  collect  any  money  from,  and 
was,  in  reality,  insolvent.  In  1868  a  property  adjoining  the  hotel,  on  the 
Duke  of  Gloucester  street,  was  offered  at  auction  by  the  heirs  of  John  Camp- 
bell and  was  knocked  down  to  Morse  for  $1,800,  and  he  then  ostensibly  be- 
came the  owner  of  it;  that  on  the  5th  of  November,  1869,  a  deed  was  put  on 
record,  signed  by  the  heirs  of  Campbell,  conveying  the  property  to  Morse's 
wife,  the  deed  being  dated  and  acknowledged  on  the  3d  of  August,  1868, 
which  was  about  the  date  of  the  sale;  that  on  the  8th  of  November,  1869,  a 
deed  was  executed  and  recorded,  conveying  the  property  from  Mrs.  Morse  to 
Samuel  Barth  in  consideration  of  $2,300 ;  that  on  the  10th  of  May,  1869,  a 
lease  was  executed  and  recorded,  by  which,  in  consideration  of  $1,000  and  the 
reservation  of  a  rent  of  $48  a  year,  extinguishable  upon  the  payment  of  $S0O, 
the  property  was  conveyed  by  Barth  to  Martha  R  Wilson ;  that  on  the  21st 
of  April,  1869,  Morse,  on  his  own  petition,  was  declared  a  bankrupt^  and  the 
complainants  were  subsequently  appointed  his  assignees. 

The  bill  alleges  that  the  consideration  for  the  property  conveyed  by  Camp- 
bell's heirs  to  Caroline  Morse  was  not  paid  by  her,  but  by  her  husband,  and 
that  Morse  procured  the  deed  to  be  made  to  her  with  design  to  defraud  his 
creditors,  and  that  the  deed  was  kept  unrecorded  for  fifteen  months  in  fnr- 
therance  of  that  design,  he  in  the  meantime  holding  himself  out  as  the  owner; 
that  the  consideration  in  the  deed  from  Caroline  Morse  to  Barth  was  not  paid 
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to  her  bat  to  her  husband,  and  that  Morse  caused  said  deed  to  be  made  to 
Earth,  who  then  had  reasonable  cause  to  believe  Morse  was  insolvent  or  act- 
ing in  contemplation  of  insolvency,  with  a  view  to  prevent  his  property  from 
coming  to  his  assignee  in  bankruptcy,  and  in  fraud  of  the  provisions  of  the 
bankrupt  act.  The  bill  prays  for  a  decree  against  Barth  and  that  Mrs.  Wilson 
may  be  decreed  to  hold  the  property  under  the  lease  to  her  for  the  benefit  of 
the  assignees,  and  prays  for  other  relief.  The  answers  aver  the  good  faith  of 
all  the  transactions. 

The  testimony  of  Barth  shows  that  he  lived  in  Baltimore,  and  for  a  year  or 
more  prior  to  1868  he  had  been  dealing  with  Morse  and  supplying  the  hotel 
with  liquors,  and  that  in  November,  1868,  Morse  owed  him  a  balance  of 
$398.75 ;  that  prior  to  the  5th  of  November,  1868,  he  cashed  a  draft  for  Mrs, 
Morse  for  $625,  drawn  by  her  on  her  son-in-law  in  Massachusetts,  with  which 
money  she  proposed  to  pay  a  balance  due  on  the  purchase  money  of  the  prop- 
erty in  question ;  that  the  draft  came  back  to  him  protested,  and  he  went  to 
Annapolis  to  see  Mrs.  Morse  about  it;  that  she  said  to  him  she  had  expected 
the  money  from  Massachusetts,  but  had  been  disappointed,  and  proposed  to 
sell  him  the  property  for  $2,300 ;  that  he  consented  to  take  it  at  that  price, 
provided  she  allowed  him,  as  a  payment  on  account  of  the  purchase,  the  debt 
of  $398.75  due  him  by  her  husband,  together  with  the  draft  he  had  cashed  for 
her;  that  upon  these  terms  he  made  the  purchasevand  paid  to  her  the  balance 
of  the  purchase  money. 

The  contention  of  the  complainants  is  that  Barth  knew  that  Morse  had  for 
a  long  time  been  insolvent,  and  knew  that  the  property  conveyed  to  his  wife 
was  paid  for  by  him  and  conveyed  to  her  in  fraud  of  his  creditors,  and  that 
Earth's  purchase  of  the  property  was  a  method  of  securing  the  debt  due  him 
by  Morse,  and  for  that  reason  he  aided  Morse  in  conveying  away  the  property 
in  fraud  of  the  bankrupt  act. 

The  testimony  shows  that  Barth,  in  November,  1869,  had  good  reason  to 
believe  that  Morse  was  insolvent,  and  had  been  so  for  some  time ;  but  there  is 
no  evidence  to  show  that  he  had  any  knowledge  that  the  property  had  not 
been  bought  by  her,  or  that  the  money  which  had  been  paid  on  account  of  the 
purchase  of  the  property  in  question  was  not  Mrs.  Morse's  money,  as  she 
claimed.  The  testimony  of  Mrs.  Morse,  and  of  her  husband  and  her  son,  tend 
to  show  that  she  did  pay  the  money  out  of  her  own  funds.  Mrs.  Morse,  in 
her  testimony,  says:  "I  purchased  the  house  on  the  Duke  of  Gloucester  street* 
in  Annapolis,  from  Mary  A.  Campbell  and  others.  The  deed  was  not  put  on 
record,  because  the  purchase  money  was  not  all  paid  until  November,  1869. 
The  last  payment  was  procured  by  a  draft  on  my  son-in-law  for  $600  or  $700, 
indorsed  by  Barth,  which  he  paid.  The  balance  of  the  money  I  obtained  from 
the  sale  of  real  estate  in  Massachusetts  belonging  to  myself,  conveyed  to  me 
by  deed,  and  I  received  some  money  from  my  sister." 

§  859.  The  rule  that  a  wifds  purchase  of  property  during  coverture  is  sus- 
picious, and  devolves  upon  her  the  burden  of  proving  good  faith,  is  applicable  to 
relations  with  her  husband }s  creditors,  but  not  to  a  bona  fide  purchaser. 

The  son  testifies  that  he  knows  that  his  mother  received  the  money  from 
the  sale  of  property  in  Massachusetts  belonging  to  her,  from  being  present 
at  the  sale;  and  Mr.  Morse,  the  husband,  testifies  that  all  the  money  paid  for 
the  property  belonged  to  his  wife,  except  what  was  furnished  by  Barth.  It 
was  held  by  the  supreme  court  of  the  United  States,  in  Leitz  v.  Mitchell,  94 
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XJ.  S..  580,  that  purchases  of  real  or  personal  property  made  during  coverture 
by  the  wife  of  an  insolvent  debtor  are  justly  regarded  with  suspicion,  and 
that  she  cannot  prevail  in  contests  with  his  creditors  unless  the  presumption 
that  it  was  not  paid  for  out  of  her  separate  estate  be  overcome  by  affirmative 
proof,  and  that  the  burden  is  upon  the  wife  to  prove  distinctly  that  she  paid 
for  it  with  funds  not  furnished  by  her  husband.  This  doctrine  has  been  fully 
adopted  and  applied  by  the  court  of  appeals  of  Maryland,  in  the  recent  case 
of  Henkle  v.  Wilson,  October  7,  1879.  And  in  the  present  case  it  may  well 
be  that  if  this  was  a  contest  between  Mrs.  Morse  and  her  husband's  creditors, 
or  his  assignees  in  bankruptcy,  the  testimony  given  by  herself,  her  husband 
and  her  son,  although  not  contradicted  or  impeached,  or  shaken  in  any  way 
(it  having  been  taken  in  Brooklyn,  under  commission  and  without  cross-exam- 
ination), might  not  satisfy  the  court  as  to  the  source  from  which  she  obtained 
the  money  paid  for  the  property,  other  than  that  furnished  by  Barth.  But 
this  is  not  a  contest  with  her,  but  a  contest  with  one  claiming  to  be  a  bona  fide 
purchaser  from  her  without  knowledge  of  any  weakness  in  her  title. 

If  the  deed  from  Campbell's  heirs'  had  been  made  to  Morse  and  the  property 
then  conveyed  to  his  wife,  the  case  would  be  clearly  within  the  rule  in  Green 
v.  Early,  39  Md.,  223.  The  deeds  would  have  disclosed  that  it  was  an  acqui- 
sition of  property  by  her  from  her  husband,  and  Barth  would  have  taken 
from  her  no  better  title  than  she  had,  and  if  she  could  not  defend  her  title 
neither  could  he;  but  in  the  present  case  there  was  nothing,  so  far  as  the  proof 
shows,  to  affect  Barth  with  notice  of  any  defect  or  latent  equity  in  her  title, 
except  the  fact  that,  at  the  time  he  was  negotiating  with  her,  her  husband  was 
insolvent,  and  had  probably  been  so  for  a  considerable  time  previous.  Grant- 
ing that  this  was  sufficient  to  have  put  him  upon  inquiry,  what  could  be  have 
learned  ?  Both  Mr.  and  Mrs.  Morse  then  asserted  that  her  money  had  been 
paid  for  the  property,  and  they  now,  when  they  have  less  interest  in  the  mat- 
ter, solemnly  swear  to  it,  and  the  husband's  creditors  have  been  able  to  pro- 
duce no  direct  evidence  to  discredit  their  statements. 

*§  860.    What  is  not  notice  to  a  'purchaser. 

Circumstances  amounting  to  mere  suspicion  of  fraud  are  not  to  be  deemed 
notice,  and  where  an  inference  of  notice  is  to  affect  an  innocent  purchaser  it 
must  appear  that  the  inquiry  suggested  would  have,  if  fairly  pursued,  resulted 
in  the  discovery  of  the  defect,  where  the  title  of  the  wife  does  not  come 
through  a  conveyance  from  the  husband,  and  is  in  form  perfect,  although  im- 
peachable by  his  creditors.  I  know  of  no  case  in  which  the  title  of  a  purchaser 
from  her,  having  no  knowledge  of  the  weakness  of  her  title,  has  not  been  up- 
held; and  in  the  present  case,  without  some  authoritative  decision  in  the  face 
of  the  affirmative  testimony  in  support  of  the  payment  by  her  of  the  consider- 
ation of  the  deed  to  her,  I  should  not  feel  justified  in  setting  aside  her  convey- 
ance to  Barth.  Sedwick  y.  Place,  12  Blatch.,  174,  affirmed,  95  U.  S.,  3; 
Fletcher  v.  Peck,  6  Cranch,  133  (Const.,  §§  1805-12);  Anderson  v.  Koberts,  18 
Johns.,  515 ;  Ledyard  v.  Butler,  9  Paige,  132. 

§  861.  A  wife's  payment  in  a  sale  of  her  property  of  a  particular  debt  of  her 
husband  does  not  invalidate  her  title  to  the  property  sold  and  is  not  evidence  of 
fraud. 

The  fact  that  in  the  purchase  of  the  property  by  Barth  he  secured  a  debt  dae 
to  him  by  the  husband  does  not  render  the  conveyance  by  the  wife  to  him  as- 
sailable.   If  the  property  was  hers,  and  she  chose  to  appropriate  any  part  of 
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it  to  the  payment  of  any  particular  creditor  of  her  husband,  it  is  not  a  matter 
by  which  his  assignee  in  bankruptcy  or  creditors  are  affected.  Stewart  v. 
Piatt,  101  XL  8.,  731  (Coot.,  §§  1773-81).    Bill  dismissed. 

MATTTNGLY  r.  NYE. 
(8  Wallace,  370-376.    1869.) 

Appbal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Mb.  Justice  Swayne. 

Statement  of  Facts. —  This  is  an  appeal  in  chancery  from  the  decree  of  the 
supreme  court  of  the  District  of  Columbia.  The  case  as  disclosed  in  the  record 
is  as  follows:  On  the  10th  of  June,  1863,  the  complainant  recovered  a  judg- 
ment at  law  agai«st  the  defendant,  J.  W.  Nye,  for  $2,450,  with  interest  from 
the  21st  of  July,  1860,  until  paid,  and  costs;  a,fi.fa.  was  issued  and  returned 
nulla  bona.  The  defendant  has  no  property  liable  to  execution.  On  the  25th 
of  June,  1857,  Nye  bought  and  paid  for  the  property  described  in  the  bill.  It 
was  conveyed  by  deed  of  that  date  to  the  defendant,  Harkness,  in  trust  for 
Mary  Nye,  the  wife  of  J.  W.  Nye,  and  her  children.  The  legal  title  is  still  in 
Harkness  upon  that  trust.  The  bill  is  a  creditor's  bill,  filed  to  reach  this  prop- 
erty. It  alleges,  in  addition  to  the  facts  already  stated  —  which  are  not  con- 
troverted—  that  a  large  part  of  the  indebtedness  for  which  the  recovery  at  law 
was  had,  subsisted  at  the  time  the  property  was  bought  and  conveyed,  and 
that  hence  it  is  liable  in  equity  to  be  applied  in  satisfaction  of  the  judgment. 

Nye  and  Harkness  only  answered.  Harkness  denies  that  there  was  any  indebt- 
edness by  Nye  to  the  complainant  at  the  time  of  the  purchase  and  conveyance 
of  the  trust  property.  Nye  alleges  usury  in  the  transactions  between  him  and 
the  complainant  to  a  very  large  extent;  that  they  had  settled  everything  be- 
fore the  trust  property  was  conveyed  to  Harkness,  and  that  he  then  owed  the 
complainant  nothing;  that  the  judgment  was  rendered  by  default;  that  he  in- 
tended to  defend  and  could  have  done  so  successfully  but  that  he  was  prevented 
by  extreme  illness.  Testimony  was  taken  upon  both  sides.  The  court  below 
dismissed  the  bill. 

§  862.    Voluntary  conveyance  good  against  subsequent^  creditors. 

The  case  involves  several  legal  propositions  which  it  is  proper  here  to  state. 

1.  The  statute  of  13  Eliz.,  chapter  5,  is  in  force  in  the  county  of  Washington, 
but  it  does  not  affect  a  conveyance  like  this  as  to  subsequent  creditors,  unless 
fraud  was  intended  when  it  was  made.  Sexton  v.  Wheaton,  8  Wheaton,  239 
(S.  C.  1,  American  Leading  Cases,  1).  The  whole  learning  of  the  law  upon 
this  subject  is  so  fully  developed  in  the  note  to  this  case  in  the  work  last 
mentioned  that  it  would  be  a  waste  of  time  to  do  more  than  refer  to  it. 

§  863,  Voluntary  conveyances,  when  consideration  is  meritorious,  will  be  en- 
forced. 

2.  Such  settlements,  though  voluntary,  are  founded  upon  a  meritorious  con- 
sideration, and  will  be  upheld  4nd  enforced  in  equity  against  the  husband. 
Ellison  v.  Ellison,  1  Leading  Cases  in  Equity,  199.  3.  The  judgment  is  conclusive 
in  respect  to  the  parties  to  it.  *It  cannot  be  impeached  collaterally,  and  it 
cannot  be  questioned  upon  a  creditor's  bill. 

If  in  this  case  there  is  any  ground  of  equitable  relief,  it  should  have  been  pre- 
sented by  a  cross-bill,  or  other  proper  proceeding  had  directly  to  affect  the 
judgment.  Bank  of  Wooster  v.  Stevens,  1  Ohio  St.,  233;  Marine  Insurance 
Co.  v.  Hodgson,  7  Cranch.,  336;  Peck  v.  Wood  bridge,  3  Day,  30;  Da  vol  v. 
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Darol,  13  Mass.,  265;  Story's  Equity  Pleadings,  §  782.  Here  the  question  is 
not  as  to  the  conclusiveness  of  the  judgment,  but  as  to  the  indebtedness  of  Nye 
to  the  complainant  when  the  property  was  conveyed  to  Harkness.  The  trust 
deed  bears  date  on  the  23d  of  June,  1857.  The  judgment  was  recovered  on 
the  10th  of  June,  1863,  nearly  six  years  later.  The  judgment  was  founded 
upon  an  assignment  by  Nye  to  the  complainant  of  $2,450  of  a  claim  in  favor  of 
Bargy  and  Stewart  against  the  United  States.  Nye  was  the  assignee  of  those 
parties,  and  his  assignment  to  the  complainant  is  dated  July  21,  1860.  This 
was  about  three  years  before  the  date  of  the  judgment. 

But  it  is  alleged  by  the  complainant  that  the  consideration  of  this  assign- 
ment included  two  debts  due  to  him  from  Nye,  evidenced  by  instruments 
bearing  date  on  the  2d  of  November,  1853,  and  amounting  together  to  $1,650. 
One  is  an  order  by  Nye  on  (General  McCalla  to  pay  the  complainant  the  sum 
of  SI, 450  out  of  the  claim  of  Bargy  and  Stewart,  before  mentioned.  The  other 
is  a  like  order  for  the  payment  of  $200  out  of  the  same  claim,  or  out  of  an- 
other claim,  which  is  mentioned,  payment  to  be  made  out  of  the  first  money 
which  should  be  received  on  either,  after  reserving  $500  to  meet  a  previous 
order  which  Nye  had  given.  The  complainant  insists  that  these  two  orders 
represented  debts  which  subsisted  more  than  two  years  before  the  execution 
of  the  trust  deed,  and  which  still  subsist.  Nye  insists  that  they  were  given 
and  received  in  discharge  of  all  his  liabilities  to  the  complainant  down  to  their 
date,  and  that  the  complainant  took  them  at  his  own  risk.  Here  lies  the  stress 
of  the  controversy  between  the  parties. 

Nye  and  the  complainant  were  both  examined  as  witnesses.  A  considerable 
mass  of  other  testimony  is  found  in  the  record.  It  is  to  some  extent  conflict- 
ing, but  we  have  had  no  difficulty  in  coming  to  a  satisfactory  conclusion  as  to 
the  facts.     We  think  they  are  as  follows: 

The  complainant  made  advances  of  money  to  Nye  from  time  to  time  and 
charged  him  high  rates  of  usury.  Nye  evinced  a  strange  fatuity  in  submit- 
ting to  whatever  terms  the  complainant  thought  proper  to  impose.  The  order 
for  $1,450  was  given  to  the  complainant  for  a  much  larger  sum  than  he  claimed 
to  be  due;  Nye  testifies  that  it  was  for  double  the  amount.  It  was  not  doubted 
then  that  the  claim  to  which  the  order  refers  would  be  speedily  sanctioned 
by  congress  and  paid  by  the  government.  A  committe  of  the  house  of  rep- 
resentatives had  unanimously  reported  a  bill  to  pay  it.  This  has  occurred 
more  than  once  since.  There  has  been  at  no  time  any  adverse  action;  but  the 
claim  has  not  yet  been  finally  act§d  upon  and  is  still  pending  before  congress. 
According  to  the  testimony  of  Nye,  at  the  same  time  that  he  gave  this  order 
to  the  complainant,  he  gave  a  like  order  to  William  G.  White  for  double  the 
amount  of  a  debt  due  to  him.  The  condition  upon  which  both  orders  were 
given  was  the  same.  It  was  that  the  creditors  should  take  them  in  dis- 
charge of  their  debts,  and  that  Nye  was  to  be  under  no  further  personal 
liability  touching  either  the  debts  or  the  orders.  He  avers  that  they  were  re- 
ceived by  the  complainant  and  White  respectively  with  this  agreement. 

White  was  examined  as  a  witness.  Speaking  of  these  orders,  he  says: 
"  That  order  in  my  favor  was  taken  by  me  in  full  satisfaction  of  my  claim  on 
Mr.  Nye ;  1  understood  from,  Mr.  Mattingly  that  he  received  the  order  from 
Mr.  Nye  in  satisfaction,  of  his  claim"  The  complainant  in  his  testimony  ad- 
mits that  he  advanced  but  $100  for  the  order  for  §200,  but  says,  the  balance 
was  "  in  consideration  of  advantages,  benefits  and  favors  I  had  done  htm.17 
This  order  was  taken  like  the  other,  with  the  understanding  that  there  was  to 
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be  no  personal  liability  on  the  part  of  the  drawer.    The  creditor  was  to  look 
alone  to  the  fund  upon  which  it  was  drawn  for  payment. 

These  conclusions  receive  strong  support  from  the  fact  that  on  the  5th  of 
January,  1857,  the  complainant  addressed  a  letter  to  S.  W.  McKnew,  in  which 
he  stated  that  he  had  settled  with  Nye,  and,  in  effect,  that  Nye  owed  him 
nothing.  He  complains  that  this  letter  was  obtained  from  him  by  unfair 
means.    The  testimony  of  McKnew  shows  that  in  this  he  is  mistaken. 

In  regard  to  the  assignment  of  $2,450  of  the  Bargy  and  Stewart  claim,  upon 
which  the  judgment  was  recovered,  Nye  testifies  that  the  only  consideration 
for  it,  in  addition  to  the  pre-existing  orders  of  $1,450  and  $200,  was  a  further 
advance  by  the  complainant  of  $200  —  $100  in  money  and  the  same  amount 
in  groceries. 

The  complainant  says:  "We  had  in  1860  such  a  settlement  as  we  always 
had.  He  obtained  further  advances  —  one  of  $400,  one  of  $200,  and  some 
smaller  amounts  at  different  times  which  I  do  not  recollect."  Even  this  would 
leave  a  large  margin  of  difference  between  the  amount  assigned  and  the 
amount  of  the  consideration.  There  are  several  features  in  the  complainant's 
testimony  which  impress  us  unfavorably,  but  it  is  not  necessary  to  dwell  upon 
them.  Nor  is  it  material  to  consider  the  facts  relating  to  the  last  assignment. 
We  are  entirely  satisfied  that  the  orders  of  November  2, 1853,  were  taken  by 
the  complainant  upon  the  terms  stated  by  Nye  and  White.  There  was,  there- 
fore, no  indebtedness  by  Nye  to  the  complainant  when  the  trust  deed  was 
executed  to  Harkness,  nor  subsequently,  until  the  assignment  of  July  21, 
1860,  was  given,  if  there  were  before  the  rendition  of  the  judgment.  This  is 
decisive  of  the  case  before  us.  Harkness  and  Mrs.  Nye  were  neither  parties 
nor  privies  to  the  judgment.  Their  rights,  legal  and  equitable,  were  vested 
and  fixed  by  the  deed.  Neither  Nye  nor  the  complainant  could  do  anything 
subsequently  to  impair  them.  The  settlement  of  1860  between  those  parties, 
and  the  judgment  recovered  upon  the  instrument  then  given,  could  have  no 
retroactive  effect,  so  far  as  the  rights  of  trustee  and  cestui  que  trust  were  con- 
cerned. The  court  below,  we  think,  properly  dismissed  the  bill,  and  the  decree 
is  affirmed. 

WRIGHT  v.  STANARD. 
(Circuit  Court  for  Virginia:  2  Marshall,  811-817.    1828.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  cause  comes  on  upon  a  special  verdict,  found  in 
an  ejectment  brought  to  obtain  possession  of  a  lot  in  the  city  of  Richmond, 
which  was  taken  by  virtue  of  a  writ  of  elegit  issued  on  a  judgment  of  this 
court.  The  ejectment  being  the  prescribed  mode  for  obtaining  actual  posses- 
sion in  such  a  case,  the  question  is,  was  this  lot  subject  to  the  writ  when  it  was 
executed? 

The  judgment  was  rendered  in  favor  of  the  plaintiffs,  against  John  King, 
on  the  18th  day  of  December,  in  the  year  1824.  The  writ  of  elegit  issued  on 
the  14th  of  November,  1825.  The  special  verdict  finds,  that  John  King  was 
seized  in  fee  of  the  lot  on  which  the  inquisition  was  taken,  on  the  30th  of 
September,  1819,  on  which  day  he  conveyed  a  part  of  the  premises  to  John 
Gibson  and  John  M'Crea,  in  trust  for  the  security  of  a  debt  in  the  deed  men- 
tioned. On  the  9th  of  October,  he  conveyed  the  residue  of  the  premises  to  the 
same  trustees  also,  for  the  benefit  of  a  creditor  in  that  deed  mentioned. 

The  debt  secured  by  the  deed  of  September,  1819,  was  payable  by  instal- 
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ments,  the  last  of  which  fell  due  on  the  16th  day  of  January,  1822,  and  the 
deed  stipulated  that  the  said  King  should  retain  the  possession  and  receive  the 
profits  until  default  should  be  made  in  the  last  payment.  The  debt  secured 
by  the  deed  of  October  was  also  payable  by  instalments,  the  last  of  which  fell 
due  on  the  24th  day  of  January,  1825,  and  the  trustees  were  to  sell,  if  on  that 
day  any  part  of  the  debt  should  remain  unpaid.  The  interest  of  the  said  John 
King,  so  far  as  it  was  a  present  interest,  was  unquestionably  subject  to  an 
elegit  It  remains,  then,  to  inquire  whether  this  interest  has  been  so  trans- 
ferred as  to  be  placed  out  of  the  reach  of  that  writ. 

On  the  22d  of  March,  1820,  John  King  and  Helen  S.  King,  his  wife,  in  pursu- 
ance of  an  agreement  to  make  a  reasonable  provision  of  the  dower  of  the  said 
Helen  S.,  which  is  recited  in  the  deeds,  conveyed  the  dower  right  of  the  said 
Helen  S.  to  certain  real  estate,  which  had  been  previously  conveyed  by  the 
said  John  King,  in  trust  for  certain  creditors  in  the  said  deeds  mentioned. 

On  the  30th  of  March,  1820,  John  King  conveyed  certain  real  property,  in- 
cluding the  premises  in  the  declaration  mentioned,  to  Peter  V.  Daniel  and 
James  Rawlings,  in  trust  for  his  said  wife.  This  deed  professes  to  be  made  in  con- 
sideration of  the  agreement  recited  in  the  deed  of  the  22d  of  the  same  month, 
and  after  its  execution  the  trustees  received  the  rents  of  the  said  tenement  for 
the  benefit  of  the  said  Helen  S.  The  jury  find  that  at  the  date  of  this  deed 
John  King  was  greatly  embarrassed  in  his  circumstances,  and  had  conveyed  a 
great  part  of  his  property  in  trust  for  his  creditors.  They  also  find  that  the 
dower  right  conveyed  in  the  deed  of  the  22d  of  March  was  worth  $1,016.67, 
and  that  the  dower  right  of  the  said  Helen  S.  in  other  property  conveyed  by 
her  husband,  but  not  by  herself,  was  worth  $1,777;  and  that  the  property  con- 
veyed by  the  deed  of  the  30th  of  March,  in  satisfaction  of  dower  released 
by  the  deed  of  the  22d  of  March,  was  worth  $3,040. 

The  defendant  claims  under  a  sale  made  in  pursuance  of  an  interlocutory 
decree  of  the  court  of  chancery  for  the  state,  which  was  pronounced  on  the 
26th  day  of  March,  1825,  in  a  suit  brought  by  Mollin,  Rankin  &  Gallop,  cred- 
itors of  the  said  King,  to  set  aside  the  deed  of  the  30th  of  March,  1820,  as  be- 
ing fraudulent  as  to  creditors. 

The  plaintiffs  were  not  parties  to  this  suit,  and  consequently  are  not  bound 
by  the  decree.  They  have  therefore  a  right  to  re-examine  the  validity  of  the 
deed,  which  was  the  subject  of  that  decree.  Having  obtained  their  judgment 
before  the  decree  was  pronounced,  and  having  issued  their  writ  of  elegit  while 
that  judgment  was  in  force,  the  decree,  however  correct  in  its  principles,  must 
leave  the  property  subject  to  the  lien,  if  any,  which  was  created  by  the  judg- 
ment. 

§  864.  Mere  inadequacy  of  price  for  property  conveyed  by  a  husband  in  trust 
for  the  benefit  of  his  wife,  in  consideration  of  the  relinquishment  of  dower  in 
other  property,  not  conclusive  evidence  of  fraud. 

If  the  deed  of  the  30th  of  March,  1820,  was  absolutely  void,  then  the  inter- 
est which  the  deed  of  the  22d  of  the  same  month  left  in  John  King  was  liable 
to  his  creditors,  and  was  bound  by  the  plaintiffs'  judgment.  If  that  deed  was 
valid,  no  interest  remained  in  John  King  other  than  an  equity  of  redemption. 
The  dower  relinquished  by  Mrs.  King  constituted,  certainly,  a  valid  consider- 
ation for  a  deed  which  should  settle  on  her  a  fair  equivalent  for  that  right. 
But  the  dower  which  she  relinquished  was  worth  but  little  more  than  one- 
third  of  the  property  conveyed  to  her  as  that  equivalent.  A  court  of  chan- 
cery may  very  properly,  and  does,  consider  such  a  deed  as  being  held  in  trust 
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for  the  wife  to  the  value  of  the  dower  she  has  released,  and  for  the  creditors 
as  to  the  residue.  But  how  is  such  a  deed  treated  in  a  court  of  common  law? 
At  law,  the  deed  cannot  be  sustained  in  part  only,  but  must  be  entirely  good 
or  entirely  void. 

The  statute  of  frauds  avoids  all  covinous  conveyances  made  with  the  intent 
to 'delay,  hinder,  or  defraud  creditors,  but  does  not  extend  to  conveyances 
which  are  made  on  good  consideration  and  in  good  faith.  It  has  been  already 
said  that  the  dower  released  by  Mrs.  King,  under  an  agreement  to  make  an  ad- 
equate settlement  on  her,  was  a  good  consideration  in  the  sense  in  which  those 
words  are  used  in  the  act,  and  I  can  find  no  case  in  which  a  court  of  law  has 
ever  held  a  deed  of  settlement  on  a  wife  to  be  absolutely  void  because  the  es- 
tate conveyed  was  worth  more  than  the  price  for  which  it  was  conveyed. 
Mere  inadequacy  of  price  may  be  so  great  as  to  be  evidence  of  fraud,  to  be 
submitted  to  a  jury,  but  has  never  been  determined  to  be,  in  itself,  a  fraud  for 
which  a  court  will  pronounce  a  deed  to  be  absolutely  void.  In  this  case  the 
jury  have  not  found  fraud.  There  is  no  secret  trust  for  the  benefit  of  the  hus- 
band. On  the  contrary,  the  trustees  were  put  in  possession  of  the  property 
and  received  the  profits  for  the  separate  use  of  the  wife. 

The  plaintiffs  contend  that  though  the  jury  have  not  found  fraud,  they  have 
found  facts  which  amount  to  fraud,  and  have  submitted  the  question  to  the 
court  whether  upon  those  facts  the  law  be  for  the  plaintiffs.  Without  affirm- 
ing or  denying  that  a  verdict  may  present  a  case  to  the  court  which,  though  it 
does  not  contain  a  specific  finding  that  the  deed  is  covinous  or  fraudulent,  or 
made  to  deceive  or  delay  creditors,  may  contain  such  equivalent  matter  as 
will,  in  point  of  law,  show  the  deed  to  be  void,  I  will  hazard  the  opinion  that 
mere  evidence  of  fraud,  circumstances  which  may  or  may  not  accompany  covin, 
do  not  constitute  such  a  case.  The  court  will  consider  those  circumstances  on 
which  the  plaintiffs  rely  as  amounting  in  themselves  to  a  fraud. 

1.  The  first  is  the  difference  between  the  value  of  the  dower  which  has 
been  relinquished,  and  the  property  which  has  been  settled  in  compensation  for 
that  dower.  The  court  has  already  said  that  this  difference,  if  the  convey- 
ance be  made  with  a  real  intent  to  pass  the  property,  does  not  of  itself  vitiate 
the  deed  in  a  court  of  law.  If  the  value  of  the  dower  had  been  a  few  dollars 
or  cents  less  than  the  value  of  the  property  conveyed  in  satisfaction  of  it,  no 
person  would  suppose  the  deed  to  be  a  nullity  on  that  account.  And  if  a  small 
difference  of  value  would  not  avoid  it,  what  is  the  difference  that  will?  Where 
does  the  law  stop£  The  difference  may  be  so  great  as  to  satisfy  the  con- 
science of  the  jury  that  the  conveyance  is  intended  to  cover  the  property  from 
the  just  claims  of  creditors ;  but  as  a  mere  question  of  law,  I  can  find  nothing 
in  the  books  which  will  justify  a  court  in  saying  that  a  deed,  otherwise  unex- 
ceptionable, is  void  because  the  consideration  is  of  less  value  than  the  prop- 
erty conveyed. 

2.  The  other  circumstance  on  which  the  plaintiffs  rely  is  that  the  deed  of 
the  30th  of  March  conveys  all  the  property  of  John  King,  which  property  still 
remained  in  his  possession.  The  verdict  finds  the  deed,  but  does  not  find  that 
it  comprehended  all  his  property.  On  this  subject  the  jury  say :  "  We  find 
that  at  the  date  of  the  deed  last  mentioned  the  said  King  was  greatly  embar- 
rassed in  his  circumstances,  and  the  greater  part  of  his  property  was  conveyed 
by  deeds  of  trust  to  secure  the  debts  in  .those  deeds  specified."  This  finding 
certainly  does  not  show  that  the  whole  of  his  property  was  comprehended  in 
the  deed  of  the  30th  of  March.  1820.    The  jury  find  a  subsequent  deed  dated 
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on  the  24th  of  May,  in  the  same  year,  which  purports  to  convey  other  property 
to  trustees  for  his  creditors.  The  deed  of  the  30th  of  March  qertainly  stipu- 
lates for  the  surplus  money  arising  from  his  property  which  was  conveyed  in 
trust,  but  only  the  greater  part  of  his  property  was  so  conveyed. 

Neither  does  the  verdict  show  that  King  retained  possession  of  the  prop- 
erty. The  deed  itself  does  not  stipulate  for  his  retaining  possession,  and  it 
authorizes  the  trustees  to  receive  the  rents  for  the  separate  use  of  his  wife. 
It  authorizes  her  residence  in  any  tenement  which  she  might  elect,  which  was 
not  rented  out,  but  this  is  not  a  stipulation  for  the  possession  even  of  that  ten- 
ement, much  less  of  the  whole  property  by  the  husband.  The  verdict  does 
not  show  that  this  privilege  was  ever  exercised  or  could  have  been  exercised. 
It  appears  to  me  that  the  deed  of  the  30th  of  March,  1820,  tvas  valid  at  law, 
and  conveyed  the  interest  which  was  left  in  the  said  John  King,  by  the  deed 
of  the  30th  of  September,  1819. 

It  remains  to  inquire  how  far  the  proceedings  in  chancery  can  affect  this 
cause.  The  court  of  chancery  sustained  the  deed  to  the  extent  of  the  consid- 
eration which  moved  from  Mrs.  King,  but  no  farther,  and  directed  the  prop- 
erty to  be  sold  and  the  residue  of  the  money  to  be  paid  to  the  creditor,  at 
whose  suit  the  sale  was  decreed.  The  plaintiffs  in  this  cause  were  not  parties 
to  that  suit,  and  were  consequently  not  bound  by  the  decree ;  but  if  they  would 
avail  themselves  of  it  they  must  admit  its  validity.  They  cannot  take  a  part 
and  reject  a  part  of  it. 

The  decree  ascertains  the  value  of  the  dower-right  of  Mrs.  King,  and  limits 
her  claim  under  the  deed  to  that  value,  which  amount  was  received  before 
the  service  of  the  elegit  The  sale  under  the  decree  was  made  while  the  mar- 
shal of  this  court  was  taking  the  inquisition  for  the  extent  of  the  lot,  and  the 
chancellor  has  directed  a  conveyance  to  be  made  to  the  purchaser. 

The  counsel  for  the  plaintiffs  has  taken  several  exceptions  to  the  proceed- 
ings in  chancery,  which  would  be  considered,  if  the  verdict  showed  a  title  at 
law  in  the  plaintiffs,  independent  of  the  decree  of  the  court  of  chancery. 
But  the  verdict,  I  think,  does  not  show  such  a  title,  and  I  do  not  think  that 
this  is  a  case  in  which  the  decree  can  be  taken  in  part,  and  rejected  in  part 
I  am  therefore  of  opinion  that  the  law  on  this  special  verdict  is  for  the 
defendant. 

SEXTON  v.  WHEATON. 
(8  Wheaton,  229-258.    1823.)  « 

Appeal  from  the  Circuit  Court  for  the  District  of  Columbia. 

Bill  by  Sexton  to  subject  a  house  and  lot  in  the  city  of  Washington,  the 
legal  title  to  which  was  in  the  defendant,  Sally  Wheaton,  to  the  payment  of 
a  debt  for  which  the  plaintiff  had  obtained  a  judgment  against  the  husband, 
Joseph  Wheaton.    The  facts  are  stated  in  the  opinion. 

Opinion  by  Marshall,  C.  J. 

The  allegation  that  the  house  in  question  was  purchased  with  a  view  to  en- 
gaging in  mercantile  speculations,  and  conveyed  to  the  wife  for  the  purpose 
of  protecting  it  from  the  debts  which  might  be  contracted  in  trade,  being 
positively  denied,  and  neither  proved  by  testimony  nor  circuihstances,  may  be 
put  out  of  the  case.  The  allegation  that  the  defendant,  Sally,  aided  in  prac- 
ticing a  fraud  on  the  plaintiff,  or  in  creating  or  giving  countenance  to  the 
opinion  that  the  defendant,  Joseph,  was  more  wealthy  than  in  truth  he  was, 
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is  also  expressly  denied,  nor  is  there  ^ny  evidence  in  support  of  it,  other  than 
the  admission  in  her  answer  that  she  had  seen  a  letter  written  by  him  to  the 
plaintiff,  in  the  autumn  of  1809,  in  which  he  gave,  she  thought,  too  flattering 
a  picture  of  his  circumstances.  This  admission  is,  however,  to  be  taken  with  the 
accompanying  explanation,  in  which  she  says  that  she  had  dissuaded  him,  she 
had  hoped  successfully,  from  sending  the  letter  in  its  then  form.  This  fact 
does  not,  we  think,  fix  upon  the  wife  such  a  fraud  as  Ought  to  impair  her 
rights,  whatever  they  may  be. 

The  plaintiff  could  not  know  that  this  letter  was  seen  by  the  wife  or  in  any 
manner  sanctioned  by  or  known  to  her.  He  had,  therefore,  no  right  to  sup- 
pose that  there  was  any  waiver  of  her  interest,  whatever  it  niight  be,  nor  had 
he  a  right  to  assume  anything  against  her  or  her  claims  in  consequence  of  his 
receiving  this  letter.  The  case  is  very  different  from  one  in  which  the  wife 
herself  makes  a  misrepresentation  or  hears  and  countenances  the  misrepre- 
sentation of  her  husband.  The  person  who  acts  under  such  a  misrepresenta- 
tion acts  under  his  confidence  in  the  good  faith  of  the  wife  herself.  He  has  a 
right  to  consider  that  faith  as  pledged,  and  if  he  is  deceived  he  may  complain 
that  she  has  herself  deceived  him.  But  in  this  case  the  plaintiff  acted  solely 
on  his  confidence  in  the  husband.  If  he  was  deceived,  the  wife  was  not  acces- 
sory to  the  deception.  She  contributed  nothing  towards  it.  When  she  saw 
and  disapproved  the  letter  written  by  her  husband,  what  more  could  be  re- 
quired from  her  than  to  dissuade  him  from  sending  it  in  that  form?  Believ- 
ing, as  we  are  bound  to  suppose  she  did,  that  the  letter  would  be  altered,  what 
was  it  incumbent  on  her  to  do?  All  know  and  feel,  the  plaintiff  as  well  as 
others,  the  sacredness  of  the  connection  between  husband  and  wife.  All  know 
that  the  sweetness  of  social  intercourse,  the  harmony  of  society,  the  happiness 
of  families,  depend  on  that  mutual  partiality  which  they  feel,  or  that  delicate 
forbearance  which  they  manifest,  towards  each  other.  Will  any  man  say  that 
Mrs.  Wheaton,  seeing  this  letter,  remonstrating  against  it,  and  believing  that 
it  would  be  altered  before  sending  it,  ought  to  have  written  to  this  stranger  in 
New  York  to  inform  him  that  her  husband  had  misrepresented  his  circum- 
stances, and  that  credit  ought  not  to  be  given  to  his  letters?  No  man  will  say 
so.  Confiding,  as  it  is  natural  and  amiable  in  her  to  confide,  in  his  integrity, 
and  believing  that  he  had  imposed  on  himself  and  meant  no  imposition  on 
another,  it  was  natural  for  her  to  suppose  that  his  conduct  would  be  influ- 
enced by  her  representations  and  that  his  letter  would  be  so  modified  as  to 
give  a  less  sanguine  description  of  his  circumstances.  We  cannot  condemn 
her  conduct. 

§  865.  Married  women  liable  for  deception. 

A  wife  who  is  herself  the  instrument  of  deception,  or  who  contributes  to 
its  success  by  countenancing  it,  may,  with  justice,  be  charged  with  the  conse- 
quences of  her  conduct.  But  this  is  not  such  a  case,  and  we  consider  the 
rights  of  Mrs.  Wheaton  as  unimpaired  by  anything  she  is  shown  to  have  done. 
Had  the  plaintiff  heard  this  whole  conversation,  as  stated  in  the  answer;  had 
he  heard  her  express  her  disapprobation  of  the  statements  made  in  the  letter 
and  dissuade  her  husband  from  sending  it  without  changing  its  language;  had 
he  seen  them  separate,  with  a  belief  on  her  part  that  the  proper  alterations 
would  be  made  in  it,  he  would  have  felt  the  injustice  of  charging  her  with 
participating  in  a  fraud.  That  act  cannot  be  criminal  in  a  wife  because  it  was 
not  communicated  which  if  communicated  would  be  innocent.    Admitting  the 
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representations  of  this  letter  to  be  untrue,  they  cannot  be  charged  on  the  wife, 
since  she  disapproved  of  them  and  believed  that  it  would  not  be  sent  in  its 
exceptionable  form. 

So  much  is  a  wife  supposed  to  be  under  the  control  of  her  husband,  that 
the  law  in  this  district  will  not  permit  her  estate  to  pass  by  a  conveyance  exe- 
cuted by  herself,  until  she  has  been  examined  apart  from  her  husband  by  per- 
sons in  whom  the  law  confides  and  has  declared  to  them  that  she  has  executed 
the  deed  freoly  and  without  constraint.  It  would  be  a  strange  inconsistency 
if  a  court  of  chancery  were  to  decree  that  the  mere  knowledge  of  a  letter 
containing  a  misrepresentation  respecting  her  property  should  produce  a  for- 
feiture of  it,  although  she  had  not  concurred  in  its  statements,  had  dissuaded 
her  husband  from  sending  it  and  believed  he  had  not  sent  it.  Without  dis- 
cussing the  conduct  of  Mr.  Wheaton  in  this  transaction,  it  is  sufficient  to  say 
that  it  cannot  affect  the  estate  previously  vested  in  his  wife.  The  cause, 
therefore,  must  depend  on  the  fairness  and  legality  of  the  conveyance  to  her. 

§  8B6.  A  voluntary  settlement  made  on  his  wife  by  a  man  not  indebted  at  the 
time  is  good  against  subsequent  creditors. 

The  allegation  that  the  purchase  money  was  derived  from  her  private  indi- 
vidual funds  is  supported  by  circumstances  which  may  disclose  fair  motives 
for  the  conveyance,  but  which  are  not  sufficient  to  prove  that  the  considera- 
tion, in  point  of  law,  moved  from  her.  It  must,  therefore,  be  considered  as  a 
voluntary  conveyance,  and  if  sustained  must  be  sustained  on  the  principle 
that  it  was  made  under  circumstances  which  do  not  impeach  its  validity  when 
so  considered. 

The  bill  does  not  charge  Mr.  Wheaton  with  having  been  indebted  in  Janu- 
ary, 1807,  when  this  conveyance  was  made.  The  fact  that  he  was  indebted 
cannot  be  assumed.  Indeed,  there  is  no  ground  in  the  record  for  assuming  it 
The  answers  aver  that  he  was  not  indebted  and  they  are  not  contradicted  by 
any  testimony  in  the  cause.  His  inability  to  pay  his  debts  in  1811  or  1812  is 
no  proof  of  his  having  been  in  the  same  situation  in  January,  1807.  The 
debts  with  which  he  was  then  overwhelmed  were  contracted  after  that  date. 
This  conveyance,  therefore,  must  be  considered  as  a  voluntary  settlement 
made  on  his  wife  by  a  man  who  was  not  indebted  at  the  time.  Can  it  be  sus- 
tained against  subsequent  creditors? 

It  would  seem  to  be  a  consequence  of  that  absolute  power  which  a  man  pos- 
sesses over  his  own  property,  that  he  may  make  any  disposition  of  it  which  does 
not  interfere  with  the  existing  rights  of  others,  and  such  disposition,  if  it  be 
fair  and  real,  will  be  valid.  The  limitations  on  this  power  are  those  only 
which  are  prescribed  by  law. 

The  law  which  is  considered  by  the  plaintiff's  counsel  as  limiting  this  power 
in  the  case  at  bar,  is  the  statute  of  13th  Elizabeth,  chapter  5,  against  fraudulent 
conveyances,  which  is  understood  to  be  in  force  in  the  county  of  Washington. 
That  statute  enacts,  that  "  for  the  avoiding  and  abolishing  of  feigned,  covin- 
ous and  fraudulent  feoffments"  etc.,  "which  feoffments,"  etc.,  "are  devised 
and  contrived  of  malice,  fraud,  covin,  collusion  or  guile,  to  the  end,  purpose 
and  intent,  to  delay,  hinder  or  defraud  creditors,  and  others,  of  their  just  and 
lawful  actions,"  etc.,  "  not  only  to  the  let  or  hindrance  of  the  due  course  and 
execution  of  law  and  justice,  but  also  to  the  overthrow  of  all  plain  dealing, 
bargaining  and  chevisance  between  man  and  man.  Be  it,  therefore,  declared," 
etc.,  "  that  all  and  every  feoffment,"  etc.,  "  made  to,  or  for,  any  intent  or  pur- 
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pose  before  declared  and  expressed,  shall  be  from  henceforth  deemed  and 
taken  (only  as  against  that  person,"  etc.,  "whose  actions,"  etc.,  "shall  or 
might  be  in  anywise  disturbed,"  etc.)  "to  be  clearly  and  utterly  void." 

§  867.  Construction  of  statute  of  13th  Elizabeth,  chapter  5.  Authorities  re- 
viewed.   Distinction  as  to  previous  and  subsequent  creditors. 

In  construing  this  statute,  the  courts  have  considered  every  conveyance  not 
made  on  consideration  deemed  valuable  in  law,  as  void  against  previous  cred- 
itors. With  respect  to  subsequent  creditors,  the  application  of  this  statute 
appears  to  have  admitted  of  some  doubt.  In  the  case  of  Shaw  v.  Standish,  2 
Vera.',  326,  which  was  decided  in  1695,  it  is  said  by  counsel  in  argument, 
"that  there  was  a  difference  between  purchasers  and  creditors,  for  the  statute 
of  13th  Elizabeth  makes  not  every  voluntary  conveyance,  but  only  fraudulent 
conveyances,  void  as  against  creditors;  so  that  as  to  creditors,  it  is  not  suffi- 
cient to  say  the  conveyance  was  voluntary,  but  must  show  they  were  creditors 
at  the  time  of  the  conveyance  made,  or,  by  some  other  circumstances,  make  it 
appear  that  the  conveyance  was  made  with  intent  to  deceive  or  defraud  a 
creditor." 

Although  this  extinction  was  taken  in  the  case  of  a  subsequent  purchaser, 
and  was,  therefore,  not  essential  in  the  cause  which  was  before  the  court,  and 
is  advanced  only  by  counsel  in  argument,  yet  it  shows  that  the  opinion  that  a 
voluntary  conveyance  was  not  absolutely  void  as  to  subsequent  creditors,  pre- 
vailed extensively.  In  the  case  of  Taylor  v.  Jones,  2  Atk.,  600,  a  bill  was 
brought  by  creditors  to  be  paid  their  debts  out  of  stock  vested  by  the  husband, 
in  trustees,  for  the  benefit  of  himself  for  life,  of  his  wife  for  life,  and  after- 
wards, for  the  benefit  of  children.  Lord  Hardwicke  decreed  the  deed  of  trust 
to  be  void  against  subsequent  as  well  as  preceding  creditors. 

There  are  circumstances  in  this  case  which  appear  to  have  influenced  the 
chancellor,  and  to  diminish  its  bearings  on  the  naked  question  of  a  voluntary 
deed  being  absolutely  void,  merely  because  it  is  voluntary.  Lord  Hardwicke 
said, "  now,  in  the  present  case,  here  is  a  trust  left  to  the  husband  in  the  first  place 
under  this  deed;  and  his  continuing  in  possession  is  fraudulent  as  to  the  cred- 
itors, the  plaintiffs."  His  lordship, afterwards,  says:  "and  it  is  very  probable 
that  the  creditors,  after  the  settlement,  trusted  Edward  Jones,  the  debtor, 
upon  the  supposition  that  he  was  the  owner  of  this  stock,  upon  seeing  him  in 
possession." 

This  case,  undoubtedly,  if  standing  alone,  would  go  far  in  showing  the  opin- 
ion of  Lord  Hardwicke  to  have  been  that  a  voluntary  conveyance  would  be 
void  against  subsequent  as  well  as  preceding  creditors;  but  the  circumstances 
that  the  settler  was  indebted  at  the  time,  and  remained  in  possession  of  the 
property  as  its  apparent  owner,  were  certainly  material;  and,  although  they 
do  not  appear  to  have  decided  the  cause,  leave  some  doubt  how  far  this  opin- 
ion should  apply  to  cases  not  attended  by  those  circumstances.  This  doubt  is 
strengthened  by  observing  Lord  Hardwicke's  language  in  the  case  of  Russell 
v.  Hammond,  1  Atk.,  13.  His  lordship  said :  "  Though  he  had  hardly  known  one 
case,  where  the  person  conveying  was  indebted  at  the  time  of  the  conveyance, 
that  the  conveyance  had  not  been  fraudulent,  yet  that,  to  be  sure,  there  were 
cases  of  voluntary  settlements  that  were  not  fraudulent,  and  those  were  where 
the  persons  making  them  were  not  indebted  at  the  time,  in  which  case  subse- 
quent debts  would  not  shake  such  settlements."  It  would  seem  from  the 
opinion  expressed  in  this  case,  that  Taylor  v.  Jones,  2  Atk.,  600,  must  have 
been  decided  on  its  circumstances. 
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The  cases  of  Stileman  v.  Ashdown,  and  of  Fitzer  v.  Fitzer  and  Stephens,  re- 
ported in  2  Atk.,  477  and  511,  have  b,een  much  relied  on  by  the  appellant;  but 
neither  is  thought  to  establish  the  principle  for  which  he  contends.  In  Stile- 
man v.  Ashdown,  the  father  had  purchased  an  estate,  which  was  conveyed 
jointly  to  himself  and  his  son,  and  of  which  he  remained  in  possession.  After 
the  death  of  the  father,  the  son  entered  on  the  estate,  and  the  bill  was  brought 
to  subject  it  to  the  payment  of  a  judgment  against  the  father,  in  his  life-time. 
The  chancellor  directed  the  estate  to  be  sold,  and  one  moiety  to  be  paid  to  the 
creditor,  and  the  residue  to  the  son. 

In  giving  his  opinion,  the  chancellor  put  the  case  expressly  on  the  ground 
that  this,  from  its  circumstances,  was  not  to  be  considered  as  an  advancement 
to  the  son.  He  says,  too :  "  A  father,  here,  was  in  possession  of  the  whole 
estate,  and  must  necessarily  appear  to  be  the  visible  owner  of  it;  and  the  cred- 
itor, too,  would  have  had  a  right,  by  virtue  of  an  elegit,  to  have  laid  hold  of  a 
moiety,  so  that  it  differs  extremely  from  all  the  other  cases."  In  the  same 
case  the  chancellor  lays  down  the  rule  which  he  supposed  to  govern  in  the  case 
of  voluntary  settlements.  "  It  is  not  necessary,"  he  says,  "  that  a  man  should 
be  actually  indebted  at  the  time  of  a  voluntary  settlement#to  make  it  fraudu- 
lent; for,  if  a  man  does  it  with  a  view  to  his  being  indebted  at  a  future  time, 
it  is  equally  fraudulent  and  ought  to  be  set  aside." 

The  real  principle,  then,  of  this  case  is,  that  a  voluntary  conveyance  to  a 
wife  or  child,  made  by  a  person  not  indebted  at  the  time,  is  valid,  unless  it 
were  made  with  a  view  to  being  indebted  at  a  future  time.  In  the  case  of 
Fitzer  v.  Fitzer  and  Stephens,  the  deed  was  set  aside  because  it  was  made  for 
the  benefit  of  the  husband,  and  the  principal  point  discussed  was  the  consider- 
ation. The  lord  chancellor  said:  "It  is  certain  that  every  conveyance  of  the 
husband  that  is  voluntary  and  for  his  own  benefit  is  fraudulent  against  cred- 
itors." After  stating  the  operation  of  the  deed,  he  added:  uThen  consider  it 
as  an  assignment  which  the  husband  himself  may  make  use  of  to  fence  against 
creditors,  and  consequently  it  is  fraudulent."  This  case,  then,  does  not  decide 
that  a  conveyance  to  a  wife  or  child  is  fraudulent  against  subsequent  creditors 
because  it  is  voluntary,  but  because  it  is  made  for  the  benefit  of  the  settler,  or 
with  a  view  to  the  contracting  of  future  debts. 

The  case  of  Peacock  v.  Monk,  in  1  Vesey,  127,  turned  on  two  points.  The 
first  was  that  there  was  a  proviso  to  the  deed  which  amounted  to  a  power  of 
revocation,  which  the  chancellor  said  had  always  been  considered  as  a  mark  of 
fraud;  and  second,  that,  being  executed  on  the  same  day  with  his  will,  it  was 
to  be  considered  as  a  testamentary  act. 

In  the  case  of  Walker  v.  Burrows,  1  Atk.,  93,  Lord  Hardwicke,  adverting  to 
the  statute  13  Elizabeth,  said  that  it  was  necessary  to  prove  that  the  person 
conveying  was  indebted  at  the  time  of  making  the  settlement  or  immediately 
afterwards  in  order  to  avoid  the  deed. 

Lord  Hardwicke  maintained  the  same  opinion  in  the  case  of  Townshend  v. 
"Windham,  reported  in  2  Vesey,  1.  In  that  case  he  said:  "If  there  is  a  volun- 
tary conveyance  of  real  estate  or  chattel  interest,  by  one  not  indebted  at  the 
time,  though  he  afterwards  become  indebted,  if  that  voluntary  conveyance  was 
for  a  child,  and  no  particular  evidence  or  badge  of  fraud  to  deceive  or  defraud 
subsequent  creditors,  that  will  be  good;  but  if  any  mark  of  fraud,  collusion,  or 
intent  to  deceive  subsequent  creditors  appears,  that  will  make  it  void;  other- 
wise not,  but  it  will  stand  though  afterwards  he  becomes  indebted."  A  review 
of  all  the  decisions  of  Lord  Hardwicke  will  show  his  opinion  to  have  been  that 
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a  voluntary  conveyance  to  a  child  by  a  man  not  indebted  at  the  time,  if  a  real 
and  bona  fide  conveyance,  not  made  with  a  fraudulent  intent,  is  good  against 
subsequent  creditors. 

The  decisions  made  since  the  time  of  Lord  Hardwicke  maintain  the  same 
principle.  In  Stephens  v.  Olive,  2  Bro.  Ch.  Kep.,  90,  Edward  Olive,  by  deed, 
dated  the  7th  of  May,  1774,  settled  his  real  estate  on  himself  for  life,  remainder 
to  his  wife  for  life,  with  remainders  over  for  the  benefit  of  his  children.  By 
another  deed  of  the  same  date  he  mortgaged  the  same  estate  to  Philip  Mighil, 
to  secure  the  repayment  of  £500,  with  interest.  On  the  6th  of  March,  1775, 
he  became  indebted  to  George  Stephens.  This  suit  was  brought  by  the  execu- 
tors of  George  Stephens  to  set  aside  the  conveyance  because  it  was  voluntary 
and  fraudulent  as  to  creditors.  The  master  of  the  rolls  held  "  that  a  settle- 
ment after  marriage  in  favor  of  the  wife  and  children,  by  a  person  not 
indebted  at  the  time,  was  good  against  subsequent  creditors;"  "and  that  al- 
though the  settler  was  indebted,  yet  if  the  debt  was  secured  by  mortgage  the 
settlement  was  good." 

In  the  case  of  Lush  v.  Wilkinson,  5  Ves.,  384,  the  husband  conveyed  lease- 
hold estate  in  trust  to  pay,  after  his  decease,  an  annuity  to  his  wife  for  life, 
and  after  her  decease  the  premises  charged  with  the  annuity  for  himself  and 
his  executors.  A  bill  was  brought  by  subsequent  creditors  to  set  aside  this 
conveyance.  The  master  of  the  rolls  sustained  the  conveyance,  and,  after  ex- 
pressing his  doubts  of  the  right  of  the  plaintiff  to  come  into  court  without 
proving  some  antecedent  debt,  said,  "  a  single  debt  will  not  do.  Every  man 
must  be  indebted  for  the  common  bills  for  his  house,  though  he  pays  them 
every  week.  It  must  depend  upon  this,  whether  he  was  in  insolvent  circum- 
stances at  the  time." 

In  the  case  of  Glaister  v.  Hewer,  8  Ves.,  199,  where  the  husband,  who  waa 
a  trader,  purchased  lands,  and  took  a  conveyance  to  himself  and  wife,  and 
afterwards  became  bankrupt  and  died,  a  suit  was  brought  by  the  widow, 
against  the  assignees,  to  establish  her  interest.  Two  questions  arose:  *1. 
Whether  the  estate  passed  to  the  assignees  under  the  statute  of  1  James  L, 
c.  15;  and,  if  not,  2.  Whether  the  conveyance  to  the  wife  was  void  as  to 
creditors. 

The  master  of  the  rolls  decided  both  points  in  favor  of  the  widow.  Observ- 
ing on  the  statute  of  the  13th  of  Elizabeth,  he  said,  that  the  conveyance  would 
be  good,  supposing  it  to  be  perfectly  voluntary;  "for,"  he  added,  "though  it 
is  proved  that  the  husband  was  a  trader  at  the  time  of  the  settlement,  there  is 
no  evidence  that  he  was  indebted  at  that  time;  and  it  is  quite  settled  that,  un- 
der that  statute,  the  party  must  be  indebted  at  the  time."  On  an  appeal  to 
the  lord  chancellor,  this  decree  was  reversed,  because  he  was  of  opinion  that 
the  conveyance  was  within  the  statute  of  James,  though  not  within  that  of 
Elizabeth. 

In  the  case  of  Battersbee  v.  Farrington  and  others,  1  Swanst.,  106,  where  a 
bill  was  brought  to  establish  a  voluntary  settlement  in  favor  of  a  wife  and 
children,  the  master  of  the  rolls  said :  "  No  doubt  can  be  entertained  on  this 
case  if  the  settler  was  not  indebted  at  the  date  of  the  deed.  A  voluntary  con- 
veyance by  a  person  not  indebted  is  clearly  good  against  future  creditors.  That 
constitutes  the  distinction  between  the  two  statutes.  Fraud  vitiates  the  trans- 
action; but  a  settlement  not  fraudulent,  by  a  party  not  indebted,  is  valid, 
though  voluntary." 
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§  868.  A  settlement  in  favor  of  wife  and  children  is  not  to  le  impeached  by 
subsequent  creditors  because  it  is  voluntary. 

From  these  cases  it  appears  that  the  construction  of  this  statute,  is  com- 
pletely settled  in  England.  We  believe  that  the  same  construction  has  been 
maintained  in  the  United  States.  A  voluntary  settlement  in  favor  of  a  wife 
and  children  is  not  to  be  impeached  by  subsequent  creditors,  on  the  ground 
of  its  being  voluntary. 

§  869.  T/ie  voluntary  conveyance  of  the  bulk  of  one's  property  not  necessarily 
fraudulent  as  to  subsequent  creditors. 

We  are  to  inquire,  then,  whether  there  are  any  badges  of  fraud  attending 
this  transaction  which  vitiate  it.  What  are  those  badges?  The  appellant  con- 
tends that  the  house  and  lot  contained  in  this  deed  constituted  the  bulk  of 
Joseph  Wheaton's  estate,  and  that  the  conveyance  ought,  on  that  account,  to 
be  deemed  fraudulent.  This  fact  is  not  clearly  proved.  We  do  not  know  the 
amount  of  his  estate  in  1807;  but  if  it  were  proved,  it  does  not  follow  that  the 
conveyance  must  be  fraudulent.  If  a  man  entirely  unincumbered  has  a  right 
to  make  a  voluntary  settlement  of  a  part  of  his  estate,  it  is  difficult  to  say 
how  much  of  it  he  may  settle.  In  the  case  of  Stephens  v.  Olive,  the  whole" 
real  estate  appears  to  have  been  settted,  subject  to  a  mortgage  for  a  debt  of 
£500;  yet,  that  settlement  was  sustained.  The  proportional  magnitude  of  the 
estate  conveyed  may  awaken  suspicion,  and  strengthen  other  circumstances; 
but,  taken  alone,  it  cannot  be  considered  as  proof  of  fraud.  A  man  who 
makes  such  a  conveyance  necessarily  impairs  his  credit,  and,  if  openly  done, 
-warns  those  with  whom  he  deals  not  to  trust  him  too  far;  but  this  is  not  fraud. 

§  870.  Failure  of  grantor  soon  after  making  a  voluntary  conveyance. 

Another  circumstance  on  which  the  appellant  relies,  is  the  short  period 
which  intervened  between  the  execution  of  this  conveyance  and  the  failure  of 
Joseph  Wheaton.  We  admit  that  these  two  circumstances  ought  to  be  taken 
into  view  together,  but  do  not  think  that,  as  this  case  stands,  they  establish  a 
fraud. 

There  is  no  allegation  in  the  bill,  nor  is  there  any  reason  to  believe,  that  any 
of  the  debts  which  pressed  upon  Wheaton  at  the  time  of  his  failure  were  con- 
tracted before  he  entered  into  commerce  in  1809,  which  was  more  than  two 
years  after  the  execution  of  the  deed.  It  appears  that,  at  the  date  of  its  exe- 
cution, he  had  no  view  to  trade.  Although  his  failure  was  not  very  remote 
from  the  date  of  the  deed,  yet  the  debts  and -the  deed  can  in  no  manner  be 
connected  with  each  other;  they  are  as  distinct  as  if  they  had  been  a  century 
apart.  In  the  case  of  Stephens  v.  Olive,  the  debt  was  contracted  in  less  than 
twelve  months  after  the  settlement  was  made,  yet  it  could  not  overreach  the 
settlement. 

These  circumstances,  then,  both  occurred  in  the  case  of  Stephens  v.  .Olive, 
and  were  not  considered  as  affecting  the  validity  of  that  deed.  The  reasons 
why  they  should  not  be  considered  in  this  case,  as  indicating  fraud,  are  stronger 
than  in  England.  In  this  district  every  deed  must  be  recorded  in  a  place  pre- 
scribed by  law.  All  titles  to  land  are  placed  upon  the  record.  The  person 
who  trusts  another  on  the  faith  of  his  real  property  knows  where  he  may  ap- 
ply to  ascertain  the  nature  of  the  title  held  by  the  person  to  whom  he  is  about 
to  give  credit.  In  this  case  the  title  never  was  in  Joseph  Wheaton.  His  cred- 
itors, therefore,  never  had  a  right  to  trust  him  on  the  faith  of  this  house  and 
lot. 
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§  871*  The  existence  of  a  disputed  claim  will  not  be  sufficient  to  avoid  a  vol- 
untary settlement. 

A  circumstance  much  relied  on  by  the  appellant  is  the  controversy  which 
appears  to  have  subsisted  about  that  time  between  the  post-office  department 
and  Wheaton.  This  circumstance  may  have  had  some  influence  on  the  trans- 
action ;  but  the  court  is  not  authorized  to  say  that  it  had.  The  claim  of  the 
post-office  department  was  not  a  debt.  On  its  adjustment,  Wheaton  was 
proved  to  be  the  creditor  instead  of  debtor.  It  would  be  going  too  far  to 
say  that  this  conveyance  was  fraudulent  to  avoid  a  claim  made  by  a  person 
who  was,  in  truth,  the  debtor,  where  there  is  nothing  on  which  to  found  the 
suspicion,  but  the  single  fact  that  such  a  claim  was  understood  to  exist. 

The  claim  for  the  improvements  stands  on  the  same  footing  with  that  for 
the  lot.  They  appear  to  have  been  inconsiderable,  and  to  have  been  made 
before  these  debts  were  contracted. 

Decree  affirmed. 

WISWELL  v.  JARVIS. 
(District  Court  for  Maine:  9  Federal  Reporter,  84-91.    1881.) 

Opinion  by  Fox,  J. 

Statement  of  Facts. —  This  bill  was  filed  June  22, 1880,  by  the  assignee  of 
Francis  H.  Jarvis,  against  the  bankrupt  and  his  wife,  to  set  aside  a  convey- 
ance of  a  house  and  lot  in  Oastine,  in  this  district,  made  by  the  bankrupt  to 
his  father-in-law,  Alfred  Hovey,  on  the  15th  day  of  March,  1871,  and  by  him 
conveyed  to  Mrs.  Jarvis  on  the  3d  day  of  April  of  the  same  year.  (Jarvis 
was,  on  his  own  petition,  filed  August  17,  1878,  adjudged  a  bankrupt  by  this 
court.)  Said  conveyances  are  charged  to  have  been  without  consideration, 
and  fraudulent  and  void,  under  the  statutes  of  Elizabeth,  as  to  existing  cred- 
itors, two  of  whom  have  proved  their  debts  in  bankruptcy,  viz. :  C.  J.  Abbott, 
executor  of  estate  of  Jonathan  Perkins,  deceased,  to  the  amount  of  $931 ;  and 
Andrew  J.  Jarvis  to  the  amount  of  $2,147.92.  The  value  of  the  estate  so  con- 
veyed is  alleged  to  have  been  about  $5,000.  It  is  also  charged  that  said  con- 
veyance was  fraudulent  and  void  as  tp  subsequent  creditors,  and  was  made 
with  an  intent  to  defeat  the  provisions  of  the  bankrupt  act. 

Mrs.  Jarvis,  in  her  answer,  denies  all  fraudulent  purpose  and  intent,  and 
alleges  that  the  conveyance  was  made  to  her  through  the  intervention  of  her 
father,  by  her  husband,  in  pursuance  of  oft-repeated  promises  by  him  that  he 
would  settle  the  premises  upon  her  for  her  share  of  the  property  which  she 
had  helped  to  accumulate ;  that  at  the  time  of  the  conveyance  he  was  in  Bos- 
ton, about  to  proceed  to  sea  as  master  mariner,  and  there  executed  the  deed 
for  the  sole  benefit  of  herself  and  her  children,  and  the  same  was,  on  the  19th 
of  July,  1871,  duly  recorded.  In  her  answer  she  alleges  that  her  husband  was, 
at  that  time,  the  owner  of  more  than  $15,000  of  available  property,  exclusive 
of  these  premises,  and  that  he  did  not  then  owe  in  all  more  than  $3,000.  She 
further  states  that  they  were  married  December  20,  1846 ;  that  each  year  she 
received  from  her  father  large  sums  of  money,  for  her  own  separate  use  and 
benefit,  which  she  used  from  year  to  year  for  the  general  support  of  herself 
and  family,  relying  entirely  upon  the  representation  of  her  husband  "that  he 
was  the  owner  of  $10,000  or  $20,000  of  available  property,  over  and  above  all 
his  liabilities;  that  he  was  doing  a  good  paying  business  as  a  ship-master;  and 
that  he  had  made  ample  provisions  so  that  if  he  was  taken  away  or  lost  at  sea 
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his  whole  property  would  vest  in  her  for  th^use  of  herself  and  four  children  ;w 
and  she  believes  "  that  if  the  various  large  sums  of  money  which  were  pre- 
sented to  her  by  her  father  had  been  put  at  interest  they  would  have  amounted 
to  a  sum  about  equal  to,  or  more  than,  the  value  of  said  premises."  She 
further  alleges  "  that  after  this  conveyance  her  husband  offered  to  pay  each 
of  these  creditors,  Perkins  and  Jarvis,  the  full  amount  due  them,  but  they 
each  requested  him  to  retain  the  money,  paying  them  their  interest,  which  he 
did  up  to  1876,"  and  she  believes  "they  had  full  notice  of  the  deed  to  her  of 
the  premises,  and  assented  thereto."  She  alleges  "that  in  January,  1872,  the 
bankrupt  owned  three-fourths  of  brig  Mountain  Eagle,  of  the  value  of  more 
than  $6,000,  and  was  in  command  of  her  at  that  time,  with  all  his  nautical 
instruments  on  board,  of  the  value  of  about  $500;  that  this  brig,  with  the 
property,  was  then  wrecked,  with  only  $1,500  insurance ;  that  he  also  owned 
one-fourth  of  brig  Isabella  Beauman,  which  was  wrecked  in  1873,  and  her  hus- 
band thereby  lost  more  than  $3,000;  that  he  also  invested  $2,150  in  Castine 
Brick  Company,  which  was  run  for  three  or  four  years  without  any  dividends 
or  income,  and  that  in  1877,  the  property  of  the  company,  not  being  in  excess 
of  its  liabilities,  he  surrendered  up  all  his  interest  in  it,  and  thereby  sustained 
a  cash  loss  of  $2,150;  that  in  1873  he  purchased  $4,000  of  Western  Connecti- 
cut Eailroad  bonds  at  ninety  cents  on  the  dollar,  which  subsequently  fell 
greatly  in  value,  and  were  sold  by  him  in  1877  and  1878  at  fifteen  to  twenty 
cents  on  a  dollar,  thereby  losing  about  $3,000,  making  in  all  a  loss  of  about 
$15,000,  all  subsequent  to  the  date  and  record  of  said  conveyance." 

The  answer  of  Francis  H.  Jarvis  is  not  so  full  and  detailed  as  that  of  his 
wife.  It  denies  all  fraudulent  purpose  and  intent  in  making  the  deed ;  denies 
that  he  was  then  insolvent;  and  alleges  "that  he  was  then  worth  and  pos- 
sessed of  more  than  $12,000,  over  and  above  all  liabilities,  not  including  this 
homestead  estate  now  in  question ;  that  his  wife  received  from  her  father, 
from  year  to  year,  large  sums  of  money  for  her  own  use,  which  she  used  for 
the  support  of  the  family  upon  the  belief  that  he  would  see  that  she  was  fully 
protected  for  the  future  by  a  transfer  of  the  premises  in  question;  and  he  be- 
lieves that  if  all  these  sums  had  been  put  at  interest  they  would  have  exceeded 
the  value  of  the  premises."  He  admits  his  indebtedness  to  the  two  creditors, 
as  set  forth  in  the  bill,  and  that  they  are  still  unpaid,  but  he  alleges  "  that  as 
late  as  1875  and  1876  he  offered  to  pay  each  of  them  all  their  dues,  but  that 
they  each  informed  him  they  preferred  to  hold  his  notes  and  receive  their 
interest,  which  he  continued  to  pay  them  up  to  1876;  that  he  always  intended 
and  believed  he  was  fully  and  amply  able  to  pay  each  of  said  parties  the  full 
amount  due  to  them  on  demand  until  he  became  unable  to  do  so  on  account  of 
a  loss  of  all  the  property  owned  by  this  respondent  from  1872  to  1877." 

§  8  7  2.  A  conveyance  by  a  husband  to  his  wife,  in  pursuance  of  an  understand- 
ing between  them  that  at  his  death  she  and  her  children  should  have  all  his  estate  y 
is  voluntary  and  void  as  to  existing  creditors. 

In  the  argument  in  defense  it  is  urged  "  that  the  husband  became  indebted 
to  his  wife  for  the  sums  she  from  time  to  time  received  from  her  father,  and 
which  were  applied  by  her  to  the  support  of  herself  and  children,  and  that 
this  indebtedness  constituted  a  good  and  valuable  consideration  for  this  con- 
veyance to  her."  No  such  claim  is  made  by  the  wife  in  her  answer.  She 
says  the  deed  was  made  to  her  "  in  pursuance  of  repeated  promises  of  her  hus- 
band that  he  would  settle  the  premises  upon  her  for  her  share  of  the  property, 
which  she  had  helped  to  accumulate."     This,  in  other  words,  is  nothing  more 
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than  an  assertion  of  a  gift  to  her  of  the  premises,  or  rather  an  agreement  how 
he  would  dispose  of  his  estate ;  but  it  is  not  an  averment  that  she  loaned  him 
the  sums  of  money  she  received  from  her  father,  or  that  she  expended  them 
for  the  common  benefit,  under  a  promise  that  he  would  repay  her  therefor, 
and  that  this  deed  to  her  was  thus  made  in  discharge  of  such  liability  to  her. 
Taking  the  whole  answer,  all  that  can  be  gathered  therefrom  is  that  there  was 
an  understanding  between  her  and  her  husband  that  on  his  death  she  should 
have  all  of  his  estate  for  the  use  of  herself  and  children,  and  that  when 
about  to  proceed  to  sea,  from  Boston,  this  transfer  was  made  in  pursuance  of 
this  agreement.  Such  an  agreement  imposed  no  legal  liability  on  the  hus- 
band, did  not  constitute  him  in  law  the  debtor  of  his  wife,  and  does  not  af- 
ford any  legal  support  to  this  conveyance. 

This  view  is  fully  sustained  by  the  opinion  of  Lowell,  J.,  in  In  re  Blandin, 
1  Low.,  543,  and  of  Hunt,  J.,  in  Humes  v.  Scruggs,  94  TJ.  S.,  22.  The  case, 
therefore,  is  that  of  a  voluntary  conveyance  of  a  valuable  estate  by  a  hus- 
band to  his  wife,  and  the  question  is  whether  it  can  stand  against  an  assignee 
in  bankruptcy,  representing  creditors  to  the  amount  of  $3,000,  whose  debts 
were  contracted  prior  to  such  conveyance.  The  law  upon  this  subject  is  now 
well  settled  in  Maine,  by  the  decision  in  French  v.  Holmes,  67  Me.,  186,  where 
it  was  decided  "  that  a  voluntary  gift  by  husband  to  his  wife,  if  he  be  in- 
debted, is  prima  facie  fraudulent  as  to  creditors."  "  This  may  be  rebutted  by 
the  circumstances  of  the  case  and  by  proofs,  and  whether  the  gift  is  fraudu- 
lent or  not  is  a  question  of  fact,  to  be  determined  by  the  jury." 

In  Kehr  v.  Smith,  20  Wall.,  35  (Dom.  Eel.,  §  589),  the  rule  as  stated  by 
Davis,  J.,  is  "  that  a  voluntary  post-nuptial  settlement  will  be  upheld  if  it  be 
reasonable,  not  disproportionate  to  the  husband's  means,  taking  into  view  his 
debts  and  situation,  and  clear  of  any  intent,  actual  or  constructive,  to  defraud 
creditors."  In  Kent  v.  Riley,  L.  R,  14,  Eq.  Cas.,  190,  the  marginal  note  to 
the  decision  of  the  master  of  the  rolls  is:  "In  the  absence  of  actual  intent 
to  defeat,  delay  or  hinder  creditors  a  voluntary  settlement  made  by  a  settler 
in  embarrassed  circumstances,  but  having  property  not  included  in  the  settle- 
ment, ample  for  payment  of  the  debts  owing  by  him  at  the  time  of  making  it, 
may  be  supported  against  creditors,  although  debts  due  at  the  time  of  the  set- 
tlement may  to  a  considerable  amount  remain  unpaid." 

What,  then,  was  the  bankrupt's  condition  at  the  time  of  this  conveyance,  on 
the  18th  of  March,  1871,  his  petition  in  bankruptcy  not  being  filed  till  more 
than  seven  years  afterwards,  viz.,  August  17,  1878.  In  his  answer  he  states 
the  entire  amount  of  his  liabilities  at  that  date  as  not  exceeding  $3,000,  and 
there  is  no  evidence  in  contradiction  of  this  amount.  The  bankrupt  also  says 
in  his  answer,  "  he  was  worth  and  possessed  of  more  than  §12,000  over  and 
above  all  liabilities,  not  including  the  property  in  question ;  that  he  intended 
to  and  would  have  paid  all  he  owed  if  it  had  not  been  for  his  losses  sustained 
from  1872  to  1877."  Mrs.  Jarvis  states  in  her  answer  the  property  owned  by 
her  husband  in  March,  1871,  and  what  finally  became  of  it.  First,  she  speci- 
fies his  interest  as  owner  of  three-fourths  of  brig  Mountain  Eagle,  of  which  he 
was  master,  and  which,  with  his  instruments,  she  values  at  more  than  $6,000, 
all  of  which  were  totally  lost,  with  an  insurance  of  but  $1,500,  making  his  net 
loss  by  that  disaster  amount  to  $4,500.  To  disprove  the  alleged  ownership  of 
the  husband  in  this  brig,  the  complainant,  at  the  hearing,  produced  from  the 
records  of  the  custom-house  a  copy  of  this  vessel's  enrollment,  bearing  date 
December  1,  1869,  which  recited  that  the  -bankrupt  on  that  day  had  sworn 
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that  he  was  the  owner  of  but  one-sixteenth  of  this  vessel.  The  admission  of 
this  copy  was  objected  to,  on  the  ground  that  the  paper  had  never  been  filed 
as  testimony  in  the  cause,  and  no  notice  had  been  given  that  it  would  be  pro- 
duced in  evidence ;  and  it  was  urged  that,  under  the  practice  in  equity  in  the 
circuit  court,  exhibits  and  documentary  evidence  must  be  filed  before  publica- 
tion. This  case,  however,  did  not  proceed  under  the  rules  and  practice  in 
equity,  as  established  in  this  circuit,  but  by  an  understanding  of  the  parties 
that  it  should  be  heard  at  the  Bangor  term  upon  such  evidence  as  either  party 
jnight  then  offer,  and  witnesses  on  both  sides  were  then  produced  and  exam- 
ined orally  before  the  court.  This  document,  therefore,  was  not  inadmissible 
upon  this  ground. 

By  chapter  82,  section  100,  revised  statutes  of  Maine,  "Copies  of  enroll- 
ments of  vessels,  or  of  any  other  custom-house  records  or  documents  deposited 
in  the  office  of  the  collector  of  customs,  attested  by  him  or  his  deputy  under 
seal  of  office,  may  be  used  in  evidence  and  have  the  same  effect  as  the  pro- 
duction of  the  records  in  court,  verified  by  the.  recording  officer  in  person." 

Would  the  original  record  of  enrollment  in  this  case  be  admissible  in  evi- 
dence, in  contradiction  of  the  testimony  of  the  defendants  as  to  the  bankrupt's 
ownership  of  three-fourths  of  the  Mountain  Eagle?  In  1  Greenleaf  on  Evi- 
dence, section  494,  it  is  said:  "Such  a  document  is  not  of  itself  evidence  of 
property,  except  so  far  as  it  is  confirmed  by  some  auxiliary  circumstance  show- 
ing it  was  made  by  the  authority  or  assent  of  the  person  named  in  it,  and 
who  is  sought  to  be  charged  as  owner." 

This  document  is  found  on  the  files  of  the  custom-house,  and  recites  that 
the  bankrupt  had  taken  or  subscribed  an  oath  that  he  was  the  owner  of  one- 
sixteenth  of  the  Mountain  Eagle;  but  there  is  nowhere  in  evidence  any  copy 
of  such  an  oath,  and  the  enrollment  does  not  even  state  before  whom  it  was 
taken.  There  is  no  evidence  that  the  bankrupt  ever  saw  or  knew  of  the  paper 
before  it  was  read  at  the  hearing;  and  the  court  is  strongly  inclined  to  hold 
that,  under  all  the  circumstances,  it  was  not  admissible  for  the  object  con- 
templated. If,  however,  it  is  received,  it  was  not  sufficient  to  establish  the 
falsity  of  the  statements  of  both  of  the  respondents  as  to  the  ownership  of 
the  bankrupt  in  this  vessel.  Mrs.  Jarvis,  in  her  answer,  states  that  he  was  the 
owner  of  three-fourths,  and  her  husband,  in  his  deposition  taken  August  16, 
1880,  also  swears  that  in  April,  1871,  he  owned  that  interest  in  her.  His  attention 
was  not  called  to  this  enrollment ;  no  explanation  was  demanded  of  him  in 
relation  to  it;  but  his  testimony  upon  this  point  was  left  as  originally  given 
by  him,  without  intimation  of  what  was  disclosed  by  the  custom-house  rec- 
ords. 

This  enrollment  was  made  December  1,  1869;  the  deed  was  given  in  April, 
1871, —  more  than  a  year  after, —  and  if  the  fact  was  conceded  that  in  1869 
he  owned  but  one-sixteenth,  it  would  not  be  very  cogent  testimony  to  discredit 
two  witnesses  who  testify  that  in  April,  1871,  he  was  then  the  owner  of  three- 
fourths,  as  property  of  this  nature  is  constantly  changing  ownership.  It  is 
also  a  matter  of  some  importance  that  there  is  not  produced  from  the  custom- 
house, copies  of  any  conveyances  of  this  vessel,  or  of  her  register,  obtained 
subsequent  to  this  enrollment,  as  she  was,  when  lost,  sailing  on  a  foreign  voy- 
age under  a  register,  or  any  evidence  that  the  records  and  files  of  the  custom- 
house do  not  disclose  that  such  instruments  never  existed.  In  the  opinion  of 
the  court  the  evidence  does  not  disprove  the  ownership  of  the  bankrupt  in 
three-fourths  of  the  Mountain  Eagle  in  the  month  of  April,  1871. 
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§  873.  Question  of  evidence.     Admissibility  of  copy  of  bill  of  sale  of  a  vessel. 

The  answer  of  Mrs.  Jar  vis  and  the  deposition  of  her  husband  assert  his 
ownership,  at  that  time,  of  one-fourth  of  the  brig  Isabella  Beauman.  This 
statement  the  complainant  would  disprove  by  a  copy,  duly  attested  from  the 
custom-house,  of  a  bill  of  sale  of  the  one-fourth  of  said  brig  from  the  bank- 
rupt to  Andrew  Jackson  Jarvis,  dated  March  8,  1867,  and  recorded  March,  19 
of  the  same  year.  This  copy  is  also  objected  to.  Would  the  record  itself  of 
this  deed  be  admissible  as  evidence  of  ownership  without  any  proof  whatever 
of  the  execution  of  the  original  instrument? 

Copies  of  deeds  are  generally  inadmissible  to  prove  their  contents.  In  this 
state,  "office  copies  of  deeds  of  real  estate  are  admissible  in  actions  touching 
the  realty,  but  in  all  other  actions  the  general  principle  of  the  law  of  evi- 
dence prevails,  that  a  party  offering  to  prove  a  fact  by  deed  must  produce  it 
and  prove  its  contents."  Per  Shepley,  C.  J.,  Hutchinson  v.  Chad  bourne,  35 
Me.,  192;  Kent  v.  Weld,  2  Fairf.,  459. 

This  copy,  therefore,  was  inadmissible,  but,  if  admitted,  would  have  been 
wholly  insufficient,  executed  in  1867,  to  establish  that  in  1871  the  bankrupt 
was  not  then  owner  of  one-fourth,  when  he  and  his  wife  had  both  sworn* 
that  at  that  date  he  did  actually  hold  that  interest  in  this  brig.  That  he  sub- 
sequently invested  in  the  brick-yard  $2,250,  which  was  apparently  a  valuable 
and  safe  investment,  is  not  questioned.  His  other  property  was  in  bonds, — 
$4,000  or  $5,000, —  which  in  his  deposition  he  says  he  then  held,  but  which 
were  subsequently,  1873,  converted  into  Connecticut  Western  Kailroad  bonds, 
costing  him  ninety  per  cent.,  but  from  which  he  eventually  realized  only  about 
twenty  per  cent.  The  testimony  of  John  H.  Jarvis  was,  "  that  about  a  year 
after  the  deed  was  made  he  sold  some  government  bonds  belonging  to  the 
bankrupt,  and  with  the  proceeds  purchased  $6,000  of  Connecticut  Railroad 
bonds;"  thus  corroborating  the  statement  of  the  bankrupt  and  his  wife,  and 
fully  satisfying  the  mind  of  the  court  that  he  was  the  owner  of  $4,000  or 
$5,000  of  government  bonds,  probably  the  larger  sura,  as  with  the  proceeds 
he  acquired  $6,000  of  the  railroad  bonds  at  ninety  per  cent.  That  there  was 
no  actual  fraud  intended  by  this  deed  is  demonstrated  by  the  undisputed  fact 
that,  a  number  of  years  after  its  date,  he  offered  to  pay  both  of  the  creditors 
who  have  proved  their  claims  the  full  amount  he  was  then  indebted  to  them, 
which  they  declined  to  receive,  preferring  to  retain  without  any  security  his 
notes,  and  collect  their  interest  from  him.  There  can  be  but  little  question 
that  these  creditors,  one  of  whom,  if  not  both,  was  a  resident  in  Castine,  in 
the  same  town  with  the  bankrupt,  must  have  been  aware  of  this  conveyance, 
and  their  actions  are  strongly  corroborative  of  the  testimony  that  the  bank- 
rupt was  then  a  man  in  good  credit,  of  ample  means  to  discharge  all  his  lia- 
bilities. To  one  of  these  creditors  the  bankrupt  says  "  he  offered  a  government 
bond  in  payment  at  the  then  premium."  This  was  the  equivalent  of  cash,  as 
the  party  could  have  disposed  of  it  at  any  moment,  and  establishes  that  he 
was  then  the  owner  of  such  securities,  and  is  in  confirmation  of  the  other 
testimony  in  the  cause. 

§  874.  Circumstances  under  which  a  post-nuptial  settlement  will  be  sustained 
notwithstanding  the  statute  of  Maine,  Revised  Statutes,  chapter  61,  section  1. 

Upon  all  the  evidence  the  court  is  well  satisfied  that  the  bankrupt,  at  the 
time  of  this  conveyance,  acted  in  perfect  fairness  towards  all  his  creditors, 
without  any  purpose  or  intent  to  hinder,  delay  or  defraud  them  in  any  respect; 
that  he  was  owing  but  $3,000,  and  he  retained  of  personal  property  more  than 
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fourfold  that  amount;  that  by  most  extraordinary  misfortunes  he  finally  lost 
nearly  this  entire  sum,  without  fault  on  his  part;  that  for  at  least  four  years 
the  creditors  could  have  received  their  full  pay  at  any  moment,  the  bankrupt 
having  offered  to  pay  them  and  they  having  refused  it.  Under  these  circum- 
stances, while  the  result  has  proved  unfortunate  to  these  creditors,  they  have 
no  good  cause  of  complaint  against  the  bankrupt  and  should  not  be  allowed 
to  attack  this  deed  to  his  wife,  which  was  only  a  reasonable  and  proper  pro- 
vision for  her  and  her  family  as  then  situated. 

The  complainant  invokes  the  provisions  of  chapter  61,  section  1,  Revised 
Statutes,  which  declares  "  that  when  property  is  conveyed  by  the  husband  to 
his  wife  without  a  valuable  consideration  made  therefor,  it  may  be  taken  as 
the  property  of  the  husband,  to  pajT  his  debts  contracted  before  such  pur- 
chase." This  provision  was  before  the  supreme  court  of  this  state  for  consid- 
eration in  Winslow  v.  Galbraith,  50  Me.,  91,  and  it  was  held  "  that  it  must  not 
only  appear  that  the  property  came  to  the  wife  from  the  husband,  but  that  it 
was  fraudulent  as  to  creditors."  The  case  of  French  v.  Holme6,  before  cited, 
is  of  similar  effect. 

The  result,  therefore,  is  that  the  complainant  fails  to  sustain* his  case,  and 
the  bill  must  be. dismissed;  but  as  the  assignee  is  without  any  funds  belonging 
to  the  estate,  costs  are  not  Awarded  against  him. 

HINDE'S   LESSEE  v.  LONGWORTH. 
(11  Wheaton,  199-215.     1826.) 

Error  to  U.  S.  Circuit  Court,  District  of  Ohio. 

Opinion  by  Mr.  Justice  Thompson. 

Statement  of  Facts. —  The  premises  in  question  in  this  cause  are  described 
as  in  lot  No.  107,  in  the  town  of  Cincinnati;  and  it  is  admitted  on  the  record 
that,  on  the  28th  day  of  March,  1799,  Thomas  Doyle,  Sen.,  was  seized  and  in 
possession  of  this  lot.  Both  parties  derive  title  under  him.  The  lessor  of  the 
plaintiff  claims  under  a  deed  of  the  date  above  mentioned,  from  Thomas  Doyle, 
Sen.,  to  his  son  Thomas.  And  the  defendant  sets  up  a  title  under  a  judgment 
against  Doyle,  the  'elder,  in  favor  of  John  Graff,  entered  in  August,  1799. 
Upon  the  trial  the  validity  of  the  deed  from  Doyle,  the  elder,  to  his  son,  was 
the  main  subject  of  inquiry.  Three  bills  of  exception  were  taken  on  the  part 
of  the  lessor  of  the  plaintiff,  and  a  verdict  entered  by  consent  for  the  defend- 
ant, and  the  case  is  brought  here  by  writ  of  error  to  the  circuit  court  for  the 
district  of  Ohio. 

§  875.  A  certificate  of  acTcnmcledgment  is  insufficient,  unless  it  shows  with 
reasonable  certainty  that  the  party  in  fact  aj>peared  before  the  officer  and  acknowl- 
edged the  deed, 

1.  The  first  bill  of  exceptions  relates  to  the  acknowledgment  of  the  deed 
from  Doyle,  the  elder,  to  his  son.  This  was  deemed  by  the  court  insufficient, 
and  the  deed  rejected.  In  the  second  bill  of  exceptions,  however,  the  counsel 
for  the  plaintiff  stated  again  that  he  claimed  title  under  the  same  deed  men- 
tioned in  the  first  exception,  by  virtue  of  which  Doyle,  the  younger,  became 
seized  in  fee  of  the  premises  in  question,  and  which  had  descended  to  the  wife 
of  the  lessor  of  the  plaintiff,  to  which  facts  he  adduced  proof,  which  was  sub- 
mitted to  the  jury,  and  to  which  proof  no  objection  appears  to  have  been  made 
on  the  part  of  the  defendant.  What  that  proof  was  is  not  stated,  but  we 
must  presume  it  to  have  been  enough  to  prove  the  due  execution  of  the  deed, 
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both  because  it  does  not  appear  to  have  been  objected  to,  and  because  the  de- 
fendant went  into  evidence  to  show  the  deed  was  fraudulent  and  void,  which 
would  have  been  altogether  irrelevant  if  the  deed  had  not  been  sufficiently 
proved  to  be  submitted  to  the  jury.  This  might  supersede  the  necessity  of 
this  court  expressing  any  opinion  upon  the  sufficiency  of  the  acknowledgment 
of  the  deed;  because,  admitting  the  court  below  erred  in  rejecting  it  in  the 
first  instance,  still,  as  it  was  afterwards,  in  the  progress  of  the  cause,  duly 
proved,  the  judgment  would  not  be  reversed  on  account  of  that  error,  if  this 
was  the  only  question  in  the  cause. 

We  notice  this  point  only  to  correct  what  we  consider  a  misapprehension  of 
the  plaintiffs  counsel  as  to  the  practice  in  cases  of  this  kind.  Eut,  as  this 
cause  must  be  sent  back  to  another  trial,  it  is  deemed  advisable  to  express  an 
opinion  upon  the  sufficiency  of  this  acknowledgment,  the  certificate  of  which 
is  as  follows :  "  Hamilton,  ss.  Personally  before  me,  Thomas  Gibson,  one  of  the 
justices  of  the  court  of  common  pleas  for  said  county,  the  above-named 

Thomas  Doyle,  and Doyle,  his  wife,  who  being  examined  separate 

and  apart,  acknowledged  the  foregoing  deed  to  be  her  hand  and  seal,  free  act 
and  deed,  for  the  uses  and  purposes  mentioned.9'  The  question  is,  whether 
this  can  be  taken  for  the  acknowledgment  of  Thomas  Doyle.  He  only  has 
signed  the  deed.  His  wife  is  not  named  as  a  party  in  any  manner,  except  in 
the  conclusion,  which  is  as  follows:  " In  witness  whereof,  the  said  Thomas 

Doyle  and ,  his  wife,  who  hereby  relinquishes  her  right  of  dower  in  the 

premises,  have  hereto  severally  set  their  hands  and  affixed  their  seals,  the  day 
and  year  first  above  written."     A  seal  is  affixed  to  the  deed,  but  no  signature. 

The  certificate  is  insufficient,  unless  it  contains  enough  to  show,  with  all 
reasonable  certainty,  that  in  point  of  fact,  Thomas  Doyle  did  appear  before 
the  officer  and  acknowledge  the  deed.  And  this,  we  think,  it  does  not  show. 
It  does  not  even  state  expressly  that  Thomas  Doyle  appeared  before  the 
officer;  but  if  that  is  to  be  inferred,  the  purpose  for  which  he  appeared  is  not 
stated,  so  that  nothing  can  be  inferred  from  the  mere  fact  of  appearance.  It 
does  not  set  forth  that  he,  in  point  of  fact,  did  acknowledge  the  deed  or  did 
any  one  act  that  might  by  possibility  be  construed  into  an  acknowledgment. 
The  certificate  does  state  that  the  wife  did  acknowledge  the  deed,  which,  If 
true,  necessarily  implies  that  she  appeared  before  the  magistrate,  although 
that  fact  is  not  stated.  The  form  of  the  certificate  is  adapted  to  the  acknowl- 
edgment of  the  wife.  It  states  that,  being  examined  separate  and  apart,  she 
acknowledged  the  deed  to  be  her  hand  and  seal,  free  act  and  deed.  The 
relinquishment  of  dower  and  the  affixing  of  the  seal  show  that  she  was 
intended  to  be  made  a  party;  and  if  the  court  was  at  liberty  to  conjecture  or 
indulge  any  intendment  about  the  real  fact,  it  would  be  as  reasonable,  if  not 
more  so,  to  infer  that  the  wife  did  appear  and  make  the  acknowledgment 
certified,  and  by  mistake  omitted  to  sign  the  deed,  than  that  the  husband 
acknowledged  it.  But  the  certificate  of  acknowledgment  ought  not  to  be  left 
in  such  uncertainty.  It  is  ex  parte  proof  of  the  deed ;  and  it  ought  to  appear, 
with  all  reasonable  certainty,  that  the  requisites  of  the  law  had  been  complied 
with.    The  deed  was  therefore  properly  rejected,  in  the  first  instance. 

§  876.  In  the  appellate  court  a  party  will  be  confined  in  the  examination  of 
the  admissibility  of  evidence  to  the  specific  objection  taken. 

2.  The  second  bill  of  exceptions  necessarily  presupposes  that  the  deed  was 
in  evidence  before  the  jury.    For  it  states  that  the  defendant,  in  order  to 
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prove  that  the  deed  was  made  with  intent  to  defraud  creditors,  and,  therefore, 
void,  having  read  some  depositions  to  prove  that  fact,  offered  in  evidence  the 
records  of  two  judgments  recovered  against  Doyle,  the  elder;  one  in  favor  of 
John  Graff,  on  the  first  Tuesday  in  August,  1799,  for  upwards  of  $900,  and 
the  other  in  favor  of  Edward  Shoemaker,  in  October  term,  1800,  for  about 
$500.  To  the  admission  of  Which  the  plaintiff's  counsel  objected  as  incom- 
petent evidence,  on  the  ground  that  these  were  proceedings  inter  alios,  to 
which  Doyle,  the  younger,  was  in  nowise  a  party.  The  objection  was  overruled 
and  the  evidence  admitted. 

It  will  be  perceived  that  the  objection  to  the  evidence  was  specifically 
placed  on  the  ground  that  Doyle,  the  younger,  was  not  a  party  to  the  judg- 
ments. And  it  may  well  be  questioned  whether,  when  the  purpose  for  which 
the  evidence  is  offered  is  specifically  avowed,  the  court  will  look  at  it  in  any 
other  point  of  view,  or  inquire  whether  it  might  not  be  proper  for  some  other 
purpose.  As  a  general  rule,  we  think  the  party  ought  to  be  confined,  in  ex- 
amining the  admissibility  of  evidence,  to  the  specific  objection  taken  to  it. 
The  attention  of  the  court  is  called  to  the  testimony  in  that  point  of  view 
only;  and,  to  admit  an  inquiry  afterwards,  whether  the  evidence  might  not 
have  been  admissible  for  some  other  purpose,  would  be  sanctioning  a  course 
of  practice  calculated  to  mislead.  It  is  unnecessary,  however,  in  this  case,  to 
put  the  question  on  that  ground,  for  the  evidence  was  admissible  in  whatever 
light  the  objection  is  taken. 

§  877.  To  prove  a  conveyance  fraiidulent,  judgments  are  admissible  to  prove 
indebtedness  at  the  time,  though  the  grantee  is  not  a  party  to  tJiem. 

The  consideration  expressed  in  the  deed  from  Doyle,  the  elder,  to  his  son  is 
natural  love  and  affection,  and  the  judgments  were  introduced  to  show  that 
the  grantor  was  in  debt  at  the  time  of  giving  the  deed,  which,  as  was  con- 
tended, would  render  it  void  as  against  creditors.  This  was,  therefore,  neces- 
sarily an  inquiry  into  matters  to  which  the  grantee  in  the  deed  was  not  a 
party.  It  was  certainly  competent  for  the  defendant  to  show  that  the  grantor 
was  indebted  at  the  time  he  made  the  conveyance ;  this  was  a  necessary  step 
towards  establishing  the  fraud,  and  if  these  judgments  conduced  to  prove  that 
fact,  they  could  not  be  shut  out  as  incompetent  evidence.  The  extent  and 
effect  of  the  evidence  was  matter  for  the  jury.  If  the  evidence  ought  to  have 
been  excluded,  because  Doyle,  the  younger,  was  not  a  party  to  the  judgments, 
the  same  objection  would  have  lain  against  the  proof  of  his  being  in  debt  to 
others  in  any  manner  whatever;  that  would  have  been  equally  an  inquiry 
into  matters  to  whiqh  the  grantee  in  the  deed  was  not  a  party.  There  was> 
therefore,  no  objection  to  the  evidence  on  this  ground. 

§  878.  where  the  judgments  were  rendered  subsequent  to  the  conveyance, 

and  copies  of  accounts  were  improperly  in  the  record  thereof,  but  admitted  in  evi- 
dence without  objection,  the  appellate  court  may  look  to  them  to  show  indebtedness  at 
the  time  of  conveyance. 

The  judgments  appear  to  have  been  entered  some  short  time  after  the  date  of 
the  deed,  and  it  is  said  that  a  voluntary  deed  is  void  only  as  to  antecedent,  and 
not  subsequent,  creditors,  unless  made  with  a  fraudulent  intent ;  and  this  appears, 
to  be  the  doctrine  of  this  court  as  laid  down  in  Sexton  v.  Wheaton,  8  Wheat., 
242,  after  a  review  of  the  leading  authorities  on  this  question.  But  copies 
of  the  accounts  upon  which  the  judgments  were  founded  are  spread  upon  thfe 
record,  by  which  it  appears  that  the  cause  of  action  arose  before  the  date  of 
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the  deed.  If  these  accounts  did  not  properly  form  a  part  of  the  record,  accord- 
ing to  the  course  and  practice  of  the  court  where  the  judgments  were  entered, 
a  specific  objection  should  have  been  made  to  their  being  received  in  evidence, 
which  would  have  led  to  the  inquiry  whether  they  properly  formed  a  part  of 
the  record ;  but,  as  the  question  is  now  presented  to  this  court,  we  cannot  say 
that  these  accounts  are  to  be  stricken  out  of  the  record.  Thejr  may  be  looked 
to  for  the  purpose  of  showing  that  Doyle,  the  elder,  was  in  debt  at  the  date  of 
the  deed;  but,  whether  to  an  extent  which  would  avoid  the  deed,  must  depend 
on  circumstances  which  are  not  to  be  inquired  into  by  this  court.  There  was 
no  error,  therefore,  in  the  admission  of  this  evylence. 

3.  The  third  exception  arises  on  the  rejection  of  certain  depositions  offered 
in  evidence  on  the  part  of  the  plaintiff.  The  introductory  part  of  the  bill  of 
exceptions  sets  out  "that  after  the  admission  of  the  evidence  aforesaid  (the 
judgment  records),  and  in  order  to  repel  the  presumption  of  fraud  in  Doyle, 
the  elder,  and  that  he  had  an  intention  to  defraud  creditors  by  making  the  said 
deed,  but  to  prove  that  Doyle,  the  younger,  was  the  creditor  of  his  father,  the 
evidence  was  offered." 

The  concluding  part  of  the  bill  of  exceptions  alleges,  that  the  depositions 
were  offered  to  rebut  the  evidence  of  fraud  in  fact,  and  the  evidence  of  a 
fraudulent  intent  in  the  grantor,  Doyle,  the  elder.  But  the  court  declared  their 
opinion  to  be,  that  the  last-mentioned  evidence,  offered  for  rebutting  the  charge 
of  fraud,  was  inadmissible,  and  rejected  the  whole  of  the  said  evidence  so  offered. 

Looking,  then,  as  we  must,  to  the  whole  bill  of  exceptions,  to  collect  its  true 
meaning  and  import,  we  must  understand  the  evidence  to  have  been  offered 
for  the  double  purpose  of  showing  that  Doyle,  the  younger,  was  a  creditor  of 
his  father,  and  that  by  reason  thereof,  although  the  consideration  in  the  deed 
purported  to  be  natural  love  and  affection,  it  could  not  be  considered  as  given 
with  intention  to  defraud  creditors;  and,  also,  to  rebut  the  evidence  of  fraud 
in  fact,  and  to  show  the  character  and  situation  of  Doyle,  the  elder,  in  point  of 
property,  at  the  time  he  executed  the  deed  in  question. 

If  the  testimony  offered  #was  admissible  for  either  of  the  purposes  above 
stated,  the  court  erred  in  rejecting  it.  That  the  evidence  was  proper  for  the 
latter  purpose  cannot  be  questioned.  The  charge  against  the  grantor  was, 
that  he  was  guilty  of  fraud  in  fact  in  making  the  deed  to  his  son ;  that  it  was 
done  for  the  express  purpose  of  defrauding  his  creditors;  and  it  was  proper 
evidence,  therefore,  to  rebut  this  allegation,  to  show  that  the  grantor  had  the 
means  of  paying  his  debts  independent  of  the  property  conveyed  to  his  son. 
Whether  the  evidence  would  have  made  out  that  fact  to  the  satisfaction  of  the 
jury,  is  not  for  this  court  to  inquire.  If  it  conduced  to  make  out  that  fact,  it 
should  have  been  submitted  to  the  consideration  of  the  jury. 

§  87ih    Validity  of  gift  from  parent  to  child. 

A  deed  from  a  parent  to  a  child,  for  the  consideration  of  love  and  affection, 
is  not  absolutely  void  as  against  creditors.  It  may  be  so  under  certain  cir- 
cumstances ;  but  the  mere  fact  of  being  in  debt  to  a  small  amount,  would  not 
make  the  deed  fraudulent,  if  it  could  be  shown  that  the  grantor  was  in  pros- 
perous circumstances,  and  unembarrassed,  and  that  the  gift  to  the  child  was  a 
reasonable  provision  according  to  his  state  and  condition  in  life,  and  leaving 
enough  for  the  payment  of  the  debts  of  the  grantor.  The  want  of  a  valuable 
consideration  may  be  a  badge  of  fraud,  but  it  is  only  presumptive  and  not  con- 
clusive evidence  of  it,  and  may  be  met  and  rebutted  by  evidence  on  the  other 
side. 
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§  880.  Where  a  deed  is  founded  upon  the  consideration  of  love  and  affection, 
a  valuable  consideration  cannot  be  shown,  but  a  previous  indebtedness  of  the 
grantor  to  the  grantee  may  be  shown  in  rebuttal  to  repel  a  presumption  of 
fraud. 

The  evidence  offered  to  show  that  Do}Tle,  the  elder,  was  indebted  to  his  son 
to  an  amount  etjual  to  the  value  of  the  property  conveyed  to  him,  was  declared 
also  to  be  for  the  purpose  of  repelling  the  presumption  of  fraud  in  fact,  and  to 
show  that  there  could  have  been  no  such  intention  to  defraud  his  creditors,  by 
putting  his  property  out  of  their  reach,  without  receiving  any  real  and  adequate 
consideration  for  it.  Doyle,  the  elder,  might  have  sold  the  land  to  his  son,  or 
to  a  stranger,  for  a  valuable  consideration,  and  given  a  good  title  for  the  same, 
although  his  debts  might  have  been  double  in  amount  to  the  value  of  his  prop- 
erty, unless  his  creditors  had  acquired  a  lien  upon  it.  It  would  have  been  no 
fraud  in  judgment  of  law  against  his  creditors,  for  him  to  have  paid  one,  and 
left  the  others  unpaid.  Had  the  evidence  been  offered  for  the  purpose  of 
showing  that  the  deed  was  given  for  a  valuable  consideration,  and  in  satis- 
faction of  the  debt  due  from. the  father  to  the  son,  and  not  for  the  considera- 
tion of  love  and  affection,  as  expressed  in  the  deed,  it  might  well  be  considered 
as  contradicting  the  deed.  It  would  then  be  substituting  a  valuable  for  a  good 
consideration,  and  a  violation  of  the  well  settled  rule  of  law,  that  parol  evi- 
dence is  inadmissible  to  annul,  or  substantially  vary,  a  written  agreement. 

But  that  was  hot  the  object  for  which  the  evidence  was  offered,  or  the  effect 
it  was  intended  it  should  have.  It  could  not,  in  any  respect,  vary  or  alter  the 
deed,  or  give  to  it  a  different  construction  or  operation  between  the  parties  to 
it.  The  defendant  had  attempted  to  invalidate  the  deed  by  going  into  proof 
of  circumstances  out  of  the  instrument  itself,  and  unconnected  with  it,  and 
which  circumstances  it  was  contended  showed  fraudulent  intention  in  the 
grantor,  in  conveying  the  lot  in  question  to  his  son.  And  the  evidence  of  the 
father's  being  indebted  to  the  son  was  to  meet  and  repel  the  presumption  of 
fraud  which  was  attempted  to  be  raised  against  the  deed  by  reason  of  such 
extrinsic  circumstances.  The  evidence  which  hag  been  admitted  to  show  the 
fraud,  and  that  which,  was  offered  to  rebut  it,  related  to  collateral  and  inde- 
pendent facts  unconnected  with  the  deed,  and  could  not,  therefore,  in  any 
manner  vary  or  alter  its  terms. 

The  third  exception  was  accordingly  well  taken.  The  judgment  of  the  court 
below  must,  therefore,  be  reversed  and  the  cause  remanded,  with  directions  to 
issue  a  venire  de  novo. 

HOPKERK  v.  RANDOLPH. 
(Circuit  Court  for  Virginia:  2  MarshaU,  132-155.    1824) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  In  the  year  1790,  the  defendant,  Randolph  Harrison, 
intermarried  with  the  defendant,  Mary,  daughter  of  Thomas  "Eandolph,  de- 
ceased, who  was  then  in  possession  of  a  maid-servant,  a  negro  girl,  and  a  rid- 
ing-horse, which  had  been  given  her  some  years  before  by  her  father,  who  was, 
at  the  time  of  the  gift  and  of  the  intermarriage,  possessed  of  a  considerable 
estate.  This  property  was,  upon  the  intermarriage,  retained  by  the  donee, 
and  has  ever  since  remained  in  possession  of  Randolph  Harrison.  In  the  au- 
tumn of  the  year  1703,  Thomas  Randolph  and  his  three  sons,  Archibald  Cary, 
Isham,  and  Thomas,  agreed  on  a  division  of  his  estate,  and  property  to  a  large 
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amount  was  conveyed  to  each  of  the  sons,  in  consideration  of  love  and  natural 
affection,  of  certain  specific  debts,  and  also. of  bonds  for  £250,  payable  by  each 
of  them  to  their  sister,  Mary  Harrison. 

In  the  ygar  1795,  John  Bowman,  styling  himself  surviving  partner  of  Spiers, 
Bowman  &  Co.,  instituted  a  suit  in  this  court  against  Thomas  Kandolph,  and 
in  May,  1796,  obtained  a  judgment  by  confession  for  the  debt  in  the  declara- 
tion mentioned,  to  be  discharged  by  the  payment  of  $1,532.46,  with  interest  at 
the  rate  of  five  per  cent,  per  annum,  from  the  1st  day  of  September,  1775,  till 
paid,  with  costs.  Execution  on  this  judgment  was  stayed,  and  the  judgment 
was  to  be  discharged  in  equal  instalments  of  one,  two,  and  three  years.  Archi- 
bald Cary  Bandolph,  who  transacted  his  father's  business,  made  the  agree- 
ment for  the  confession  in  his  father's  name,  and  engaged  to  pay  the  judgment 
according  to  its  terms.  To  obtain  his  undertaking  for  the  payment  of  the 
judgment  appears  to  have  been  the  principal  motive  with  the  plaintiff's  agent 
for  suspending  execution. 

On  the  25th  of  June,  1800,  &  fieri  facias  was  issued,  which  was  returned  "  no 
effects."  Archibald  Cary  Randolph  had  wasted  and  misapplied  the  estate  and 
crops  of  his  father. 

In  1800  or  1801,  Thomas  Randolph  departed  this  life  intestate,  and  in  the 
year  1803  James  Hopkirk,  stating  himself  to  be  the  surviving  partner  of  Spiers, 
Bowman  &  Co.,  filed  his  bill  in  this  court,  making  Archibald  Cary  Randolph, 
administrator  of  Thomas  Randolph,  deceased,  and  the  said  Archibald  Cary 
Randolph,  Isham  Randolph,  and  Thomas  Randolph,  and  Randolph  Harrison, 
and  Mary,  his  wife,  children  and  distributees  of  Thomas  Randolph,  deceased, 
defendants  thereto.  The  bill  alleges  that  the  estate  of  Thomas  Randolph  was 
considerable;  that  the  deeds  to  his  sons  are  fraudulent;  that  his  children  are  in 
possession  of  property  which  ought  to  satisfy  his  debt,  and  prays  a  decree 
against  them  in  such  proportion  as  the  court  may  direct,  or  such  other  decree 
as  may  be  adapted  to  his  case. 

Several  accounts  have  been  taken,  and  in  the  progress  of  the  cause  it  ap- 
pears that  the  estate  of  Thomas  Randolph,  senior,  is  wasted,  and  that  all  his 
sons  are  notoriously  insolvent.  The  plaintiff  claims  the  whole  debt  from 
his  son-in-law,  Randolph  Uarrison,  or  so  much  thereof  as  can  be  satisfied  out 
of  the  property  he  has  received  with  his  wife. 

On  the  hearing  the  court  was  of  the  opinion  that  the  personal  representa- 
tive of  John  Bowman  ought  to  be  a  party,  whereupon  the  bill  was  amended, 
and  John  Williams,  administrator,  etc.,  of  John  Bowman,  deceased,  was 
made  a  defendant,  and  his  answer  was  filed,  admitting  the  right  of  the  plaint- 
iff to  the  debt. 

§  881.  Time  granted  by  a  creditor  to  a  debtor  will  not  affect  the  liability  of  a 
fraudulent  grantee. 

The  defendant  rests  his  defense  on  two  grounds :  First,  He  contends  that 
receiving  a  judgment  with  a  stay  of  execution,  with  a  stipulation  that  Archi- 
bald Cary  Randolph  would  pay  the  debt,  changes  its  character,  and  amounts 
to  a  waiver  of  his  claim  upon  the  property  in  the  hands  of  Randolph  Harri- 
son. Secondly,  That  the  gifts  to  Randolph  Harrison  are  not  within  the  statute 
of  frauds.  1.  The  judgment  is  against  Thomas  Randolph,  senior,  and  appears 
by  the  record  to  have  been  confessed  by  his  attorney;  this  was  probably 
under  the  instructions  of  Archibald  Cary  Randolph;  but  Archibald  Cary 
Randolph  acted  as  his  agent,  and  it  is  to  be  presumed,  from  all  the  circum- 
stances, with  full  power.     The  judgment  could  not  merge  in  the  agreement 
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with  Archibald  Cary  Randolph,  and  was  indeed  a  part  of  that  agreement;  it 
was  not  understood  that  Thomas  Randolph  was  to  be  discharged,  and  Archi- 
bald Cary  Randolph  substituted  in  his  place ;  but  that  time  was  to  be  given 
to  Thomas  Randolph,  in  consideration  of  the  collateral  security  furnished  by 
the  undertaking  of  Archibald  Cary  Randolph  to  pay  the  debt,  liut  the  de- 
fendant insists  that  the  plaintiff,  by  disabling  himself  from  proceeding 
against  Thomas  Randolph,  has  discharged  Randolph  Harrison,  upon  the 
principle  that  the  same  act  would  have  discharged  a  security  of  Thomas  Ran- 
dolph. 

The  two  cases  do  not,  in  the  opinion  of  the  court,  stand  on  the  same  reason* 
The  creditor  who  gives  time  to  his  debtor  hinders  the  security  from  proceed- 
ing himself  against  the  debtor  to  recover  the  money  he  may  have  paid.  But 
tad  Mr.  Harrison  paid  this  debt,  he  could  not  have  recovered  it  from  Thomas 
Randolph.  A  volunteer  who  loses  the  property  given  him,  from  defect  of 
title,  has  n9  legal  recourse  against  the  donor  at  any  time,  unless  there  be  an 
express  warranty.  I  am,  then,  of  opinion  that  the  stay  of  execution  and  the 
transactions  with  Archibald  Cary  Randolph,  although  the  debt  might  certainly 
have  been  satisfied,  had  the  creditor  proceeded  in  the  usual  manner,  constitute 
no  bar  to  the  present  suit.  They  aggravate  the  hardship  of  the  defendant's 
case,  but  do  not  constitute  a  defense  at  law,  or  in  this  court. 

§  882.    What  constitutes  a  fraudulent  conveyance. 

2.  I  proceed,  then,  to  the  inquiry,  how  far  the  property  which  came  to  the 
possession  of  Randolph  Harrison  js  liable  to  the  creditors  of  Thomas  Ran- 
dolph. The  words  of  the  statute  are,  "  every  gift,  etc.,  had  or  made  and 
contrived  of  malice,  fraud,  covin,  collusion  or  guile,  to  the  intent  and  purpose 
to  delay,  hinder  or  defraud  creditors  of  their  just  and  lawful  actions,  etc., 
shall  from  henceforth  be  deemed  and  taken  (only,  etc.),  to  be  clearly  and 
utterly  void."  Were  this  statute  now  for  the  first  time  to  be  expounded,  the 
court  would  find  much  difficulty  in  construing  it  as  directed  against  vol- 
untary gifts  or  conveyances,  merely  because  they  were  voluntary.  The  lan- 
guage of  the  act  comprehends  such  as  are  made  of  malice,  fraud,  covin, 
collusion,  or  guile,  with  intent  or  purpose  to  delay,  hinder,  or  defraud  credit- 
ors. This  intent  or  purpose,  would  be  supposed  to  constitute  the  contami- 
nating principle,  which  would  infect  and  vitiate  the  gift  or  conveyance,  and 
would  be  required  to  bring  the  particular  case  within  the  act. 

§883.  Gifts  without  consideration.     Evidence.     Onus  probandi. 

But  as  this  intent  is  concealed  within  the  bosom  of  the  actors,  it  would  be 
the  duty  of  the  court  to  infer  it  from  the  character  of  the  transaction,  and 
as  the  equity  of  the  creditors  is  generally  stronger  than  that  of  mere  volun- 
teers, the  court  ought  to  lean  to  the  side  of  the  creditor,  and  to  consider  every 
gift  or  voluntary  conveyance  as  coming  within  the  statute,  the  fairness  of 
which  was  not  conclusively  proved.  Even  independent  of  the  statute,  gifts  or 
voluntary  conveyances  which  obviously  defeated  the  claim  of  a  creditor, 
would  be  considered  as  fraudulent,  so  far  as  regarded  him.  The  donee,  there- 
fore, would  always  be  required  to  prove  the  fairness  of  his  title.  If  he  be 
not  a  purchaser  for  a  valuable  consideration,  it  would  be  incumbent  on  him 
to  show  a  case,  not  only  without  taint,  but  free  from  suspicion.  If  the  cir- 
cumstances of  the  gift  be  such  that,  according  to  any  reasonable  probability, 
it  might  originate  in  any  impure  motive,  or  might  in  fact  prove  injurious  to 
creditors,  by  withdrawing  a  subject  to  which  they  had  just  pretensions,  the 
fair  construction  of  the  act  would  comprehend  it. 
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§  884.  Advancements  to  children  by  parent,  as  to  existing  creditors. 

But  a  construction  which  should,  under  all  circumstances,  comprehend  every 
gift,  merely  because  it  was  voluntary,  might  derange  the  ordinary  course  of 
society,  and  produce  much  greater  injustice  than  it  would  prevent.  A  man, 
for  example,  of  great  opulence,  owing  some  debts,  feels  himself  bound  to  ad- 
vance his  children,  when  they  leave  him  to  act  for  themselves,  and  to  perform 
their  own  parts  on  the  great  theater  of  the  world.  His  own  feelings  and 
public  opinion  would  equally  reproach  him  should  he  withhold  from  them 
those  aids  which  his  circumstances  and  their  education  and  station  in  life 
would  seem  to  require.  A  reasonable  advancement  under  such  circumstances, 
so  far  from  being  considered  as  collusive,  or  made  with  an  intent  to  defraud 
creditors,  would  be  obviously  a  provision  required  by  justice  and  the  common 
sense  of  mankind.  If,  after  a  long  lapse  of  time,  the  child  having  acquired 
credit  in  virtue  of  the  estate  in  his  possession,  and  apparently  his  own,  should, 
as  well  as  his  parent,  become  insolvent,  all  would  admit  that  the  equity  of  his 
creditors  would  be  stronger  than  the  equity  of  the  creditors  of  his  father. 
But  should  he  not  become  insolvent,  but  should  settle  in  life,  marry  in 
the  visible  possession  of  property  given  to  him  in  good  faith,  as  a  reasonable 
provision  made  by  an  opulent  parent,  whose  circumstances  were  not  only  unsus- 
pected, but  were  in  truth  perfectly  sound,  the  subsequent  failure  of  that  parent, 
at  a  distant  period  of  time,  could  not  reasonably  be  connected  with  that  ad- 
vancement, so  as  to  impress  upon  it  the  stamp  of  fraud.  No  fraudulent  intent, 
no  intent  to  delay,  or  in  any  manner  to  injure  creditors,  could  be  inferred.  The 
consequence  could  not  be  apprehended  from  the  act,  and  therefore  the  act 
could  not  be  considered  as  constructively  fraudulent.  It  would  seem  to  be  a 
fair  disposition  of  property,  a  fair  exercise  of  the  power  of  ownership,  and 
not,  I  think,  within  the  statute  of  frauds,  were  that  statute  now  first  to  be 
applied  to  such  a  case. 

§885.  Gift  void  as  to  creditors  whose  claims  existed  at  the  time  the  gift  was 
made. 

But  the  statute  has  been  long  in  force,  and  numerous  decisions  have  been 
made  upon  it,  both  in  England  and  in  this  country.  Those  decisions  are  ad- 
mitted to  bind  this  court.  They  determine  that  a  voluntary  gift  is  void  as  to 
creditors  whose  debts  existed  at  the  time  the  gift  was  made.  This  is  the  gen- 
eral principle,  and  as  a  general  principle,  it  is  believed  to  be  unquestionably  a 
sound  one.  Untrammeled  by  precedents,  this  court  would,  at  this  time  and  in 
this  case,  establish  it.  But  the  difference  between  a  general  principle  and  one 
which  is  universal  in  its  application,  which  is  so  inflexible  as  to  permit  no 
case  to  be  withdrawn  from  it  by  any  circumstances,  however  strong,  which 
would  make  this  act  equivalent  to  an  act  annulling  all  gifts  or  voluntary  con- 
veyances made  by  a  person  indebted  at  the  time,  however  large  his  fortune, 
and  however  inconsiderable  his  debts  or  his  gift,  must  be  admitted  by  all. 
The  extent  of  the  principle,  then,  established  by  these  decisions,  must  be  as- 
certained by  a  review  of  the  decisions  themselves,  of  the  terms  in  which  they 
have  been  expressed,  and  of  the  circumstances  to  which  those  terms  have 
been  applied. 

It  has  been  truly  observed  that  some  shades  of  difference  appear  in  the 
cases  on  this  subject.  Some  judges  have  shown  a  disposition  to  press  the  prin- 
ciple farther  than  others,  and  have  expressed  themselves  in  terras  more  or  less 
favorable  to  the  creditor  or  donee. 

Questions  of  this  sort  have  been  most  common  in  chancery,  but  as  courts  of 
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law  have  concurrent  jurisdiction,  and  as  they  have  received  the  same  con- 
struction in  both  courts,  it  may  be  proper  to  notice  the  opinions  that  have 
been  expressed  by  an  eminent  judge  in  a  common  law  court.  In  the  case  of 
Cadogan  v.  Kennett,  Cowper,  434,  Lord  Mansfield  said :  "  These  statutes  (the 
stat.  of  the  13th  and  27th  Eliz.)  cannot  receive  too  liberal  a  construction,  or 
be  too  much  extended  in  the  suppression  of  fraud.  The  statute  of  13th  Eliza- 
beth, chapter  5,  which  relates  to  frauds  against  creditors,  directs  'that  no  act 
whatever,  done  to  defraud  a  creditor,  shall  be  of  any  effect  against  such  creditor 
or  creditors;'  but  then,  such  a  construction  is  not  to  be  made  in  support  of 
creditors  as  will  make  third  persons  sufferers.  Therefore,  the  statute  does  not 
militate  against  any  transaction,  bona  fde>  and  where  there  is  no  imagination 
of  fraud.     And  so  is  the  common  law." 

In  the  case  of  Doe  v.  Koutledge,  Cowp.,  710,  the  same  judge  says:  "A  cus- 
tom has  prevailed,  and  leant  extremely,  to  consider  voluntary  settlements 
fraudulent  against  creditors.  But  if  the  circumstances  of  the  transaction 
show  it  was  not  fraudulent  at  the  time,  it  is  not  within  the  meaning  of  the 
statutes,  though  no  money  was  paid."  In  the  same  case  he  afterwards  says: 
ifc  One  great  circumstance,  which  should  always  be  attended  to  in  these  trans- 
actions, is,  whether  the  person  was  indebted  at  the  time  he  made  the  settle- 
ment.    If  he  was,  it  is  a  strong  badge  of  fraud."     Page  711. 

The  impression  made  by  these  declarations  of  Lord  Mansfield  is,  that  every 
gift  made  by  a  person  indebted  at  the  time,  is  liable  to  great  and  serious  ob- 
jection, and  is,  to  use  his  own  expression,  a  strong  badge  of  fraud,  but  is  not 
necessarily,  and  under  all  possible  circumstances,  absolutely  fraudulent.  "No 
English  chancellor  has  leaned  more'  to  the  creditors,  in  questions  arising  on 
these  statutes,  than  Lord  Hardwicke. 

In  the  case  of  Russell  v.  Hammond,  1  Atk.,  13,  Lord  Hardwicke  said:  "A 
great  deal  has  been  said  on  this  head,  but  it  depends  on  circumstances,  and 
every  case  varies  in  that  respect.  There  are  many  opinions  that  every  volun- 
tary settlement  is  not  fraudulent ;  what  the  judges  mean  is,  that  a  settlement 
being  voluntary,  is  not,  for  that  reason,  fraudulent,  but  an  evidence  of  fraud 
only.  Though  I  have  hardly  known  one  case,  where  the  person  conveying 
was  indebted  at  the  time  of  the  conveyance,  that  has  not  been  deemed  fraud- 
ulent." 

This  strong  expression  of  opinion  against  voluntary  settlements,  made  by  a 
person  indebted  at  the  time,  was  used  in  a  case  where  the  relative  value  of  the 
subject  settled  to  the  estate,  and  debts  t)f  the  settler  is  not,  indeed,  stated,  but 
where  there  is  reason  to  believe  that  it  was  considerable.  It  was  made,  too, 
in  a  case  where  the  settlement  was  in  part  supported,  because  it  was  made  on 
a  valuable  consideration,  and  in  part  declared  void,  because  it  was  made  for 
the  benefit  of  the  settler  himself. 

§  886.  inconsiderable  value  of  the  gift  a  material  circumstance. 

Trivial  gifts,  made  without  any  view  to  creditors,  with  intentions  obviously 
fair  and  proper,  do  not  seem,  from  his  language,  to  have  been  on  the  mind  of 
the  judge.  It  is  observable,  too,  that  he  does  not  lay  down  the  principle  as 
being  universal,  but  says,  "  he  has  hardly  known  one  case  where  the  person 
conveying  was  indebted  at  the  time  of  the  conveyance,  that  has  not  been 
deemed  fraudulent." 

In  Taylor  v.  Jones,  2  Atk.,  600,  the  master  of  the  rolls  said:  "I  look  upon 
it  as  being  a  standing  rule  as  to  creditors  for  a  valuable  consideration,  that  it " 
(a  voluntary  settlement  after  marriage)  "  is  always  looked  upon  as  fraudulent, 
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and  within  the  13th  Elizabeth,  chapter  5."  This  expression  is  certainly  a  very 
comprehensive  one ;  but  it  is  applied  expressly  to  a  family  settlement,  not  to 
an  inconsiderable  gift,  and  is  used  in  a  case  in  which  the  settler  reserved  to 
himself  an  interest  for  his  life. 

In  the  case  of  Lord  Townshend  v.  Windham,  2  Ves.  Sen.,  11,  the  chancellor 
said:  "  But  I  know  no  case  on  the  13th  Elizabeth,  where  a  man,  indebted  at  the 
time,  makes  a  mere  voluntary  conveyance  to  a  child  without  consideration,  and 
dies  indebted,  but  that  it  shall  be  considered  as  part  of  his  estate  for  the  bene- 
fit of  his  creditors."  This  language  is  undoubtedly  very  strong,  but  it  is  used 
in  a  case  in  which  the  father  had,  by  deed,  in  pursuance  of  a  general  power, 
appointed  money  to  be  raised  for  the  benefit  of  his  daughter.  The  case  was, 
in  substance,  this:  Mr.  Windham,  being  seized  for  life  of  a  large  estate,  re- 
mainder to  his  nephew  in  tail,  covenanted  that  his  nephew  should  take  the 
profits  during  his  life,  on  his  permitting  any  person  whom  Mr.  Windham 
should  appoint,  by  deed  or  will,  to  take  the  profits  for  the  same  length  of  time 
after  the  estate  should  come  to  the  nephew.  The  testator,  by  deed,  appointed 
that  his  daughter  should  take  these  profits,  and  it  being  determined  that  they 
were  part  of  the  general  assets,  the  chancellor  declared  them  liable  to  the 
claims  of  creditors.  This  language,  therefore,  is  applied  to  a  conveyance 
which  is  to  take  effect  after  the  death  of  the  testator.  It  may  well  be  doubted 
whether  the  nephew  could  have  been  compelled  to  relinquish  the  profits  re- 
ceived, had  the  conveyance  to  him  been  purely  voluntary. 

In  the  case  of  Kidney  v.  Cousmaker,  12  Ves.,  136,  the  general  doctrine,  that 
a  voluntas  settlement  is  void  as  to  creditors,  is  again  recognized;  but  that, 
too,  was  a  settlement  affecting  a  considerable  portion  of  the  property  of 
the  settler.  The  books  are  full  of  cases  in  which  the  principle  is  acted  on  as 
one  perfectly  settled ;  but  in  all  of  them,  so  far  as  my  researches  have  gone, 
there  has  been  a  conveyance  of  property  to  a  considerable  amount  —  some  set- 
tlement of  a  thing  still  existing  —  or  some  bond  or  contract  to  be  complied 
with  in  future.  The  case  of  Partridge  and  wife  v.  Goss,  Amb.,  596,  cited  by 
the  defendant,  is  a  case  of  a  gift  of  money ;  but  that  case  is  obviously  founded 
on  the  actual  fraudulent  intent  of  the  giver. 

The  suit  was  brought  by  the  legatees  of  Edward  Godfrey,  against  his  exec- 
utors, for  an  account  of  the  personal  estate  of  the  testator,  and  to  have  a 
legacy  of  £  6,000  secured.  An  account  was  directed  in  1736,  and  Joseph  Sew- 
ell^  one  of  the  executors,  was  reported  to  be  largely  indebted.  He  was,  in 
1745,  committed  to  the  Fleet  prison,  for  not  complying  with  an  order  of  court 
directing  him  to  pay  into  the  bank  £  3,000,  part  of  the  money  in  his  hands, 
where  he  remained  till  1750,  when  he  died  insolvent.  The  plaintiffs  brought 
a  supplementary  bill  against  his  children,  four  daughters,  who  had  been  ad- 
vanced by  Sewell  in  his  life-time.  Two  of  the  daughters  were  married,  and 
the  bill  was  dismissed  at  the  hearing  as  to  them,  because  the  money  they  had 
received  was  given  as  marriage  portions.  The  two  remaining  daughters  were 
single,  and  stated  in  their  answers,  each  of  them,  that  she  had  received  £  500, 
in  December,  1743,  as  a  free  gift  for  her  maintenance  and  subsistence  in  the 
world.  The  chancellor  took  time  to  consider  whether  this  money  should  be 
refunded.  He  says:  "  It  struck  me  at  first  as  a  hardship  to  make  the  children 
refund,  especially  as  such  a  gift  could  not  be  considered  as  a  trust  for  the 
giver;  but,  on  consideration,  I  think  no  man  has  such  a  power  over  his  own 
property  to  dispose  of  it  so  as  to  defeat  his  creditors,  unless  for  consideration.  It 
is  the  motive  of  the  giver,  not  the  knowledge  of  the  acceptor,  t!:at  is  to  weigh. 
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The  statute  extends  to  all  cases  except  where  there  is  good  consideration,  and 
bong,  fide;  blood  has  been  held  not  to  be  a  good  consideration.  I  have  no 
doubt  but  that  this  voluntary  gift  proceeded  from  affection  getting  the  better 
of  justice."  "It  was  done  secretly  and  pendente  lite"  His  lordship  was  asked, 
for  the  information  of  the  bar,  who  thought  he  had  laid  down  the  position  too 
broadly,  whether  he  did  not  mean  to  confine  it  to  the  circumstances  of  the 
case?  That,  otherwise,  a  parent  could  not  make  any  gift  whatever,  of  ever 
so  small  value,  to  his  child,  without  its  being  liable  to  be  taken  away  in  favor 
of  creditors ;  to  which  he  said :  "  that  the  fraudulent  intent  is  to  be  collected 
from  the  magnitude  and  value  of  the  gift."  The  idea  of  the  bar,  that  the 
chancellor  had  laid  down  the  position  too  broadly,  must  have  been  founded 
on  the  words ;  u  I  think  no  man  has  such  a  power  over  his  own  property  to  dis- 
pose of  it  so  as  to  defeat  his  creditors,  unless  for  consideration."  "  The  statute 
extends  to  all  cases  except  where  there  is  good  consideration,  and  honafideP 
These  words,  it  was  supposed  by  the  gentlemen  of  the  bar,  would  extend  to 
any  present  whatever,  of  ever  so  small  a  value,  a  parent  might  make  to  his 
child.  His  lordship  confines  their  application  to  gifts  of  magnitude  and  value. 
In  the  case  itself,  the  gifts  were  of  very  great  value,  compared  with  the  prop- 
erty of  the  giver,  and  were  made  under  circumstances  which  exposed  them,  in 
an  eminent  degree,  to  the  charge  of  being  made  for  the  purpose  of  defrauding 
creditors. 

§  887.  Infancy  of  grantee  a  material  cireumstance  in  fraudulent  voluntary 
settlements. 

The  case  of  Chamberlayne  v.  Temple,  decided  in  the  court  of  appeals  (of 
Virginia,  2  Rand.,  384)  is  a  case  where  a  parent,  much  indebted  at  the  time, 
disposed  of  a  considerable  portion  of  his  property  among  his  children,  and  af- 
terwards died  insolvent.  It  is  true  that  he  retained  enough  to  pay  his  debts, 
and  that  his  insolvency  was  produced  by  misfortunes  and  accident ;  but  the 
property  conveyed  away  was  very  considerable,  and  the  most  valuable  part  of 
that  which  he  retained  consisted  of  vessels,  and  of  the  slaves  who  worked 
them.  A  circumstance  too,  which  is,  I  think,  entitled  to  great  consideration 
in  that  case,  is  that  the  children  were  infants,  residing  with  their  father,  so 
that  the  slaves  given  still  remained  in  his  possession.  The  gifts  were  not  made 
to  advance  his  children  in  the  world,  and  it  is  difficult  to  conceive  any  motive 
for  making  them  at  the  time,  other  than  a  desire  to  secure  them  for  his 
children  from  the  claims  of  his  creditors.  That  case  is  a  construction  by  the 
highest  tribunal  of  our  country  of  a  statute  of  this  state,  and  undoubtedly  com- 
plete authority  as  far  as  it  goes ;  but  it  does  not,  I  think,  go  at  all  beyond  the 
English  decisions.  I  should  not,  I  think,  even  before  the  case  of  Chamber- 
layne v.  Temple,  have  hesitated  to  have  determined  such  a  conveyance  to  be 
fraudulent  under  our  statute.  It  was  a  voluntary  conveyance  of  a  very  large 
portion  of  the  donor's  estate,  made  by  a  person  in  embarrassed  circumstances, 
to  infants  who  were  not  at  the  time  in  need  of  any  immediate  provision,  and 
who  were  not  in  a  situation  to  take  the  property  out  of  his  possession. 

In  the  case  of  Sexton  v.  Wheaton,  8  Wheat.,  229  (§§  865-71,  supra),  the 
supreme  court  of  the  United  States  has  said :  "  That  in  construing  the  statute 
of  the  13th  Elizabeth,  the  courts  have  considered  every  conveyance,  not  made  on 
consideration  deemed  valuable  in  law,  as  void  against  previous  creditors." 
This  is  a  general  proposition  concerning  the  extent  of  the  English  decisions, 
not  a  decision  of  the  court  itself,  declaring  that  every  gift,  however  trivial,  is 
at  any  distance  of  time,  and  under  any  circumstances,  to  be  avoided  by  a 
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creditor.  The  term  " conveyance"  indicates  property  of  considerable  value, 
as  respects  the  situation  of  the  parties,  since  it  is  chiefly  in  such  cases  that 
voluntary  donations  of  personal  chattels  assume  the  form  of  conveyance.  The 
general  proposition  was  all  which  could  be  in  the  mind  of  the  court,  since  the 
case  was  one  of  a  subsequent  purchaser,  and  did  not  lead  to  any  minute  in- 
vestigation of  the  distinctions  which  might  possibly  exist  *  in  cases  of  gifts 
made  by  persons  indebted  at  the  time.  As  a  general  proposition,  it  is  un- 
questionably true.  No  voluntary  conveyance  of  property  has  been  sustained 
against  creditors  whose  debts  existed  at  the  time,  but  no  gift  of  suoh  incon- 
siderable value  as  to  come  under  the  denomination  of  a  present,  made  under 
circumstances  entirely  fi;ee  from  suspicion,  has  ever,  so  far  as  I  am  informed, 
been  hunted  up  by  a  creditor,  and  claimed  as  a  part  of  the  donor's  estate. 

§  888.  Slwe  wwting-maid  <md  a  riding-horse  held  inconsiderable  gifts, 
when. 

I  will  now  proceed  to  a  particular  consideration  of  the  several  items  which 
constitute  the  subject  of  the  present  controversy.  The  first  is,  the  gifts  made 
by  Thomas  Randolph  to  his  daughter,  prior  to  her  intermarriage  with  Ran- 
dolph Harrison,  which,  on  the  marriage  in  1790,  were  taken  into  the  posses- 
sion of  her  husband  as  her  property.  These  were  two  negro  girls,  one  of  them 
an  attendant  on  her  person,  and  a  riding-horse. 

Thomas  Randolph  was  a  gentleman  of  ample  fortune,  not  embarrassed  in 
his  circumstances,  nor  so  much  indebted  as  to  create  any  suspicion  of  difficulty 
in  the  payment  of  his  debts.  The  idea  cannot  be  admitted  for  a  moment,  that 
any  apprehension  concerning  his  creditors  was,  in  any  manner,  connected  with 
the  motives  to  this  gift.  That  of  the  waiting-maid  and  that  of  the  riding- 
horse,  especially,  are  usual  in  this  country,  and  come  strictly,  when  made  by  a 
parent  of  unquestionable  solidity,  within  that  class  of  gifts  which  are  denomi- 
nated presents.  They  do  not  much  differ  from  wedding-clothes,  if  rather  more 
expensive  than  usual,  from  jewels,  or  an  instrument  of  music,  given  by  a  man 
whose  circumstances  justified  the  gift.  I  have  never  known  a  case  in  which 
such  gifts,  so  made,  have  been  called  into  question.  These  gifts  come,  I  think, 
completely  within  that  class  of  presents,  which,  according  to  the  case  reported 
by  Ambler  (p.  596,  see  supra),  ought  to  be  excepted  from  the  general  rule  in 
favor  of  creditors.  The  gift  of  the  other  girl  is  not,  I  think,  so  perfectly  clear; 
but  I  find  great  difficulty  in  separating  it  from  the  waiting-maid,  both  having 
been  given  with  intentions  perfectly  fair,  and  both  having  passed  together  to 
the  husband  at  the  time  of  the  marriage,  and  having  remained  in  his  posses- 
sion ever  since. 

This  case  bears  no  resemblance  to  that  of  Temple  v.  Chamberlayne.  If  it 
did,  I  should  not  hesitate  to  follow  the  opinion  of  the  court  of  appeals.  But  the  dis- 
tinction between  them  is  too  obvious  to  require  that  I  should  contrast  them.  In 
the  case  of  Jacks  v.  Tunno,  decided  in  South  Carolina  (3  Desaus.,  1),  a  trader, 
supposed  to  be  in  good  circumstances  at  the  time,  though  considerably  in  debt, 
purchased  a  house  and  lot,  which  was  conveyed  to  the  plaintiffs,  his  infant 
daughters.  A  few  years  afterwards  he  became  bankrupt,  and  this  bill  was 
brought  by  the  donees  to  restrain  the  defendants,  who  are  not  stated  to  be, 
but  I  presume  were,  the  assignees  of  the  bankrupt,  from  selling  the  property. 
The  injunction  was  made  perpetual;  and,  in  giving  his  opinion,  Chancellor 
Rutledge  said:  " Suppose,  for  instance,  a  person  in  this  state  being  indebted, 
though  to  a  considerable  amount,  is  possessed  of  a  large  estate  in  houses  in 
the  city,  gives  a  small  part  of  that  property  to  his  child  or  children;  or  one, 
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similarly  circumstanced  and  indebted,  possessed  of  a  considerable  estate  in 
land  and  negroes,  gives,  a  few  negroes  and  some  land  to  his  children,  and 
either  the  accident  of  fire  in  the  city,  or  the  death  of  his  negroes,  should  re- 
duce his  estate  so  considerably  as  to  occasion  his  insolvency  —  would  this 
court,  under  such  circumstances,  merely  because  the  person  was  largely  in- 
debted at  the  time  of  the  gift,  consider  such  gift  as  fraudulent,  and  set  it  aside, 
because  creditors  were  interested?    I  should  apprehend  not." 

In  the  case  of  Salmon  v.  Bennet,  1  Conn.,  525,  the  court  says,  "  where  there 
is  no  actual  fraudulent  intent,  and  a  voluntary  conveyance  is  made  to  a  child 
in  consideration  of  love  and  affection,  if  the  grantor  is  in  prosperous  circum- 
stances, unembarrassed,  and  not  considerably  indebted,  and  the  gift  is  a  rea- 
sonable provision  for  the  child,  according  to  his  estate  and  condition  in  life, 
comprehending  but  a  small  portion  of  his  estate,  leaving  ample  funds,  unin- 
cumbered, for  the  payment  of  the  grantor's  debts,  then  such  conveyance  will 
be  valid  against  creditors  existing  at  the  time."  These  cases  are  cited,  not  as 
having  the  authority  which  the  decisions  of  our  court  of  appeals  would  have 
in  this  court,  but  as  containing  a  great  deal  of  good  sense,  and  being  entitled 
to  great  respect, 

§  889.  Effect  of  a  subsequent  marriage  of  a  female  donee  upon  t/ie  validity 
of  a  voluntary  settlement. 

If  the  two  girls  and  this  riding-horse  are  to  be  considered  as  given  before 
the  marriage  so  as  to  have  become  ostensibly  the  property  of  the  young  lady 
to  whom  they  were  given,  there  would  be  some  difficulty,  the  perfect  fairness 
of  the  gift  being  shown,  in  setting  aside  the  rights  of  the  husband.  In  the 
East  India  Company  v.  Clavell,  Prec.  in  Chancery,  377,  Sir  Edward  Lyttleton, 
being  appointed  by  the  East  India  Company  president  at  Bengal,  entered  into 
articles  of  agreement  on  the  16th  of  January,  1698,  for  the  faithful  execution 
of  the  trust;  and  also  gave  his  bond,  binding  his  heirs  in  the  penalty  of  £2,000, 
conditioned  for  the  performance  of  the  covenant.  Afterwards,  on  the  21st  of 
the  same  month,  he  made  a  settlement  on  his  daughter  of  £5,000,  to  be  raised 
out  of  land,  and  sailed  for  the  East  Indies.  Some  time  after  the  departure 
of  Sir  Edward,  Mr.  Clavell  made  an  application  to  the  young  lady  in  the  way 
of  marriage,  and  she  placed  the  settlement  in  his  hands.  Being  advised  that 
it  was  valid,  the  marriage  took  effect,  some  time  after  which  Mrs.  Clavell  died 
without  issue.  Mr.  Clavell  administered  on  her  estate,  and  brought  his  bill  to 
have  the  money  raised  as  directed  by  the  settlement.  Sir  Edward  Lyttleton 
had  embezzled  the  effects  of  the  company  to  the  amount  of  £26,000,  and  they 
claimed  this  money,  the  settlement  being  voluntary. 

The  counsel  for  Mr.  Clavell  contended  that  if  the  settlement  was  voluntary 
in  its  creation,  yet  being  the  motive  and  inducement  to  Mr.  Clavell  to  marry 
her,  this  had  now  made  it  valuable.  The  lord  chancellor  thought  the  settle- 
ment a  reasonable  provision,  without  color  of  fraud.  The  articles  did  not  bind 
the  real  estate,  and  the  bond  bound  it  only  to  the  extent  of  the  penalty.  He 
directed  the  amount  of  the  settlement,  except  as  to  the  £2,000,  the  penalty  of 
the  bond,  to  be  paid  to  Mr.  Clavell. 

There  -is  some  difficulty  in  ascertaining  the  principle  of  this  case.  Most 
probably  the  decision  turned  upon  the  point  that  the  debt  to  the  East  India  Com- 
pany could  not  affect  the  subject  out  of  which  the  £5,000  were  to  be  raised.  Yet, 
in  argument,  the  circumstance  that  the  settlement  might  have  influenced  her 
marriage  was  considered  important.  I  cite  it  because  it  was  mentioned  in  a 
subsequent  case  as  deserving  consideration  on  that  account. 
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In  George  v.  Milbank,  9  Yes.,  190,  the  case  was  this :  In  July,  1797,  Sir  Ralph 
Milbank  directed  by  deed  poll  that  £500  should  be  raised  immediately  after 
his  decease,  out  of  certain  trust  premises,  for  the  benefit  of  his  natural  son, 
George  Milbank,  and  died  in  January,  1798.  In  February,  1798,  George  Mil- 
bank,  in  consideration  of  £400,  assigned  this  money  to  Frederick  Glenton  and 
Thomas  Peacock,  subject  to  redemption  on  the  payment  of  £400  pounds  with 
interest.  The  bill  was  brought  by  a  specialty  creditor  of  Sir  Ralph  Milbank,  to 
subject  this  fund  to  his  debt.  The  case  was  decided,  as  it  respected  the  £400, 
in  favor  of  Glenton  and  Peacock,  because  their  equity,  being  to  the  specific 
article,  was  superior  to  that  of  the  general  creditors.  In  the  argument  of  the 
case,  the  case  of  the  East  India  Company  and  Clavell  was  cited  from  Bacon's 
Abridgment.  The  lord  chancellor  said :  "  If  the  doctrine  is  rightly  collected 
from  the  authorities,  it  imports  all  this:  that  if  a  man  is  indebted  and  makes 
a  provision  for  his  child  by  a  pure  voluntary  settlement,  and  that  child  after- 
wards marries,  the  circumstance  of  its  leading  to  the  marriage  makes  the  set- 
tlement good  against  creditors,  though  it  would  have  been  bad  if  no  marriage 
had  taken  place.  I  doubt  whether  it  will  not  be  found  in  the  circumstances 
of  that  case,  that  the  child  was  not  a  pure  volunteer.  If  it  can  be  supported 
as  here  stated,  it  goes  a  great  way  to  decide  this  case ;  for  though  this  is  the 
case  of  a  stranger,  it  makes  no  difference  between  a  voluntary  settlement, 
made  good  by  a  subsequent  marriage,  and  one  made  good  by  a  subsequent  ad- 
vance of  money." 

Undoubtedly  neither  of  these  cases  establishes  the  principle  that  a  sub- 
sequent marriage  will  make  a  voluntary  settlement  good,  and  yet  the  chan- 
cellor treats  that  point  as  if  such  subsequent  marriage  was  not  without  its 
weight. 

§  890.    What  is  a  gift  in  consideration  of  marriage. 

If  the  gift  was  made  at  the  time  of  the  marriage,  the  claim  of  the  husband 
will  not  be  weakened  by  that  circumstance.  A  reasonable  gift  made  con- 
temporaneously with  a  marriage,  and  accompanied  with  a  delivery  of  posses- 
sion, has  strong  claims  to  being  considered  as  a  gift  in  consideration  of  the 
marriage.  Where  the  circumstances  of  the  party  exclude  the  idea  of  any 
interference  on  the  part  of  creditors,  it  is  not  usual  to  convey  by  deed  prop- 
erty which  passes  by  delivery,  nor  to  use  the  solemnity  of  delivery  expressly 
in  consideration  of  marriage,  although  that  may  be  the  real  consideration.  I 
do  not,  however,  place  this  case  on  that  ground.  I  think  a  customary  and 
inconsiderable  gift  from  a  parent  to  a  child,  which  may  properly  be  denom- 
inated a  present,  and  which  is  free  from  all  suspicion  of  an  intention  to 
defraud  or  injure  creditors,  cannot,  if  by  subsequent  mismanagement  the  estate 
of  the  parent  be  wasted,  b^  considered  as  a  fraudulent  gift  at  common  law  or 
under  the  statute.  There  was  alsga  negro  girl  sent  on  the  birth  of  Mrs. 
Harrison's  first  child.    But  this  girl  was  sent  as  a  present  to  the  child. 

§  891.  Bonds  to  daughter ■,  executed  in  pursuance  of  the  settlement  of  an 
estate  by  a  father  among  his  children,  a  voluntary  settlement 

In  1793  Thomas  Randolph  divided  the  greater  part  of  his  estate  among  his 
sons,  stipulating  that  each  of  them  should  pay  certain  debts,  and  should  exe- 
cute a  bond  to  Randolph  Harrison  for  £250.  Randolph  Harrison  took  no 
part  in  this  arrangement,  but  afterwards  parted  with  the  bonds  to  persons  and 
for  a  sum  not  mentioned  in  the  proceedings. 

The  estates  given  by  Thomas  Randolph  to  his  children  were  of  much  greater 
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value  than  the  debts  or  money  they  were  directed  to  pay,  and  no  provision  was 
made  for  the  debt  due  to  Spiers,  Bowman  &  Co.  Where  a  conveyance  is  made 
to  children  of  property  to  a  large  amount  charged  with  debts  bearing  no  pro- 
portion to  its  value,  the  children  cannot  be  considered  as  purchasers  of  the 
whole,  but  must  take  the  clear  surplus  value  of  the  property  as  volunteers. 
With  respect  to  this  debt  for  which  no  provision  was  made,  such  voluntary 
conveyance,  according  to  all  the  cases,  must  be  considered  as  fraudulent.  But 
the  property  thus  conveyed  is  wasted  and  is  beyond  the  reach  of  the  creditor. 
How  are  the  bonds  given  to  the  sons  to  be  considered  ? 

This  question  is  not  without  its  difficulties.  They  were  given  by  the  sons  in 
part  payment  for  the  property  convejred  to  them  by  their  father,  not  to  their 
father,  but  directly  to  Randolph  Ilarrison.  I  have  felt  some  doubt  whether 
such  bonds  were  within  the  statute,  but  upon  the  best  consideration  I  can  give 
the  subject,  the  opinion  I  have  formed  is  that  as  they  are  in  fact  the  gift  of  the 
father  to  his  daughter,  they  are  in  substance  equivalent  to  a  charge  upon  the 
property  conveyed  to  the  sons,  which  charge  would  be  as  liable  to  creditors  as 
the  property  itself.  I  therefore  consider  Mr.  Harrison  as  liable  for  these  bonds, 
but  liable  only  for  the  amount  actually  received  on  them.  Had  they  never 
been  paid ,  it  cannot  be  pretended  that  he  would  be  accountable  for  their 
amount  to  the  creditors.  If  it  cannot,  then  he  will,  I  think,  be  at  liberty  to 
show  what  was  the  amount  actually  received. 

§  892.  Bond  given  to  wri-in-law. 

The  subject  which  remains  to  be  considered  is  the  bond  given  to  Mr.  Harri- 
son by  Mr.  Randolph  himself.  Supposing  this  to  be  an  obligation  which  bound 
Mr.  Randolph  to  the  payment  of  the  money,  the  question  is,  whether  Randolph 
Harrison  is  liable  for  the  money  actually  received  upon  it?  I  think  the  cases  of 
Stiles  v.  The  Attorney  General,  2  Atk.,  152;  Gilham  v.  Loche,  9  Ves.,  613; 
and  Berry,  Ex  parte,  19  Ves.,  218,  decide  this  question  in  the  negative.  They 
decide  that  satisfaction  by  bond,  and,  I  think,  by  payment  of  what  is  due  on 
a  voluntary  bond  or  conveyance,  is  not  to  be  considered  as  a  voluntary  act 
within  the  statute. 

If,  then,  this  bond  is  to  be  considered  as  binding  in  its, terms,  I  do  not 
think  Randolph  Harrison  accountable  for  the  amount  received  upon  it.  If  it 
is  not  binding,  it  is  nothing,  and  Randolph  Harrison  can  only  be  charged  with 
the  amount  actually  paid  by  Thomas  Randolph,  of  which  there  is  no  evidence 
before  the  court.  It  is,  however,  a  subject  into  which  an  inquiry  would  be  useless, 
because  the  bonds  given  by  the  three  sons  would,  on  any  probable  estimate 
of  their  value,  exceed  the  amount  of  the  debt  due  the  plaintiff. 

According  to  the  former  course  of  this  court,  founded  on  what  was  sup- 
posed to  be  the  course  of  the  state  courts,  Randolph  Harrison  would  be 
accountable  only  for  such  proportion  of  $ie  debts  of  Thomas  Randolph,  as 
the  property  received  by  him  bore  to  the  property  received  by  the  sons. 
But  that  principle  is  completely  overturned  by  the  case  of  Temple  v.  Cham- 
berlayne,  and  I  conceive  it  as  now  settled,  that  the  whole  sum  is  liable  to 
the  claims  of  creditors.  If  it  be,  then  the  decree  must  be,  that  the  defendant 
pay  to  the  plaintiff  the  sum  of  $3,064.92,  to  be  discharged  by  the  payment  of 
$1,532.46,  the  debt  in  the  declaration  mentioned,  that  being  the  amount  of 
the  judgment  rendered  in  this  court  against  Thomas  Randolph  in  favor 
of  John  Bowman,  as  surviving  partner  of  Spiers,  Bowman  &  Co.,  in  May, 
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BEARGUMBNT. 

§  893.    Voluntary  settlements;  when  money  is  to  be  refunded  by  a  child. 

Opinion  by  Marshall,  C.  J. 

A  reargument  of  this  case  having  been  granted  at  the  request  of  the  coun- 
sel for  Eandolph  Harrison,  it  has  been  reconsidered  by  the  court. 

The  argument  has  turned  chiefly  on  two  points:  1.  That  the  whole  estate 
conveyed  to  the  sons  is  chargeable  with  this  debt.  2.  That  a  gift  of  money 
by  a  parent  to  a  child,  not  really  made  with  a  fraudulent  intent,  is  not  con- 
structively fraudulent  under  the  statute. 

1.  That  the  whole  debt  should  be  paid  by  the  sons,  were  they  now  solvent, 
and  before  the  court,  will  be  really  admitted;  but  two  of  them  are  dead  in- 
solvent, and  the  third,  who  is  now  alive,  is  admitted  to  be  insolvent.  The 
creditor  can  receive  nothing  from  that  source.  It  is  insisted  that  the  land  is 
liable  in  the  hands  of  the  purchasers.  Of  this  I  am  not  confident;  but  were 
it  to  be  admitted  that  a  person  who  holds  by  purchase  from  a  voluuteer  takes 
the  property  subject  to  the  creditors  of  the  original  donor,  I  should  still  be  of 
opinion  that  the  creditor  would  not  be  compellable  to  proceed  against  such 
purchaser,  and  I  should  also  think  that  no  decree  could  be  made  against  him, 
in  aid  of  a  volunteer  who  was  able  to  pay  the  debt. 

2.  It  is  true,  that  few  cases  are  to  be  found  in  the  books,  in  which  a  child 
has  been  decreed  to  refund  money  actually  received  from  a  parent.  From  the 
nature  of  the  transaction,  such  gifts  would  not  frequently  be  the  subject  of 
inquiry.  Where  they  are  inconsiderable  in  amount,  they  are  seldom  made  the 
subject  6i  inquiry;  and,  were  they  even  looked  into,  would,  perhaps,  not  be 
deemed  fraudulent;  and  where  large  advances  are  made,  they  most  generally 
consist  of  money  in  the  funds,  or  charged  on  lands ;  but  in  the  case  of  Part- 
ridge v.  6oss,  reported  in  Ambler,  a  gift  of  money  to  a  child  was  declared 
fraudulent  as  against  creditors,  and  the  chancellor  founded  his  opinion  on  the 
magnitude  and  value  of  the  gift.  That  case  was,  it  is  true,  tainted  with  cir- 
cumstances leading* strongly  to  the  opinion  that  the  gift  was  made  for  the  pur- 
pose of  providing  for  his  family  at  the  expense  of  a  creditor,  but  the  chan- 
cellor places  his  decree  chiefly  on  the  magnitude  of  the  gift;  the  fraud  was 
ihferred,  in  a  great  degree,  from  that  circumstance.  In  the  case  at  bar,  the 
gift  to  Eandolph  Harrison  forms  a  part  of  a  more  considerable  transaction, 
and  cannot  easily  be  separated  from  it.  That  transaction  was  the  division  of 
the  estate  of  Thomas  Randolph  among  all  his  ehildren ;  though  only  a  small 
portion  was  allotted  to  Eandolph  Harrison,  that  small  part  must,  I  think,  par- 
take of  the  character  of  the  whole  transaction.  It  would  be  very  difficult  tQ 
relieve  this  whole  family  arrangement  entirely  from  the  taint  of  being  made, 
at  any  rate,  without  sufficient  regard  to  the  claim  of  a  creditor  not  provided 
for.  It  has  been  said  at  the  bar,  that  there  was  a  general  promise  on  the  part 
of  the  sons  to  pay  any  debts  which  might  appear;  but  there  is  no  proof  of 
such  promise;  and  had  any  debt,  not  mentioned  in  the  conveyances,  formed 
a  part  of  the  consideration,  a  stipulation  to  that  effect  ought  to  have  been  in- 
serted. It  has  been  said,  with  some  probability,  that  this  debt  was  forgotten; 
but  however  satisfactory  this  excuse  may  be  in  an  inquiry  into  the  morality 
of  the  arrangement,  it  would  be  dangerous  to  admit  it  in  an  inquiry  into  its 
legality. 

The  cases  of  Gilham  v.  Locke,  9  Ves.,  612,  and  Berry,  &c  parte,  19  Yes.,  218, 
from  which  it  is  inferred,  that  money  paid  in  discharge  of  a  voluntary  bond  is 
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not  within  the  statute,  rather  support  the  opinion,  I  think,  that  money  given 
in  the  first  instance*  not  under  the  obligation  of  such  bond,  would  be  within 
the  statute.  The  validity  of  such  payment  would  not,  I  think,  have  been 
placed  on  the  obligation  which  a  voluntary  bond  creates  between  the  parties, 
if  the  advance  of  the  money,  independent  of  such  prior  obligation,  had  been 
considered  as  beyond  the  reach  of  the  statute.   . 

This  case  is  one  of  extreme  hardship,  which  ought  not  to  be  carried  beyond 
express  authority ;  but  I  think  myself  bound  to  adhere  to  the  decree  in  favor 
of  the  plaintiff. 

BACKHOUSE  v.  JETT. 
(Circuit  Court  for  Virginia:  1  Marshall,  500-517.     1821.) 

Statement  of  Facts. —  The  bill  in  this  case  attacks  as  fraudulent  a  deed  of 
gift  made  by  Thomas  Jett,  deceased,  to  his  son,  William  Storke  Jett,  of  cer- 
tain lands  and  slaves.  The  defendant,  the  donee,  is  also  administrator  ds  bonis 
ncm  of  the  estate  of  Thomas  Jett. 

Opinion  by  Marshall,  C.  J. 

The  principal  controversy  between  the  parties  respects  a  number  of  slaves, 
comprised  in  a  deed  of  gift  made  in  his  lifetime  by  Thomas  Jett,  the  original 
debtor,  to  the  defendant^  his  son,  for  his  establishment  in  life.  This  deed,  be- 
ing voluntary,  is  said  to  be  fraudulent  as  to  creditors,  and  the  plaintiff  claims 
the  slaves  and  their  hire,  from  the  death  of  the  donor.  The  defendant  con- 
tends, that  he  is  liable  only  for  the  slaves  now  alive,  for  the  price  of  such  as 
have  been  sold,  and  for  interest  and  hires,  if  at  all,  only  from  the  filing  of 
the  bill,  in  which  the  claim  is  made.  The  commissioner  has  charged  the  ad- 
ministrator with  the  value  of  all  these  slaves,  and  with  interest  on  this  sum. 
Several  exceptions  have  been  made  to  this  item  of  the  account,  and  the  in- 
structions of  the  court,  for  regulating  the  conduct  of  the  commissioner,  have 
been  required. 

The  plaintiff  contends :  1st.  That  these  slaves  were  assets  in  the  hands  of 
the  administrator.  2d.  That  a  person  holding  under  a  voluntary  deed  is 
liable  for  profits. 

If  the  first  point  be  decided  in  favor  of  the  plaintiff,  it  will  determine  the 
question,  for  it  has  never  been  doubted  that  an  administrator  is  liable  for  the 
profits  which  have  been  made  on  the  assets  in  his  hands. 

§  8*)4«    Whether  slaves,  tlte  gift  of  the  owner  in  his  lifetime^  are  assets. 

Are  slaves,  then,  which  are  given  by  the  owner  in  his  lifetime,  assets  in  the 
hands  of  his  representative,  if  required  for  the  payment  of  debts?  If  this  was 
a  case  of  the  first  impression,  it  would  be  decided  by  the  words  of  the  act  of 
our  state  legislature,  which  makes  such  deeds  of  gift  void  against  those  only 
who  may  have  been  injured  by  them.  As  between  the  parties,  they  are  to  all 
intents  and  purposes  valid.  William  Storke  Jett,  so  far  as  respected  any  claim 
to  be  set  up  by  Thomas  Jett,  was  the  owner  of  these  slaves ;  and  if  this  be 
true,  they  could  not  be  assets  in  the  hands  of  the  representatives  of  Thomas 
Jett.  But  our  statute  is  in  a  great  degree  copied  from  that  of  England,  and 
so  far  as  it  is  copied,  Virginia  is  supposed  to  have  adopted,  with  the  statute, 
the  settled  English  construction  of  it.  It  is  therefore  proper  to  examine  the 
English  cases  on  this  point. 
*  The  counsel  for  the  plaintiff  relies  much  on  Koberts  on  Frauds,  vol.  II,  pages 
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592-3.  Roberts  says:  "But,  wherever  a  man  makes  a  fraudulent  gift  of  his 
goods  and  chattels,  and  dies  indebted,  the  rule,  upon  the  statute  of  Elizabeth,  ch. 
5,  has  always  been  to  construe  the  gift  as  utterly  void  against  all  his  creditors, 
and  the  debtor  to  have  died  in  full  possession,  with  respect  to  their  claims,  so 
that  the  effects  are  just  as  much  assets  in  the  hands  of  the  personal  represent- 
atives, as  to  creditors,  as  if  no  such  attempt  to  aliene  them  had  been  made." 

It  is  admitted  that  Eoberts  lays  down  the  rule  in  broad  and  explicit  terms. 
But  very  little  attention  to  what  immediately  follows  will  be  sufficient  to 
show  that  his  expressions  are  very  unguarded ;  and  that  if  his  proposition  is 
true  in  any  case,  it  is  only  in  the  case  of  the  donor's  retaining  possession. 
This  was  the  point  determined  in  Bethel  v.  Stanhope,  Cro.  Eliz.,  810. 

In  Bethel  v.  Stanhope  the  donor  died  in  possession,  and  the  defendant 
had  intermeddled  with  the  goods,  so  as  to  become  executor  in  his  own  wrong, 
before  administration  was  granted  to  him.  After  administration  granted,  he 
delivered  the  goods  to  the  donee,  who  was  the  daughter  of  the  donor.  The 
court  determined :  1st.  That  the  defendant  might  be  sued  as  executor,  and 
2d.  That  the  goods  which  had  been  in  his  possession  were  assets  and  re- 
mained such,  notwithstanding  the  delivery  to  the  donee. 

In  addition  to  the  very  essential  fact,  that  the  donor  in  this  case  died  in 
possession  of  the  goods,  there  was  a  clause  in  the  deed,  that  it  should  be  void 
upon  the  payment  of  20s.,  and  the  jury  expressly  find  and  that  it  was  made  by 
covin,  to  defraud  his  creditors.  As  qovin  implies  participation  in  the  actual 
fraud  on  the  part  of  the  donee,  it  is  presumed  that  she  could  not  have  recov- 
.  ered  these  goods  in  a  suit  against  the  donor,  or  his  administrator.  He  was 
therefore  in  possession  of  the  goods  which  he  might  lawfully  retain,  and  which 
were  assets  in  his  hands  for  the  payment  of  debts.  He  could  no  more  divest 
himself  of  these  assets  or  of  his  liability  for  them  to  creditors  by  delivering 
them  to  a  donee,  not  having  a  legal  right  to  demand  them,  than  by  delivering 
them  to  a  legatee. 

Eoberts  adds :  "  To  give  substantial  effect  to  this  construction,  the  voluntary 
donee  is  considered  as  liable  to  be  charged  as  executor  de  son  tort,  if  he  take 
possession  of  the  goods  after  the  decease  of  the  donor." 

Kow,  to  me  it  seems  difficult  to  reconcile  this  determination  with  the  idea 
that  these  goods  are  assets  in  the  hands  of  the  rightful  executor.  If  any  other 
person  take  them  from  the  possession  of  the  executor,  he  is  a  trespasser,  and 
not  an  executor  de  son  tort,  unless  he  claims  to  take  them  as  executor,  or  does 
other  acts  of  an  executor.  This  is  expressly  determined  in  Head's  Case,  3 
Coke,  33.  It  seems  to  me,  that  charging  the  donee,  in  this  case,  as  executor  de 
son  tort,  when  another  person  would  not  be  so  charged  for  the  same  act,  in- 
stead of  proving  that  they  are  assets  in  the  hands  of  the  rightful  executor, 
goes  far  to  prove  the  contrary.  Bead's  case  contains  another  principle  which 
is  decisive  on  the  general  question,  where  the  possession  has  been  parted  with 
by -the  donor.  The  court  says:  "  When  the  defendant  takes  the  goods  before 
the  rightful  executor  hath  taken  upon  him  or  proved  the  will,  he  may  be 
charged  as  executor  of  his  own  wrong,  for  the  rightful  executor  shall  not  be 
charged  but  with  the  goods  which  come  to  his  hands  after  he  takes  upon  him 
the  charge  of  the  will." 

Now,  if  the  executor  shall  not  be  charged  with  goods  of  which  the  testator 
died  possessed,  until  they  are  reduced-  to  actual  possession,  he  shall  not,  a  for- 
tiori, be  charged  with  goods  of  which  the  testator  did  not  die  possessed,  but 
which  he  had  given  away  in  his  lifetime.    But  to  return  to  Roberts.   He  says, 
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that  where  the  goods  are  taken  by  the  donee,  after  administration  granted  to 
another,  he  may  be  charged  as  executor  de  son  tort;  "  and  this,"  he  adds, 
"seems  to  be  a  rule  much  in  favor  of  the  rightful  executor  and  administrator, 
who  cannot  excuse  himself  upon  the  statute  of  Elizabeth,  from  delivering  up 
the  subject  of  his  testator's  or  intestate's  fraudulent  gift  to  the  donee,  if  he 
demand  it." 

Now,  this  proposition  appears  to  me  to  be  in  direct  opposition  to  that  be- 
fore laid  down  by  the  same  author.  If,  under  the.  statute,  the  executor  is 
obliged  to  surrender  the  thing  given  to  the  donee,  even  where  the  donor  dies 
in  possession  and  the  thing  is  in  his  hands,  he  is  not  afterwards  chargeable 
with  the  same  property  as  assets,  and,  a  fortiori,  he  cannot  be  charged  with 
it,  if  it  never  came  to  his  hands,  but  was  delivered  to  the  donee  in  the  lifetime 
of  the  testator. 

This  last  doctrine  of  Mr.  Roberts  is  completely  sustained  by  the  case  in  Cr. 
Jao.,  271.  In  that  case  the  donor  died  in  possession,  and  the  donee  sued  the 
administrator,  who  pleaded  that  the  gift  was  fraudulent,  and  that  his  testator 
was  indebted,  and  did  not  leave  other  assets  sufficient  to  pay  his  debts.  The 
plaintiff  demurred  and  the  court  gave  judgment  in  his  favor.  This  case 
seems  to  me  to  be  entirely  decisive  of  the  whole  question.  If  the  admin- 
istrator could  not  maintain  his  own  possession  against  the  donee,  it  is  very 
clear  that  he  could  not  defeat  the  possession  of  the  dSnee;  and  if  he  could  not, 
it  is  equally  clear,  that  the  law  cannot  consider  the  goods  as  assets  in  his  hands. 

Mr.  Stanard  also  quoted  1  Mad.,  218,  and  2  Term  R.,  587.  But  Maddox 
goes  no  further  than  to  say  that  the  goods  "  shall  still  be  considered  as  a  part 
of  the  donor's  estate  for  the  benefit  of  his  creditors ;"  that  is,  as  I  understand 
him,  they  shall  be  so  considered  in  the  hands  of  the  donee ;  and  the  case  in  2 
Term  Rep.  only  determines  that  the  donee  may  be  considered  as  executor  de 
son  tort.  I  think,  then,  it  is  very  clear  that,  according  to  the  English  cases, 
as  well  as  on  the  words  of  the  statute,  these  slaves  are  no  assets. 

§  895.  Liability  of  donee  to  creditors  in  case  of  a  gift  from  parent  to  child. 

2d.  This  leads  to  the  inquiry  into  the  extent  of  the  liability  of  the  donee. 
It  is  not  denied  that  this  is  a  case  free  from  any  charge  of  covin.  There  is  no 
fraud  in  fact  or  bad  faith  on  the  part  of  the  donee.  I  think  there  was  none 
on  the  part  of  the  donor,  for  the  case  presents  no  reason  for  supposing  that 
the  deed  was  made  in  contemplation  of  insolvency,  or  with  a  view  to  defraud 
creditors.  It  is  made  two  years  before  the  death  of  the  testator,  and  before 
the  date  of  his  will,  and  it  is  not  pretended  that  he  was  at  the  time  in  bad 
health.  He  does  not  appear  to  have  been  pressed  by  creditors,  nor  does  the 
administration  account  exhibit  debts  of  which  he  might  be  particularly  appre- 
hensive. There  are  no  judgments,  or  even  bonds;  there  is  nothing  to  induce 
a  suspicion  that  he  was  not  in  good  credit  or  that  he  doubted  his  ability  to  pay 
any  claim  which  might  be  brought  against  him.  In  this  situation  he  gives 
half  his  estate  to  his  only  son  for  his  establishment  in  life.  The  policy  of  the 
law  very  properly  declares  this  gift  void  as  to  creditors,  but  looking  at  the 
probable  views  of  the  parties  at  the  time,  there  appears  to  be  ao  moral  turpi- 
tude in  it.  In  such  a  case  is  the  donee  responsible  for  more  than  the  slaves 
themselves,  including  their  issue  now  in  existence  and  their  profits  from  the 
time  they  were  claimed  by  creditors,  and  for  the  money  actually  received  for 
those  which  have  been  sold  and  for  interest  on  that  money  from  the  same 
time?  Is  he  responsible  for  profits  which  accrued  before  the  creditor  made 
his  demand  ? 
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There  is  some  difficulty  in  this  question,  considered  merely  on  principle. 
The  donee  has  title  against  all  the  world  except  against  creditors.  He  has  a 
title  defeasible  by  creditors  only.  It  is  good  against  the  donor  and  his  execu- 
tors. Where  a  person  having  no  title  holds  the  property  of  another,  the 
profits  belong  to  that  other;  but  in  this  case  the  slaves  are  not  the  property  of 
the  creditors.  They  have  a  claim  upon  them  for  satisfaction  of  their  debts, 
but  no  title  to  them.  Profits  in  the  hands  of  an  executor  are  liable  for  debts, 
because  they  form  a  part  of  the  estate  of  the  testator,  and  the  executor  re- 
ceives them  as  trustee  for  that  estate.  But  the  donee  is  not  a  trustee  for  the 
estate  of  the  testator;,  and  it  is  not  clear  that  he  is  a  trustee  for  the  creditors, 
since  he  has  always  held  the  property  in  bis  own  right.  It  is  by  no  means 
clear  upon  principle  where  the  title  is  not  to  the  thing  itself,  but  to  have  it  sold 
in  satisfaction  of  a  debt,  that  this*  title  can  extend  to  the  profits  previously 
made  of  that  thing  by  a  bona  fide  possessor. 

It  might  be  expected  that  these  questions  had  frequently  arisen  under  a 
statute  passed  in  the  reign  of  Elizabeth,  and  had  been  long  settled.  But  I  have 
been  able  to  find  no  case  in  which  it  has  arisen;  and  I  am  the  more  inclined  to 
think  it  never  has  been  made,  because  the  gentlemen  concerned  in  this  cause 
would,  I  think,  have  fouud  the  case  had  it  existed.  In  Patridge  v.  Goss,  Amb., 
596,  a  gift  of  money  to  (laughters  was  declared  void  and  directed  to  be  re- 
funded, but  no  claim  appears  to  have  been  made  for  interest. 

Viner,  in  his  first  volume,  page  186,  pi.  9,  lays  down  the  broad  and  general 
principle  that  a  bona  fide  possessor  receives  the  profits  as  his  own.  But  I 
should  be  much  better  satisfied  could  I  see  the  case  itself  and  the  reasoning  on 
which  the  decision  was  made.  In  the  absence  of  decisions  in  cases  of  personal 
property,  those  which  have  been  made  respecting  the  profits  of  real  estate  have 
been  resorted  to  on  both  sides,  and  gentlemen,  reasoning  from  analogy,  have 
applied  the  law  in  such  cases  to  voluntary  gifts  of  chattels.  It  has  been 
affirmed  and  denied  that  heirs,  devisees,  and  all  persons  holding  real  estates  as 
volunteers,  are  accountable  to  creditors  for  profits. 

The  case  of  Da  vies  v.  Top,  1  Br.  Ch.,  524,  has  been  relied  on  as  showing  that 
the  heir  is  accountable  for  profits.  The  report  of  that  case  is  remarkably  con- 
fused and  unsatisfactory.  John  Top  died  in  April,  1778.  The  bill  was 
brought  for  an  account  and  application  of  the  personal  estate,  not  specially 
bequeathed,  to  the  payment  of  debts ;  and  in  case  the  personal  estate  should 
not  be  sufficient,  to  have  the  deficiency  raised  by  sale  or  mortgage  of  the  real 
estate.  The  cause  was  heard  at  the  rolls  in  February,  1780,  when  it  was 
directed  that  the  real  estate  should  be  sold  to  make  up  any  deficiency  in  the 
personal  estate;  and  it  was  declared  that  if  the  real  estate  should  not  be  suf- 
ficient, the  rents  and  profits  should  be  applied  to  make  up  the  deficiency. 

There  are  several  parts  of  this  decree,  as  stated,  which  appear  to  me  to  be 
very  extraordinary ;  but  I  shall  not  notice  them  because  they  do  not  apply 
to  the  question  before  the  court,  though  they  certainly  bring  the  whole  case 
into  some  doubt  But  the  decree,  so  far  as  it  respects  rents  and  profits,  is  ex- 
pressed in  general  terms,  not  declaring  whether  the  rents  and  profits  shall  be 
computed  from  the  death  of  the  testator,  or  from  the  filing  of  the  bill.  In 
the  particular  case  it  could  not  have  been  of  much  consequence,  for  the  cause 
was  heard  at  the  rolls,  in  less  than  two  years  after  the  death  of  the  testator, 
which  leaves  it  probable  that  no  profits  accrued  between  the  death  of  the  tes- 
tator and  the  filing  of  the  bill. 

It  does  not  appear,  certainly,  from  the  opinion  of  the  chancellor,  whether 
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this  case  was  affirmed  or  reversed,  and  in  his  opinion,  not  a  syllable  is  said  on 
that  part  of  it  which  respects  profits.  The  principal  question,  that  on  which 
the  parties  were  desirous  of  obtaining  the  opinion  of  the  court,  appears  to 
have  been,  whether  after-purchased  lands  which  descended  to  the  heir,  or 
specific  legacies  and  lands,  specifically  devised,  but  charged  with  debts  and 
legacies,  should  be  first  liable  for  those  debts.  The  complexion  of  the  case 
gives  some  reason  for  the  opinion  that  the  question  of  profits  was,  in  fact,  of 
no  importance,  and  was  not  raised  in  the  bill.  This  case,  I  think,  leaves  that 
question  where  it  was  found. 

The  cases  in  2  Atkyns  are  so  obscurely  reported  as  to  give  no  decisive  in- 
formation on  the  subject.  In  Sims  v.  Urry,  2  Ch.  Ca.,  225,  the  chancellor  de- 
creed profits  only  from  the  time  of  pronouncing  the  decree.  Baron  Weston's 
case,  as  cited  in  1  Vera.,  1T4,  was  this:  Baron  Weston  brought  debt  on  a 
bond  against  the  heir,  but  for  three  descents  the  heir  continued  an  infant,  so 
that  the  parol  demurred.  The  guardian  received  the  profits  of  the  estate  and 
converted  them  to  her  own  use.  The  baron  brought  an  action  against  her,  as 
administratrix  of  the  children,  but  did  not  succeed.  In  the  principal  case  the 
counsel  admitted  that  profits  could  not  be  demanded  during  minority. 

In  Waters  v.  Ebral,  2  Vera.,  606,  it  was  determined,  that  a  guardian  was 
not  compellable  to  apply  the  profits  of  a  ward's  estate  to  the  payment  of  bond 
debts. 

In  the  case  of  Chambers  and  others  v.  Harvest  and  others,  Moseley,  124, 
the  question  was,  whether  the  heirs  should  account  for  profits  from  the  time 
of  filing  the  bill.  In  6  Ves.,  93,  Pulteney^  v.  Warren,  the  chancellor  says: 
"  Where  there  has  been  an  adverse  possession,  and  upon  an  application  to  this 
court,  upon  grounds  of  equitable  relief,  the  plaintiff  appears  entitled  to  an  ac- 
count of  rents  and  profits,  if  there  has  been  a  mere  adverse  possession,  with- 
out fraud  or  concealment,  or  an  adverse  possession  of  some  instrument,  without 
which  the  plaintiff  could  not  proceed,  the  court  has  said,  the  account  shall  be 
taken  only  from  the  filing  of  the  bill,  for  it  is  his  own  fault  not  to  file  it  sooner." 

In  7  Ves.,  541,  Pettiward  v.  Prescott,  the  amount  of  rents  and  profits  was 
restrained  to  the  time  of  filing  the  bill.  These  two  cases  from  Vesey  are  not 
cases  where  the  heir  is  made  liable  for  the  debt  of  the  ancestor.  They  are 
cases  of  title,  which  is  much  stronger.  Even  in  them,  the  account  has  been 
restrained,  where  there  was  nothing  to  prevent  the  plaintiff  from  having  pro- 
ceeded to  the  time  of  filing  the  bill.  In  the  case  of  Shettleworth  v.  Neville, 
1  Term  R,  454,  which  was  an  action  of  debt  against  the  heir  Ashhurst  says: 
"  Till  the  possession  is  recovered  against  him  (the  heir),  he  is  entitled  to  the 
rents  and  profits ;  and  he  is  entitled  to  receive  them  till  judgment  is  given 
against  him."     1  Durn.  &  E.,  457. 

At  common  law,  the  heir  who  had  aliened  before  action  brought  might 
plead  that  he  had  nothing  by  descent  at  the  time  of  suing  out  the  writ  or  filing 
the  bill.  Had  the  profits  been  assets,  this  plea  could  not  have  been  main- 
tained. The  profits,  therefore,  were  not  assets.  The  statute  of  the  3d  and 
4th  of  William  &  Mary,  which  has  rendered  the  heir  in  cases  of  alienation 
liable  for  the  value  of  the  land,  does  not  make  him  liable  for  the  profits,  or 
for  interest  on  the  money.  It  is  to  be  fairly  presumed  that  the  statute  has 
adopted  the  rule  of  the  court  of  chancery. 

Upon  the  best  consideration  I  can  give  to  the  cases,  I  am  well  satisfied,  that 
chancery  does  not  make  an  heir  responsible  for  profits  accrued  before  the  filing 
of  the  bill,  and  I  think  the  analogy  between  real  and  personal  estate,  in  this 
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respect,  is  a  strong  one.  This  question  was  well  considered  in  Mun ford's  case, 
and  decided  against  the  claim  to  profits.  I  regret  that  the  opinion  then  given 
has  been  mislaid.  (See  Alston  v.  Munford,  1  Marsh.,  266,  and  note  on  page 
285.) 

The  plaintiffs  counsel  has  relied  on  a  case  reported  in  5  Mun.,  492  (Baird 
v.  Bland).  In,  the  construction  of  a  state  statute,  the  courts  of  the  Union  have 
uniformly  adopted  the  rule  of  decision  given  by  the  state  courts.  If,  there- 
fore, the  court  of  appeals  had  decided,  that  under  our  statute  of  frauds,  a 
donee  was  responsible  for  profits,  I  should  have  followed  the  precedent,  how- 
ever erroneous  I  might  have  thought  it.  But  the  case  to  which  the  plaintiff 
has  referred  is  not  a  ca^e  under  the  statute.  It  is  not  the  case  of  a  creditor, 
but  of  a  person  having  title  to  the  slave  recovered. 

I  think  the  defendant,  "William  Storke  Jett,  is  responsible  for  the  slaves  now 
alive,  at  their  present  value,  or  for  the  slaves  themselves;  and  for  profits  from 
ihe  filing  of  the  amended  bill  which  claims  them ;  and  for  the  money  actually 
received  for  those  which  have  been  sold,  with  interest  thereon,  from  the  same 
time.    And  the  report  is  to  be  made  up  in  conformity  with  this  opinion. 

§  896.  In  general.— To  bring  a  case  within  the  statute  of  13th  Elizabeth,  chapter  5,  the 
conveyance  must  be  voluntary :  it  must  be  made  by  the  owner  of  the  land  if  land  be  conveyed ; 
he  must  be  indebted  at  the  time ;  and  the  conveyance  must  be  made  with  intent  to  hinder,  de- 
lay, and  defraud  creditors.  In  general,  the  intent  will  be  presumed  from  the  fact  of  indebted- 
ness. Where  these  circumstances  concur  the  conveyance  is  void  as  well  in  respect  to  subse- 
quent creditors  as  prior  ones.    Gilmore  v.  North  American  Land  Co.,#  Pet.,  C.  C.,  460. 

§  SO  7.  Under  the  statutes  and  decisions  of  New  York,  as  well  as  under  the  decisions  of  the 
supreme  court  of  the  United  States,  an  intent  to  defraud  subsequent  creditors  is  sufficient  to 
avoid  a  conveyance,  if  it  was  either  voluntary  or  not  made  in  good  faith.  It  was  so  held 
where  a  surety  in  a  stipulation  given  on  the  release  of  property  seized  for  forfeiture  in  viola- 
tion of  the  internal  revenue  laws,  immediately  upon  the  rendition  of  a  decree  of  forfeiture, 
and  before  the  rendering  of  the  judgment  upon  the  stipulation,  conveyed  his  property  to  a 
person  who  afterwards,  without  consideration,  conveyed  it  back  to  his  wife.  United  States  r. 
Stiner,*  8  Blatch.,  644. 

§  898.  Neither  love  and  affection,  nor  a  gift,  can  support  a  deed  fraudulently  given,  though 
a  money  consideration  be  named  in  it.    Walcott  t;.  Alniy,*^  McL.,  23. 

§  899.  A  person,  in  embarrassed  circumstances  and  unable  to  pay  his  debts,  made  a  convey- 
ance to  his  wife's  sister,  upon  the  pretense  that  he  was  indebted  to  the  estate  of  the  grantee's 
deceased  husband,  but  really  for  the  purpose  of  reserving  the  land  from  creditors.  This  was 
known  to  the  grantee.  Later  the  grantee  conveyed  the  land  to  the  wife  of  the  grantor  upon  a 
consideration  furnished  by  the  grantor  himself ,  and  the  latter  collected  the  rents  of  the  prop- 
erty without  accounting  for  the  same.  The  conveyances  were  held  to  be  fraudulent  and  void 
as  to  creditors.    Ibid. 

§  900.  A  person  heavily  in  debt,  and  against  whom  suits  were  pending,  made  a  conveyance 
to  his  brother  for  a  consideration  considerably  below  the  true  value  of  the  premises,  the  vendor 
remaining  in  possession  and  occupying  the  property  after  the  conveyance  in  the  same  manner 
as  before,  leasing  the  buildings  and  collecting  the  rent  in  his  own  name,  and  not  accounting  to 
the  vendee.  The  vendee  exercised  no  acts  of  ownership  or  management  of  the  proi^erty,  and 
these  circumstances  were  unexplained.  The  debtor  and  his  brother  gave  no  evidence  as  to  the 
payment  of  the  purchase  money,  relying  exclusively  on  the  effect  of  their  answers  as  evidence. 
It  was  held,  under  the  circumstances,  that  the  conveyance  was  a  fraud  upon  creditors  arid 
void.    Callan  v.  Statham,*  23  How.,  477. 

§  901.  An  intent  to  defraud  creditors  by  a  voluntary  conveyance  may  be  collected  from  the 
circumstances,  and  need  not  be  shown  by  direct  and  positive  proof.  Burdick  v.  Gill,*  2  McC, 
486. 

§  902.  Without  deciding  whether  a  voluntary  conveyance,  made  with  intent  to  defraud  sub- 
sequent creditors,  is  void  unless  such  creditors  are  actually  injured  thereby,  it  is  held  that  if  a 
person,  about  to  contract  debts,  makes  a  voluntary  conveyance  with  the  actual  intent  to  de- 
prive his  future  creditors  of  the  means  of  enforcing  their  debts,  and  this  purpose  is  accom- 
plished, such  subsequent  creditors  are  injured  and  defrauded.    Ibid. 

§  903.  A  voluntary  conveyance  was  sustained  in  this  case  where  the  grantor,  though  in- 
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debted  at  the  time,  was  abundantly  solvent.  Providence  Savings  Bank  v.  Huntington,*  10 
Fed.  R.,  871. 

§  904.  If,  at  the  time  of  making  a  voluntary  conveyance,  the  grantor  is  much  indebted,  or 
is  embarrassed,  the  burden  is  upon  him  to  explain  the  transaction,  if  questioned  by  existing 
creditors.    Pratt  v.  Curtis,*  2  Low.,  87. 

g  905.  It  seems  that  in  case  of  a  voluntary  conveyance,  if  insolvency  is  clearly  shown,  the 
intent  to  defraud  existing  creditors  follows  as  a  matter  of  law,  while  if  it  is  not  clearly  shown, 
the  inquiry  is  whether  a  prudent  man,  having  a  just  regard  to  the  rights  of  his  creditors, 
would  have  permitted  himself  to  do  the  act.     Ibid. 

§  900.  A  purchaser  for  a  valuable  consideration,  with  notice  of  a  prior  voluntary  convey- 
ance, is  protected  by  the  statute  of  Elizabeth.    Ridge  way  v.  Underwood,*  4  Wash.,  129. 

§  907.  One  who  derives  his  title  under  a  judgment  and  execution  against  the  grantor  in  a 
voluntary  deed,  and  a  conveyance  by  the  sheriff,  is  not  a  purchaser  within  the  meaning  of  the 
statute  of  27th  Elizabeth.  But  he  is  nevertheless  protected  by  the  statute  of  18th  Elizabeth, 
because  he  stands  in  the  place  of  the  creditor  under  whose  judgment  and  execution  he  pur- 
chased.   Ibid. 

§  908.  A  voluntary  deed  by  a  person  indebted  at  the  time,  to  any  amount,  is  fraudulent  and 
void  as  to  existing  creditors,  merely  upon  the  ground  that  he  was  so  indebted.  But  as  to  sub- 
sequent creditors,  the  deed  is  not  void  for  that  reason ;  there  must  be  other  circumstances  from 
which  fraud  can  legally  be  inferred.    Ibid. 

§  909.  Under  the  statute  of  13th  Elizabeth,  which  is  in  force  in  the  District  of  Columbia,  a 
voluntary  conveyance  is  void  as  to  existing  creditors.  But  such  a  conveyance  is  not  void  as 
to  subsequent  creditors,  unless  there  is  intentional  fraud  contemplated  by  the  grantor  in  the 
creation  of  future  debts.  It  is  a  well  recognized  exception  to  the  former  rule,  that  where  a  per- 
son is  indebted  in  a  small  amount,  and  is  doing  a  prosperous  business,  and  is  not  embarrassed 
in  his  circumstances,  he  may  make  a  voluntary  conveyance  in  favor  of  a  wife  and  children, 
and  it  cannot  be  impeached  for  want  of  consideration.    Offutt  v.  King,*  1  MacArth.,  812. 

§  910.  It  is  only  when  one  makes  a  voluntary  conveyance  in  good  faith,  with  no  intent  to 
defraud  creditors,  that  it  will  be  upheld  by  proof  that,  when  he  made  it,  he  retained  an  ample 
estate  to  pay  all  of  his  debts.    Beecher  v.  Clark,*  12  Blatch.,  257. 

§  911.  The  fact  that  a  voluntary  conveyance  is  left  unrecorded  for  a  long  time  may  be  con- 
sidered, with  other  circumstances,  as  evidence  of  fraud.    Ibid. 

§  912.  A  voluntary  conveyance  of  an  equity  of  redemption  is  good,  as  between  the  parties, 
and  will  entitle  the  assignee  to  redeem.  The  mortgagee  cannot  raise  the  objection.  Randall 
r.  Phillips,  3  Mason,  878. 

$  913.  A  conveyance  which  is  not  only  voluntary,  but  which  is  also  animated  by  a  positive 
intention  to  defraud  existing  creditors,  is  void,  not  only  as  to  these,  but  as  to  subsequent  credit- 
ors as  well.    "VVilcoxen  v.  Morgan,*  2  Colo.  Ty,  478, 

§  914.  A  voluntary  conveyance,  is  void  as  to  subsequent  purchasers  for  a  valuable  considera- 
tion, even  with  notice.    Robinson  v.  Cathcart,  2  Cr.  C.  C,  590. 

§  915.  A  voluntary  conveyance  is  held  by  the  courts  of  England  to  be  absolutely  void,  under 
the  statute  of  27th  Elizabeth,  against  a  subsequent  purchaser,  even  if  he  purchased  with  no- 
tice. But  our  courts  in  construing  this  statute  hold  that  the  subsequent  sale  is  only  presump- 
tive evidence  of  fraud.    Cathcart  v.  Robinson,  5  Pet.,  264. 

§  916.  By  the  statute  of  27th  Elizabeth,  a  voluntary  settlement,  however  free  from  actual 
fraud,  is  fraudulent  and  void  against  subsequent  purchasers  for  valuable  consideration,  even 
where  the  purchase  has  been  made  with  notice  of  the  prior  settlement ;  and  the  rule  is  the 
same  both  at  law  and  in  equity.    Robinson  v.  Cathcart,  3  Cr.  C.  C,  377. 

§  917.  A  voluntary  deed,  without  consideration,  passes  the  title  subject  to  the  rights  of  the 
creditors.    Atwater  v.  Seely,  1  McC,  264. 

§  918.  A  voluntary  conveyance  is  not  fraudulent  merely  because  there  is  some  existing  in- 
debtedness. Such  a  deed  is  void  only  when  made  by  a  person  in  such  embarrassed  circum- 
stances as  not  to  leave  ample  margin  in  favor  of  existing  creditors.    Smith  v.  Kehr,  2  Dill.,  50. 

g  919.  A  voluntary  conveyance,  when  there  are  no  existing  creditors,  may  be  void  as  to 
subsequent  creditors,  if  it  be  shown  by  facts  and  circumstances  that  the  deed  was  made  with 
actual  intent  to  defraud  subsequent  creditors.    Ibid. 

§  920.  Transactions  between  husband  and  wife.—  Any  conveyance  executed  by  a  husband 
in  favor  of  wife  or  children,  after  marriage,  which  rests  wholly  on  the  moral  duty  of  a  hus- 
band to  provide  for  his  wife  and  issue,  is  voluntary  and  void  as  against  purchasers,  by  force  of 
the  act  of  Elizabeth.    Robinson  v.  Cathcart,  2  Cr.  C.  C,  590. 

§  921.  A  gift  by  an  insolvent  husband  to  his  wife  is  presumptively  fraudulent.  And  an  in- 
solvent husband  ought  not  to  be  permitted  to  put  his  property  beyond  the  reach  of  his  credit- 
ors by  investing  it  in  improvements  on  his  wife's  estate.  But  where  he  lives  with  liis  family 
on  the  property  of  the  wife,  he  may,  notwithstanding  his  creditors,  make  sufficient  expcndi- 
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fares  to  make  it  a  habitable  shelter  for  his  family.  *  Bat  such  expenditures  must  not  be  more 
than  are  absolutely  necessary  and  proper.    Dick  v.  Hamilton,*  Deady,  822. 

§  922.  Under  the  statute  of  13th  Elizabeth,  as  adopted  and  construed  in  Massachusetts,  a 
voluntary  conveyance  to  a  wife  or  child  is  not  fraudulent  per  se:  but  the  question  is  one  of 
fact  in  each  case  whether  fraud  was  intended.  Such  a  deed,  made  by  one  who  is  considerably 
indebted,  is  prima  facie  fraudulent,  and  the  burden  is  on  him  to  explain  it.  This  he  may  do 
by  showing  that  his  intentions  were  innocent  and  that  he  had  abundant  means,  besides  the 
property  conveyed,  to  pay  all  of  his  debts.  If  the  deed  was  not  in  fraud  of  existing  creditors, 
the  burden  is  on  subsequent  creditors  to  show  a  fraud  on  them.    Pratt  v.  Curtis,*  2  Low.,  87. 

§  928.  A  voluntary  conveyance  by  a  man  to  his  wife  will  be  presumed  to  have  been  made 
with  intent  to  defraud  subsequent  creditors,  where  it  was  soon  followed  by  a  fraudulent  dis- 
position of  the  remainder  of  his  property  to  defraud  his  creditors.  Burdick  v.  Gill,  2  McC., 
486. 

§  924.  A  bona  fide  gift  or  settlement  by  a  husband  to  or  upon  his  wife,  while  he  is  not  in 
debt,  is  valid  as  against  subsequent  creditors.  But  when  he  procures  a  conveyance  to  be  made 
to  her  upon  a  consideration  moving  from  himself,  and  the  inference,  from  the  fact  that  he  re- 
tains possession  and  treats  the  property  as  his  own,  and  the  failure  to  record  the  deed,  and 
other  facts,  is  that  the  transaction  is  a  device  to  put  the  property  beyond  the  reach  of  creditors 
existing  and  subsequent,  and  that  the  wife  takes  as  trustee  for  him,  a  court  of  equity  will  dis- 
regard such  device  and  subject  the  property  to  the  claims  of  the  husband's  creditors,  arising 
at  any  time  during  the  existence  of  the  trust  or  continuance  of  the  device,  as  fully  as  though 
it  stood  in  his  own  name.    United  States  v.  Griswold,*  7  Saw.,  811. 

§  925.  A  conveyance  by  a  husband  to  his  wife  in  fraud  of  his  existing  creditors,  not  shown 
to  have  been  made  in  contemplation  of  entering  a  hazardous  business  or  contracting  new  in- 
debtedness, is  binding  on  the  grantor  and  those  claiming  under  him,  and  valid  as  against  sub- 
sequent creditors  who  become  such  with  full  knowledge  of  the  facts.  In  re  May,*  2  Fed.  R., 
845. 

§  926.  A  conveyance  from  a  husband  to  his  wife  to  defraud  his  creditors  does  not  create  her 
a  trustee  for  his  benefit.    Ibid. 

g  927.  While  real  or  personal  property  conveyed  by  a  husband  to  his  wife  in  fraud  of  his 
creditors  may  be  pursued  and  subjected  to  the  payment  of  his  debts  after  it  has  been  identified 
in  her  hands,  or  in  the  hands  of  voluntary  grantees  or  purchasers  with  notice,  the  pursuit  of 
the  property  cannot  be  abandoned,  and  a  judgment  in  personam  for  its  value  taken  against 
the  wife,  or  against  her  executors.  It  is  the  same  whether  the  suit  is  at  law  or  in  equity, 
Phipps  v.  Sedgwick,*  5  Otto,  3. 

§  928.  If  a  husband  gives  his  obligations  for  a  large  amount  for  the  building  of  a  house  as  a 
gift  to  his  wife,  and  afterwards  takes  money  from  the  firm  of  which  he  is  a  member  to  pay 
those  individual  debts,  at  a  time  when  the  business  of  the  firm  cannot  stand  it,  the  transaction 
must  be  treated  as  of  the  date  when  the  money  is  so  withdrawn,  and  its  honesty  tested  by  the 
condition  of  the  business  at  that  time.    Ibid. 

§  928a.  A  voluntary  settlement  in  favor  of  a  wife  cannot  be  impeached  by  subsequent  cred- 
itors merely  because  it  was  voluntary.    Sparkman  v.  Place,*  5  Ben.,  184. 

§  928b.  A  voluntary  settlement  upon  his  wife,  by  a  person  in  prosperous  circumstances,  of 
an  amount  not  unreasonable  in  proportion  to  his  wealth,  where  there  is  no  intention  thereby 
to  defraud  existing  creditors,  or  subsequent  creditors,  by  divesting  himself  of  his  property  and 
embarking  in  a  new  and  hazardous  business,  cannot  be  avoided  as  a  fraud  upon  creditors,  al- 
though the  settler  shortly  afterwards  fails.  And  the  decision  in  Spirett  v.  Willows  (3  De  Gex., 
Jones  and  Smith,  293),  as  explained  by  subsequent  cases  in  the  English  courts,  did  not  change 
(he  settled  view  held  in  England  and  the  United  States  prior  to  that  case,  as  to  the  proper  con- 
struction of  the  statute  of  13th  Elizabeth.     Ibid. 

%  923c.  Place,  being  in  the  year  1865  in  prosperous  circumstances,  and  a  member  of  a  pros- 
perous firm,  in  which  his  share  was  more  than  $227,000,  determined  to  make  a  settlement  of  a 
house  and  lot  upon  his  wife.  He  thereupon  purchased  a  lot  and  made  contracts  with  various 
persons  to  do  various  parts  of  the  work  and  furnish  the  materials  therefor,  payments  for  the 
work  and  materials  to  be  made  as  the  work  progressed.  The  house  and  lot  and  furniture  cost 
about  $95,000.  During  the  year  1866,  and  after  April  or  May  in  that  year,  the  firm  sustained 
some  losses;  but  its  losses  were  not  ascertained  until  December  31,  1866,  when  they  amounted 
up  to  that  time  to  about  $175,000.  By  that  time  the  labor  and  materials  which  went  into  the 
house  had  been,  all  of  them,  substantially  put  into  it  as  between  the  settler  and  settlee,  and  the 
furniture  had  been  procured.  The  firm  did  not  fail  until  November,  1867 ;  although  by  May, 
1867.  there  was  reason  to  think  that  it  would  become  insolvent.  After  tins  latter  date  some 
$12,000  was  paid  out  on  the  property.  There  was  no  evidence  of  any  intent  on  the  part  of 
Place  to  defraud  his  existing  creditors,  or  to  divest  himself  of  his  property  and  embark  in 
hazardous  business  and  defraud  subsequent  creditors.    It  was  held  that  the  settlement  was  a 
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proper  one,  reasonable  in  amount  in  proportion  to  the  wealth  of  Place,  and  that  it  could  not  be 
set  aside  as  made  to  defraud  creditors.  Ibid.  Reversed,  Sedgwick  v.  Place,  12  Blatch.,  174; 
Phipps  v.  Sedgwick,  95  U.  S.,  3.    See  g§  927,  928,  945,  946. 

§  929.  A  conveyance  to  a  married  woman  in  consideration  of  her  promissory  note  is  a  gift  to 
her,  the  note  being  void.  And  where  the  conveyance  is  not  made  by  the  husband,  and  he  has 
no  interest  in  the  property  or  the  consideration  for  the  conveyance,  the  conveyance  cannot  be 
considered  as  made  with  intent  to  deceive  or  defraud  his  creditors.  But  if  such  note  is  paid 
by  money  borrowed  on  the  joint  note  of  the  husband  and  wife,  the  consideration  moves  from 
the  husband,  and  the  conveyance  is  in  fraud  of  his  creditors  if  he  is  insolvent  at  the  tune.  This, 
will  not  be  so,  however,  if  this  latter  note  is  finally  paid  out  of  property  of  the  wife,  mort- 
gaged to  secure  it.     Dick  v.  Hamilton,*  Deady,  322. 

§  930.  The  statute  of  frauds  of  Oregon  in  favor,  of  creditors  is  substantially  a  copy  of  the 
statute  of  13th  Elizabeth,  chapter  5,  and  under  this  statute,  the  English  and  American  courts 
hold  that  a  voluntary  conveyance  to  a  wife  or  child  by  a  husband  or  father,  not  indebted  at  the 
time,  is  valid  as  against  subsequent  creditors,  unless  it  affirmatively  appears  that  it  was  made 
with  intent  to  defraud  and  deceive  them.     Ibid. 

§  931.  Subsequent  insolvency  will  not  render  fraudulent  a  voluntary  conveyance  to  a  wife 
by  a  husband  not  indebted  at  the  time,  where  the  husband  did  not  at  the  time  contemplate 
such  insolvency,  or  even  engaging  in  the  business  which  caused  his  insolvency,  where  a  reason- 
able and  fair  motive  is  shown  for  the  conveyance,  and  where  the  conveyance  was  put  on 
record  immediately  after  its  execution.    Ibid. 

§  932.  Where  a  man,  owing  more  than  three  times  as  much  as  be  had  the  means  to  pay, 
while  he  and  his  wife  both  knew  the  fact,  conveyed  to  his  wife  property  valued  at  from  $8,000 
to  $12,000,  in  consideration  of  her  waiving  a  right  of  dower  worth  only  about  $400  at  best,  and 
really  almost  worthless  and  of  doubtful  existence  in  law,  the  inadequacy  of  consideration  was 
held  to  be  so  gross  as  to  shock  the  conscience,  and  to  prove  the  transaction  to  be  fraudulent. 
This  conclusion  was  held  to  be  strengthened  by  the  fact  that  at  the  same  time  he  conveyed 
substantially  all  his  other  property  to  a  near  relative.    Wilson  v.  Jordan,*  3  Woods,  642. 

§  933.  If  one  makes  a  voluntary  conveyance  to  his  wife  by  conveyances  through  another, 
knowing  that  he  is  insolvent,  and  that  what  he  is  giving  will  be  needed  for  the  payment  of 
his  debts,  and  intends  thereby  to  secure  to  himself  a  future  provision  and  support  from  prop- 
erty justly  belonging  to  his  creditors,  the  fact  that  the  wife  receives  the  conveyance  in  igno- 
rance of  these  facts  will  not  make  it  a  valid  one.     Beecher  v.  Clark,*  12  Blatch.,  257. 

§  934.  A  man  living  in  the  city  of  New  York,  and  necessarily  subject  to  great  expenses,  en- 
gage in  a  business  which  he  knows  to  be  in  an  embarrassed  condition,  and  not  in  harmony  with 
his  partner,  owing  debts  to- the  amount  of  $30,000  and  owning  property  worth  about  $217,000, 
conveys  to  his  wife,  by  a  voluntary  deed,  property  worth  $132,000,  and  does  not  record  it  until 
about  a  year  and  a  half  later,  on  the  day  of  his  failure ;  and  between  these  two  dates  conveys 
by  unrecorded  deeds  to  his  children,  and  his  agent  in  trust  for  himself,  lands  worth  $60,000, 
thus  leaving  himself  only  about  $25,000  to  pay  his  debts  with.  The  result  is  that  his  wife  and 
children  hold  this  valuable  property  without  having  paid  anything  for  it,  and  his  creditors  are 
unprovided  for.  It  is  held,  under  the  circumstances,  that  all  of  these  deeds  must  be  considered 
as  part  of  a  scheme  on  the  part  of  this  man  to  secure  and  set  apart  for  the  benefit  of  himself 
property  justly  belonging  to  his  creditors,  and  necessary  for  the  payment  of  his  debts,  and 
hence  fraudulent  and  void  as  against  such  creditors.     Ibid. 

§  935.  If  a  wife  sells  lands  belonging  to  her,  the  proceeds  immediately  become  the  property 
of  the  husband  by  operation  of  the  common  law ;  and  if  she  uses  such  proceeds  in  the  pur- 
chase of  other  lands,  taking  a  conveyance  to  herself,  the  consideration  is  deemed  to  move  from 
the  husband,  and  the  conveyance  is  considered  to  be  a  voluntary  one  as  to  the  creditors  of  the 
husband.    Dick  v.  Hamilton,*  Deady,  322. 

§  936.  An  insolvent  husband  cannot  give  property  to  his  wife,  btjt  he  may  give  her  his  per- 
sonal services  upon  her  estate,  and  her  estate  will  not  be  made  chargeable  therefor  to  his  cred- 
itors.   Ibid. 

§937.  When  one  engaged  or  about  to  engage  in  any  business  has  the  means  to  meet  its 
usual  exigencies,  and  devotes  such  means  in  good  faith  to  the  business,  and  has  besides  other 
means  which  he  chooses  to  settle  upon  any  object  of  his  bounty,  unlooked-for  disasters,  subse- 
quently occurring,  will  not  affect  the  validity  of  the  settlement,  because  they  afford  no  ground 
for  the  imputation  of  unfairness.  But  where  there  are  heavy  subsisting  liabilities,  doubtful 
solvency,  a  large  settlement  made  upon  the  wife  at  the  outset  of  the  business,  and  failure  and 
insolvency  to  a  large  amount  shortly  follow,  it  is  impossible  to  avoid  the  conviction  that  there 
was  a  deliberate  plan  to  provide  for  the  settler  and  his  family  in  any  event,  and  throw  the 
burden  of  the  losses  that  might  occur  upon  the  creditors.     Trust  Co.  v.  Sedgwick,  7  Otto.  304. 

§  938.  Subsequent  creditors  of  the  husband  can  have  no  claim  upon  the  property  of  the  wife 
on  account  of  improvements  placed  upon  it  by  him,  unless  it  is  proved  that  the  money  was 
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bestowed  upon  the  wife  with  intent  to  defraud  and  deceive  such  creditors.  Dick  v.  Hamilton,* 
Deady,  822. 

§  989.  If  a  husband  in  a  state  of  absolute  bankruptcy  conveys  to  his  wife  property  worth 
fifteen  or  twenty  thousand  dollars,  with  no  present  consideration  passing,  but  with  a  recital  of 
past  indebtedness  to  her  to  less  than  one-fifth  of  its  value,  the  transaction  is  fraudulent  and 
void  as  to  creditors.    Humes  v.  Scruggs,  4  Otto,  22. 

§  940.  A  settlement  by  a  husband  of  a  portion  of  his  property  upon  his  wife  is  valid  when  it 
is  done  without  impairing  the  existing  claims  of  creditors.    Jones  v.  Clifton,  11  Otto,  225. 

§  941.  The  power  of  revocation  and  appointment  to  other  uses,  reserved  to  the  husband  in  a 
deed  of  settlement  by  him  upon  his  wife,  does  not  render  the  settlement  invalid,  nor  does  it 
impute  bad  faith  in  the  transaction.    Ibid. 

§  942.  Where  a  man  and  his  wife  executed  articles  of  separation,  under  which  he  gave  to 
the  trustee  ior  her  benefit  $2,000  in  cash  and  notes  for  $5,000  secured  by  his  real  estate,  and  in 
consideration  for  which  she  released  her  claim  for  maintenance  and  dower,  and  agreed  not  to 
contract  any  debts  on  his  account ;  and  they  subsequently  executed  another  agreement,  ex- 
pressed to  be  a  "  complete  condonation,"  by  which  they  agreed  to  live  together  again,  and 
to  rescind  all  the  stipulations  of  the  articles  of  separation  except  so  much  of  them  as  created  a 
separate  estate  for  her  benefit,  it  was  held  that  the  deed  securing  the  notes  was  thus  rendered 
purely  voluntary,  and  that  it  could  not  stand  as  against  existing  creditors.  Smith  v.  Kehr,  2 
Dill.,  50;  S.  C,  20  Wall.,  31. 

§  948.  A  settlement  of  lands  by  a  husband  upon  his  wife  is  not  void  if  the  rights  of  existing 
creditors  are  not  violated.    Clark  v.  Killian,  13  Otto,  766. 

§  944.  A  post-nuptial  settlement  of  $7,000  by  a  husband  upon  his  wife,  which  leaves  him,  in- 
cluding all  his  property,  but  $9,132  to  meet  debts  amounting  to  $0,306,  is  fraudulent  as  to  cred- 
itors.   Kehr  v.  Smith,  20  Wall.,  31. 

§  945.  In  determining  whether  a  gift  of  property  by  a  man  to  his  wife  is  in  fraud  of  cred- 
itors, the  nature  of  the  business  he  is  engaged  in  and  expects  to  engage  in,  and  the  society  and 
style  in  which  he  lives  and  expects  to  live,  and  its  necessary  expenses,  must  be  taken  into 
consideration.    Sedgwick  v.  Place,  12  Blatch.,  163.    See  §§  927,  928. 

§  946.  If  a  man  buys  property  and  conveys  it  to  his  wife,  and  afterwards  from  time  to  time 
makes  various  expenditures  in  improving  it,  the  whole  is  to  be  taken  as  one  transaction,  and 
the  original  conveyance  will  be  tainted  wich  fraud,  if  the  subsequent  improvements  are  made 
in  fraud  of  creditors.    Ibid. 

§  947.  Where  a  purchase  and  gift  of  property  by  a  man  to  his  wife  was  attacked  as  fraudu- 
lent as  to  creditors,  the  question  was  held  to  be  whether  in  buying  the  property  and  making 
the  future  payments  and  improvements  on  it  he  intended  to  defraud  his  creditors,  existing  or 
future ;  whether  his  pecuniary  affairs  were  in  such  a  state  that  he  had  good  reason  to  believe, 
and  did  believe,  that  he  could  present  as  gift  to  his  wife  this  amount  of  property,  and  still  be 
able  to  pay  the  debts  due  and  to  become  due  in  the  business  in  which  he  was  engaged  and  that 
which  he  contemplated  pursuing;  and  whether  he  did  so  believe  and  had  good  reason  to  so  be- 
lieve, during  the  time  he  was  making  the  payments.    Ibid. 

§  948.  Large  gifts  to  his  wife  by  a  man  who  is  doing  a  losing  business  are  fraudulent  as  to 
creditors.    Ibid. 

§  949.  Though  a  voluntary  conveyance  by  a  man  to  his  wife  be  fraudulent  as  to  creditors,  a 
subsequent  mortgage  of  the  land  by  the  wife,  signed  also  by  the  husband,  to  one  making  a 
loan  and  accepting  the  mortgage  in  good  faith  and  without  any  knowledge  of  the  weakness  of 
the  wife's  title,  is  valid.    But  it  is  otherwise  as  to  a  mortgagee  with  notice.    Ibid. 

§  950.  At  the  time  of  a  marriage  the  wife  owned  certain  slaves  and  land.  The  husband 
agreed  to  invest  an  equal  amount  in  land  for  her  use  and  place  the  title  in  her  name.  The 
husband's  business  was  prosperous  and  continued  so,  but  he  subsequently  sold  out  and  received 
as  part  of  the  consideration  the  two  lots  in  controversy  in  this  case  which  he  had  conveyed  to 
his  wife.  In  respect  to  one  lot,  the  consideration  appearing  to  be  about  the  value  of  the  wife's 
land  and  slaves,  the  conveyance  was  upheld  as  against  the  assignee  in  bankruptcy ;  but  as  re- 
garded the  other,  it  was  held  that  as  the  husband  was  entitled  to  the  wife's  personal  property, 
her  consent  to  his  collecting  her  money  was  not  a  valuable  consideration,  and  the  conveyance 
was  set  aside.    Lee  v.  Hollister,*  5  Fed.  R.,  752. 

§951.  In  order  to  defeat  a  settlement  made  by  a  husband  upon  his  wife,  it  must  be  intended 
to  defraud  existing  creditors,  or  creditors  whose  rights  are  expected  shortly  to  supervene,  or 
creditors  whose  rights  may  and  do  suj>ervene.    Smith  v.  Vodges,  2  Otto,  183. 

§  952.  A  voluntary  settlement  by  a  married  man  upon  his  wife  and  children,  though  bona 
fide,  is  void  as  against  subsequent  purchasers  from  the  husband,  though  the  vendee  may  have 
had  some  notice  of  the  settlement.    Robinson  v.  Cathcart,  3  Cr.  C.  C,  382. 

§  953.  A  post-nuptial  settlement  out  of  proportion  to  the  means  of  the  husband,  and  which 
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seriously  impairs  his  ability  to  respond  to  the  demands  of  his  creditors,  is  constructively  fraud- 
ulent.   Kehr  v.  Smith,  20  Wall.,  31. 

§  954.  Ante-nuptial  settlement. —  To  make  an  ante-nuptial  settlement  void  as  a  fraud  upon 
creditors,  it  is  necessary  that  both  parties  should  concur  in,  or  have  knowlege  of,  the  intended 
fraud.     Wilson  v.  Prewett,  3  Woods,  631. 

§  955.  Marriage  is  a  consideration  of  the  highest  value  to  support  a  settlement,  and  the  parties 
to  such  a  contract  are  deemed,  in  the  highest  sense,  to  be  purchasers  for  a  valuable  consider- 
ation. But  if  the  settlement  is  not  made  bona  fide,  the  consideration  will  not  make  it  valid. 
Ibid. 

§  956.  Notice  of  a  fraudulent  intent  on  the  part  of  a  party  making  a  marriage  settlement 
may  be  inferred  from  facts  and  circumstances.  If  the  amount  of  property  settled  is  extrava- 
gant or  grossly  out  of  proportion  to  the  station  and  circumstances  of  the  husband,  this  itself 
is  a  sufficient  notice  to  the  wife  of  the  intended  fraud.    Ibid. 

§  957.  To  ascertain  whether  the  intent  of  a  person  in  making  an  ante-nuptial  settlement  is 
fraudulent,  fraudulent  transfers  to  others,  at  or  about  the  time  of,  the  settlement,  may  be  con- 
sidered.   Ibid. 

§  958.  To  make  an  ante-nuptial  settlement  void,  as  a  fraud  upon  creditors,  it  is  necessary 
that  both  parties  should  concur  in,  or  have  cognizance  of,  the  intended  fraud.  And  fraud  may 
be  imputable  to  the  parties,  either  by  direct  co-operation  in  the  original  design  at  the  time  of 
its  concoction,  or  by  constructive  co-operation  from  notice  of  it,  and  carrying  the  design,  after 
such  notice,  into  execution.    Magniac  v.  Thompson,  7  Pet.,  348. 

§  959.  By  a  marriage  settlement  the  wife  becomes  a  creditor  of  the  husband ;  and  among 
creditors  equally  meritorious  a  debtor  may  prefer  one  to  another,  though  the  preferred  cred- 
itor is  his  wife.     Ibid. 

§  900.  A  settlement  in  consideration  of  an  intended  marriage  is  upon  a  valuable  considera- 
tion within  the  meaning  of  the  statute  of  Elizabeth,  and  is  valid  as  against  creditors,  unless 
fraudulent  on  both  sides.    Magniac  v.  Thompson,  1  Bald.,  344. 

g  961.  The  furnishing  of  a  house,  in  pursuance  of  valid  marriage  articles,  is  not  perse 
fraudulent  as  to  creditors,  unless  so  extravagant  as  to  indicate  a  fraudulent  purpose.  Ibid.; 
8.  C,  7  Pet.,  348. 

§  962.  The  delivery  of  notes,  in  pursuance  of  a  valid  marriage  settlement,  is  not  a  fraud 
upon  creditors,  even  if  done  on  the  eve  of  confessing  a  judgment,  nor  if  done  with  a  fraudu- 
lent intent  on  the  part  of  the  debtor,  if  accepted  in  good  faith  by  the  trustee  for  the  wife. 
Ibid. 

§  963.  Where  one  owing  $90,000,  and  having  $50,000  worth  of  property  to  pay  it  with,  made  a 
settlement,  in  consideration  of  marriage,  upon  his  intended  wife,  including  about  $33,000,  and 
also  other  property  worth  about  $18,000,  which  was  to  be  held  in  trust  for  some  preferred  cred- 
itors, this  being  all  of  his  property  except  six  or  seven  hundred  dollars  of  personalty  and  three 
thousand  six  hundred  and  eighty  acres  of  land  which  was  worth  $2  per  acre,  and  which  he 
had  previously  conveyed ;  and  the  intended  wife,  knowing  his  embarrassed  condition,  had  re- 
fused to  marry  him  unless  such  settlement  was  made ;  and  this  settlement  left  $70,000  of  debts 
unprovided  for,  it  was  held  to  be  void  as  a  fraud  upon  creditors.  Wilson  v.  Prewett,  8  Woods., 
631. 

§  964.  Actual  knowledge  by  an  intended  wife  of  the  fraudulent  intent  on  the  part  of  her  in- 
tended husband  in  making  a  settlement  upon  her  is  not  necessary.  If  she  has  knowledge  of 
facts  sufficient  to  excite  the  suspicions  of  a  prudent  woman,  and  to  put  her  on  inquiry,  this  is 
equivalent  to  actual  knowledge,  in  contemplation  of  law.    Ibid. 

§  965.  Creditors  whose  bona  fide  debts  are  provided  for  by  a  marriage  settlement,  which  is 
fraudulent  as  to  other  creditors  and  void,  can  take  no  benefit  from  it,  though  they  had  no 
knowledge  of  the  fraud.     Ibid. 

§  966.  The  fourth  section  of  the  statute  of  Virginia,  of  December  13,  1792,  declaring  that  all 
conveyances  of  lands,  marriage  settlements  of  lands,  slaves,  or  other  personal  property,  deeds 
of  trust  and  mortgages,  shall  be  void  as  to  all  creditors  and  subsequent  purchasers,  unless 
acknowledged  and  recorded  within  a  certain  time ;  but  that  the  same,  as  between  the  parties 
and  their  heirs,  shall  nevertheless  be  valid  and  binding,  must  be  so  construed  as  to  limit  its 
operation  to  the  creditors  of,  and  the  subsequent  purchasers  from,  the  grantor.  This  statute 
does  not  therefore  render  void,  as  against  the  creditors  of  the  husband,  a  settlement  in  con- 
templation of  marriage  by  the  intended  wife  upon  herself  and  the  intended  husband,  of  slaves, 
during  the  lives  of  the  parties,  with  remainder  to  the  heirs  of  the  wife,  when  such  settlement 
is  not  recorded  as  provided ;  although  an  absolute  title  to  the  slaves  would  have  vested  in  the 
husband  upon  his  marriage  if  no  such  settlement  had  been  made.  (Johnson,  J.,  dissents  on  the 
ground  that  the  case  is  an  exception  to  the  general  rule  of  construction  laid  down  by  a  major- 
ity of  the  court)    Pierce  v.  Turner,*  5  Cr.,  154. . 
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§  907.  A  gift  by  a  father  to  his  child,  if  appropriate  and  suitable  to  the  condition  of  the 
parties,  is  good  as  against  creditors.  But  if  the  gift  is  an  unsuitable  one,  and  one  which  the 
circumstances  of  the  father  will  not  justify,  it  is  fraudulent  and  void  as  to  creditors.  In  re 
Grant,  2  Story,  812. 

§  968.  Unless  fraud  is  intended  by  a  voluntary  conveyance  from  a  father  to  his  children,  it 
is  not  void  or  voidable  as  to  subsequent  creditors,  if  he  is  free  from  debt  at  the  time. 
There  is  no  presumption  of  constructive  fraud  by  such  a  settlement,  as  there  may  be  if  debts 
exist  at  the  time,  and  the  settlement  impairs  the  rights  of  creditors.  The  gift  will  be  upheld 
if  it  be  reasonable  and  not  disproportionate  to  the  father's  means,  taking  into  view  his  debts  and 
situation,  and  clear  of  any  intent,  actual  or  constructive,  to  defraud  creditors.  A  fraudulent 
intent  must  be  clearly  shown ;  but  if  the  amount  of  property  thus  conveyed  impairs  the  means  of 
the  grantor  so  as  to  hinder  and  delay  his  creditors,  it  is  void.  If  an  honest  motive  can  be  im- 
puted to  the  donor  equally  as  well  as  a  corrupt  one,  the  former  should  be  preferred.  Herring 
v.  Richards,*  1  McC.,  570. 

§  969.  A  man  engaged  in  a  fairly  prosperous  business,  in  which  his  interest  was  worth 
$8,600,  and  owning  real  estate  besides  worth  $8,000,  subject  to  an  incumbrance  of  only  $500, 
oonveyed  to  his  children  a  farm  for  the  expressed  consideration  of  $200.  The  conveyance  was 
voluntary,  but  was  openly  made  and  immediately  put  of  record.  The  farm  was  one  which  he 
had  bought  for  $2,000,  and  paid  $200  down,  the  rest  being  secured  by  his  notes.  These  notes 
were  not  paid  by  the  father  out  of  his  estate,  but  by  his  wife  out  of  her  own  money  and  out  of 
the  proceeds  from  the  farm.  During  the  year  following  that  in  which  this  conveyance  was 
made,  the  grantor  lost  heavily,  and,  about  three  years  from  its  date,  became  bankrupt.  It  was 
held  that  the  conveyance  was  not  fraudulent  and  void  as  to  subsequent  creditors.     Ibid. 

§  970.  If  a  voluntary  conveyance  of  a  farm  by  a  father  to  his  children  is  made  in  good  faith 
and  while  the  grantor  is  solvent  and  free  from  debt,  it  is  valid  and  must  stand,  although  the 
grantor  subsequently  make  gifts  to  his  children  in  fraud  of  creditors  by  paying  notes  which  he 
had  given  for  the  purchase  money  when  he  acquired  the  land  himself.  The  remedy  in  such  a 
•case  is  not  by  bill  to  set  aside  the  original  conveyance,  but  by  proper  proceedings  to  recover  the 
property  subsequently  transferred.    Ibid. 

§  971.  A.,  with  intent  to  defraud  his  creditors,  conveyed  land  to  B.  The  latter,  with  full 
notice  of  the  fraud,  conveyed  to  C,  the  son  of  A.  C.  paid  to  B.  a  sum  of  money  on  the  con- 
veyance. The  conveyance  was  set  aside  as  fraudulent,  and  the  court,  being  satisfied  that  the 
money  paid  by  C.  was  the  money  of  A.,  decreed  that  B.  account  for  it  to  the  creditors  of  A. 
Odenheimer  v.  Hanson,*  4  McL.,  487. 

•  §  972.  If  a  father,  though  in  embarrassed  circumstances,  in  payment  of  a  just  debt  to  his 
infant  son,  procures  a  deed  to  be  made  to  him,  it  is  not  fraudulent  Hinde  v.  Vattier,  1  McL., 
110. 

§  973.  Where  a  man  supposed  to  be  rich,  owning  property  worth  $60,000,  whose  debts  did 
not  exceed  $14,000,  and  whose  indorsements  were  about  $20,000,  agreed  to  convey  to  his  son- 
in-law,  for  the  wife  of  the  latter,  a  house  worth  about  $2,500,  upon  consideration  that  the 
son-in-law  would  make  certain  improvements,  it  was  held  that  the  contract  was  upon  a  val- 
uable consideration,  and  that  it  was  not  fraudulent  as  to  creditors.  King  v.  Thompson,  9 
Pet.,  204. 

§  974.  The  fact  that  at  the  time  of  a  conveyance  it  is  contemplated  that  the  grantee  shall 
convey  to  the  son  of  the  grantor,  and  this  is  subsequently  done,  does  not  of  itself  create  a 
fraud,  though  it  might  be  deemed  a  corroborative  circumstance  if  there  were  marked  badges 
of  fraud.    Phettiplace  v.  Sayles,  4  Mason,  312  (£§  560-65). 

§  975.  A  voluntary  settlement  in  favor  of  an  illegitimate  child,  by  a  father  who  is  solvent, 
without  an  intent  to  commit  a  fraud,  is  valid ;  the  fact  that  a  conveyance  is  voluntary  is  not 
of  kself  sufficient  to  impair  its  validity.    Anonymous,*  1  Wallace,  Jr.,  112. 

g  976.  The  child's  being  illegitimate  is  not  an  objection  to  the  validity  of  the  settlement. 
Ibid. 

IV.  Keservation  of  an  Interest. 

Summary-— Doctrine  in  federal  courts,  g  977.—  Conveyance  in  trust  to  sell  for  benefit  of  both 

parties,  §  978. 

§977.  The  federal  courts,  under  the  statutes  of  Elizabeth,  hold  as  a  matter  of  legal  pre- 
sumption that  a  deed  made  by  a  debtor,  which  on  its  face  conveys  absolutely,  but  out  of  which 
he  reserves  to  himself  some  interest  or  benefit,  is  fraudulent  and  void ;  and  as  the  law  makes 
the  presumption,  the  court  must  determine,  as  a  matter  of  legal  construction,  when  the  pre- 
sumption is  rebutted.  But  where  the  local  law  provides  that  the  question  of  fraudulent  in- 
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tent  shall  he  deemed  a  question  of  fact  and  not  of  law,  the  federal  courts  follow  such  role. 
Howe  Machine  Co.  v.  Claybourn,  §2  979-81. 

•978.  It  is  held  in  Wisconsin,  under  a  statute  upon  the  subject  of  fraudulent  conveyances 
substantially  the  same  as  that  of  13th  Elizabeth,  chapter  5,  that  a  conveyance  of  property  in 
trust  to  dispose  of  it  for  the  best  interests  of  both  parties,  and  convert  the  same  into  money,  is 
fraudulent  and  void  as  against  creditors.  But  such  a  conveyance,  without  the  trust  to  sell  for 
the  interest  of  both  parties,  is  unquestionably  valid.    Sumner  v.  Hicks,  §  983. 

[Notes.—  See  §§  983-987.] 

HOWE  MACHINE  COMPANY  v.  CLAYBOURN. 
(Circuit  Court  for  Michigan:  6  Federal  Reporter,  438-443.    1881.) 

Opinion  by  Withey,  J. 

Statement  of  Facts. —  Defendant,  Thomas  K.  Claybourn,  became  surety  in 
a  bond  for  one  Abel  to  the  plaintiff,  in  1873,  for  $3,000.  In  March,  1879, 
complainant  obtained  judgment  on  the  bond  against  the  makers,  issued  exe- 
cution, and  levied,  May  8,  1879,  upon  one  hundred  and  sixty  acres  of  land  as 
Claybourn's.  In  December,  1877,  this  property  was  conveyed  by  Thomas  K. 
to  his  son,  Wilson  A.  Claybourn,  by  warranty  de^d,  for  the  expressed  consid- 
eration of  $4,000.  On  the  same  day  the  latter  executed  a  bond  to  Thomas 
K.  and  Ann  Claybourn,  his  wife,  in  the  penalty  of  $6,000,  for  their  support 
during  their  lives.  The  condition  recited  that  a  conveyance  of  land  had  been 
made  under  an  agreement  by  Wilson  A.  to  support  his  father  and  mother. 
The  wife  of  Thomas  K.  did  not  join  in  the  conveyance.  The  lands  constituted 
the  farm  of  the  grantor  on  which  he  resided.  Graham  is  made  a  defendant 
as  mortgagee,  Wilson  A.  having  executed  to  him  a  mortgage  on  the  farm, 
March  1,  1878,  to  secure  payment  of  $1,600,  money  borrowed. 

The  bill  in  this  case  is  tiled  in  aid  of  the  execution,  and  to  have  the  deed  to 
Wilson  A.  declared  void  as  against  the  creditors  of  Thomas  K.  Claybourn. 
The  proofs  show  that  at  the  time  of  the  conveyance  the  personal  property  on 
the  farm  belonging  to  Thomas  K.  was  also  conveyed;  and  that  the  transfers 
and  bond  for  support  were  in  pursuance  of  a  verbal  agreement  between  the 
father  and  son,  by  which  the  son;  in  addition  to  supporting  his  father  and 
mother,  was  to  pay  certain  of  the  father's  debts,  including  $1,817  of  indebted- 
ness to  himself,  which  he  was  to  and  did  surrender.  Thomas  K.  was  insolvent 
at  the  time  of  the  conveyance  to  Wilson  A.,  but  the  latter  had  no  knowledge 
of  that  fact,  and  did  not  know  of  the  liability  of  Thomas  K.  to  complainant 
upon  Abel's  bond.  If  there  had  been  no  such  indebtedness  to  complainant, 
Thomas  K.  had  property  more  than  sufficient  to  pay  all  of  his  liabilities. 

The  forty  acres  on  which  Thomas  K.  Claybourn  and  his  wife  resided,  worth 
$1,500,  was  exempt  as  a  homestead,  and  as  the  deed  was  not  executed  by  the 
wife  of  Thomas  K.,  it  was  void  as  to  such  homestead.  The  amount  of  Thomas 
K.'s  debts  which  Wilson  A.  was  to  pay,  including  those  owing  to  himself, 
amounted  to  about  $4,000,  of  which  he  paid  about  $2,800  prior  to  any  notice 
of  the  existence  of  complainant's  claim,  and  since  then  he  has  paid  nearly  all 
the  balance. 

It  is  manifest  that  Thomas  K.  reserved  a  secret  benefit  to  himself  when  he 
conveyed  his  property  to  his  son.  The  deed  stated  the  consideration  received 
to  be  $4,000 ;  but  a  further  consideration  not  expressed  was  the  support  which 
the  grantor  and  wife  were  to  receive  from  the  grantee, — a  benefit  reserved  to 
the  grantor,  and  not  disclosed  by  the  conveyance.  The  value  of  the  real  es- 
tate described  in  the  deed  of  conveyance  was  $6,400,  and  of  the  personal 
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property  $160.  There  is,  however,  no  testimony,  save  the  transaction  itself, 
tending  to  show  that  the  son  knew  anything  of  any  indebtedness  against  his 
father  other  than  such  as  the  son  agreed  to  pay.  Wilson  A.  Claybourn  testi- 
fies that  he  knew  nothing  of  and  had  not  heard  of  his  father  being  surety  for 
Abel  in  the  bond  to  complainant.  Complainant  is  entitled  to  reach  the  inter- 
est secretly  reserved  by  Thomas  K.  out  of  the  property  transferred,  but  it 
does  not  follow  that  the  conveyance  is  void  in  favor  of  creditors  under  the 
statutes  of  this  state. 

§  979.  Construction  of  statutes  —  Michigan  Compiled  Zaws,  sections  J^716y 
4717.     Fraudulent  intent  ^  a  question  of  fact. 

Section  4716,  Compiled  Laws  of  Michigan,  declares  that  the  question  of 
fraudulent  intent  shall  be  deemed  a  question  of  fact  and  not  of  law.  Section 
4717  provides  that  the  statute,  declaring  every  conveyance  made  with  intent 
to  hinder,  delay  or  defraud  creditors  or  other  person  void,  shall  not  be  con- 
strued to  impair  the  title  of  a  purchaser  for  a  valuable  consideration,  unless  it 
shall  appear  that  he  had  previous  notice  of  the  fraudulent  intent  of  his  grantor, 
etc.  The  statutes  of  fraud  of  Elizabeth  have  been  generally  construed  in  sub- 
stantial harmony-  with  the  last  provision,  but  quite  differently  from  the  import 
of  the  first-mentioned  provision,  which  is  not  contained  in  the  older  statutes  of 
fraud.  The  federal  courts,  under  the  statutes  of  Elizabeth,  hold  as  a  matter 
of  legal  presumption  that  a  deed  made  by  a  debtor,  which,  on  its  face  conveys 
absolutely,  but  out  of  which  he  reserves  to  himself  some  interest  or  benefit,  is 
fraudulent  and  void;  and,  as  the  law  makes  the  presumption,  the  court  must- 
determine,  as  a  matter  of  legal  construction,  when  the  presumption  is  rebutted. 
Hamilton  v.  Russell,  1  Cranch,  309,  316. 

§  980.  Effect  of  reservation  of  benefit  to  the  grantor  in  a  deed. 

Under  the  Michigan  statute  the  question  whether  a  conveyance  is  made 
with  intent  to  defraud  creditors  is,  in  the  first  instance,  a  question  of  fact; 
and  if  &  prima  fade  case,  or  one  which  raises  a  presumption  of  fraud,  is  made 
out,  the  question  whether  it  is  rebutted  is  also  a  question  of  fact.  This  case 
presents  a  question  of  the  validity  or  invalidity  of  a  deed  of  conveyance  gov- 
erned and  controlled  by  the  laws  of  the  state.  In  a  trial  at  law,  the  jury,  and 
noi  the  court,  would  have  to  deal  with  the  question  of  fraud.  Sitting  in  equity, 
the  court  performs  the  duties  of  court  and  jnry.  It  cannot  be  held  in  this 
case,  as  in  Lukins  v.  Aird,  6  Wall.,  78,  relied  upon  by  complainant's  solicitor, 
that  for  a  debtor  to  sell  his  land,  convey  it  by  deed  without  reservations,  and 
yet  secretly  reserve  to  himself  a  benefit,  is  fraudulent  as  a  conclusion  of  law, 
without  reference  to  whether,  as  a  matter  of  fact,  the  grantor  and  grantee  in- 
tended to  defraud  creditors.  It  is  the  broad  language  of  the  court  applied  to 
any  such  conveyance  made  by  a  debtor  in  failing  circumstances,  without 
qualification,  which  I  do  not  accept  or  apply  in  this  case.  According  to  the 
language  employed  by  Mr.  Justice  Davis  it  would  make  no  difference  that  the 
grantee  purchased  without  notice  of  his  grantor's  failing  circumstances,  or  , 
even  that  he  was  indebted.  It  has  been  held  by  that  court  that  a  conveyance 
will  not  be  set  aside  without  the  element  of  bad  faith  in  both  the  grantor  and 
grantee.  Clements  v.  Moore,  6  Wall.,  312  (§§  553-57,  supra);  Astor  v.  Wells, 
4  Wheat.,  466. 

On  the  part  of  the  grantor  there  can  be  no  difficulty  in  finding  his  intention 
to  have  been  fraudulent,  either  as  a  conclusion  of  law  or  fact  in  making  the 
conveyance.  But  it  is  difficult  from  the  whole  proofs  to  fix  upon  the  grantee 
any  want  of  good  faith,  or  an  intent  to  hinder,  delay  or  defraud  creditors. 
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Provision  was  made  to  pay  all  debts  of  Thomas  K.  of  which  his  son  had  any 
knowledge-  The  fact  that  the  value  of  the  property  transferred,  or  supposed 
to  be  transferred,  was  $2,400  in  excess  of  the  consideration  stated  in  the  deed, 
tends  to  throw  suspicion  on  the  good  faith  of  the  grantee,  but  taken  alone  or 
in  connection  with  the  other  facts,  it  is  not  proof  of  fraud.  So  also  the  reser- 
vation by  the  grantor  of  benefits  by  the  bond  for  support  may  be  a  badge  of 
fraud;  and  conveying  all  the  grantor's  property  is  another  fact  that  awakens 
suspicion ;  but  none  or  all  of  them  are  necessarily  evidence  of  fraud  on  the 
part  of  the  grantee.  If  he  takes  title  in  the  belief  that  the  grantor  is  not  in- 
debted or  has  by  the  transaction  provided  for  the  payment  of  all  his  debts, 
and  has  no  good  reason  to  believe  otherwise,  no  ground  is  seen  upon  which  to 
find  fraudulent  intent  on  the  part  of  grantee. 

§  98 1,  Bona  fide  purchaser  without  notice^  not  affected  by  fraud  of  his 
grantor. 

The  criterion  by  which  to  reach  a  conclusion  is  whether  the  purpose  of  the 
grantee  was  to  aid  the  grantor  in  perpetrating  a  fraud  upon  his  creditors.  Did 
he  buy  recklessly  or  with  guilty  knowledge,  or  which  is  the  same  thing,  with 
such  knowledge  as  would  put  a  prudent  man  upon  inquiry?  Clements  v.  Moore, 
supra.  The  actual  secret  intent  of  the  grantor,  however  bad,  cannot  affect  a 
bona  fide  purchaser  without  notice.  Astor  v.  Wells,  supra;  Hoilister  v.  Loud, 
2  Mich.,  313. 

The  grantor  was  not  reputed  to  be  insolvent.  There  is  nothing  in  the  proofs 
to  show  that  he  was  put  on  inquiry,  and  all  debts  were  understood  to  be  ar- 
ranged, and,  therefore,  there  can  be  no  presumption,  either  of  law  or  fact,  that 
on  the  grantee's  part  the  purchase  was  with  a  fraudulent  intent.  I  cannot, 
therefore,  set  aside  the  conveyance,  but  the  land  may  be  charged  with  the 
value  of  the  benefit  reserved  by  Thomas  K.  The  statutory  homestead  of  the 
vualeof  not  more  than  $1,500,  did  not  pass  to  Wilson  A.,  for  the  reason  al- 
ready stated.  The  title  to  the  residue  of  the  land  did  vest  in  him,  subject  to 
dower  rights.  But  so  much  of  the  purchase  price  of  the  land  as  was  reserved  for 
the  support  of  Thomas  K.  and  his  wife,  and  not  paid  or  satisfied,  can  be  reached 
by  complainant  in  this  suit.  In  his  behalf,  as  a  creditor  at  the  time  of  the 
transfer  of  the  property,  equity  will  declare  a  lien  upon  the  land,  subject  to 
Graham's  prior  mortgage  lien.  The  case  will  be  referred  to  a  master  to  state 
and  report  what  portion  of  the  purchase  price  reserved  for  the  benefit  of 
Thomas  K.  and  his  wife  remains  unpaid,  and  on  the  coming  in  of  the  report, 
complainant  will  be  entitled  to  a  final  decree  fixing  the  sum  and  declaring  the 
lien,  with  authority  to  sell,  etc 

SUMNER  v.  HICKS. 
(2  Black,  582-585.    1802.) 

Appeal  from  U.  S.  District  Court,  Distriot  of  Wisconsin, 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  This  is  a  suit  in  equity,  having  for  its  object  to  set 
aside  two  assignments  made  by  the  defendants,  Henry  Hicks  and  Asa  Hicks, 
to  their  co-defendant  Forbes.  The  appellants  are  the  complainants  in  the  bilL 
They  have  recovered  judgments  at  law  against  Henry  and  Asa  Hicks,  upon 
which  executions  have  been  returned  unsatisfied.  The  first  assignment  was 
executed  on  the  4th  of  January,  1858.  The  conveyance  of  the  property  is  fol- 
lowed in  the  instrument  by  this  provision :     "  In  trust,  nevertheless,  and  to 
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and  for  the  following  uses,  interests  and  purposes,  that  is  to  say,  that  the  said 
party  of  the  second  part  shall  take  possession  of  all  and  singular  the  lands, 
tenements  and  hereditaments,  property  and  effects  hereby  assigned,  and  sell 
and  dispose  of  the  same  upon  such  terms  and  conditions  as  in  his  judgment  may 
appear  best  and  most  for  the  interest  of  the  parties  concerned,  and  convert  the 
same  into  money." 

The  second  assignment  bears  date  on  the  6th  of  May,  1858.  It  is  declared 
"  to  be  made  and  entered  into  for  the  express  purpose  of  correcting  and  explain- 
ing the  true  intent  and  meaning  of  alike  indenture  made  and  executed  between 
the  same  parties  on  the  4th  day  of  January,  A.  D.,  1858,  and  which  said  last- 
described  instrument  as  corrected  shall  read  as  follows :"  Then  follows  the 
body  of  the  instrument,  which  is  the  same  with  that  of  the  prior  assignment, 
except  that  in  the  clause  authorizing  the  assignee  to  sell  and  dispose  of  the  as- 
signed property,  the  words  "upon  such  terms  and  conditions  as  in  his  judg- 
ment may  appear  best  and  most  for  the  interest  of  the  parties  concerned  "  are 
omitted. 

§  982.  An  assignment,  void  as  against  creditors  "because  of  its  terms,  can  be 
corrected  by  a  second  assignment  free  from;  that  defect,  no  lien  having  intervened. 

The  first  assignment  was  executed  only  hy  the  assignors.  The  second  re- 
cites that  it  is  between  Henry  Hicks  and  Asa  Hicks,  of  the  first  part,  and 
Forbes,  of  the  second  part ;  and  it  is  executed  by  all  the  parties.  The  statute 
of  Wisconsin  upon  the  subject  of  fraudulent  conveyances  is  substantially  the 
same  with  that  of  the  13th  of  Elizabeth,  chapter  5.  The  supreme  court  of  the 
state  has  held  that  such  a  provision  as  that  referred  to  in  the  first  assignment 
renders  the  instrument  fraudulent  and  void  as  against  creditors.  Keep  v. 
Sanderson,  12  Wis.,  362. 

In  cases  like  this,  involving  the  construction  of  a  state  statute,  this  court  is 
governed  by  the  judgment  of  the  highest  judicial  authority  of  the  state.  Leffing- 
well  v.  Warren,  decided  at  this  term.  This  ruling  of  the  supreme  court  of  Wis- 
consin is  sustained  by  numerous  adjudications  in  other  states.  2  Seld.,  510;  6 
Seld.,  691;  17  N.  Y„  21;  21  N.  Y.,  168;  2  Duer,  533;  24  111.,  257;  11  Md.,173. 
There  are  conflicting  authorities  upon  the  subject  of  great  weight.  6  O.  S., 
620;  7  Paige,  272;  11  Barb.,  198;  4  Sandf.,  S.  C,  252.  See  also  the  dissent- 
ing opinion  of  Brown,  justice,  in  Benedick  v.  Post  et  al.,  12  Barb.,  168.  The 
question,  as  an  original  one,  is  not  before  us,  and  we  express  no  opinion  upon 
it. 

The  statute  of  Elizabeth  was  declaratory  of  the  common  law.  In  the  ab- 
sence of  such  legislation  the  common  law  would  have  accomplished  the  same 
results.  Twyne's  Case,  3  Coke,  80;  S.  C,  1  Smiih's  L.  C,  1;  Codagan  v. 
Kennet,  Cowp.,  434;  Wheaton  v.  Sexton,  1  Amer.  L.  C,  68;  1  Cranch,  316;  1 
Binney.  514,  523;  4  McCord,  295. 

It  is  not  claimed  that  when  the  second  assignment  was  executed,  any  cred- 
itor had  acquired  a  lien  upon  the  property  covered  by  it.  That  assignment  is 
free  from  the  vice  which  was  fatal  to  its  predecessor,  and  is  valid.  11  111., 
503;  16  Pick.,  247;  28  Yt,  150;  2  Ed.  C.  R,  289.  This  proposition  is  so  clear 
npon  reason  and  authority  that  it  would  be  a  waste  of  time  to  discuss  it. 
None  of  the  authorities  relied  upon  by  the  counsel  for  the  appellant  are  in 
conflict  with  this  decision.  In  one  of  them  the  assignee  did  not  join  in  the  ex- 
ecution of  the  second  instrument,  and  it  did  not  appear  that  he  had  ever  as- 
sented to  it.  In  the  others,  creditors  had  interposed,  and  intervening  rights 
had  attached  to  the  property.     "  It  is  a  settled  principle  that  a  deed  voluntary 

597 


8§  984-987.  FRAUDULENT  CONVEYANCES. 

or  even  fraudulent  in  its  creation,  and  voidable  by  a  purchaser,  may  become 
good  by  matters  post  facto?  4  Kent's  Com.,  559;  1  John.  C.  R..  136;  15 
John.  E.,  571;  2  Edwards  C.  R,  289;  1  Sid.,  133;  Amer.  L.  C,  82. 

The  court  below  dismissed  the  bill.  We  think  there  is  no  error  in  the  de- 
cree, and  it  is  affirmed  with  costs. 

§  988.  In  general. — When  a  person,  whose  property  exceeds  in  value  all  that  he  owest 
with  a  view  to  the  payment  of  his  debts,  and  to  secure  to  himself  a  maintenance  in  the  future, 
conveys  that  property  to  another,  on  an  agreement  that  the  grantee  shall  pay  all  that  the 
grantor  owes,  and  support  him  during  the  residue  of  his  days,  such  a  conveyance  is  not  per  se 
fraudulent  and  void  as  against  creditors.    In  re  Cornwall,  9  Blatch.,  114. 

§  984.  A  conveyance,  absolute  in  form  but  accompanied  by  a  separate  agreement  that  the 
grantee  is  to  hold  upon  trusts  which  are  for  the  benefit  of  the  grantor,  and  controllable  and 
countermandable  by  him  at  his  will,  is  fraudulent  and  void  as  to  prior  purchasers  from  him 
or  creditors  of  him.  And  the  grantee  in  such  conveyance  will  be  compelled  in  equity  to  re- 
lease his  title  under  it  to  a  prior  mortgagee  of  the  grantor,  of  whose  mortgage  he  took  with 
notice,  and  also  be  enjoined  from  setting  up  said  title  against  such  mortgagee.  Burbank  v. 
Hammond,  3  Sumn.,  429. 

8  985.  Under  the  statute  of  Missouri  enacting  that  "  no  mortgage  or  deed  of  trust  of  personal 
property  shall  be  valid  as  against  any  other  person  than  the  parties  thereto,  unless  possession  of 
the  mortgaged  or  trust  property  be  delivered  to  and  retained  by  the  mortgagee  or  cestui  que 
trust,'*  unless  the  instrument  be  acknowledged  and  recorded,  an  unrecorded  vendor's  lien  is 
Toid  as  to  creditors  of  or  purchasers  from  the  vendee,  where  the  possession  is  delivered  to  and 
retained  by  the  latter.    Heryford  v.  Davis,*  12  Otto,  23o. 

§  986.  A  manufacturer  of  cars  hired  two  cars  to  a  railroad  company,  for  the  space  of  four 
months,  to  be  used  on  its  road,  and  received  from  the  company  three  promissory  notes  to  hold 
as  collateral  security  and  to  collect  the  same  at  maturity  and  to  hold  the  proceeds  for  the  safe 
custody  and  return  of  the  cars  when  demanded.  The  company  was  given  the  right  to  pur- 
chase the  cars  at  any  time  within  the  four  months,  upon  the  payment  of  a  certain  sum.  But 
until  such  payment  was  made,  the  company,  it  was  provided,  should  have  no  title  or  interest  in 
the  cars  except  as  to  their  use  for  hire.  No  price  for  the  hire  was  mentioned  or  alluded  to ; 
and  the  sum  at  which  the  company  was  given  a  right  to  purchase  was  exactly  the  amount  of 
the  promissory  notes  taken  to  secure  the  return  of  the  cars.  These  notes  all  fell  due  within  the 
four  months.  They  were  to  be  collected  by  the  manufacturer  at  maturity,  and  thus  it  was 
contemplated  that  before  the  end  of  the  four  months  the  manufacturer  should  have  in  hand 
in  cash  the  full  price  of  the  cars.  No  part  of  the  money  was  to  be  returned  to  the  company  in 
any  event,  not  even  if  the  cars  should  be  returned.  On  the  contrary  it  was  expressly  stipu- 
lated that  if  the  manufacturer  should  elect  to  take  the  cars  into  his  own  possession,  which  he 
reserved  a  right  to  do  in  case  of  default  in  the  payment  of  the  notes,  the  property  should  be 
sold,  and  so  much  of  the  proceeds  as  should  be  necessary  to  make  up  the  amount  remaining 
unpaid  on  the  notes  should  be  retained  by  the  manufacturer,  and  the  surplus  paid  over  to  the 
railroad  company.  It  was  held  that  the  transaction  was  not  a  bailment  for  hire,  or  a  condi- 
tional sale,  but  a  sale  by  which  the  ownership  of  the  cars  passed  to  the  railroad  company,  the 
manufacturer  retaining  a  lien  for  the  consideration ;  and  that,  as  the  contract  was  not  recorded, 
the  lien  retained  by  the  vendor  was,  under  the  statutes  of  Missouri  against  secret  liens,  fraudu- 
lent and  void  as  against  the  creditors  of  the  railroad  company.  Ibid.  (Mr.  Justice  Bradley 
dissented,  holding  that  the  transaction  was  a  conditional  sale,  and  valid.) 

§  987.  The  laws  of  Illinois  will  not  permit  the  owner  of  property  to  sell  it,  either  absolutely 
or  conditionally,  and  still  continue  in  possession  of  it.  If  he  desires  to  create  an  interest  in  it 
in  another,  to  whom  it  is  delivered,  and  at  the  same  time  preserve  his  lien  on  it,  he  must  com- 
ply with  the  recording  acts.  Otherwise  the  lien  retained  by  him  is  constructively  fraudulent 
as  to  the  creditors  of  the  purchaser  holding  the  possession.  Under  this  state  of  the  law  it  is 
held  that,  in  a  sale  on  condition  that  the  price  shall  be  paid  in  regular  instalments,  a  right  of 
rescission  reserved  on  the  part  of  the  vendor,  in  case  of  default  of  payment  of  any  of  the  in- 
stalments, is  fraudulent  and  void  as  to  the  creditors  of  the  purchaser  if  the  latter  is  given  pos- 
session and  the  lien  is  not  recorded :  and  that  it  is  immaterial  that  the  conveyance  purports  to 
be  a  lease,  and  the  sums  stipulated  to  be  paid  are  called  rent,  the  title  to  pass  on  the  payment 
of  the  last  instalment,  where  this  form  is  used  to  cover  the  real  transaction.  Hervey  v.  Rhode 
Island  Locomotive  Works,*  8  Otto,  664. 
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Y.  Conditional  Sales. 
Summary  — -di  common  law;  in  Arkansas,  §§  088,  989. 

§  988.  Conditional  sales  are  valid  at  common  law,  and  their  validity  was  not  affected  by  the 
provision  of  the  English  statute  of  frauds.  Nor  are  they  within  the  recording  acts  of  Arkansas. 
It  was  held  in  that  state  in  this  case  that  a  conditional  sale,  where  the  possession  was  given  to 
the  vendee  but  the  title  was  to  remain  in  the  vendor  till  the  price  was  paid,  was  good  as  against 
a  creditor  of  the  vendee  who  was  such  at  the  time  he  received  the  possession,  or  a  subsequent 
bona  fide  purchaser  from  the  vendee  without  notice  of  the  title  of  the  original  vendor,  the  lat- 
ter having  been  guilty  of  no  fraud  or  laches  in  asserting  his  rights.  Blackwell  t?.  Walker, 
§§  990-98. 

§  989.  Under  the  statute  of  frauds  of  Arkansas,  providing  that  "  where  any  goods  or  chattels 
shall  be  pretended  to  have  been  loaned  to  any  person  with  whom,  or  those  claiming  under  him, 
possession  shall  have  remained  for  the  space  of  five  years  without  demand  made  and  pursued 
by  due  process  of  law  on  the  part  of  the  pretended  lender ;  or  where  any  reservation  or  limita- 
tion shall  be  pretended  to  have  been  made  of  any  use  of  property  by  way  of  condition,  reserva- 
tion or  remainder  in  another,  the  same  shall  be  taken  as  to  all  creditors  and  purchasers  of  the 
persons  so  remaining  in  possession  to  be  void,"  unless  recorded  (if  this  statute  is  applicable  to 
conditional  sales),  the  possession  of  the  vendees  under  the  conditional  sale  must  continue  five 
years,  in  order  to  bring  a  case  within  the  statute.    Ibid, 

[Notes.—  See  §§  994,  995.] 

BLACKWELL,  THOMPSON  &  CO.  v.  WALKER  BROS.  &  CO.— DEAL  v.  HICHT. 
{Circuit  Court  for  Arkansas :  2  McCrary,  38-89 ;  5  Federal  Reporter,  419 ;  11  Reporter,  418.   1880.) 

Statement  of  Facts. —  There  were  two  cases  of  conditional  sales.  In  the 
first,  chattels  were  sold  upon  a  verbal  contract  that  the  title  should  remain  in 
the  vendor  until  the  purchase  money  should  be  paid.  The  defendants  were 
creditors  of  the  vendee  and  had  levied  an  execution  on  the  property. 

The  second  case  differed  from  the  first  in  that  there  was  a  written  contract 
and  in  the  fact  that  the  vendee  himself  sold  the  property  to  defendant,  who 
bought  it  in  good  faith.    The  vendor  brought  an  action  of  replevin. 

§  990.  Conditional  sales,  valid  at  common  law  and  not  affected  by  the  record' 
ing  statutes  of  Arkansas. 

Opinion  by  Caldwell,  J. 

Conditional  sales  were  valid  by  the  common  law,  and  their  validity  was  not 
affected  by  the  provisions  of  the  English  statute  of  frauds,  nor  are  they  within 
the  recording  acts  of  this  state.  In  the  case  of  a  chattel  mortgage  the  prop- 
erty and  possession  of  the  chattel,  in  this  state,  is  in  the  mortgagor,  and 
neither  the  property  nor  the  possession  is  changed  by  the  mortgage,  but  the 
mortgagee  acquires,  in  the  language  of  the  statute,  "  a  lien  on  the  mortgaged 
property  from  the  time  the  same  is  "  filed  for  record.    Gantt's  Dig.,  sec.  4288. 

In  a  conditional  sale  the  property  in  the  chattel  is  separated  from  the  pos- 
session, the  property  remaining  in  the  vendor  and  the  possession  only  passing 
to  the  vendee.  The  samo  thing  happens  upon  the  loan,  hire  or  other  like  bail- 
ment of  chattels;  in  all  such  cases  the  right  of  property  in  the  thing  bailed 
remains  in  the  bailor  and  the  actual  possession  passes  to  the  bailee.  If  one 
loan  or  hire  his  horse  to  his  neighbor,  he  does  not  have  to  reduce  the  contract 
for  the  bailment  to  writing  and  have  it  signed,  acknowledged  and  recorded  in 
order  to  prevent  the  bailee  from  making  an  effectual  sale  of  the  horse,  or  his 
creditors  from  seizing  it  on  execution  for  his  debts. 

The  possession  of  personal  property  is  undoubtedly  presumptive  evidence  of 
title;  but  it  is  also  a  general  rule  that  a  vendor  in  possession  of  such  property 
can  impart  no  better  title  to  it  than  he  himself  possessed.    There  are  some  ex- 
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ceptions  to  this  rule,  but  the  case  of  a  vendee  in  possession  of  chattels,  not  to 
be  consumed  in  their  use,  under  a  conditional  contract  of  sale  like  these  we 
are  considering,  is  not  one  of  them.  One  of  the  earliest  cases  in  this  country 
on  the  subject  of  conditional  sales  was  Hussey  v.  Thornton,  4  Mass.,  405.  In 
that  case  the  contest  was  between  the  vendor  and  an  attaching  creditor  of  the 
vendee  whose  debt  was  contracted  prior  to  the  conditional  sale.  The  court 
held  the  conditional  sale  valid  against  the  attaching  creditor,  but  in  the  course 
of  the  opinion  in  the  case,  Parsons,  C.  J.,  said : 

"  Had  the  demands  of  these  attaching  creditors  originated  while  the  goods 
were  in  the  possession  of  Tood  and  Worthly  (the  conditional  vendees),  so  that 
it  might  be  fairly  presumed  that  a  false  credit  was  given  them,  or  had  they 
sold  them  honajide  for  a  valuable  consideration,  our  opinion  would  have  been 
otherwise."  This  expression  of  opinion  was  not  necessarj*  to  a  decision  of  the 
case  before  the  court,  and  afterwards  when  a  case  did  arise  making  it  neces- 
sary to  decide  whether  such  sales  were  valid  against  creditors  whose  debts 
were  contracted  while  the  vendee  was  in  possession  of  the  property  under 
such  conditional  purchase,  the  dictum  in  Hussey  v.  Thornton  was  disapproved, 
and  Parker,  C.  J.,  who  delivered  the  opinion  of  the  court,  said: 

"  If  the  transaction  is  fraudulent,  the  vendor  setting  up  a  condition  to  the 
sale,  yet  suffering  the  vendee  to  be  in  possession,  exercising  full  rights  over 
the  property,  with  the  intent  and  purpose  of  enabling  him  to  obtain  credit  on 
the  strength  of  the  property,  he  will  not  be  able  to  avail  himself  of  such  con- 
dition, but  the  sale  will  be  held  to  be  absolute  in  regard  to  creditors.  But  if 
oonafde,  and  the  object  of  the  condition  was  merely  security  to  the  vendor, 
he  shall  not  lose  his  property  because  some  creditor  of  the  vendee  supposed  it 
to  belong  to  him."     Ayer  v.  Bartlett,  6  Pick.,  71. 

Later  cases  in  the  same  state  affirm  the  law  as  laid  down  in  Ayer  v.  Bart- 
lett, and  it  seems  to  be  the  settled  doctrine  of  the  courts  in  this  country.  Arm- 
ington  v.  Houston,  38  Vt.,  448;  Bigelow  v.  Huntly,  8  Vt.,  151;  Buckmaster  v. 
Smith,  22  Vt.,  203;  Ohaffee  v.  Sherman,  26  Vt.,  237;  Bradley  v.  Arnold,  16 
Vt.,  382;  Paris  v.  Vail,  18  Vt.,  277;  Barrett  v.  Pritchard,  2  Pick.,  512;  S.  C,  3 
Am.  Dec,  449  and  note;  Martin  v.  Baldwin,  17  Mass.,  686;  Merril  v.  Rinker, 
1  Bald.,  528  (§§  15-18,  *upra)\  Blood  v.  Palmer,  11  Me.,  414;  Miller  v.  Bas- 
com,  28  Mo.,  352;  Rogers  Locomotive  Works  v.  Lewis,  4  Dill.,  267;  S.  C,  3 
Cent.  L.  J.,  784;  and  it  seems  to  be  equally  well  settled  that  the  vendor  who 
has  been  guilty  of  no  laches  in  asserting  his  right  to  the  property  may  recover 
it  from  a  honajide  purchaser  from  the  vendee.  Ooggill  v.  Hartford  R.  Co.,  3 
Gray,  545;  Ballard  v.  Burgett,  40  K  Y.,  314;  Bigelow  v.  Huntly,  8  Vt.,  151; 
Sargent  v.  Metcalf,  5  Gray  (Mass.),  506;  Hurt  v.  Carpenter,  24  Conn.,  427; 
Parmelee  v.  Catherwood,  36  Mo.,  479;  Griffin  v.  Pugh,  44  Mo.,  326;  Little  t\ 
Page,  id.,  412;  Benner  v.  Puffer,  114  Mass.,  378;  Thomas  v.  Winters,  12  Ind., 
383;  Dunbar  v.  Rowles,  28  Ind.,  328;  Bailey  v.  Harris,  8  la.,  333. 

§  991  •  The  vendor  of  a  chattel  sold  upon  condition  can  lose  his  rights  only  by 
his  own  fraud  or  laches. 

In  this  state  the  settled  rule  of  the  common  law,  that  a  purchaser  of  a  chat- 
tel acquires  no  better  title  than  his  vendor  possessed,  has  not  been  changed  by 
statute  in  its  application  to  conditional  sales;  and  creditors  and  purchasers  of 
the  conditional  vendee  acquire  no  right  to  the  property  as  against  the  vendor, 
who  has  been  guilty  of  no  fraud  and  no  laches  in  asserting  his  rights.  If  the 
property  had  been  of  a  kind  which  would  have  been  consumed  in  its  use,  a 
different  question  would  be  presented. 
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§  992.  Construction  of  the  statute  of  frauds  of  Arkansas.  Unrecorded  con- 
ditional sales  are  not  affected  by  it  unless  the  possession  has  continued  for  Jive 
years. 

Counsel  for  defendants  insist  that  conditional  sales  not  reduced  to  writing 
and  acknowledged  and  recorded  are  void  against  purchasers  and  creditors  of 
the  vendee  under  the  statute  of  frauds  of  this  state.  Sec.  2957,  Gantt's. 
Digest.  This  section  of  the  statute  of  frauds  of  this  state  originated  in  Vir- 
ginia at  an  early  day.  Though  applicable  to  all  goods  and  chattels,  it  is  said 
to  have  had  its  origin  in  a  practice  connected  with  slave  property.  It  had 
come  to  be  common  for  slave  owners  to  transfer  the  mere  possession  and  use 
of  some  portion  of  their  slaves  to  members  of  their  families,  particularly  to 
daughters  upon  their  marriage,  by  way  of  loan  or  upon  some  verbal  agree- 
ment or  understanding  whereby  the  property  in  the  slaves  did  not  pass  with 
the  possession. 

The  possession  thus  acquired  was  often  continued  for  marfy  years  under  cir- 
cumstances calculated  to  mislead  persons  dealing  with  the  party  in  possession, 
and  the  object  of  the  statute  was  to  make  the  apparent  ownership  arising  from 
such  possession,  whatever  the  nature  of  the  bailment  or  trust  might  be,  actual 
and  effectual  against  the  real  owner,  in  favor  of  creditors  and  purchasers  of 
one  who  had  so  remained  in  possession  for  a  period  of  live  years. 

The  section  was  adopted  in  Kentucky  in  1796,  and  in  the  revision  of  the 
statutes  of  that  state  in  1852,  conditional  sales  were  in  terms  brought  within 
its  operation.  It  was  adopted  by  the  territories  of  Missouri  and  Arkansas 
and  by  each  of  those  states,  and  Illinois  and  Texas.  As  originally  adopted  by 
Kentucky  and  the  territories  of  Missouri  and  'Arkansas,  and  by  the  state  of 
Missouri  in  her  first  code  of  laws,  it  reads  as  follows :  "  Where  any  goods  or 
chattels  shall  be  pretended  to  have  been  loaned  to  any  person  with  whom  or 
those  claiming  under  him  possession  shall  have  remained  for  the  space  of 
five  years  without  demand  made  and  pursued  by  due  process  of  law  on  the 
part  of  the  pretended  lender;  or  where  any  reservation  or  limitation  shall  be 
pretended  to  have  been  made  of  any  use  of  property  by  way  of  condition, 
reservation  or  remainder  [or  otherwise  in  goods  or  chattels,  the  possession 
whereof  shall  have  so  remained  in  another  as  aforesaid]^  the  same  shall  be  taken 
as  to  all  creditors  and  purchasers  of  the  persons  so  remaining  in  possession  to 
be  void,  and  that  the  absolute  property  is  with  the  possession,  unless  such  loanf 
reservation  or  limitation  of  the  use  or  property  were  declared  by  will  or  deed 
in  writing  proved  or  acknowledged  and  recorded  as  required  by  this  chapter." 

In  the  Revised  Statutes  of  this  state  the  clause  in  brackets  is  omitted  ex- 
cept the  words  "  in  another."  Whatever  the  design  of  this  omission  may  have 
been  —  if  indeed  it  was  designed,  and  not  a  clerical  misprision  —  it  is  still  clear 
that  the  words  "so  remaining  in  possession"  in  the  latter  part  of  the  section, 
refer  to  the  "possession  .  .  .  for  the  space  of  five  years  "  previously  men- 
tioned. If  this  be  not  so,  then  these  words  have  nothing  to  rest  on  and  are 
meaningless.  But  they  are  not  meaningless;  they  perform  an  important 
office,  and  make  the  five  years  possession  qualify  the  whole  section. 

In  the  revision  of  the  statutes  of  Missouri  in  1835,  the  words  "as  aforesaid," 
italicized  in  the  clause  in  brackets,  were  omitted.  And  in  Miller  v.  Bascom, 
28  Mo.,  352,  it  was  insisted  that  a  verbal  conditional  sale  of  chattels  was  a 
44  reservation  or  remainder  "  in  favor  of  a  vendor  and  void  as  against  the  cred- 
itors and  purchasers  of  the  vendee  without  reference  to  the  period  of  his  pos- 
session.    But  the  court  held  otherwise,  and  declared  the  act,  notwithstanding 
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the  omission  of  these  words,  had  no  operation  in  such  cases  unless  the  posses- 
sion of  the  chattels  had  continued  in  the  vendee  for  five  years.  And  every- 
where and  always  it  has  been  held  that  the  possession  in  all  the  cases  of 
bailment,  trust,  condition  or  reservation  embraced  by  the  section,  must  have 
been  continued  for  five  years  before  the  owner's  rights  are  affected. 

§  t)93.  Punctuation;  effect  in  construing  statutes. 

In  the  enrolled  act  there  is  a  comma  after  the  word  "lender"  and  not  a 
semicolon,  as  in  the  printed  statute.  Punctuation  marks  are  no  part  of  the 
English  language  and  cannot  be  admitted  to  control  the  proper  sense  of  the 
words  used.  But  they  are  sometimes  used  in  such  a  way  as  to  lead  to  a  mis- 
interpretation of  a  statute  on  a  casual  reading,  and  such  is  the  tendency  of  the 
erroneous  punctuation  in  this  section. 

Conceding,  but  not  deciding,  that  this  section  embraces  conditional  sales, 
still  the  defense  based  on  it  must  fail  because  the  possession  of  the  vendees, 
under  the  conditional  sales  in  these  cases,  was  less  than  a  year. 

§  004.  The  conditional  sales,  which  may  be  regarded  valid  without  a  change  of  possession, 
have  reference  to  conveyances  upon  a  condition  other  than  the  repayment  of  money.  The 
Schooner  Romp,  Olc,  196. 

§  005.  An  agreement,  either  in  writing  or  by  parol,  made  at  the  time  of  a  sale  of  real  estate, 
that  the  seller  may  repurchase  the  estate  at  a  future  time  by  paying  a  sum  equal  to  the  original 
price,  is  not  fraudulent  in  itself.    Phettiplace  v.  Sayles,  4  Mason,  312  (§§  560-65). 

VI.  Notice  to  Vendee. 

Summary  —  Full  considerat ion  will  wot  protect  purchaser  with  notice,  §  096. —  Purchase  with 
knowledge  of  facts  and  circumstances;  inquiry  of  vendor ,  §  997. — Actual  knowledge  not 
necessary  to  avoid  sale,  §  998. 

§  006.  A  full  consideration  paid  in  cash  will  not  protect  a  purchaser  who  has  notice,  actual 
or  constructive,  that  the  vendor  is  selling  to  hinder  and  delay  his  creditors.  Singer  ».  Jacobs, 
§g  999-1002. 

§  907.  When  one  purchases  with  knowledge  of  such  facts  and  circumstances  as  to  put  a  rea- 
sonable man  upon  inquiry  as  to  the  purpose  of  the  vendor,  that  obligation  is  not  satisfied  by  an 
inquiry  addressed  to  the  vendor  himself,  who  has  every  motive  for  concealing  the  truth,  when 
better  and  reliable  sources  of  information  are  open  to  him.    Ibid. 

§  008.  To  avoid  a  sale  on  the  ground  that  it  was  made  with  an  intent  to  defraud  creditors,  it 
is  not  necessary  that  the  purchaser  should  have  had  actual  knowledge  of  the  fraudulent  intent 
of  the  vendor.  It  is  sufficient  if  he  had  constructive  notice.  If  the  facts  and  circumstances 
within  the  knowledge  of  the  purchaser  are  such  as  fairly  to  induce  the  belief  that  he  either 
knew  of  the  fraudulent  purpose  of  the  vendor,  or,  having  good  reason  to  suspect  it,  purposely 
refused  to  make  inquiry,  and  remained  wilfully  ignorant,  it  is  sufficient  to  avoid  the  sale. 
Ibid. 

[Notes.— See  §§  1008-1016.] 

SINGER,  BAER  &  CO.  v.  JACOBS. 
(Circuit  Court  for  Arkansas:  8  MoCrary,  638-644;  11  Federal  Reporter,  559-563.     1883.) 

Statement  of  Facts. — Jacobs,  having  bought  a  stock  of  goods,  chiefly  on 
credit,  sold  by  retail  as  many  of  them  as  he  could,  and  being  pressed  by  his 
creditors,  made  a  sale  of  the  remainder  to  Thompson  at  fifty  cents  on  the  dol- 
lar of  their  cost.  This  was  done  under  very  suspicious  circumstances  (detailed 
in  the  opinion  of  the  court),  which  tended  to  implicate  Thompson  in  the  fraud. 
Plaintiff  levied  an  attachment  on  the  goods,  which  were  claimed  by  Thompson. 

Opinion  by  Caldwell,  J. 

It  is  not  contested  that  on  the  part  of  the  defendant  Jacobs  the  sale  of  the 
goods  was  a  premeditated  and  scandalous  fraud  upon  his  creditors.  The  general 
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rales  of  law  applicable  to  the  controversy  between  the  interpleader  and  the  cred- 
itors of  Jacobs  are  well  settled.  To  avoid  the  sale  it  is  not  required  that  the 
purchaser  should  have  had  actual  knowledge  of  the  fraudulent  purpose  of  the 
vendor.  It  is  sufficient  if  he  had  constructive  notice.  The  law  relating  to  con- 
structive notice  in  cases  of  fraud  is  well  summarized  by  Mr.  Bigelow  in  his 
treatise  on  Fraud  (pageS  288-9) : 

"  If  facts  are  brought  to  the  knowledge  of  a  party  which  would  put  him  as 
a  man  of  common  sagacity  upon  inquiry,  he  is  bound  to  inquire,  and  if  he  neg- 
lects to  do  so  he  will  be  chargeable  with  notice  of  what  he  might  have  learned 
upon  examination.     .     .     . 

"If,  however,  there  be  no  fraudulent  turning  away  from  knowledge  which 
the  res  gestce  would  suggest  to  a  prudent  mind ;  if  mere  want  of  caution,  as  dis- 
tinguished from  fraudulent  or  wilful  blindness,  is  all  that  can  be  imputed  to  a 
purchaser  of  property,  the  doctrine  of  constructive  notice  will  not  apply  to 
him." 

§  999.  A  purchaser  of  cm  entire  stock  of  goods  from  a  dealer  out  of  the  usual 
course  of  trade  will  not  be  protected  if  he  has  notice,  actual  or  constructive,  of  the 
fraud  of  the  vendor  against  his  creditors. 

An  actual  agreement  or  conspiracy  between  Jacobs  and  Thompson  that  the 
latter  would  aid  the  former  to  defraud  his  creditors  does  not  have  to  be  shown. 
It  is  sufficient  to  avoid  the  sale  if  the  facts  and  circumstances  within  the 
knowledge  of  Thompson  are  such  as  fairly  to  induce  the  belief  that  he  either 
knew  of  the  fraudulent  purpose  of  Jacobs,  or,  having  good  reason  to  suspect  it, 
he  purposely  refused  to  make  inquiry  and  remained  wilfully  ignorant.  A  full 
consideration  paid  in  cash  will  not  protect  a  purchaser  who  has  notice,  actual 
or  constructive,  that  the  vendor  is  selling  to  hinder  and  delay  his  creditors; 
and  the  reason  is,  that  by  aiding  the  debtor  to  convert  his  visible  and  bulky 
property,  which  cannot  readily  be  concealed  from  creditors,  into  money,  which 
it  is  easy  to  put  beyond  their  reach,  he  knowingly  assists  the  debtor  to  carry 
out  his  fraudulent  purpose.  Clements  v.  Moore,  6  Wall.,  299,  311  (§§  553-57, 
supr.a). 

§  1000.  A  vendee,  to  be  protected,  must  be  an  innocent  purchaser,  without 
notice  of  facts  sufficient  to  put  him  upon  inquiry. 

It  is  not  enough  that  a  vendee  is  a  purchaser  for  value;  he  must  also  be  an 
innocent  purchaser.  The  facts  and  circumstances  within  the  knowledge  of  the 
interpleader  were  clearly  sufficient  to  put  him  upon  inquiry;  and  it  is  equally 
clear  that  such  inquiry,  directed  to  sources  of  information  easily  accessible  and 
to  which  any  prudent  man  would  have  appealed,  would  have  disclosad  Jacobs' 
fraudulent  purpose. 

§  1001.  Circumstances  that  amount  to  constructive  notice  of  fraud. 

Some  of  the  leading  facts  within  the  knowledge  of  the  interpleader  before 
he  purchased  are,  that  he  had  known  Jacobs  for  many  years,  and  knew  his 
general  reputation  for  honesty  was  bad,  and  that  he  was  not  punctual  in  the 
payment  of  his  debts ;  that  the  value  of  all  the  property  and  means  that  Jacobs 
possessed  before  he  purchased  the  goods,  and  which  could  have  been  used  in 
their  purchase,  did  not  exceed  one-half  of  the  value  of  the  goods  purchased ; 
that  it  was  unusual  for  country  merchants  to  buy  exclusively  for  cash ;  that  no 
change  had  occurred  in  Jacobs'  condition  in  any  way  between  the  date  of  his 
purchase  of  the  goods  and  their  sale  to  the  interpleader;  that  the  indictment 
against  Jacobs  was  found  months  before  he  purchased  the  goods,  and  that  the 
pretense  that  he  must  sell  his  entire  stock  at  a  great  sacrifice  for  cash  in  hand 
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to  enable  him  to  fee  counsel  to  defend  him  in  that  case,  was  obviously  false; 
that  he  was  selling  the  stock  for  one-half  of  its  cost  in  the  height  of  the  busi- 
ness season  and  less  than  ninety  days  after  its  purchase,  and  about  the  time 
debts  contracted  in  its  purchase  would  be  maturing;  that  the  interpleader, 
though  a  merchant  in  the  same  town,  did  not  contemplate  removing  the  goods 
to  his  own  store,  but  expected  to  make  money  out  01  the  purchase  by  selling 
them  at  public  auction;  that  the  same  method  of  disposing  of  the  goods  was 
open  to  Jacobs,  and  there  was  no  reason  why  he  should  not  resort  to  it  if  he 
owed  no  debts  and  was  honest;  that  Jacobs  had  not  advertised  in  any  mode 
his  desire  to  sell  his  goods  and  that  he  had  probably  not  disclosed  his  purpose 
to  do  so  to  any  other  person.  The  interpleader  knew  these  facts,  and  the  mind 
cannot  resist  the  conclusion  that  if  he  did  not  actually  know  of  Jacobs'  fraud- 
ulent purpose,  it  was  because  he  was  wilfully  blind  and  fraudulently  turned 
away  from  evidence  of  the  facts. 

It  is  quite  evident  the  interpleader  mistook  the  law  and  supposed  an  actual 
lien  on  the  goods  was  the  only  impediment  to  his  acquiring  a  good  title  at  any 
price  for  which  Jacobs  was  willing  to  sell,  and  that  bare  knowledge  on  his 
part  that  Jacobs  was  making  the  sale  to  defraud  his  creditors  would  not  affect 
him.  The  statement  of  the  interpleader  that  he  supposed  the  goods  were  paid 
for  is  unsupported  by  any  facts  upon  which  to  found  such  belief.  It  is  not 
perceived  why  he  should  exhibit  such  excessive  credulity  on  this  point  and  fail 
to  give  any  effect  to  facts  and  circumstances  tending  so  powerfully  to  estab- 
lish the  opposite  conclusion.  Such  facility  of  belief,  it  has  been  well  said,  in- 
vites fraud  and  may  justly  be  suspected  of  being  its  accomplice. 

The  law  deals  with  the  vendee  and  his  acts  upon  the  presumption  that  he  is 
a  man  of  ordinary  intelligence,  and  he  cannot  evade  responsibility  by  affecting 
to  believe  that  which  no  man  of  ordinary  intelligence,  under  the  circumstances, 
would  believe.  He  consulted  an  attorney,  but  upon  what  state  of  facts  is  not 
disclosed.  Why  consult  an  attorney  if  he  felt  no  apprehension?  Why  was  it 
necessary  to  consult  an  attorney  before  making  this  purchase  more  than  any 
other?  When  locked  up  in  the  storehouse  after  night,  with  Jacobs  and  the 
clerks,  why  should  he  pay  $1,000  on  the  purchase  before  they  had  begun  to 
take  the  invoice  if  he  did  not  apprehend  danger  from  some  sudden  action  of 
Jacobs'  creditors,  whose  agents  were  then  in  the  town,  and  which  fact  he  prob- 
ably knew  or  suspected?  If  this  was  not  his  motive,  then  he  must  have  been 
prompted  by  an  utter  want  of  confidence  in  Jacobs'  veracity  and  business  en- 
gagements. Whether  the  act  was  induced  by  one  or  the  other  of  these 
motives,  it  is  inconsistent  with  his  #  present  attitude  in  the  case.  He  began 
early  to  fortify  himself  to  support  a  purchase,  out  of  which  he  expected  to 
make  money,  but  in  making  which  he  realized  he  was  incurring  some  peril. 
If  the  sale  and  invoice  of  the  goods  had  taken  place  in  the  ordinary  manner, 
and  during  business  hours,  the  fraud  would  have  been  detected  and  exposed  at 
once  by  Jacobs'  creditors,  who  were  on  the  ground  watching  him.  He  does 
not  say  that  Jacobs  denied  owing  debts;  he  seems  not  to  have  pressed  that 
point.  But  if  he  had  done  so,  and  Jacobs  had  answered,  as  he  doubtless 
would,  that  he  owed  no  debts,  he  could  not,  on  the  proof  in  this  case,  have 
sheltered  himself  behind  such  an  answer. 

§  1002.  What  inquiry  must  be  made  when  the  facts  a/re  sufficient  to  put  a 
reasonable  man  upon  inquiry. 

When  the  facts  and  circumstances  are  such  as  to  put  a  reasonable  man  upon 
inquiry,  that  obligation  is  not  satisfied  by  an  inquiry  addressed  to  the  chief 
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actor  in  the  suspected  fraud,  who  has  every  motive  for  concealing  the  truth, 
when  better  and  reliable  sources  of  information  are  open  to  him.  lie  had 
access  to  the  original  invoices,  which  disclosed  the  terms  on  which  Jacobs  pur- 
chased the  goods;  and  if  he  had  discounted  the  bills  for  cash  they  would,  ac- 
cording to  mercantile  nsage,  have  shown  that  fact.  It  is  not  probable  any 
merchant  would  purchase  and  pay  for  a  large  stock  of  goods  without  having 
some  written  evidence  of  the  fact.  These  reliable  sources  of  information 
which  lay  on  the  counter  before  him,  the  interpleader  refused  to  look  upon. 
He  purchased  the  goods  out  of  jthe  ordinary  course  of  business  for  less  than 
they  were  worth;  the  sale  was  consummated  and  invoice  made  in  secret,  after 
night,  and  in  great  haste,  and  under  circumstances  tending  to  show  an  active 
participation  in  the  fraudulent  purpose  of  Jacobs.  But  whether  he  was  guilty 
of  active  participation  in  the  fraud  or  not,  he  certainly  "  did  buy  recklessly, 
with  guilty  knowledge,  or,  which  is  the  same  thing,  with  such  knowledge  as 
would  put  a  prudent  man  upon  inquiry."  Howe  Machine  Co.  t>.  Claybourn, 
6  Fed.  K.,  438  (§§  979-81,  supra);  Clements  v.  Moore,  supra. 

g  100$.  Rights  of  Vendee.—  To  make  a  conveyance  upon  a  valuable  consideration  void  as 
agairst  creditors,  under  the  statute  of  18th  Elizabeth,  both  parties  must  concur  in  the  fraud. 
Magniacv.  Thompson,  1  Bald.,  844. 

§  10  J4.  Under  the  statutes  of  Elizabeth,  as  well  as  by  the  positive  provision  of  the  statutes 
of  Michigan,  a  conveyance  made  with  intent  to  defraud  creditors  on  the  part  of  the  debtor,  iB 
not  void  unless  the  purchaser  also  participates  in  the  fraud,  where  he  pays  a  valuable  considera- 
tion. The  test  is,  did  he  participate  in  the  fraud,  or  buy  recklessly  or  with  guilty  knowledge 
or  with  such  knowledge  as  would  put  a  reasonable  man  upon  inquiry?  But  where  part  of  the 
consideration  of  the  conveyance  was  certain  secret  benefits  reserved  to  the  vendor,  the  land  to 
the  value  of  such  benefits  may  be  reached  by  the  creditors  of  the  debtor.  Howe  Machine  Co. 
r.  Claybourn,  6  Fed.  R.,  438  (g§  979-81). 

§  1005.  A  fraudulent  intent  of  a  grantor  will  not  affect  the  title  of  a  purchaser  for  a  valu- 
able consideration  without  notice  of  such  intent.    United  States  v.  Griswold,  7  Saw.,  296. 

§  1006.  Where  a  conveyance  has  been  made  in  fraud  of  creditors,  and  there  has  been  a  de- 
livery of  the  property  and  full  payment  made  in  good  faith,  the  right  of  the  purchaser  will  not 
be  interfered  with.  But  if  the  purchaser  has  notice  of  the  fraud  before  getting  possession 
and  making  payment,  the  creditor  may  intervene  and  the  contract  will  be  set  aside.  Parrish 
v.  Danford,  1  Bond,  845. 

$  1007.  A  sale  may  be  void  for  fraud  though  the  buyer  pays  the  full  value  of  the  property 
bought,  as  where  his  purpose  is  to  aid  the  seller  in  defrauding  his  creditors,  or  where  he  buys 
recklessly  with  guilty  knowledge.  When  the  fact  of  fraud  is  established  in  a  suit  at  law,  the 
buyer  loses  the  property  without  reference  to  the  amount  or  application  of  what  has  been  paid ; 
but  when  the  proceeding  is  in  chancery,  the  jurisdiction  is  more  flexible  and  tolerant.  An  in- 
*  solvent  debtor  made  a  conveyance  to  hinder  and  delay  a  creditor,  to  a  purchaser  who  knew 
these  facts.  The  sale  was  openly  made ;  there  was  an  immediate  change  of  possession ;  and  the 
price  agreed  to  be  paid  was  fully  as  much  as  the  goods  were  worth.  Three  of  the  notes  given 
by  the  purchaser  in  payment  were  missapplied  by  the  debtor,  instead  of  using  them  for  the 
payment  of  his  debts.  It  was  held  under  the  circumstances  that  the  purchaser  having  enabled 
the  debtor  to  divert  so  much  of  his  property  from  the  payment  of  his  debts  should  be  held 
liable  in  equity  for  the  amount  of  the  three  notes  so  misapplied,  with  interest  from  the  date  of 
the  sale,  a  court  of  equity  having  power  to  deal  according  to  its  own  ideas  of  right  and  justice 
in  such  a  case.    Clements  t>.  Moore,  6  Wall.,  299  (§§  558-57). 

§  1008.  Under  the  law  of  Ohio,  a  purchaser  in  good  faith,  for  a  valuable  consideration  and 
without  notice,  obtains  a  valid  title,  although  the  conveyance  is  made  to  defraud  creditors. 
Astor  v.  Wells,  4  Wheat.,  466. 

§  1009.  The  bankrupt  law  having  made  a  sale  by  a  debtor  out  of  the  ordinary  course  of  busi- 
ness presumptively  fraudulent,  it  is  the  duty  of  one  purchasing  the  entire  stock  of  a  retail 
dealer  to  investigate  his  condition  and  his  motives  for  such  sale.  He  must  show  that  the  sale 
was  honestly  made,  or  that  upon  vigilant  inquiry  no  reason  appeared  to  doubt  its  honesty.  It 
is  not  enough  to  show  that  he  did  not  know  that  the  debtor's  intentions  were  to  defraud  his 
creditors.     Main  v.  Glen,  7  Biss.,  86. 

§  1010.  Purchaser  from  fraudulent  vendee.— The  purchaser  from  a  fraudulent  vendee,  who 
intentionally  shuts  nte  eyes  to  the  truth,  and  has  such  information  and  notice  as  makes  it  his 
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duty  to  inquire  further,  the  whole  truth  being  discoverable  by  the  slightest  effort,  is  affected 
with  the  consequences  of  the  fraud.     Harrell  v.  Beall,  17  Wall.,  590. 

§  1011.  A  bona  fide  purchaser  from  a  grantee  in  a  deed  made  to  defraud  creditors,  even 
though  his  purchase  in  writing  does  not  amount  to  a  formal  conveyance,  is  protected  in  his 
purchase,  except  only  as  to  the  unpaid  purchase  money.     Dowell  i\  Applegate,  7  Saw.,  232. 

§  1012.  Purchasers  from  the  fraudulent  gratitee  in  a  conveyance  made  to  defraud  creditors, 
who  do  not  purchase  for  a  valuable  consideration  and  without  notice,  are  liable  to  the  same 
equities  as  the  original  grantee  would  have  been  if  he  had  not  conveyed.  Dexter  v.  Smith,* 
2  Mason.,  803. 

§  1013.  Under  the  statutes  of  13th  and  27th  Elizabeth,  a  bona  fide  purchaser  for  a  valuable 
consideration,  without  notice,  shall  hold  the  estate  notwithstanding  he  claims  through  a  grantee 
to  whom  the  estate  has  been  conveyed  in  fraud  of  subsequent  purchasers  from  or  creditors  of 
the  first  grantor.  The  rule  laid  down  by  Chancellor  Kent,  in  Roberts  v.  Anderson,  that  this 
doctrine  does  not  apply  where  there  has  been  a  conveyance  to  defraud. creditors,  is  not  sus- 
tained.   Bean  v.  Smith,  2  Mason,  252  (g§  524-32). 

§  1014.  Circumstances  amounting  to  mere  suspicion  of  fraud  are  not  deemed  notice.  And 
where  an  inference  of  notice  is  to  affect  an  innocent  purchaser  from  a  feme  covert,  it  must 
appear  that  the  inquiry  suggested  would  have,  if  fairly  pursued,  resulted  in  the  discovery  of 
the  defect,  where  the  title  of  the  wife  does  not  come  through  a  conveyance  from  her  husband, 
and  is  in  form  perfect,  although  impeachable  by  his  creditors  on  the  ground  that  the  price 
was  paid  by  him.    Simms  v.  Morse,  4  Hughes  579  (§g  859-61). 

g  1015.  One  who,  with  notice  of  the  prior  fraud,  purchases  from  the  grantee  in  a  fraudulent 
conveyance,  takes  the  title  subject  to  all  the  infirmities  with  which  it  is  affected  in  the  hands 
of  his  grantor.    Wilcoxen  v.  Morgan,*  2  Colo.  Ty,  473. 

§  1016.  A  purchaser  from  the  grantee  in  a  fraudulent  conveyance  was  held  chargeable  with 
knowledge  of  the  fraud,  where  the  original  grantor  had  remained  in  possession  after  his  con- 
veyance and  had  assisted  in  negotiating  the  second  conveyance,  where  the  purchaser  was  for 
a  time  a  co-tenant  and  partner  of-  the  original  grantor,  free  of  rent,  where  it  was  agreed  that  a 
part  of  the  purchase  money  should  be  applied  to  the  payment  of  the  original  grantor's  debts, 
and  where  the  purchaser  was  informed  that  his  grantor  was  acting  for  another  in  making  the 
sale.    Ibid. 


VII.    Judgment  Creditors. 
Summary  —  Lien  of  judgment  on  property  previously  conveyed,  §  1017. 

§  1017.  Where  a  statute  makes  a  judgment  a  lien  upon  the  real  estate  of  the  debtor  from 
the  time  of  the  docketing  of  the  same,  and  limits  this  lien  to  the  property  belonging  to  the 
debtor  at  the  time  of  docketing,  such  lien  does  not  attach  to  property  which  the  debtor  has 
previously  conveyed  in  fraud  of  creditors,  notwithstanding  the  statute,  like  the  statute  of 
Elizabeth,  declares  such  a  conveyance  to  be  void.  Notwithstanding  the  strong  language  used 
in  the  statute,  the  conveyance  is  valid  as  between  the  parties  and  passes  the  estate,  being  -void- 
able only  at  the  election  of  the  creditor,  who  must  institute  proceedings  to  set  it  aside  or  to 
defeat  its  operation.    In  re  Estes,  §§  101&-28. 

[Notes,—  See  1024-1027.] 

IN  RE  ESTES  &  CARTER. 
(District  Court  for  Oregon :  6  Sawyer,  459-471.    1880.) 

Statement  of  Facts. — Petition  filed  by  the  assignee  of  the  bankrupt  firm  of 
Estes  &  Co.,  for  an  order  of  court  directing  him  to  apply  the  proceeds  of  the 
individual  estate  of  Estes  to  the  payment  of  the  individual  debts  of  the  lat- 
ter, free  from  any  supposed  lien  of  judgments  obtained  against  the  firm  by 
its  creditors.  The  material  facts  are  as  follows:  On  May  4,  1876,  Estes,  who 
was  then  insolvent,  was  the  owner  of  a  lot  of  ground  which  he  conveyed  to 
one  Cole,  subject  to  a  mortgage  thereon  of  $20,000,  with  intent  to  defraud  his 
creditors.  This  conveyance  was  afterwards,  in  December,  1879,  set  aside  as 
fraudulent  on  petition  of  the  assignee,  and  the  property  sold,  free  from  all 
liens,  except  the  mortgage  aforesaid,  for  $7,600. 
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Opinion  by  Deady,  J. 

Counsel  for  the  judgment  creditors  insist  that  the  judgments  given  against 
Istes,  whether  jointly  with  Carter  or  alone,  were  a  lien  upon  the  property  con- 
veyed by  the  former  to  Cole,  notwithstanding  such  conveyance,  and  the  lien 
now  exists  against  the  proceeds  thereof  in  the  hands  of  the  assignee.  The 
argument  in  support  of  this  proposition  assumes  that  notwithstanding  the 
previous  conveyance  to  Cole,  the  property  as  to  these  judgment  creditors,  at 
the  date  of  the  entry  and  docket  of  their  judgments,  still  belonged  to  Estes,  and 
therefore  it  became  and  was  subject  to  the  lien  of  said  judgments;  and  upon 
the  correctness  of  this  assumption  the  case  turns. 

On  the  other  hand,  counsel  for  the  assignee  contend  that  at  the  date  of  the 
judgments  in  question,  Estes  having  already  conveyed  the  premises  to  Cole  by 
a  deed  valid  and  operative  as  between  the  parties  thereto,  had  no  interest  in 
the  premises;  that  they  in  no  sense  belonged  to  him,  and  therefore  the  liens 
of  said  judgments  could  not  affect  or  include  them. 

§1018.  Lien  of  judgment  does  not  attach  to  property  previously  conveyed 
in  fraud  of  creditors. 

The  Or.  Civ.  Code,  section  266,  provides,  that  "  from  the  date  of  the  docket- 
ing of  a  judgment,  .  .  .  such  judgment  shall  be  a  lien  upon  all  the  real 
property  of  the  defendant  within  the  county  or  counties  where  the  same  is 
docketed,  or  which  he  may  afterwards  acquire  therein,  during  the  time  an 
execution  may  issue  thereon."  By  sections  273  and  279,  it  is  further  provided, 
that  an  execution  against  property  may  be  levied  upon  "the  real  property 
belonging  to  him  [the  judgment  debtor]  on  the  day  when  the  judgment  was 
docketed  in  the  county  or  at  any  time  hereafter;"  and  "all  property  or  right 
or  interest  therein  of  the  judgment  debtor,"  not  specially  exempted,  "shall  be 
liable  to  an  execution." 

Section  51  of  chapter  6,  relating  to  conveyances,  which  is  substantially  a 
copy  of  chapter  5  of  13  Elizabeth,  provides,  among  other  things,  that  every 
conveyance  of  any  estate  in  lands,  "made  with  the  intent  to  hinder,  delay  or 
defraud  creditors  of  their  lawful  .  .  .  demands,  ...  as  against  the 
person  so  hindered,  delayed  or  defrauded,  shall  be  void."    (Gen.  L.,  p.  523.) 

§  1019.  authorities  cited  and  commented  upon. 

To  show  that  a  judgment  is  a  lien  upon  land  previously  conveyed  in  fraud 
of  creditors,  counsel  cite  Bump  on  Fraud.  Con  v.,  465 ;  Pratt  v.  Wheeler,  6 
Gray,  522 ;  Scully  v.  Kearns,  14  La.  Ann.,  436 ;  Eastman  v.  Schettler,  13  Wis., 
362;  Jacoby's  Appeal,  67  Penn.,434;  Manhattan  Co.  v.  Evertson,  5  Paige  Ch., 
465;  Smith  v.  Ingles,  2  Or.,  43. 

In  Pratt  v.  Wheeler,  supra,  the  point  in  controversy  was  not  decided.  That 
case  only  determines  that  a  deed  in  fraud  of  crgditors  is  void  as  against  the 
attachment  of  any  of  such  creditors.  The  deed  being  void  as  to  creditors,  it 
is  merely  a  question  of  procedure  whether  a  creditor  shall  attack  it  in  equity 
by  a  bill  to  set  it  aside,  or  by  process  at  law,  as  an  attachment  or  execution 
against  the  property  covered  by  it.  In  Massachusetts,  the  courts  did  not 
possess  equity  jurisdiction  until  a  late  date,  and  the  proceeding  by  attachment 
or  execution,  to  assert  the  right  of  a  creditor  against  the  property  of  a  debtor, 
covered  by  a  fraudulent  conveyance,  became  and  is  common. 

But  whether  the  mere  lien  of  a  judgment  which  results  from  the  docketing 
of  the  same  can  be  used  or  have  the  effect  of  process  by  means  of  which  a  cred- 
itor can  assert  his  right  against  a  fraudulent  conveyance  is  another  and  very 
different  question.     All  this  and  more  may  be  said  of  the  case  of  Scully  v» 
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Kearns,  supra.  This  was  a  case  of  a  "simulated"  or  sham  sale  of  personal 
property  in  fraud  of  creditors,  and  the  court  only  held  that  the  judgment  cred- 
itor of  the  pretended  vendor  was  not  bound  to  proceed  specially  to  have  the 
sale  set  aside,  but  might  treat  it  so  far  void  and  levy  upon  the  property  as  that 
of  the  judgment  debtor. 

Eastman  v.  Schettler,  supra,  does  contain  a  dictum  to  the  effect  that  a  judg- 
ment obtained  against  a  debtor  who  has  already  conveyed  his  property  in 
fraud  of  his  creditors  is,  notwithstanding  such  conveyance,  a  lien  thereon,  but 
the  only  point  decided  in  the  case  was  that  thp  purchaser  of  such  property  at 
•a  sale  upon  such  judgment  succeeded  to  the  right  of  the  judgment  creditor, 
and  might  therefore  assail  such  conveyance  in  the  same  manner  as  such  cred- 
itor. 

In  Jacobus  Appeal,  supra,  there  was  a  contest  between  two  judgment  cred- 
itors for  the  proceeds  of  property  sold  upon  the  process  of  the  junior  of  them, 
the  same  having  been  conveyed  prior  to  the  judgments  by  the  judgment 
debtor  in  fraud  of  his  creditors.  The  court,  upon  the  authority  of  Hoffman's 
Appeal,  8  Wright,  95,  in  which  it  was  said  that  it  was  "  the  estate  of  the  debtor 
which  was  sold  at  the  sheriff's  sale,  and  therefore  the  liens  upon  it  which 
attached  after  the  fraudulent  grant  must  be  paid  in  their  order,"  gave  the  pro- 
ceeds to  the  prior  judgment  creditor. 

In  Manhatton  Co.  v.  Evertson,  supra,  it  was  held,  that  as  between  the  mort- 
gagee in  a  mortgage  to  secure  a  previous  debt  executed  by  the  grantee  in  a 
fraudulent  conveyance,  and  the  judgment  creditors  of  the  grantor  in  such  con- 
veyance, the  lien  of  the  latter  should  prevail.  The  citation  from  Bump  on 
Fraudulent  Conveyances  is  fully  to  the  effect  that  in  such  cases  in  contempla- 
tion of  law,  title  femains  in  the  debtor,  and  that  judgments  against  him 
become  hens  upon  such  property  precisely  as  if  no  transfer  had  been  made. 
But  this  statement  of  the  law  is  based,  among  others,  upon  the  foregoing  cases, 
and  it  is  clear  that  with  the  exception  of  the  last  two,  they  do  not  support  the 
text. 

'  In  addition  to  these  authorities,  I  find  that  Judge  Hoffman,  In  re  Beadle,  5 
Saw.,  851,  has  held  in  favor  of  the  lien  under  circumstances  similar  to  those  in 
this  case.  The  syllables  of  the  case  states  the  facts  and  the  ruling  sufficiently. 
It  is :  "  Where  an  insolvent  made  an  assignment  to  trustees  with  intent  to 
hinder  and  delay  his  creditors,  which  assignment  was  by  this  court  subse- 
quently adjudged  void,  and  trustees  conveyed  the  property  to  the  assignee  in 
bankruptcy:  Held,  that  the  latter  took  the  property  subject  to  the  liens  of 
creditors  who  had  recovered  and  docketed  judgments  subsequently  to  the 
fraudulent  conveyance  and  before  the  commencement  of  the  bankruptcy  pro- 
ceedings." # 

In  the  course  of  the  opinion  of  the  court,  this  question  is  asked:  "Could 
the  judgment  creditors,  by  docketing  their  judgments  against  the  grantor, 
acquire  a  lien  on  the  land  without  previously  bringing  their  bill  in  equity  to 
set  aside  the  fraudulent  conveyance  ¥ "  and  the  answer  given  is:  "  This  ques- 
tion must  be  settled  by  the  law  of  this  state;  and  it  appears  to  have  been  set- 
tled ever  since  the  case  of  Hager  v.  Shindler,  29  CaL,  47,  that  a  conveyance 
of  this  description  may  be  treated  by  the  judgment  creditor  as  absolutely  void 
ab  initio,  and  as  if  non-existent." 

But  it  does  not  appear  that  any  question  concerning  the  operation  or  effect 
of  the  lien  of  a  judgment  arose  or  was  decided  in  Hager  v.  Shindler.  That  was 
a  case  where  the  purchaser  of  real  property,  at  a  sheriff's  sale,  upon  an  exe- 
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cution  to  enforce  a  judgment  against  one  who  had,  prior  to  the  juegment,  con- 
veyed the  premises  in  question  in  fraud  of  his  creditors,  brought  a  suit  to 
annul  such  conveyance  as  a  cloud  upon  his  title,  and  the  court  held  that  the  suit 
could  be  maintained.  Nothing  was  claimed  under  or  by  virtue  of  the  lien  of 
the  judgment.  Indeed,  the  statement  of  the  ruling  in  Ilager  v.  Shindler  by  the 
court  in  In  re  Beadle  shows  this.  It  is :  *•  In  that  case  it  was  held  that  the  pur- 
chaser of  land  at  a  sheriff's  sale  may  maintain  a  bill  to  set  aside  and  annul,  as 
a  cloud  upon  the  title,  a  deed  of  the  land  given  before  the  judgment  by  the 
judgment  debtor  without  consideration  and  to  defraud  creditors." 

And  the  subsequent  cases  of  Ferris  v.  Irving,  28  Cal.,  646,  and  Stewart  v. 
Thompson,  23  id.,  263,  referred  to  by  the  oourt,  and  particularly  the  concur- 
ring opinion  of  Judge  Sawyer  in  the  latter  case,  are  only  to  the  same  effect, 
that  the  conveyance  is  void  as  to  the  creditor  who  may  attack  it  and  divest  the 
.grantee  of  his  right  under  it  by  a  sale  upon  an  execution  against  the  grantor 
in  favor  of  such  creditor. 

To  justify  this  conclusion  it  was  not  necessary  that  there  should  be  any  judg- 
ment lien  in  the  case,  or  even  that  the  judgment  should  ever  have  been  dock- 
eted. The  seizure  and  sale  upon  the  execution  was  a  direct  and  legal  assertion 
of  the  creditor's  right  to  treat  the  conveyance  as  void,  and  the  conveyance  by 
*the  sheriff  to  the  purchaser  invested  the  latter  with  the  title  to  the  premises, 
and  these  California  cases  only  decide  that  the  purchaser,  as  such,  and  as  the 
successor  in  right  of  the  judgment  creditor,  could  maintain  a  suit  to  set  aside 
the  fraudulent  conveyance  as  a  cloud  upon  this  title  without  first  bringing 
ejectment  for  the  possession. 

On  the  other  hand,  in  Miller  v.  Sherry,  2  Wall.,  248  (Equity,  §§  1827-31), 
which  was  a  controversy  concerning  the  title  to  real  property  between  parties 
claiming  under  two  judgments  given  against  the  debtor  after  he  had  conveyed 
the  premises  in  fraud  of  his  creditors,  and  the  subsequent  proceedings  in  equity 
to  subject  the  premises  to  the  satisfaction  of  said  judgments,  the  court  held 
that  the  proceedings  in  equity  on  the  part  of  the  senior  judgment  creditor 
were  insufficient  to  affect  the  title,  and  decided  in  favor  of  the  party  claiming 
under  the  proceedings  on  the  creditor's  bill  of  the  junior  judgment  creditor. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Swayne  says,  that  after 
the  conveyance,  the  legal  title  was  in  the  grantee  thereof,  until  divested  by 
the  decree  on  the  creditor's  bill;  and  as  if  it  was  too  plain  for  argument,  as- 
sumes and  states  that  the  judgments  were  not  a  lien  upon  the  premises.  Speak- 
ing of  the  senior  judgment,  he  says:  %i  It  is  not  contended  that  the  judgment 
was  ^  lien  on  the  premises.  The  legal  title  having  passed  from  the  judgment 
debtor  before  its  rendition,  by  a  deed  valid  as  between  him  and  his  grantee,  it 
could  not  have  that  effect  by  operation  of  law." 

§  1020.  A  conveyance  by  a  grantor,  though  fraudulent  as  to  creditors,  isbind- 
ing  upon  him,  so  that  there  is  no  estate,  either  legal  or  equitable,  remaining  in 
him-,  upon  which  a  judgment  lien  could  attach. 

In  Kappleye  v.  International  Bank,  9  Kep.,  469,  decided  in  the  supreme 
court  of  Illinois,  February  4,  1880,  a  trust  deed  made  to  defraud  creditors 
was  avoided  at  the  suit  of  the  defendant,  which  thereupon  claimed  and  ob- 
tained a  priority  in  the  payment  of  its  judgment  from  the  proceeds  of  the 
land  thus  conveyed  by  the  debtor.  The  court  held,  in  the  language  of  the 
syllabus,  that  "  a  conveyance,  fraudulent  as  to  creditors,  is  binding  on  the 
grantor,  so  that  there  is  no  estate,  legal  or  equitable,  remaining  in  him,  on 
which  a  judgment  lien  could  attach.  The  lien  only  attaches  on  the  avoiding 
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of  the  deed  by  the  creditor,  so  that  he  who  thus  avoids  the  deed  has  the  prior 
lien." 

§  1021 .  The  Uen  of  a  judgment  does  not  extend  to  an  equity  or  an  equitable 
tide. 

In  Smith  v.  Ingles,  2  Or.,  44,  it  was  held  that  the  lien  of  a  judgment  does 
not  extend  to  an  equity  or  an  equitable  title.  The  case  was  this:  Ingles 
purchased  real  property,  and  for  the  purpose  of  defrauding  his  creditors  took 
the  conveyance  to  his  minor  children.  Burns,  a  judgment  creditor  of  Ingles, 
sold  the  property  upon  an  execution,  as  the  property  of  the  latter,  and  became 
the  purchaser  thereof.  Subsequent  to  the  entry  and  docketing  of  this  judg- 
ment, Ingles  mortgaged  the  premises  to  Smith,  and  after  the  sale  Smith 
brought  suit  to  enforce  the  lien  of  his  mortgage,  making  Burns  a  party.  The 
court  held  that  the  lien  of  Burns'  judgment  did  not  affect  the  property. 

As  the  law  of  the  state  is  the  law  of  this  case,  it  is  claimed  that  the  ruling 
in  Ingles  v.  Smith  is  the  decision  of  this  question  in  favor  of  the  assignee. 
The  case  is  not  clear  in  some  points,  but  upon  authority,  the  transaction  was 
not  a  conveyance  by  the  debtor  in  fraud  of  his  creditors,  within  the  statute, 
and  therefore  void,  but  a  purchase  by  Ingles  in  the  name  of  others,  with  a 
fraudulent  intent.  This  being  so,  as  to  the  creditors,  equity  would  hold  th 
grantees  in  the  conveyance  to  be  the  trustees  of  a  resulting  trust  in  favor  o! 
Ingles,  and  subject  the  trust  estate  to  the  payment  of  his  debts.  Bump  on 
F.  0.,  237;  Guthrie  v.  Gardner,  19  Wend.,  415. 

In  this  view  of  the  matter  the  case  is  scarcely  in  point.  The  legal  estate 
was  never  in  Ingles,  and  the  case  only  decides  that  the  lien  of  the  judgment 
against  him  did  not  affect  his  resulting  trust  or  equity  in  the  premises.  But 
in  the  case  undei*  consideration,  Estes,  at  the  date  of  docketing  these  judg- 
ments, had  the  legal  estate  in  the  premises  or  nothing.  In  the  language  of 
the  court,  in  Eappleye  v.  International  Bank,  supra,  "  it  is  a  mistaken  notion, 
that  after  the  making  of  a  fraudulent  conveyance  as  to  creditors,  there  re- 
mains in  the  fraudulent  grantor  an  equitable  estate  in  the  land  conveyed.  If 
this  were  so,  he  could  sell  and  convey  to  another  such  estate." 

It  is  also  claimed  that  the  statute  limiting  the  lien  of  a  judgment  in  Burns 
v.  Ingles,  was  more  restricted  than  the  present.  But  I  think  they  are  substan- 
tially the  same.  The  former  (Gen.  L.  1853-54,  p.  100)  declared  that  "  such 
lien  shall  extend  to  ail  the  real  property  of  the  judgment  debtor,  owned  by 
him  at  the  time  of  docketing  the  judgment."  etc.  From  the  present  one  there 
is  only  omitted  the  tautology,  "owned  by  him,"  the  expression,  "  property  of 
the  judgment  debtor,"  being  considered  the  full  equivalent  thereof. 

So  stand  the  authorities,  pro  and  con.,  upon  this  subject.  Of  those  which 
are  controlling  in  this  court,  the  one  from  the  supreme  court  of  this  state 
(Smith  v.  Ingles)  decides  that  the  lien  of  a  judgment  does  not  extend  to  an 
equity,  while  the  other  one  from  the  supreme  court  of  the  United  States  (Mil- 
ler v.  Sherry)  decides  that  such  lien  does  not  attach  at  all  in  the  case  of  a  pre- 
vious conveyance  in  fraud  of  creditors. 

§  1022.  The  lien  of  a  judgment  in  Oregon  is  limited  to  the  property  belong- 
ing to  the  debtor  at  the  time  of  the  docketing;  and  cannot  be  made  to  extend  to 
property  previously  granted  to  another,  though  in  fraud  of  creditors. 

In  my  own  opinion,  the  lien  of  a  judgment  which  is  limited  by  law  to  the 
property  of  or  belonging  to  the  judgment  debtor  at  the  time  of  the  docket- 
ing, is  not,  nor  cannot,  without  doing  violence  to  this  language,  be  held  to  ex- 
tend to  property  previously  conveyed  by  the  debtor  to  another  by  deed  valid 
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and  binding  between  the  parties.  A  conveyance  in  fraud  of  creditors,  al- 
though declared  by  the  statute  to  be  void  as  to  thera,  is  nevertheless  valid  as 
between  the  parties  and  their  representatives,  and  passes  all  the  estate  of  the 
grantor  to  the  grantee.  And  a  bona  fide  purchaser  from  suoh  grantee  takes 
such  estate,  even  against  the  creditors  of  the  fraudulent  grantor,  purged  of 
the  anterior  fraud  that  affected  the  title.  Or.  Gen.  L.,  p.  523 ;  Bean  v.  Smith, 
2  Mason,  272  (§§  524^32,  #upra)\  Eappleye  v.  International  Bank,  supra. 

Such  a  conveyance  is  not,  as  has  been  sometimes  supposed,  "  utterly  void," 
but  is  only  so  in  a  qualified  sense.  Practically,  it  is  only  voidable,  and  that  at 
the  instance  of  creditors  proceeding  in  the  mode  prescribed  by  law,  and  even 
then,  not  as  against  a  bona  fide  purchaser.  Bean  v.  Smith,  supra,  274;  Wood 
v.  Mann,  1  Sum.,  509 ;  Bump  on  F.  C,  451.  The  operation  of  the  lien  of  a 
judgment,  being  limited  by  statute  to  the  property  then  belonging  to  the  judg- 
ment debtor,  is  not  a  mode  prescribed,  by  which  a  creditor  may  attack  a  con- 
veyance, fraudulent  as  to  himself,  or  assert  any  right  as  such  against  the 
grantor  therein.  This  lien  is  constructive  in  its  character,  and  is  not  the  re- 
sult of  a  levy,  or  any  other  act  directed  against  the  specific  property.  It  is 
the  creature  of  the  statute,  and  cannot  have  effect  beyond  it.  In  re  Boyd,  4 
Saw.,  268-270.  By  that,  its  operation  and  effect  are  restrained  to  the  prop- 
erty then  owned  by  the  debtor.  But  the  conveyance  from  Estes  to  Cole  de- 
prived the  former  of  all  interest  in  this  property.  No  judgment  against  Estes, 
nor  any  act  of  his,  could  reach  it  or  affect  it. 

Therefore,  when  the  judgments  of  these  joint  creditors  were  obtained  and 
docketed,  the  property  did  not  belong  to  him,  and  was  not  for  that  reason 
within  the  operation  of  their  liens.  On  the  contrary,  it  belonged  to  Cole, 
qualified  by  the  right  of  the  creditors  in  the  manner  and  time  prescribed  by 
law,  to  subject  it  to  the  payment  of  their  debts.  In  the  suit  against  Cole  to 
set  aside  this  fraudulent  conveyance,  the  assignee  represented  the  creditors. 
Bradshaw  v.  Elein,  2  Biss.,  20. 

§  1023.  The  proceeds  of  sale  of  the  individual  property  of  a  partner  are 
individual  assets,  and  must  be  first  applied  to  the  payment  of  the  individual 
debts  of  such  partner. 

It  is  also  claimed  by  the  assignee  that  the  fund  obtained  by  that  suit —  the 
proceeds  arising  from  the  sale  of  the  property  —  is  equitable  assets,  and  should 
be  distributed  equally  among  the  creditors,  citing  Silk  v.  Prime,  and  notes,  2 
Lead.  Cas.  Eq.,  82;  Benton  v.  Le  Roy,  4  Johns.  Ch.,  551.  But  this  distribu- 
tion was  subject  to  any  specific  legal  lien  or  priority  that  might  exist  in  favor 
of  any  creditor.  Purdy  v.  Doyle,  1  Paige  Ch.,  558;  Cod  wise  v.  Gelston,  10 
Johns.,  522.  In  this  last  case,  Chancellor  Kent  says:  "  If  a  fund  for  the  pay- 
ment of  debts  be  created  under  an  order  or  decree  in  chancery,  and  the  cred- 
itors come  in  to  avail  themselves  of  it,  the  rule  of  equity  then  is,  that  they 
shall  be  paid  in  pari  passu,  or  upon  a  footing  of  equality.  But  when  the  law 
gives  priority,  equity  will  not  destroy  it,  and  especially  where  legal  assets  are 
created  by  statute,  they  remain  so,  though  the  creditors  be  obliged  to  go  into 
equity  for  assistance."  . 

But  it  is  not  necessary  to  invoke  the  doctrine  of  equity  in  this  case,  as  the 
bankrupt  act  preserves  all  legal  liens,  and  furnishes  a  certain  and  just  rule  for 
the  distribution  of  the  assets  of  a  partnership  and  the  members  thereof.  K. 
S.,  sees.  5075,  5121.  By  this  rule  the  property  of  the  partnership  is  to  be  first 
applied  to  the  payment  of  partnership  debts,  and  the  property  of  each  mem- 
ber thereof  to  the  payment,  of  his  individual  debts.    Whether  the  proper  ap- 
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plication  of  this  rute  would  exclude  the  lien  of  a  judgment  obtained  against 
the  members  of  the  firm  for  a  partnership  debt,  from  the  property  of  the  in- 
dividual partner,  as  contended  by  counsel  for  the  assignee,  it  is  not  necessary 
now  to  consider. 

Having  arrived  at  the  conclusion  that  none  of  the  judgments  in  this  case 
was  a  lien  upon  the  property  in  question,  the  proceeds  of  the  sale  are  individ- 
ual assets,  and  under  the  bankrupt  act,  must  be  first  applied  to  the  payment 
of  Estes'  individual  debts;  and  it  is  so  ordered,  (a) 

§  1024.  In  general.— -The  relief  awarded  to  judgment  creditors  in  equity  against  fraudu- 
lent conveyances  is  founded  upon  the  fraud  attempted  against  a  lien  already  attached  to  the 
land,  or  because  of  the  assignment  with  fraudulent  intent  to  prevent  the  lien  from  attaching; 
and  equity  consequently  gives  the  full  remedy  which  could  have  been  obtained  through  the 
lien  by  execution,  but  without  referring  the  matter  to  the  action  or  process  of  a  court  of  law. 
For  having  acquired  jurisdiction  because  of  the  fraud,  chancery  will  apply  the  property,  fraud- 
ulently conveyed,  to  the  satisfaction  of  the  prosecuting  creditor,  pursuant  to  its  own  methods 
of  proceeding.  Its  action  upon  the  fraudulent  grantor  or  assignee  is  only  to  the  extent  of 
supplying  a  remedy  to  the  suitor  creditor ;  as  to  all  other  parties,  the  assignment  remains  as  if 
no  proceedings  had  been  taken.    McCalmont  v.  Lawrence,*  1  Blatch.,  282. 

§  1025.  Chancery  has  jurisdiction  on  a  bill  filed  by  a  judgment  creditor  for  relief  against 
a  conveyance  of  land  by  his  debtor,  made  with  intent  to  defeat  the  judgment  lien,  or  to  hinder 
or  delay  satisfaction  of  the  judgment,  whether  execution  has  been  issued  thereon  or  not.    Ibid. 

Jj  1026.  In  California,  a  conveyance  in  fraud  of  creditors  may  be  treated  by  a  judgment 
creditor  as  a  nullity ;  and  by  docketing  his  judgment  he  acquires  a  lien  on  the  property  fraud- 
ulently  conveyed,  the  title  as  to  him  being  regarded  as  remaining  in  the  debtor.  In  re  Beadle, 
5  Saw.,  351. 

g  1027.  Oregon. —  It  seems  that  section  268  of  the  civil  code  of  Oregon,  making  a  convey- 
ance void  as  against  the  lien  of  a  judgment  unless  recorded  within  five  days  after  its  execu- 
tion, does  not  produce  this  effect  unless  the  lien  is  acquired  in  good  faith,  and  without  notice 
of  such  prior  unrecorded  conveyance.    United  States  v.  Griswold,*  7  Saw.,  311. 

VIII.  Relief. 

[Creditors'  Bills,  see  Equity.] 

§  1028.  Jurisdiction. —  The  courts  of  the  United  States  have  jurisdiction  of  a  bill  in  equity 
by  creditors  to  set  aside  a  fraudulent  conveyance  by  their  debtor,  independently  of  whether 
such  equity  jurisdiction  could  be  sustained  in  the  state  courts.  Pratt  v.  Curtis,*  2  Low.,  87. 
As  to  Creditors'  Bills,  see  Equity. 

§  1029.  The  circuit  court  of  the  United  States  has,  under  the  judiciary  act  of  1789,  jurisdic- 
tion of  a  creditor's  bill  by  the  United  States,  to  subject  to  the  payment  of  a  judgment,  property 
fraudulently  conveyed  by  the  debtor,  where  the  matter  in  dispute  is  of  the  requisite  amount. 
United  States  v.  Stiner  *  8  Blatch.,  544. 

§  1030.  It  cannot  be  objected  to  the  jurisdiction  of  a  circuit  court  of  the  United  States  over 
a  suit  between  citizens  of  different  states  to  set  aside  a  conveyance  as  fraudulent  as  to  the 
plaintiff  as  a  judgment  creditor,  that  the  plaintiff  is  the  assignee  of  a  chose  in  action  which 
could  not  have  been  recovered  in  said  court  if  no  assignment  had  been  made,  although  the 
chose  in  action  upon  which  the  plaintiff's  judgment  was  originally  recovered  might  not,  before 
the  assignment  of  it  to  the  plaintiff,  have  been  recoverable  in  the  circuit  court  of  the  United 
States  in  which  the  suit  is  brought.     Bean  v.  Smith,  2  Mason,  252  (g§  524-82). 

§  1031.  The  circuit  court  of 'the  United  States,  as  a  court  of  equity,  has  jurisdiction  of  a 
bill  by  a  judgment  creditor  to  set  aside  a  conveyance  by  the  judgment  debtor  in  fraud  of  cred- 
itors ;  and  for  this  there  is  no  adequate  and  complete  remedy  at  law.  That  the  state  courts 
might  afford  the  plaintiff  some  sort  of  remedy  at  law  is  no  objection  to  the  jurisdiction.    IbicL 

§  1082.  Bnrden  of  proof. —  In  a  proceeding  to  set  aside  a  conveyance  as  fraudulent,  where 
the  facts  disclosed  create  a  strong  doubt  as  to  the  integrity  of  the  transaction,  it  throws  upon 
the  defendants  the  burden  of  explaining,  where  facts  are  within  their  knowledge.  Clements 
v.  Moore,  6  Wall.,  299  (§§  55^-57). 

§  1088.  When  creditor's  bill  will  lie.— The  general  rule  is  that  a  creditor  cannot  proceed 
to  set  aside  a  conveyance  of  real  estate,  either  for  actual  or  constructive  fraud,  unless  he  has 

(a)  Affirmed  on  appeal  to  the  circuit  court.  In  re  Estes,*  5  Fed.  R.,  80;  6  Saw.,  489. 
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a  lien  thereon,  or  has  reduced  his  claim  to  judgment,  and  the  fraudulent  conveyance  is  an  ob- 
stacle to  a  sale  on  execution.  But  this  rule  does  not  apply  to  a  suit  for  such  a  purpose  by  the 
assignee  in  bankruptcy  of  the  grantor.  Barker  v.  Barker,  2  Woods,  87  (§§  854-58).  See 
Equity. 

g  1084.  As  between  the  parties.— A  fraudulent  conveyance,  though  void  as  to  creditors 
and  purchasers,  is  valid  as  between  the  grantee  and  grantor  and  their  heirs  and  representa- 
tives.    Lenox  v.  Notre  be,  Hemp.,  251. 

$  1035.  If  a  deed  is  made  to  defraud  creditors,  a  court  of  equity  will  leave  the  parties  to  it 
where  it  finds  them,  and  will  not  grant  them  relief  in  respect  to  it.  Kinney  v.  Consolidated 
Virginia  M.  Co.,  4  Saw..  882. 

§  1036.  As  between  the  parties  to  a  fraud,  a  court  of  equity  will  not  interfere.  But  the  court 
wUl  interpose  in  behalf  of  creditors,  and  for  their  benefit,  to  reach  property  which  has  been 
fraudulently  covered,  and  unjustly  withheld  from  them.     Odenheimer  v.  Hanson,*  4  McL.,  437. 

§  1037.  Measure  of  relief. — If  a  conveyance  is  made  with  intent  to  defraud  a  creditor,  such 
creditor  is  entitled  to  whatever  remedy  by  judgment,  execution,  and  the  sale  of  property,  he 
would  have  enjoyed  if  no  such  conveyance  had  been  made.     Burdick  v.  Gill,*  2  McC,  486. 

§  1038.  The  statute  of  limitations  runs  in  favor  of  an  innocent  grantee  who  enters  and 
holds  possession  under  a  fraudulent  conveyance  made  to  him.    Gregg  t\  Say  re,  8  Pet.,  244. 

§  1051').  Parties.— In  a  suit  by  a  judgment  creditor  to  set  aside  as  fraudulent  and  void  a 
conveyance  of  land  by  the  judgment  debtor,  the  latter  is  a  proper  party,  and  his  citizenship 
must  be  made  to  appear  in  such  a  manner  that  the  court  can  take  jurisdiction  as  to  him.  Gay- 
lords  v.  Kelshaw,  1  Wall.,  81. 

£  1040.  Cielltor's  bill  — Validity  of  judgment.— On  a  bill  by  a  judgment  creditor  to  set 
aside  a  conveyance  by  the  judgment  debtor  as  fraudulent  and  void,  the  validity  of  the  judg- 
ment cannot  be  questioned.     Mattingly  v.  Nye,  8  Wall.,  870  (§g  862-68). 

§  1041.  Follow  i  n?r  proceeds.— The  proceeds  of  property  conveyed  to  the  wife  in  fraud  of 
the  creditors  of  her  busbar  d  can  be  followed  up  for  the  benefit  of  such  creditors.  Sedgwick 
v.  Place,  12  Blatch.,  163. 

§  1042.  Under  prayer  for  general  relief. —  On  a  bill  filed  in  aid  of  an  execution  levied,  al- 
leged fraudulent  conveyances  may  be  held  void  under  the  prayer  for  general  relief,  and  a 
receiver  may  be  appointed  to  sell  the  property.  Cleveland  v.  Railroad  Co.,*  7  Am.  L.  Reg. 
(O.  S.),  541. 

§  1043.  A  personal  judgment  cannot  be  taken  against  a  wife  or  her  executors,  at  the  suit 
of  her  husband's  assignee  in  bankruptcy,  for  the  value  of  property  conveyed  to  her  by  him  in 
fraud  of  his  creditors.    Trust  Co.  r.  Sedgwick,  7  Otto,  804. 

§  1044.  Injunction  and  receiver.—  Upon  a  return  unsatisfied  of  an  execution  in  equity  un- 
der a  decree  adjudging  the  defendant  guilty  of  defrauding  his  creditors,  the  creditor  is  entitled, 
upon  a  bill  filed  with  appropriate  allegations,  to  an  injunction,  the  appointment  of  a  receiver, 
and  an  assignment  from  the  debtor,  if  it  appears  that  he  is  fraudulently  disposing  of  and  se- 
creting his  property  to  avoid  the  payment  of  the  decree.    Shainwald  t\  Lewis,  7  Saw.,  148. 

§  1045.  Rttlnrn  nulla  bona.— In  a  proceeding  by  creditors  to  set  aside  a  conveyance  by  their 
debtor  as  fraudulent,  the  court  will  not  go  back  of  the  marshal's  return  declaring  that  the  de- 
fendant has  no  personal  property.     United  States  v.  Lotridge,*  1  McL.,  246. 

§  1040.  An  assignee  in  bankruptcy  may  as  a  general  rule  maintain  a  suit  to  set  aside  any 
conveyance  by  the  bankrupt  in  fraud  of  creditors.     Pratt  v.  Curtis,*  2  Low.,  87. 

§  1047.  Default  of  debtor. —  In  a  suit  by  a  creditor  to  subject  property  held  by  the  wife  of 
the  debtor  to  the  payment  of  his  debts,  upon  the  ground  that  it  is  held  by  her  in  fraud  of  his 
creditors,  the  default  of  the  debtor  in  not  answering  is  not  to  be  taken  as  evidence  against  the 
wife.    Dick  v.  Hamilton,*  Deady,  322. 

§  1048.  Consideration  of  claim.—  A  court  of  equity  may  look  into  the  consideration  of  a 
judgment  creditor's  claim  in  order  to  moderate  it,  where  he  comes  in  to  set  aside  a  fraudulent 
conveyance  by  his  debtor.    Bean  v.  Smith,  2  Mason,  252  (§£  524-32). 

§  1019.  Court  may  order  reconveyance. —  It  is  competent  for  chancery  to  order  the  assignee 
of  real  estate  fraudulently  conveyed  to  him  to  reconvey  it  to  the  assignor  in  order  that  execu- 
tion may  act  upon  it,  or  to  order  him  to  convey  it  to  the  proper  officer  of  the  court,  or  other- 
wise, so  as  best  to  effect  its  appropriation  in  satisfaction  of  the  judgment  debt.  An  order 
directing  the  assignee  and  the  assignor  to  join  with  the  officer  of  the  court  in  executing  con- 
veyances to  purchasers  under  a  sale  directed  by  the  court,  is  appropriate  and  valid.  Such  a 
title  is  full  and  perfect  for  all  the  interests  the  assignee  and  the  judgment  debtor  had  in  the 
lands  transferred  i>y  the  assignment,  and  is  discharged  of  all  right  of  redemption  by  him  or 
other  judgment  creditors.  A  purchaser  at  such  a  sale  cannot  therefore  refuse  to  complete  his 
purchase  on  the  ground  that  there  are  other  judgment  creditors  who  did  not  join  in  the  action, 
and  may  be  compelled  to  complete  his  purchase,  or  pay  the  difference  on  a  resale.  McCalmont 
v.  Lawrence,*  1  Blatch..  282. 
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§  1050.  A  judgment  against  an  administrator  is  evidence  against  a  fraudulent  grantee  of 
the  intestate  debtor,  on  a  bill  in  equity  charging  fraud  in  the  administrator  and  the  grantee. 
McLaughlin  v.  Bank  of  Potomac,*  7  How.,  220. 

§  1051.  Pleading. —  A  bill  in  equity  against  an  administrator  and  his  surety  to  subject  the 
lands  of  the  intestate  to  the  payment  of  his  debts,  charging  such  surety  as  a  fraudulent  grantee 
of  the  intestate  of  these  lands,  is  sufficient  without  a  direct  averment  of  the  exhaustion  of  the 
personal  assets,  where  it  alleges  a  waste  of  the  personal  estate,  and  that  the  claim  cannot  be 
made  on  that  account,  if,  at  the  hearing,  the  fraud  is  substantiated,  and  the  personal  assets 
are  proved  to  be  wasted  or  insufficient.     Ibid. 

§  1052.  Diligence  of  creditors. — The  creditor  who  first  institutes  a  suit  in  chancery  to  avoid 
a^raudulent  conveyance  is  entitled  to  relief,  without  regard  to  other  creditors  standing  in  the 
same  right,  but  who  have  not  made  themselves  joint  parties  with  him.  McCalmont  t?.  Law- 
rence,* 1  Blatch.,  232. 

§  1053.  A  receiver  appointed  under  the  New  Tork  practice,  in  proceedings  supplementary 
to  execution,  is  not,  by  virtue  of  his  appointment,  vested  with  the  title  to  property  which  the 
debtor  has  conveyed  in  fraud  of  creditors.  Such  fraudulent  transfers  are  no  more  absolutely 
void  as  against  such  receiver  than  against  the  judgment  creditors  themselves.  They  are  void- 
able only  when  assailed  at  the  election  of  the  creditor  or  receiver,  in  an  action  brought  to  set 
them  aside.  If  bankruptcy  proceedings  intervene  before  he  brings  such  an  action,  his  right  to 
bring  it  is  cut  off.    Olney  v.  Tanner,*  10  Fed.  R,  101. 


FKAUDS  AND  PERJURIES, 
See  Contracts,  VHI. 


FRAUDULENT  CONVEYANCES. 
See  Fraud.    Under  the  Bankrupt  Law,  see  Debtor  and  Creditor,  p.  626. 


FREIGHT. 
Bee  Carriers;  Insurance;  Maritime  Law. 


FRENCH  GRANTS. 
See  Land. 


FUGITIVE  SLAVE  LAW. 

See  Slavery. 


FUGITIVES  FROM  JUSTICE. 
See  Crimes,  XXXV. 


FURTHER  PROOF. 

In  Prize  Cases,  see  War. 
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GAMING  AND  LOTTERIES.  (§  l-«. 

GAMING  AND  LO^TEEIES. 

DSee  Contracts,  ft  589-596, 709-749, 1096.    Also  consult  Indexes  to  Constitution  aud  Laws  and  Chimes.] 

Summary — Lotteries,  §  1.—  Wagers;  valid  at  common  law,  §  2.—  Wager  on  the  result  of  an 

election,  void,  §§  8-5. 

§  1.  A  scheme  for  selling  town  lots,  by  which  every  purchaser  of  a  ticket  becomes  the  owner 
of  a  lot  which  he  draws  by  chance,  and  has  in  addition  the  chance  of  drawing  a  valuable  prize, 
is  a  lottery.    United  States  v.  Olney,  §S  6-8. 

§  2.  The  general  rule  is  that  a  fair  wager  may  be  recovered  at  common  law.  There  are  ex- 
ceptions to  the  rule.    Fleming  v.  Foy,  §§  9,  10. 

§  8.  A  wager  on  the  result  of  a  presidential  election  is  void,  though  neither  of  the  parties 
was  qualified  to  vote  at  the  election.  If.  either  of  the  parties  was  qualified  to  vote,  it  is 
clearly  settled  that  the  wager  would  not  be  enforced  in  a  court  of  law.  Denney  v.  Elkins, 
§§  11-18. 

§  4.  A  note  made  between  two  residents  of  the  District  of  Columbia,  on  a  wager  that  An- 
drew Jackson  would  not  obtain  the  electoral  vote  of  the  state  of  Kentucky  for  president  of  the 
United  States,  was  held  void.    Ibid. 

§5.  It  is  suggested,  also,  that  such  a  contract  might  be  held  void  on  the  ground  that  it  tends 
to  draw  into  question,  in  a  judicial  tribunal,  the  validity  of  the  election  of  the  chief  magistrate 
of  the  nation,  and  to  require  the  production  of  evidence  which  it  might  be  inconvenient,  if  not 
improper,  for  the  government  to  furnish.    Ibid. 

[Noras.—  See  §§14-86.] 

UNITED  STATES  t?.  OLNEY, 
(District  Court  for  Oregon:  1  Abbott,  275-284;  Deady,  465.    1868.) 

The  facts  appear  sufficiently  in  the  opinion. 

Opinion  by  Dkady,  J. 

This  action  is  brought  to  recover  the  sum  of  $100,  alleged  to  be  due  the 
United  States  from  the  defendant  as  a  special  tax  for  engaging  in  the  business 
of  lottery  dealer.  It  was  commenced  October  17, 1867,  and  tried  by  the  oourt 
without  the  intervention  of  a  jury  on  November  13  thereafter,  and  has  since 
been  continued  from  term  to  term  for  deliberation  and  advisement.  The  law 
imposing  this  tax  is  found  in  subdivision  6  of  section  79  of  the  Internal  Eev- 
enue  act  of  June  30, 1864,  as  amended  by  the  act  of  July  13, 1866, 14  Stat,  at 
L.,  116,  which  reads  as  follows : 

"Lottery  ticket  dealers  shall  pay  $100.  Every  person,  association,  firm,  or 
corporation  which  shall  make,  sell,  or  offer  to  sell  lottery  tickets  or  fractional 
parts  thereof,  or  any  token,  certificate  or  device  representing  or  intending  to 
represent  a  lottery  ticket,  or  any  fractional  part  thereof,  or  any  policy  of  numbers 
in  any  lottery,  or  shall  manage  any  lottery,  or  prepare  schemes  of  lotteries,  or 
superintend  the  drawing  of  any  lottery,  shall  be  deemed  a  lottery  ticket  dealer." 

§  6.  Meaning  of  the  word  "  lottery." 

The  statute  imposes  a  tax  upon  a  dealer  in  lottery  tickets  and  also  declares 
who  shall  be  deemed  such  dealer,  but  it  does  not  define  or  limit  the  significa- 
tion of  the  word  lottery.  A  person,  to  be  liable  as  a  dealer  in  lottery  tick- 
ets, must  in  some  of  the  modes  or  instances  mentioned  in  the  statute  be 
engaged  in  the  preparation,  conduct,  or  management  of  a  lottery,  so  that  the 
liability  of  the  defendant  turns  upon  the  question,  What  is  a  lottery?  The 
answer  to  this  question  must  be  found  in  the  meaning  of  the  word  as  estab- 
lished by  usage  and  authority.  I  assume,  with  the  argument  for  the  defend- 
ant, that  the  legal  and  popular  meaning  of  the  term  coincides,  and  that  it  is 
used  in  the  statute  according  to  its  primary  and  general  acceptation.  Indeed, 
I  am  not  aware  that  the  word  has  any  technical  or  peculiar  significance. 
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§  7.  GAMING  AND  LOTTERIES. 

The  word  "  lottery  "  is  defined  and  used  as  follows  by  lexicographers  and 
writers : 

"A  distribution  of  prizes  and  blanks  by  chance;  a  game  of  hazard  in  which 
small  sums  are  ventured  for  the  chance  of  obtaining  a  larger  value  either  in 
money  or  other  articles."     Worcester's  Die. 

"  A  disposition  of  prizes  by  lot  or  chance."     Webster's  Die. 

"  A  scheme  for  the  distribution  of  prizes  by  chance."    Bouvier's  Die. 

"  A  kind  of  game  of  hazard,  wherein  several  lots  of  merchandise  are  depos- 
ited in  prizes  for  the  benefit  of  the  fortunate."     Rees.  Cyclopaedia. 

"A  sort  of  gaming  contract  by  which,  for  a  valuable  consideration,  one  may 
by  favor  of  the  lot  obtain  a  prize  of  a  value  superior  to  the  amount  or  value  of 
that  which  he  risks."     American  Cyclopaedia. 

"  That  the  chance  of  gain  is  naturally  over- valued,  we  may  learn  from  the 
universal  success  of  lotteries."     Smith's  Wealth  of  Nations,  b.  1,  c.  10. 

All  these  authorities  agree  that  where  there  is  a  distribution  of  prizes  — 
something  valuable  —  by  chance  or  lot,  that  this  constitutes  a  lottery.  But 
the  definitions  from  Worcester  and  the  American  Cyclopaedia  are  the  most 
complete.  From  each  of  these  it  expressly  appears  that  a  valuable  considera- 
tion must  be  given  for  the  chance  to  draw  the  prize. 

§  7.  A  scheme  to  sell  town  lots  by  tickets  on  which  the  holder  would  have  the 
chance  of  drawing  a  prize  is  a  lottery,  altlwugh  such  purchaser  would  also 
receive  a  lot  of  land. 

Tried  by  this  standard,  it  is  manifest  that  the  scheme  prepared  and  carried 
out  by  the  defendant  for  the  sale  and  distribution  of  these  town  lots  was  a  lot- 
tery. True,  the  purchasers  of  tickets  or  shares  were  in  any  event  to  get  some- 
thing—  at  the  least  a  lot,  for  the  purposes  of  this  scheme  estimated  to  be  worth 
$50.  But  it  is  not  probable  that  any  oae  would  have  purchased  a  ticket  if  it 
was  certain  that  he  would  have  received  nothing  in  return  but  one  of  these  so- 
called  fifty  dollar  lots.  If  the  first  three  hundred  lots  could  have  been  sold 
for  $50  each  on  account  of  their  market  value,  certainly  the  defendant  would 
not  have  been  improvident  enough  to  put  the  other  three  hundred  prize  parcels 
into  market  at  the  same  price,  while  their  actual  value  was  from  $100  to  $5,000 
each.    This  is  neither  reasonable  nor  probable. 

The  chance  of  obtaining  $5,000  for  $50  was  the  enticing  object  which  the 
scheme  held  up  to  the  public  as  an  inducement  to  purchase  the  shares,  and 
this  "  chance  of  gain,"  upon  which  depends  "  the  universal  success  of  lotteries," 
was  to  be  determined  by  lot.  This  scheme  has  all  the  attributes  and  elements 
of  a  lottery.  It  is  a  distribution  by  lot  of  a  certain  number  of  prizes  among 
twice  the  number  of  persons;  and  that,  too,  of  prizes  very  unequal  in  value. 
The  certificate  of  purchase  issued  by  the  defendant  to  each  purchaser  is  a 
ticket  which  entitled  the  holder  to  the  chance  of  drawing  a  prize  of  from  two 
to  one  hundred  times  the  value  of  the  price  of  the  ticket.  It  is  evident  that 
the  first  three  hundred  lots  could  not  have  been  sold  by  any  ordinary  method 
at  $50  each,  if  at  all.  This  is  also  probably  true  of  many  of  the  prize  parcels. 
Whatever  may  have  been  their  intrinsic  or  future  value,  the  evident  aim  of  the 
scheme  was  to  sell  them  for  more  than  their  market  value,  and  this  was  to  be 
accomplished  by  an  appeal  to  the  universal  passion  for  playing  at  games  of 
chance.  The  purchase  of  the  ticket  and  the  payment  of  $50  was  made  for  the 
change  of  obtaining  one  of  the  prize  parcels,  represented  to  be  worth  many 
times  that  sum. 

This  was  a  lottery  according  to  the  common  acceptation  of  the  word.    It 
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was  a  lottery  within  the  definitions  in  the  dictionaries.  It  matters  not,  even  if 
the  purchaser  was  to  receive  the  full  value  of  his  money  in  any  event.  As  a 
matter  of  fact,  the  money  was  paid  for  the  chance  of  the  prize  also,  and  would 
not  have  been  paid  without  this  inducement.  The  sale  of  the  ticket  by  the 
defendant  gave  the  purchaser  this  chance  to  obtain  something  more  ihan  he 
paid  for.  This  was  dealing  in  lottery  tickets  within  the  purview  of  the  reve- 
nue act. 

The  argument  of  the  defendant  assumes  that  the  purchasers  of  the  property 
bought  six  hundred  parcels  in  common,  and  after  thus  becoming  the  owners 
of  the  same,  adopted  this  method  of  distributing  or  dividing  it  among  them- 
selves. If  persons  already  owning  family  plate,  pictures,  or  other  property, 
not  susceptible  of  division,  or  even  equal  division,  choose  to  distribute  by  an 
appeal  to  lot  what  has  thus  come  to  them  before  they  had  any  scheme  of  so 
distributing  it,  they  are  not  within  the  definition  of  a  lottery,  nor  liablo  to  this 
special  tax.  They  have  not  given  a  valuable  consideration  for  the  chance  of 
obtaining  something  of  much  greater  value  —  a  prize. 

The  argument  of  the  defendant  is  ingenious  and  plausible,  but  it  is  based 
upon  an  incorrect  assumption.  It  ignores  the  fact  —  the  mainspring  of 
the  whole  transaction  —  that  the  tickets  were  sold  and  purchased  for  the 
avowed  purpose  of  giving  to  each  of  the  purchasers  a  chance  to  obtain  a  prize 
parcel  by  means  of  this  subsequent  allotment.  The  division  by  lot  was  not  an. 
after-thought  of  the  purchasers,  but  a  prominent  part  of  the  original  scheme 
of  sale  and  distribution  as  prepared  by  defendant.  No  purchaser  bought  any 
particular  lot  or  parcel,  or  any  undivided  interest  in  the  whole  property. 
Each  purchaser  bought  the  right  to  have,  by  allotment,  one  of  the  three  hundred 
lots,  estimated  to  be  worth  $50  each,  and  the  chance  of  obtaining  Instead  of 
such  lot  one  of  the  three  hundred  prize  parcels,  represented  to  be  worth  from 
$100  to  $5,000.  The  chance  of  obtaining  one  of  these  prizes,  and  even  the 
most  valuable  one,  rather  than  the  fifty-dollar  lot,  induced  the  purchaser  to 
buy,  and  enabled  the  defendant  to  sell,  the  certificate  of  purchase.  Indeed, 
the  sale  of  the  first  three  hundred  lots,  in  three  hundred  parcels,  for  $50  each, 
upon  the  condition  that  they  should  be  distributed  among  the  purchasers  by 
lot,  would  itself  be  a  lottery,  unless  the  lots  were  in  fact  of  equal  value,  which 
is  very  improbable. 

The  case  is  in  almost  every  respect  the  counterpart  of  the  celebrated  case  of 
the  American  Art  Union,  decided  in  New  York  in  1852.  The  scheme  of  the 
Art  Union  was  that  by  paying  $5,  any  person  could  become  a  subscriber,  and 
entitled  to  an  engraving  and  certain  numbers  of  The  Bulletin  containing  the 
proceedings  of  the  society,  and  the  chance  of  obtaining  one  of  a  number  of 
valuable  paintings  which  in  December  of  each  year  were  to  be  distributed  by 
lot  among  the  members.  The  drawing  was  to  be  conducted  precisely  as  in  this 
case,  by  placing  the  name  of  the  subscriber  in  one  box  and  the  name  of  the 
painting  in  another.  A  number  being  drawn  from  the  latter  box,  a  name  was 
drawn  from  the  former  one,  and  the  person  whose  name  wyas  thus  drawn  was 
to  be  the  owner  of  the  prize  represented  by  that  number. 

The  supreme  court  decided  that  this  was  a  lottery.  13  Barb.,  577.  The  case 
Avas  then  taken  to  the  court  of  appeals,  and  argued  on  behalf  of  the  Art  Union 
with  great  ability.  The  court  of  appeals  affirmed  the  decision  of  the  supreme 
court  that  the  scheme  was  a  lottery.  7  X.  Y.,  3  Seld.,  22S.  The  proceeding  in 
the  New  York  courts  was  to  enforce  the  forfeiture  of  the  property  proposed 
to  be  distributed  by  this  scheme,  and  the  case  turned  upon  the  construction  or 
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interpretation  of  the  word  "  lottery  "  in  the  prohibition  contained  in  the  con- 
stitution of  the  state;   "  No  lottery  shall  hereafter  be  authorized  in  this  state.7' 

§  8.  JSevenice  law  not  to  be  strictly  construed. 

This  action  is  simply  to  enforce  the'  collection  of  a  tax  imposed  by  the 
United  States  upon  all  lotteries.  A  revenue  law  is  not  to  be  strictly  con- 
strued, but  rather  the  contrary,  so  as  to  attain  the  ends  for  which  it  was  en- 
acted. With  the  policy  or  impolicy  of  allowing  lotteries  the  revenue  act  does 
not  interfere.  It  simply  provides  for  taxing  them,  whenever  and  wherever 
they  in  fact  take  place.  They  are  specially  and  heavily  taxed,  not  for  the 
purpose  of  encouraging  or  prohibiting  them,  but  upon  the  same  ground  that 
many  other  special  taxes  are  laid;  because,  as  a  rule,  it  is  well  known  that 
their  owners  and  managers  receive  from  the  public  large  gains,  without  giving 
any  equivalent  therefor.  Keeping  this  end  in  view,  it  is  apparent  that  the 
revenue  act  ought  to  be  so  construed  as  to  include  every  case  of  the  distribu- 
tion of  property  or  money  which  contains  the  essential  elements  of  a  lottery, 
the  payment  of  a  valuable  consideration  for  a  chance  of  obtaining  by  lot 
something  more  valuable  in  return. 

It  is  true  the  defendant  may  have  engaged  in  this  scheme  without  any 
thoughts  of  becoming  a  dealer  in  what  the  law  deems  lottery  tickets.  Indeed, 
other  motives  than  actual  gain  may  have  induced  him  to  make  the  sale  and 
distribution  that  he  did.  In  the  prospectus  of  the  scheme,  published  by  him, 
he  asks  the  question :  "  Why  is  this  property  put  into  a  raffle  at  prices  which 
average  less  than  half  the  selling  rates?"  and  answers  it  as  follows:  "Only 
because  the  sale  to  citizens,  for  actual  improvement,  at  full  prices,  at  the  rate 
of  three  to  five  thousand  dollars  a  year,  on  time,  as  heretofore,  is  no  longer 
adapted  to  the  circumstances  of  the  proprietor,  who  has  become  an  invalid, 
and  must  hasten  to  complete  the  improvements  and  enterprise  which  he  has 
in  hand." 

But  even  upon  this  mild  view  of  the  scheme,  for  the  purpose  of  taxation  it 
must  be  considered,  or  rather  is,  a  lottery.  By  it  many  persons  are  induced 
to  buy  property  which  has  no  present  market  value,  and  which  they  otherwise 
would  not  purchase  at  any  price,  because  there  is  set  before  them  the  chance  of 
obtaining  by  lot  a  certain  prize  or  piece  of  property  of  much  greater  value  than 
the  consideration  advanced. 

Let  judgment  be  given  for  the  plaintiff  for  the  sum  demanded  in  the  com- 
plaint, and  the  costs  and  expenses  of  the  action.    Judgment  accordingly. 

FLEMING  v.  FOY. 
(Circuit  Court  for  the  District  of  Columbia:  4  Cranch  C.  C,  423-426.    1884.) 

Statement  of  Facts. —  This  is  an  appeal  from  a  judgment  of  a  justice  of 
the  peace  against  Fleming,  and  founded  on  a  writing  in  the  following  form: 

u  September  24th,  1832.  I  agree  to  pay  Mr.  M.  Foy  $20  if  your  colour  man 
did  not  execute  my  thre  springs  of  my  carrage  all  to  gether  moening  the  four 
springs.  John  Fleming. 

"  Mk.  A.  Russell." 

Opinion  by  Cranch,  J. 

This  is  understood  to  be  a  wager,  and  that  a  correspondent  writing  was 
given  by  M.  Foy,  and  that  the  two  promises  were  mutual  considerations  to 
eaoh  other, 
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§  9,  Authorities  examined  as  to  ilve  validity  of  wagers. 

Mr.  Morfit,  for  the  defendant  (the  appellant),  contends,  that  no  wager  can 
be  recovered  at  common  law,  and  cites  the  following  cases,  to  wit:  Smith  v. 
Ary,  3  Salk.,  175,  in  which  the  court  held  that  indebitatus  assumpsit  would  not 
lie  upon  mutual  promises,  because  debt  would  not  lie.  But  no  objection  was 
made  upon  the  ground  that  the  wager  was  unlawful;  or  that  it  was  a  gaming 
transaction,  although  it  was  for  money  won  at  play.  The  case  turned  entirely 
upon  the  form  of  action;  it  is,  therefore,  rather  against  the  point  for  which 
it  is  cited. 

•  Eggleton  v.  Lewin,  3  Salk.,  176  (2  Ann»).  Indebitatus  assumpsit  for  £20, 
won  at  cards.  Upon  a  writ  of  error,  "  the  error  assigned  was,  that  a  general 
indebitatus  assumpsit  would  not  lie  for  money  won  at  play ;  and  the  greater 
number  of  judges  inclined  that  it  would ;  but  Holt,  C.  J.,  and  Pollexfen,  C.  J. 
of  C.  B.,  that  it  would  not,  because  there  must  be  some  meritorious  act  as  a 
consideration  to  maintain  such  action;  it  will  lie  against  him  who  holds  the 
wager,  because  the  law  implies  a  promise  to  deliver  the  money  to  the  winner." 
This  case  also  was  decided  upon  the  form  of  the  action,  and  is  against  the 
point  for  which  it  was  cited.  It  was  before  the  9th  of  Anne,  and  after  the 
16th  of  Car.  2,  which  only  prohibited  wagers  to  the  value  of  £100. 

Amory  v.  Oilman,  2  Mass. Rep.,  5,  was  upon  a  policy  of  insurance;  and  the 
opinion  of  the  court  was,  that  a  policy  without  interest  was  void;  and  the 
reason  is  expressed  in  Goddart  v.  Garrett,  2  Vera.,  269,  "  that  these  insurances 
are  made  for  the  encouragement  of  trade;  and  not  that  persons  unconcerned 
in  trade,  nor  interested  in  the  ship,  should  profit  by  it."  The  court  expressed 
no  opinion  respecting  the  validity  of  wagers  in  general,  but  confined  their 
remarks  to  wager  policies  of  insurance.     The  ,case,  therefore,  is  not  in  point. 

Good  v.  Elliot,  3  T.  R.,  693.  This  was  an  action  upon  a  wager  that  Susan- 
rah  Tye,  had,  before  a  certain  day,  bought  a  wagon  belonging  to  D.  Coleman. 
After  verdict  for  the  plaintiff,  there  was  a  motion  in  arrest  of  judgment,  upon 
the  ground  that  all  wagers  are  illegal  where  the  party  has  no  other  interest  in 
the  subject-matter  of  them  thg,n  that  which  he  chooses  to  create  by  his  bet. 
This  case  is  cited  for  the  opinion  of  Mr.  Justice  Buller,  which  was  overruled 
by  the  three  other  judges.  Mr.  Justice  Grose  siad, "  In  thus  stating  the  prop- 
osition, it  seems  admitted  that  some  cases  are  legal;  and,  indeed,  it  cannot, 
after  the  different  authorities  which  have  been  decided,  be  doubted;"  "and 
that  after  the  cases  which  have  been  determined,  to  say  that  this  action  can- 
not be  maintained  would  be  to  make  law  and  not  to  interpret  it."  Mr.  Jus- 
tice Ashhurst  said:  "As  to  the  general  ground,  namely,  whether  an  action 
will  lie  on  any  wager,  that  question  does  not  now  appear  open  to  argument, 
it  having  been  settled  by  so  many  authorities,  both  ancient  and  modern,  par- 
ticularly in  the  case  of  Da  Costa  v.  Jones;  and  Lord  Kenyon,  C.  J.,  said,  "I 
have  not  entertained  the  least  doubt  upon  this  question,  from  the  time  it  was 
argued  down  to  the  present  moment."  "  Now,  in  order  to  know  what  the  law 
bas  said  upon  this  subject,  let  us  trace  it  back,  and  it  will  be  found  that,  from 
the  earliest  times,  the  books  all  speak  the  same  language."  And  again  he 
says,  "From  the  earliest  times,  therefore,  down  to  the  case  of  Da  Costa  t\ 
Jones,  there  appears  to  have  been  no  doubt  on  the  subject." 

And  in  that  case,  "  Lord  Mansfield  said,  that  indifferent  wagers  upon  indif- 
ferent matters,  without  interest  to  either  of  the  parties,  are  allowed  by  the 
law  of  this  country,  so  far  as  they  have  not  been  restrained  by  particular  acts 
of  parliament;  and  the  restraint  imposed  in  particular  cases  supports  the  gen- 
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eral  rule."  And  again,  Lord  Kenyon  says,  "  Being  bound  tw  former  decisions; 
not  having  the  power  to  alter  the  law;  not  finding  any  one  case  against  the 
legality  of  wagers  in  general;  and  finding  cases  without  number  wherein 
wagers  have  been  held  to  be  good,  and  that  the  payment  of  them  may  be  en- 
forced, I  think  the  wager  in  the  present  case  good  at  common  law." 

Robinson  v.  Mearns,  6  Dow.  &  Ry.f  26.  This  was  an  action  for  money  had 
and  received,  brought  to  recover  back  a  sum  of  £20,  which  had  been  deposited 
by  the  plaintiff  in  the  hands  of  the  defendant  as  stake-holder  upon  a  wager 
on  the  event  of  a  horse-race.  After  the  race,  there  being  a  dispute  between 
the  parties  as  to  which  horse  had  won,  the  plaintiff  demanded  his  deposit 
After  verdict  for  the  plaintiff,  leave  was  given  to  the  defendant  to  move  for  a 
nonsuit;  and  one  ground  taken  was,  that  the  wager  itself  was  illegal  and  void, 
and  no  action  could  be  maintained  respecting  it. 

It  was  admitted  that  the  wager  was  illegal;  and  the  verdict  was  sustained 
"  on  the  ground  that  it "  (the  money)  "  was  demanded  before  it  was  paid  over, 
the  wager  itself  being  illegal."  But  Holroyd,  J.,  said,  "  Upon  looking  into 
the  authorities,  it  will  be  found  that  the  right  of  the  party  to  recover  back  the 
deposit  paid  on  a  wager  does  not  depend  upon  whether  the  wager  be  illegal 
and  void,  or  whether  it  be  won  or  lost;  but  upon  whether  the  s:ake-holder 
has  received  it  upon  an  illegal  consideration ;  for  if  he  has,  he  is  bound  to  re- 
fund it." 

This  case,  we  suppose,  is  cited  because  it  admits  that  a  wager  of  £20,  upon 
a  horse-race,  is  illegal;  and  the  conclusion  drawn  from  it  is,  that  all  wagers 
are,  at  common  law,  illegal.  But  no  such  conclusion  can  be  drawn,  because  a 
wager  for  more  than  £10  upon  a  horse-race  is  void  by  the  9th  Anne,  ch.  14, 
taken  in  connection  with  16  Car.  2,  ch.  7,  as  decided  in  the  cases  of  Goodburn 
v.  Marley,  2  Str.,  1159;  Lynal  v.  Longbotham,  2  Wils.,  36,  and  Blaxton  v.  Pye, 
2  Wils.,  309.  On  the  contrary,  the  statute  which  makes  void  the  wager  is 
evidence  that  it  was  not  void  at  common  law. 

§  10.  A  fair  wager  may  be  recovered  at  common  law;  but  there  are  excep- 
tions to  the  rule. 

But  it  is  said  that  the  earliest  case  cited  in  Good  v.  Elliot  was  that  of  An- 
drews v.  Hearne,  1  Lev.,  33,  fn  the  twelfth  year  of  Charles  2d,  Anno  1660, 
and  that  prior  to  that  time  the  law  was  otherwise.  But  there  is  no  case  to 
the  contrary,  and  Lord  Kenyon  says  that  the  law  was  so  from  the  earliest 
times.  It  has  also  been  said,  that  we  took  the  common  law  as  it  existed  and 
had  been  expounded  at  the  time  of  the  first  emigration  to  Maryland,  namelyr 
in  the  year  1633,  the  date  of  the  charter,  which  was  twenty -seven  years  be- 
fore the  case  of  Andrews  v.  Hearne;  so  that  that  case  is  no  authority  here. 
If  cases  made  the  law,  instead  of  being  merely  evidence  of  the  law,  this  would 
be  true;  but  a  recent  case  is  as  good  evidence  of  what  the  common  law,  in  a 
like  case,  was  one  hundred  years  ago,  as  it  is  of  what  the  common  law  now  is; 
and  such  has  been  the  prevailing  opinion  in  Maryland,  whose  courts  have,  up 
to  the  present  time,  considered  the  decisions  of  the  English  courts  as  evidence 
of  the  common  law  in  cases  in  which  it  has  not  been  authoritatively  adjudged 
otherwise  in  the  courts  of  Maryland. 

In  regard  to  wagers  in  general,  the  cases  which  have  been  cited  have  gen- 
erally been  considered,  in  the  United  States,  as  settling  the  law.  This  court 
has  so  considered  them;  and  in  the  case  of  Denney  v.  Elkins,  at  May  term, 
1831,  in  this  court  [4  Cr.  C.  C,  161;  §£  11-13, infrai],  the  law  respecting  wagers 
in  general  was  considered  as  settled ;  and  that  case  was  decided  upon  that  ex- 

620 


GAMING  AND  LOTTERIES.  §11. 

ception  to  the  general  rule  which  condemns  wagers  against  the  public  policy 
of  the  country  in  regard  to  the  freedom  of  elections.  The  general  rule  is. 
that  a  fair  wager  may  be  recovered  at  law.  To  this  rule  there  are  exceptions, 
as  stated  in  the  case  of  Good  v.  Elliot,  3  T.  R.,  693.  The  wager  in  the  pres- 
ent case,  however,  does  not  come  within  any  of  the  exceptions.  Judgment 
affirmed,  with  costs. 

DENNEY  v.  ELKINS. 
(Circuit  Court  for  the  District  of  Columbia:  4  Cranch  C.  C,  161-167.     1831.) 

Opinion  by  Cranch,  J. 

Statement  of  Facts. —  This  is  an  appeal  from  the  judgment  of  a  justice  of 
the  peace  in  a  suit  brought  by  the  appellee  against  the  appellant  upon  a 
promissory  note  given  by  the  appellant  to  the  appellee,  upon  a  wager  that 
Andrew  Jackson  wou\d  not  obtain  the  electoral  vote  of  the  state  of  Kentucky 
for  the  office  of  president  of  the  United  States.  The  note  was  made  in  the 
District  of  Columbia,  in  October,  1828,  and  before  the  electoral  vote  was 
given ;  the  appellee  and  the  appellant  being,  at  the  time  of  the  wager,  both  resi- 
dents and  citizens  of  the  District  of  Columbia,  and  neither  of  them  having  a 
right  to  vote  in  the  election  of  electors  for  president  in  any  part  of  the  United 
States.  It  is  objected  that  the  note  is  void,  because  the  wager  was  illegal,  as 
being  contrary  to  the  principles  of  public  policy  upon  which  our  elective 
governments  are  founded. 

If  the  parties,  or  either  of  them,  had  been  qualified  to  vote  at  the  election, 
it  is  clearly  settled  that  the  wager  could  not  be  enforced  by  a  court  of  law. 
The  only  doubt,  in  this  case,  arises  from  the  fact  that  neither  of  the  parties 
was  qualified  to  vote  at  that  election.  It  is  contended  that  the  reasons,  given 
by  the  courts  which  have  decided  such  wagers  to  be  illegal,  rest  mainly  on  the 
ground  that  one  of  the  parties,  at  least,  was  a  legal  voter. 

§  1 1.  Cases  examined  as  to  the  validity  of  wagers  on  the  result  of  elections. 

There  is  a  case  cited  in  the  books  from  1  Lev.,  33  (Andrews  v.  Ilerne),  where 
a  wager  was  laid  "  that  Charles  Stuart  would  be  king  of  England  within 
twelve  months  next  following,"  he  being  then  in  exile.  After  verdict  for  the 
plaintiff,  it  was  moved  in  arrest  of  judgment,  that  there  was  no  consideration ; 
for  he  was  king  of  England  at  the  time  of  the  promise.  But  the  court  said 
that  the  consideration  was  good;  for  the  words  must  be  taken  according  to 
the  subject-matter;  and  that  being  out  of  possession  at  the  time  of  the  promise, 
it  must  be  understood  to  be,  that  if  the  king  shall  be  in  possession  within 
twelve  months. 

No  objection  was  made  that  it  was  against  public  policy,  nor  was  any  inti- 
mation of  such  an  objection  made  by  the  bar  or  the  bench.  It  is  therefore  a  case 
not  at  all  applicable  to  the  present  question ;  unless  the  absence  of  the  objec- 
tion may  be  considered  as  an  argument  against  its  validity.  But  Mr.  Justice 
Buller,  in  Good  v.  Elliot,  3  T.  R.,  697,  said,  he  presumed  no  one  would 
say  that  an  action  could  now  be  maintained  on  any  bet  of  that  kind.  The 
principle,  that  a  wager  against  public  policy  is  void,  has  been,  since,  conclus- 
•  ively  established;  and  the  question,  now,  in  all  these  cases,  is,  whether  the  cir- 
cumstances of  the  case  bring  it  within  the  general  principle.  In  the  case  of 
Jones  v.  Randall,  Cowp.,  39,  Anno  1774:,  Lord  Mansfield  said,  "many  con- 
tracts which  are  not  against  morality  are  still  void,  as  being  against  the 
maxims  of  sound  policy."     But,  in  considerating  whether  the  wager  in  that 
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case  (which  was,  "  whether  a  decree  of  the  court  of  chancery  would  be  re- 
versed on  appeal  to,  the  house  of  lords")  was  void  because  contrary  to  the 
principles  of  morality,  he  puts  the  case  of  a  person  who  was  a  candidate  for  a 
bishopric  laying  a  wager,  with  a  person  of  great  influence  at  court,  that  he 
would  not  have  the  bishopric.  So  he  says  that  if,  in  the  case  then  before  the 
court,  the  wager  had  been  made  with  one  of  the  judges,  or  one  of  the  lords,  it 
would  have  been  a  bribe ;  or,  even,  if  it  had  been  a  wager  laid  with  the  attor- 
ney or  counsel  in  the  cause.  The  court  was  of  opinion,  that  the  wager  was 
neither  against  morality  nor  public  policy.  But,  in  delivering  the  opinion  of 
the  court,  Lord  Mansfield  said,  "  But  it  is  argued,  and  rightly,  that  notwith- 
standing it  is  not  prohibited  by  any  positive  law,  nor  adjudged  illegal  by  any 
precedents,  yet  it  may  be  decided  to  be  so  upon  principles;  and  the  law  of 
England  would  be  a  strange  science  indeed  if  it  were  decided  upon  precedents 
only.  Precedents  serve  to  illustrate  principles,  and  to  give  them  a  fixed  cer- 
tainty. But  the  law  of  England,  which  is  exclusive  pi  positive  law  enacted 
by  statute,  depends  upon  principles;  and  these  principles  run  through  all  the 
cases  according  as  the  particular  circumstances  of  each  have  been  found  to 
fall  in  with  the  one  or  the  other  of  them." 

The  case  of  Allen  v.  Hearn,  1  T.  R,  56,  was  upon  a  wager  between  two 
voters  with  respect  to  the  election  of  a  member  of  parliament.  The  bet  was 
made  before  the  poll  began.  This  wager  was  adjudged  illegal,  as  being 
against  public  policy.  The  case  of  Jones  v.  Parry,  cited  in  1  T.  R,  58,  59, 
was  a  bet  upon  the  Bristol  election,  and  was  tried  before  Lord  Mansfield  at 
Guildhall.  There  it  did  not  appear  whether  the  parties  were  voters  or  not; 
for  the  moment  Mr.  Wallace  had  opened  the  case,  Lord  Mansfield  thought  it 
was  a  color  for  bribery,  and  nonsuited  the  plaintiff. 

In  the  case  of  Allen  v.  Hearn,  1  T.  R,  59,  Lord  Mansfield  said,  "  whether 
this  wager  had  any  other  motive  than  the  spirit  of  gaming  and  the  zeal  of 
both  parties,  I  do  not  know;  but  this  question  turns  on  the  species  and  nature 
of  the  contract ;  and  if  that,  in  the  eye  of  the  law,  is  corrupt  and  against  the 
fundamental  principles  of  the  constitution,  it  cannot  be  supported  by  a  court 
of  justice.  One  of  the  principle  foundations  of  this  constitution  depends 
on  the  proper  exercise  of  this  franchise;  that  the  election  of  members  of 
parliament  should  be  free;  and  particularly  that  every  voter  should  be  free 
from  pecuniary  influence  in  giving  his  vote." 

The  case  of  Atherfold  v.  Beard,  2  T.  R,  £10,  was  upon  a  wager,  whether 
the  Canterbury  collection  of  the  duties  upon  hops  in  1786  would  exceed  that 
of  1785.  In  that  case,  Mr.  Justice  Ashhurst  said,  "  Now  I  am  of  opinion 
that  the  present  case  falls  within  the  pr.nciple  of  those  which  have  been  de- 
termined not  to  be  good.  The  courts  have  said  that  wagers  should  not  be 
allowed  which,  in  the  event,  may  have  an  influence  upon  the  public  policy  of 
the  kingdom.  On  this  principle,  a  wager  on  the  event  of  an  election  for  mem- 
bers to  serve  in  parliament  was  held  to  be  illegal  because  the  persons  laying 
the  wagers  were  interested  in  altering  the  free  course  of  election.  The  present 
wager,  also,  appears  to  me  to  fall  under  the  same  class  of  objection,  because 
it  is  against  the  same  policy  of  the  kingdom."  "  The  plaintiffs  counsel  have  ad- 
mitted that  the  officers  of  excise  were  not  bound  to  produce  the  public  books. 
Now  that  goes  the  whole  length  of  determining  this  cause;  for  if  the  wager 
be  such  that  the  best  evidence  by  which  it  must  be  proved  is  improper  to  be 
admitted,  that  circumstance  shows  that  the  wager  is  in  itself  illegal." 

Mr.  Justice  Buller,  in  the  same  case,  said,  "  This  is  the  case  of  an  idle  wager 
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between  two  persons  who  bave  no  concern  in  the  subject,  to  draw  into  ques- 
tion a  matter  that  respects  the  interest  and  general  importance  of  the  country ; 
and  on  that  ground  I  think  the  wager  illegal.  I  do  not  find  that  it  has  been 
established  as  a  position  of  law,  that  a  wager  between  two  persons  not  inter- 
ested in  the  subject  matter,  is  legal.  But  this  wager  could  not  be  proved 
without  searching  the  books  relating  to  the  revenue  of  the  country ;  and  I 
am  glad  to  find  that  in  the  only  two  cases  where  this  question  has  arisen  at 
nisi  priu%,  Lord  Mansfield  and  my  brother  Ashhurst  were  both  of  opinion 
that  the  officers  were  not  bound  to  produce  the  revenue  books." 

It  may  be  observed  that  although  in  that  particular  case  (Atherfold  v. 
Beard),  the  defendant  had  confessed  that  he  bad  lost  the  wager,  and  therefore 
it  was  not  necessary  to  produce  the  revenue  books  in  evidence,  yet,  as  the  books 
would  have  been  the  best  evidence,  and  must  have  been  produced  to  support 
the  action,  if  the  fact  had  not  been  admitted  by  the  defendant,  and  as  public 
policy  prohibited  the  produciion  of  those  books,  the  court  thought  that  cir- 
cumstance conclusive  of  the  illegality  of  the  wager.  It  was  observed,  also, 
by  Mr.  Justice  Buller,  that  "  what  Lord  Mansfield  said  in  the  case  of  Murray 
v.  Kelly  was  applicable,  when  he  said  that  that  wager  was  good  because  it 
was  on  a  private  event;  from  whence  it  is  to  be  inferred  that,  in  his  opinion, 
it  would  have  been  void  had  it  been  on  a  public  event." 

The  principle  upon  which  the  case  of  Atherfold  v.  Beard  was  decided  was> 
that  the  wager  was  against  the  public  policy  of  the  kingdom;  and  it  was 
against  the  public  policy  because  it  brought  into  discussion,  in  a  judicial  tribu- 
nal, at  the  will  of  individuals  having  no  particular  interest  in  the  subject, 
matters  concerning  the  public  revenue  which  the  government  might  think 
it  improper  to  disclose,  and  which  could  only  properly  be  discussed  in  parlia- 
ment, and  required  the  production  of  evidence  which  could  be  properly  called 
for  by  parliament  only.  In  the  case  of  Good  v.  Elliot,  3  T.  R.,  699,  Mr.  Justice 
Buller  said,  "  I  take  it  to  be  agreed  by  my  brethren,  from  whom  I  have  the 
misfortune  to  differ,  that  if  the  wager  concern  the  interest  of  the  public,  or 
impute  a  crime  or  disgrace  to  another  person,  it  is  void,  and  cannot  be  made 
the  subject  of  an  action."  And  in  p.  700  he  says,  "  it  is  established,  that  if 
the  action  lead  to  improper  inquiries,  it  may  be  stopped  in  limine."  The  same 
point  was  afterward  adjudged  by  the  common  pleas  in  Shirley  v.  Sankey,  2  B. 
&  P.,  130. 

In  the  case  of  Lacausade  v.  White,  7  T.  R.,  535,  the  wager  was  whether 
articles  forming  the  basis  of  a  treaty  of  peace  between  England  and  France 
would  not  be  signed  before  the  11th  of  September,  1797;  and  it  was  admitted 
that  the  wager  was  illegal;  and  no  doubt  on  the  same  ground.  In  Bunn, 
plaintiff  in  error,  v.  Riker,  4  Johns.,  426,  the  wager  was  between  two  voters, 
Riker  and  Graham,  upon  the  event  of  the  election  of  governor  of  the  state  of 
New  York.  Riker  had  voted  the  day  before  the  wager;  Graham  had  not,  and 
probably  was  too  far  from  the  place  where  he  was  entitled  to  vote  at  that  elec- 
tion. The  defendant,  Bunn,  was  the  stakeholder;  Riker,  the  plaintiff,  was  the 
winner  of  the  wager.  This  wager  was  adjudged  illegal  upon  the  ground 
that  it  was  against  the  principles  of  sound  policy,  because  it  involved  an  in- 
quiry into  the  validity  of  the  election  of  the  chief  magistrate. 

Judge  Van  Ness  observed,  "  It  is  enough  that  this  wager  may  give  birth  to 
such  a  question,  to  pronounce  it  to  be  repugnant  to  the  dictates  of  good  policy. 
The  discussion  to  which  it  gives  rise  ought  to  be  discouraged,  unless  the  pub- 
lic good,  or  the  due  administration  of  justice,  renders  it  unavoidable.    It  is  a 
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discussion  calculated  to  endanger  the  peace  and  tranquillity  of  a  community 
already  sufficiently  heated  and  agitated."  The  wager  was  also  decided  to  be 
against  sound  policj'  because  it  created  a  corrupt  interest  in  the  voters  them- 
selves. Judge  Spencer,  however,  although  he  admitted  that  a  wager  against 
public  policy  is  void,  did  not  concur  in  the  opinion  of  the  court  that  that  wager 
was  against  public  policy;  because  he  thought  that  it  could  not  bring  into 
question  the  validity  of  the  election,  since  the  statute  renders  the  decision  of 
the  canvassers  conclusive  and  final;  and  because  as  Kiker  had  already  voted, 
and  Graham  was  not  in  a  situation  where  he  could  exercise  his  right  of  voting, 
the  vote  of  neither  could  be  influenced  by  the  wager. 

The  principle  of  that  case  was  confirmed  in  the  case  of  Lansing  v.  Lansing, 
8  JohnS.,  454,  where  the  wager  was  upon  the  election  of  governor  of  New 
York,  after  the  close  of  the  poll,  and  each  party  deposited  his  note  with  a 
third  person.  After  the  event  was  known,  the  notes  were  delivered  to  the 
winner,  who  indorsed  to  the  plaintiff  the  defendant's  note  after  it  was  payable. 
The  court  said  that  the  case  was  within  the  principle  decided  in  Bunn  v.  Riker, 
that  a  bet  involving  an  inquiry  into  the  validity  of  the  election  of  governor 
was  void  on  principles  of  policy,  and  reversed  the  judgment  which  had  been 
rendered  below  for  the  plaintiff. 

In  the  case  of  Vischer  v.  Yates,  11  Johns.,  23,  the  action  was  against  the 
stakeholder  to  recover  the  money  deposited  by  the  plaintiff  in  a  wager  upon 
the  election  of  governor.  After  the  event  of  the  election  was  generally 
known,  but  before  the  money  was  payable  according  to  the  terms  of  the  wager, 
the  plaintiff  gave  notice  to  the  defendant  not  pay  over  the  money.  The  court 
sustained  the  action  upon  the  ground  that  the  wager  was  against  the  princi- 
ples of  public  policy.  In  that  case  the  bet  was  made  before  the  election,  and 
all  the  parties  were  legal  voters  at  the  time  of  the  election. 

Kent,  C.  J., in  delivering  the  opinion  of  the  court,  said:  "In  this  case  the 
parties  referred  to  the  decision  of  the  canvassers  as  the  true  and  only  test  of 
the  determination  of  the  bet;  and  that  test  had  not  been  given  when  the 
money  was  demanded  of  the  defendant;  the  risk  had  not  been  run  and  deter- 
mined within  the  purview  of  the  contract.  This  objection,  however,  was 
founded  upon  a  strict  construction  of  the  contract;  and,  though  it  would  be 
sufficient  to  avoid  much  of  what  was  urged  on  the  part  of  the  defendant,  yet 
we  choose  rather  to  place  the  decision  of  this  case  upon  those  great  and  solid 
principles  of  public  policy  which  forbid  this  species  of  gambling,  as  tending 
to  debase  the  character  and  impair  the  value  of  the  right  of  suffrage."  Al- 
though the  judgment  in  that  cause  was  reversed  in  the  court  of  errors  and 
appeals,  yet  it  seems,  by  the  opinion  of  the  only  senator  whose  opinion  is  re- 
ported, that  it  was  upon  the  ground  that  the  plaintiff,  by  depositing  the  money 
in  the  hands  of  the  stakeholder,  had  executed  the  illegal  agreement  on  his 
part,  and  could  not  recall  it,  because  "  in  pari  delicto  melior  est  conditio  possi- 
dentis; and  fieri  non  debet,  sed  factum  valet? 

§  12*  A  wager,  on  the  result  of  an  election  is  void,  though  neither  of  the  par- 
ties  was  qualified  to  vote  at  the  election. 

The  general  principle,  running  through  all  the  cases,  is  that  a  contract, 
which  it  would  be  contrary  to  the  maxims  of  sound  public  policy  to  enforce,  is 
void  at  law.  It  is  one  of  the  maxims  of  sound  public  policy  in  all  elec- 
tive governments,  that  elections  should  be  pure  and  free.  Any  contract 
which  would  tend  to  substitute  a  corrupt  for  a  patriotic  motive  to  influence  a 
vote,  either  directly  or  indirectly,  would  be  contrary  to  that  maxim.     It  is  not 
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necessary  that  it  should  operate  directly  as  d  bribe  to  a  voter.  If  it  create  a 
contingent  pecuniary  interest  dependent  upon  the  event  of  the  election,  it 
operates  as  a  corrupt  motive  to  influence  that  election ;  and  whether  the  influ- 
ence of  the  party  be  more  or  less,  the  violation  of  the  principle  is  the  same, 
and  equally  affects  the  validity  of  the  contract.  It  is  the  nature  and  tendency 
of  the  contract,  not  the  degree  of  mischief  which  it  may  effect,  that  decides 
its  validity.  Although  the  parties  may  not  be  qualified  voters,  yet  their 
means  of  influencing  the  election  may  be  very  great.  They  may  form  them- 
selves into  clubs  or  committees,  and  by  exciting  the  passions  by  holding  .up 
the  promise  of  their  influence  in  obtaining  offices  for  those  who  seek  them,  or 
by  denouncing  those  already  in  office,  by  circulating  false  reports,  by  hiring 
writers  and  printers  to  extol  their  candidate  and  slander  his  opponent,  and  by 
many  other  means,  may  have  actually  as  much  influence  in  the  election  as  if 
they  were  themselves  qualified  voters. 

The  maxim,  being  founded  on  the  tendency  of  the  contract  to  produce 
the  public  mischief,  must  be  as  extensive  in  its  operation  as  the  mischief  itself. 
This  is  one  great  advantage  which  common  law  has  over  statute  law,  that 
being  bottomed  upon  the  mischief,  it  follows  it  through  all  its  forms;  whereas 
statute  law  is  confined  to  the  cases  which  it  describes.  So  far  as  the  influence 
used  in  an  election  is  prompted  by  a  pecuniary  motive,  so  far  it  is  corrupt 
and  in  violation  of  the  maxim  that  elections  should  be  pure.  No  vote  can  be 
perfectly  pure  which  is  not  given  exclusively  with  a  view  to  the  public  good. 
Nor  can  the  use  of  corrupt  means  be  justified  by  the  belief  of  him  who  uses 
them,  that  the  end  is  the  public  good. 

We  are,  therefore,  of  opinion  that  the  contract  in  question  was  contrary  to 
the  maxims  of  the  public  policy  upon  which  our  elective  government  is 
founded,  and,  therefore,  void  in  law,  although  the  partiQs  themselves  were  not 
qualified  to  vote  at  the  election. 

§  13. a  principle  of  public  policy  suggested,  on  which  the  xcager  might  be 

held  illegal. 

There  is  another  principle  of  public  policy,  also,  which  maj',  perhaps,  render 
this  contract  void,  namely:  that  it  tends  to  draw  into  question,  in  a  judicial 
tribunal,  the  validity  of  the  election  of  the  chief  magistrate  of  the  nation, 
and  to  require  the  production  of  evidence  which  it  might  be  inconvenient,  if 
not  improper,  for  the  government  to  furnish.  Upon  this  point,  however,  the 
court  is  not  so  clear,  and,  therefore,  rests  its  decision  mainly  upon  the  tendency 
of  such  contracts  to  introduce  corruption  into  our  elections.  The  judgment 
must  be  reversed,  with  costs. 


§  14.  Lotteries. — The  city  of  Washington  after  organizing  a  lottery,  as  it  was  authorized  to 
do  by  act  of  congress,  sold  the  whole  of  one  drawing  to  one  G.  The  drawing  was  managed 
and  the  supply  of  tickets  to  G.  partially  regulated  by  the  board  of  managers  appointed  by  the 
city.  Held,  that  the  city  was  liable  to  the  holder  of  a  ticket  for  the  prize  drawn  by  the  ticket. 
Clark  v.  Corporation  of  Washington,  12  Wheat.,  40.  Reversing  Clark  v.  Corporation  of 
Washington,*  2  Cr.  C.  C.  502. 

g  15.  The  city  of  Washington  being  authorized  to  draw  a  lottery  sold  the  profits  of  a  draw- 
ing to  G.  G.  sold  half  and  quarter  tickets,  which  were  on  their  face  agreements  of  G. 
himself  and  not  of  the  corporation.  Among  the  tickets  the  half  of  which  was  sold  by  G. 
was  a  ticket  which  drew  a  considerable  prize.  G.  presented  the  ticket  and  obtained  the  prize, 
the  corporation  having  no  notice  of  the  sale  of  the  half  ticket.  In  an  action  by  the  holder  of 
the  half  ticket  it  was  held  that  G.  could  not  split  up  the  contract  and  render  the  city  liable,  and 
that  as  the  undertaking  of  the  half  ticket  was  that  of  G.  alone,  there  was  no  liability  on  the 
part  of  the  corporation.  Shankland  v.  Corporation  of  Washington,*  5  Pet.,  890. 
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§  16.  Although  the  act  of  a  postmaster  in  detaining  letters  addressed  to  the  secretary  of 
a  lottery  company  may  be  unauthorized  because  the  statute  forbidding  such  use  of  the  mails 
omits  to  make  any  provision  by  which  he  may  ascertain  whether  such  letters  contain  unmail- 
able  matter  or  not,  and  though  an  action  at  law  would  lie  for  such  detention,  it  does  not  follow 
that  a  court  of  equity  will  grant  an  injunction  to  restrain  the  postmaster  from  so  detaining 
them.  The  writ  does  issue  as  a  matter  of  course  even  though  complainant  has  made  out  a 
technical  right  to  reJief.  The  issue  of  the  writ  is  largely  a  matter  of  discretion  and  it  will 
not  be  granted  to  aid  a  scheme  which  is  against  public  policy.  Commerf ord  v.  Thompson,  2 
Flip.,  611. 

§  17.  The  grant  by  legislative  act  of  Virginia  of  1899,  of  the  privilege  of  raising  money  tore- 
pair  a  portion  of  a  turnpike  by  a  lottery,  was  not  a  grant  of  franchise,  but  a  mere  license, 
which,  in  the  nature  of  things,  was  intended  to  be  exercised  at  once,  and  a  subsequent  act  lim- 
iting the  time  for  the  exercise  of  the  same  to  six  years  was  not  unconstitutional  as  impairing 
the  obligation  of  contracts.    Phalen  v.  Virginia,  8  How.,  163. 

§  18.  The  fact  that  irregularities  occurred  in  the  drawing  of  a  lottery  will  not  defeat  an  ac- 
tion to  recover  the  amount  of  a  prize  drawn,  where  such  irregularities  did  not  affect  the 
chances  of  the  holders  of  the  tickets.    Brent  v.  Davis,*  10  Wheat.,  395. 

§  19.  Though  the  grant  of  a  right  to  draw  a  lottery  is  not  a  contract,  but  a  mere  license 
which  may  be  subsequently  revoked  by  the  legislature,  yet  where  it  has  been  acted  upon  and 
Tested  rights  have  accrued  under  it,  the  power  of  the  legislature  to  recall  or  modify  it  is  to  that 
extent  gone.  Thus,  where  a  lottery  company,  authorized  by  a  state  legislature  to  sell  lottery 
tickets  during  a  period  of  twenty-five  years,  and  required  to  pay  quarterly  to  the  state  auditor 
the  sum  of  $10,000,  and  to  give  bonds  with  sureties  for  the  punctual  payment  of  such  sums, 
did  for  a  period  of  ten  years  fulfill  all  its  obligations  under  its  charter,  made  the  payments  and 
gave  the  bonds  required,  and  had  collected  a  large  capital,  established  agencies,  purchased 
buildings,  and  made  large  expenditures  in  its  business,  and  had  paid  heavy  charges  and  losses 
on  the  same  on  the  faith  of  its  charter,  an  act  repealing  the  same  was  held  unconstitutional  as 
impairing  the  obligation  of  a  contract.     State  Lottery  Co.  v.  Fitzpatrick,  3  Woods,  222. 

g  20.  The  charter  of  a  lottery  company  is  not  a  franchise,  and  its  subsequent  repeal  does  not 
impair  the  obligation  of  a  contract.  The  regulation  and  control  of  such  a  business  is  a  part 
of  the  police  power  of  the  government,  which  it  is  not  competent  for  the  legislature  to  bargain 
away.    Stone  v.  Mississippi,  11  Otto,  814.  . 

§  21.  A  distribution  by  drawing  lots  of  a  number  of  parcels  of  land  for  a  uniform  price  for 
each  parcel,  though  some  of  them  are  of  much  less,  and  some  of  much  greater,  value  than  the 
uniform  price  paid,  is  a  lottery.    Ridge  way  v.  Underwood,  4  Wash.,  129. 

g  22.  The  first  and  second  sections  of  the  act  of  February  15, 1797,  of  New  Jersey,  prohibited 
lotteries  as  nuisances,  and  provided  penalties  for  erecting  one  in  that  state.  The  third  section 
punished  the  selling  of  tickets  in  any  lottery,  whether  erected  in  that  state  or  elsewhere.  The 
fourth  section  enacted  *'  that  every  conveyance  or  transfer  of  any  goods  or  chattels,  lands  or 
real  estate,  which  shall  be  made  in  pursuance  of  any  such  lottery  shall  be  invalid  and  void." 
Held,  that  the  words  "  any  such  lottery  "  referred  to  the  third  section  as  to  lotteries,  whether 
erected  in  that  state  or  elsewhere,  and  invalidated  the  transfer  of  real  estate  situated  in  that 
state  by  means  of  a  lottery  in  another  state,  though  the  same  might  there  be  lawful.    Ibid. 

g  23.  A  statute,  authorizing  a  certain  firm  to  receive  subscriptions,  "  and  to  sell  and  dispose 
of  certificates  of  subscription  which  shall  entitle  the  holders  thereof  to  such  prizes  as  may  be 
awarded  to  them,  which  distribution  of  awards  shall  be  fairly  made  in  public  by  casting  of 
lots,  or  by  lot,  chance,  or  otherwise,  in  such  manner  as  to  them  may  seem  best  to  promote  the 
interest  of  the  school  fund,"  etc.,  will  be  strictly  construed  and  will  not  be  held  to  authorize 
the  running  of  a  roulette  table.    Aicardi  v.  State,  19  Wall.,  635. 

§  24.  Wagers. —  Some  wagers  are  valid,  but  it  seems  that  all  gaming  contracts  are  void. 
The  distinction  seems  to  be  made  on  those  wagers  which  are  against  public  policy  and  good 
morals.    Harding  v.  Walker,*  Hemp.,  53. 

§  25.  Under  the  statute  of  Michigan,  money  lost  by  betting  on  a  horse-race  and  paid,  may  be 
recovered  in  an  action  by  the  loser  against  the  winner.    Grant  t?.  Hamilton,*  3  McL.,  100. 

§  26.  At  the  common  law,  where  there  was  no  concealment  or  fraud,  a  wager  was  recover- 
able.   Ibid. 

§  27.  An  action  under  a  state  statute,  to  recover  back  money  lost  on  a  wager,  is  not  an  ac- 
tion to  enforce  a  penalty,  and  may  be  brought  in  the  federal  courts.     Ibid. 

§  28.  A  wager  upon  the  event  of  a  trial  is  void  at  law,  and  the  fact  that  a  witness  has  been 
provoked  to  make  such  a  bet  will  not  render  him  incompetent,  though  the  circumstances  at- 
tending the  wager  must  go  to  his  credit.     United  States  v.  Carrico,  5  Cr.  C.  C,  113. 

g  29.  A  note  given  for  value  received,  which  by  its  terms  is  payable  to  the  payee  when  a  cer- 
tain person  is  elected  to  congress,  is  a  wager  upon  an  election,  and  is  void  as  against  public 
policy.     Cooper  v.  Brewster,*  1  Minn.,  94. 


GAMING  CONTRACTS— GENERAL  ISSUE.  §§80-36. 

§  80.  Gaming. —  Where  judgment  is  rendered  for  a  sum  of  money  won  at  play,  and  a  note  is 
given  and  indorsed  to  secure  a  special  bail  who  has  become  liable  for  the  judgment  and  finally 
pays  it,  such  a  note  is  not  a  note  of  which  the  consideration  was  for  money  or  other  valuable 
thing  won  at  anv  game  within  the  meaning  of  the  statute  of  Virginia  against  gaming.  Wei- 
ford  v.  Gilham,*  2  Cr.  C.  C,  666. 

§  81.  Money  won  at  billiards  is  money  won  at  play  within  the  meaning  of  the  fifth  section  of 
0  Anne,  c,  14.    Sardo  v.  Fongeres,*  8  Cr.  C.  C.,  656. 

§  82.  Although  "  seven  up  "  is  not  a  game  prohibited  by  the  statutes  of  Arkansas,  yet  an 
agreement  to  pay  money  lost  at  that  game  is  a  gaming  contract  and  void.  Harding  v. 
Walker,*  Hemp.,  68. 

§  88.  A  party  to  whom  a  note  has  been  given  for  a  gaming  consideration  cannot,  on  a  bill  of 
discovery,  decline  answering  as  to  the  consideration  of  the  note  on  the  ground  that  it  would 
criminate  him  or  subject  him  to  a  penalty  or  forfeiture,  unless  he  is  asked  as  to  the  circum- 
stances under  which  he  won  the  money.  There  are  a  multitude  of  ways  in  which  he  may  have 
done  this  without  subjecting  himself  to  a  penalty.  Though  an  affirmative  answer  might  pre- 
vent him  from  recovering  the  money,  this  is  not  a  penalty  or  forfeiture  within  the  meaning  of 
the  law.    Thomas  v.  Watson,  Taney,  297. 

§  34.  In  an  action  on  a  covenant  to  pay  rent  for  a  race-field,  contained  in  a  lease,  the  court 
held  that  if  the  lessor  at  the  time  of  making  the  lease  knew  that  it  was  to  be  used  as  a  race- 
course and  as  a  notorious  resort  for  large  assemblages  of  licentious  and  disorderly  persons,  for 
the  purposes  of  unlawful  gambling,  and  of  gross  immorality  and  debauchery,  he  was  not  entitled 
to  recover.    Holmead  v.  Maddoz,  2  Cr.  C.  C,  161. 

§  86.  The  feeding  and  training  of  defendant's  race-horse  is  not  an  immoral  consideration,  and 
will  support  a  promise  to  pay  for  the  same.    Maddoz  v.  Thornton,  2  Cr.  C.  C,  260. 

§  86.  In  a  suit  on  promissory  notes  in  the  District  of  Columbia  the  defendant  sought  to 
show  that  they  were  void,  even  in  the  hands  of  an  innocent  holder,  under  the  statute  of  9th 
Anne,  being  founded  on  a  gaming  consideration.  Evidence  that  the  defendant,  when  under 
the  influence  of  liquor,  had  a  propensity  to  gamble ;  that  he  was  drunk  when  "the  notes  were 
given;  that  they  were  in  the  hands  of  a  professional  gambler,  and  were  payable  to  the  keeper 
of  a  gaming  house,  was  held  improperly  admitted.    Thompson  v.  Bowie,  4  WalL,  468. 


GAMING  CONTRACTS. 
See  Contracts. 


GARNISHMENT. 

See  Writs. 


GAS  COMPANIES. 

See  Corporations. 


GENERAL  AVERAGE. 
See  Maritime  Law. 


GENERAL  ISSUE. 

See  Pleading. 
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GEORGIA. 
See  States. 


GERMAN  SEPARATISTS. 
See  Chtjbches  and  Benkvolrnt  Associations;  Habkont  Sooibtt. 


GIFTS. 


[Aj  to  Voluntary  Conveyances  and  Gifts  between  Husband  and  Wife  and  Parent  and  Child,  consult  Domsbtio 

Rslatioks  and  Fraud.] 

Summary—  Requisites  of  gifts  causa  mortis,  {g  1-4. 

§  1.  Gifts  causa  mortis  must  be  of  personal  property  or  choses  in  action  actually  delivered 
by  the  donor  to  the  donee  in  apprehension  of  approaching  death  from  an  existing  disorder  or 
other  impending  peril,  and  death  must  ensue  from  such  existing  disorder  or  impending  peril 
without  any  complete  intermission.  So  where  a  person  not  in  good  health  indorsed  a  certificate 
of  deposit  in  such  a  manner  that  the  indorsee  could  not  obtain  the  money  till  after  the  indor- 
sees death,  and  the  indorser  was  not  at  the  time  in  extremis  and  lived  for  some  time  afterwards 
and  attended  to  his  business  in  the  meantime  in  the  same  manner  as  for  months  previously, 
held,  that  there  was  no  valid  gift  causa  mortis.    Hassell  v.  Basket,  §§  5-7. 

§  2.  A  person  purchased  a  share  of  a  vessel,  taking  title  in  the  name  of  A,  in  trust  for 
himself.  He  subsequently  declared  that  A.  was  to  have  his  share  in  the  ship  when  he  died, 
but  neither  at  the  time  of  the  declaration  nor  at  the  time  of  the  purchase  was  he  ill,  and  he  con- 
tinued to  take  the  profits  of  his  share  of  the  ship  after  the  purchase  and  after  the  declaration. 
He  subsequently  devised  the  trust  to  B.  Held,  that  there  was  no  gift  causa  mortis.  Lee  v. 
Luther,  gg  8-12. 

§  3.  The  promise  in  such  case  was  revocable  at  pleasure.    Ibid. 

§  4.  In  case  of  an  absolute  gift  inter  vivos,  the  donor  must  part  with  his  dominion  over  the 
property.  A  donatio  causa  mortis  also  requires  delivery ;  it  also  requires  sickness  when  the 
gift  is  made.    Ibid. 

[Nans.-- See  §§13-38.] 

HASSELL  v.  BASKET. 
(Circuit  Court  for  Indiana:  8  Bissell,  303-312 ;  7  Central  Law  Journal,  308.    1878.) 

Opinion  by  Gresham,  J. 

Statement  of  Facts. —  The  bill  in  this  case  alleges  that  Hillery  M.  Chaney, 
a  citizen  of  Sumner  county,  Tennessee,  on  the  8th  day  of  September,  1875, 
deposited  in  the  Evansville  National  Bank,  at  Evansville,  Indiana,  $23,514.70, 
taking  a  certificate  of  deposit  therefor;  that  in  January,  1876,  said  Chaney 
suddenly  died,  and  the  plaintiff  was  appointed  his  administrator;  that  the 
defendant,  Martin  Basket,  who  was  a  nephew  of  Chaney,  by  a  fraudulent  com- 
bination with  one  Bryan,  whose  wife  was  a  neice  of  Chaney,  obtained  pos- 
sesion of  the  certificate  of  deposit  and  refused  to  surrender  the  same  on 
demand;  that  no  consideration  of  any  kind  passed  from  the  defendant 
Basket  to  Chaney  for  the  certificate;  that  Basket  claimed  to  hold  the 
same  by  gift  from  Chaney,  but  that  at  the  time  of  such  alleged  gift,  and  for 
a  long  time  previously,  Chaney  was  of  unsound  mind.  The  National  Bank, 
its  president  and  cashier,  and  Messrs.  Shackelford  and  Richardson,  who  as 
the  counsel  for  the  defendant,  Basket,  have  possession  of  the  certificate,  are 
made  defendants. 

628 


GIFTS.  g*. 

* 

The  defendant  Basket  by  his  answer  admits  the  possession  of  the  certificate, 
and  alleges  that  Chaney,  sixty  days  before  his  death,  then  being  in  full  possession 
of  all  his  mental  faculties,  but  in  apprehension  of  dSath  from  a  disorder  with 
which  he  was  then  suffering,  with  his  own  hand  wrote  and  signed  the  following 
indorsement  on  the  certificate: 

"  Pay  to  Martin  Basket,  of  Henderson,  Ky.,  and  no  one  else,  then,  not  till 
my  death.  My  life  seems  to  be  uncertain ;  I  may  live  through  this  spell,  then  I 
will  attend  to  it  myself.  H.  M.  Chakey  ;" 

and  delivered  the  paper  so  indorsed  to  the  defendant,  Basket ;  that  Chaney 
died  of  the  disorder,  and  the  certificate  remained  in  his  (Basket's)  possession 
until  he  placed  it  in  the  hands  of  bis  counsel,  the  defendants,  Shackelford  and 
Bichardson;  and  that  the  certificate  was  a  gift  to  him  in  trust,  as  well  for 
himself  as  his  brother  and  sisters,  at  his  option. 

The  bank  and  its  officers  answered,  asking  the  protection  of  the  court  in 
the  payment  of  the  money.  Basket  filed  a  cross  bill,  setting  up  the  gift  as  in 
his  answer,  and  the  plaintiff  answered,  traversing  the  material  allegations. 
General  replications  were  filed  to  all  the  answers. 

For  several  years  before  his  death  Chaney  had  been  in  failing  health,  com- 
plaining of  dyspepsia,  and  physicians  had  treated  him  for  that  disease.  Ihir- 
ing  the  sixty  days  that  elapsed  between  the  delivery  of  the  indorsed  certificate 
to  Basket  and  Chaney's  death,  in  January,  1876,  he  was  generally  up  and 
abtrat  his  premises,  looking  after  his  business,  as  he  had  done  for  months  pre- 
vious^. It  appeared  from  a  post  mortem  examination  that  he  had  also 
suffered  from  consumption.  The  testimony  conclusively  shows  that  at  the 
time  the  certificate  was  delivered  to  Basket,  Chaney  was  not  in  extremis,  and 
that  he  did  not  act  in  apprehension  of  immediate  death.  On  this  point  there 
was  no  serious  controversy. 

Chaney's  domicile  being  in  the  state  of  Tennessee  at  the  time  of  his  death, 
the  laws  of  that  state  determine  the  succession  to  his  personal  property.  In 
oonstruing  the  statutes  of  Tennessee,  relating  to  wills,  the  supreme  court  of 
that  state  has  held  that  nuncupative  wills  must  be  made  in  extremis.  Hatcher 
t).  Millard,  2  Coldw.,  30;  Gwin  v.  Wright,  8  Humph.,  639.  Section  2165  of 
the  Tennessee  Code  declares  that  no  nuncupative  will  is  good  unless  proved 
by  two  disinterested  witnesses,  present  at  the  making  thereof,  who  were 
specially  requested  by  the  testator  to  bear  witness  to  it.  The  indorsement  on 
the  certificate  has  never  been  probated  as  a  testamentary  instrument  according 
to  the  laws  of  Tennessee.  It  follows  that  the  defendant,  Basket,  cannot  claim 
the  money  as  a  testamentary  gift. 

§  5.    What  is  a  donatio  causa  mortis. 

The  plaintiff,  as  administrator,  is,  therefore,  entitled  to  the  fund  in  contro- 
versy, unless  it  belongs  to  Basket,  as  a  gift  causa  mortis.  It  would  seem  that 
the  courts  and  law-writers  have  not  always  been  clear  in  speaking  of  gifts  of 
this  kind.  In  Kent's  Commentaries,  volume  2,  *page  444,  we  find  the  follow- 
ing: "  Such  gifts  are  conditional,  like  legacies,  and  it  is  essential  to  them  that 
the  donor  make  them  in  his  last  illness,  or  in  contemplation  and  expectation 
of  death;  and,  with  reference  to  their  effect  after  his  death,  they  are  good, 
notwithstanding  a  previous  will,  and  if  he  recovers,  the  gift  becomes  void." 

In  Story's  Equity  Jurisprudence,  section  606,  the  gift  is  thus  defined:  "It 
is,  properly,  a  gift  of  personal  property,  by  a  party  who  is  in  peril  of  death, 
upon  condition  that  it  shall  presently  belong  to  the  donee  in  case  the  donor 
shall  die,  but  not  otherwise.     To  give  it  effect,  there  must  be  a  delivery  of  it 
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by  the  donor;  and  it  is  subject  to  be  defeated,  by  his  subsequent  personal 
revocation,  or  by  his  recovery  or  escape  from  the  impending  peril  of  death. 
If  no  event  happens  which  revokes  it,  the  title  of  the  donee  is  deemed  to  be 
directly  derived  from  the  donor  in  his  lifetime;  and,  therefore,  in  no  sense  is  it 
a  testamentary  act." 

Williams,  in  his  treatise  on  the  Law  of  Executors  and  Administrators,  in 
speaking  of  this  kind  of  gift,  volume  1,  page  771,  says: 

"First.    The  gift  must  be  with  a  view  to  the  donor's  death. 

"Second.  It  must  be  conditioned  to  take  effect  only  on  the  death  of  the 
donor  by  hisexisting  disorder.    .    .    . 

"  Third.    There  must  be  a  delivery  of  the  subject  of  the  donation." 

In  Nicholas  v.  Adams,  2  Whart.,  17,  the  opinion  of  the  court  waa  delivered 
by  Chief  Justice  Gibson,  who  says:  "Donatio  causa  mortis  is  something 
spoken  of  as  being  distinct  from  a  gift  inter  vivos,  the  former  having  some- 
times been  supposed  to  be  made  in  reference  to  the  donor's  death,  and  not  to 
vest  before  it,  but  inaccurately,  as  it  seems  to  me,  as  this  gift,  like  every  other, 
is  not  executory  but  executed  in  the  first  instance  by  delivery  of  the  thing, 
though  defeasible  by  reclamation,  the  contingency  of  survivorship  or  deliver- 
ance from  the  peril.     The  gift  is  consequently  inter  vivos" 

§  6.  Actual  delivery  of  a  gift  causa  mortis  essential. 

Gifts  causa  mortis  must  be  of  personal  property  or  choses  in  action,  actually 
delivered  by  the  donor  to  the  donee,  in  apprehension  of  approaching  death 
from  an  existing  disorder  or  other  impending  peril,  and  death  must  ensue  from 
such  existing  disorder  or  other  impending  peril  without  any  complete  inter- 
mission. But  without  further  effort  to  define  such  gifts,  it  is  sufficient  to  say 
that  they  are  not  good  and  are  never  upheld  without  certain  essential  requi- 
sites, one  of  which  is  delivery,  actual  or  constructive,  to  the  donee,  or  some  one 
in  trust  for  him,  of  the  subject  matter  of  the  gift.  If  the  subject  of  the  gift  be 
capable  of  actual  delivery,  the  delivery  must  be'  actual.  Such  gifts  afford 
tempting  opportunities  for  fraud,  and  therefore  the  Roman  law  required  them 
to  be  executed  in  the  presence  of  five  witnesses.  And  inasmuch  as  delivery 
lessens  the  opportunity  for  fraud,  it  has  always  been  held  an  absolute  requi- 
site to  their  validity.  Money  on  deposit  may  be  delivered  by  a  delivery  of  the 
certificate  of  deposit,  provided  there  be  the  intention  at  the  time  to  transfer 
to  the  donee  the  dominion  and  ownership.  It  is  now  settled  that  choses  in 
action,  whether  negotiable  or  not,  may  be  the  subject  of  gifts  causa  mortis. 
Brunson  v.  Brunson,  Meigs,  63;  Brown  v.  Moore,  3  Head,  671 ;  Meach  v.  Meach, 
24  Vt.,  591 ;    Hanson  v.  Millett,  55  Me.,  184;  Cutting  v.  Gilman,  41 N.  H.,  147. 

§  7.  Circumstances  under  which  a  valid  donatio  causa  mortis  was  not  made. 

The  money  itself  was  not  delivered  to  Basket,  nor  was  the  certificate  so 
assigned  to  him  as  to  enable  him  to  get  possession  of  it.  With  the  certificate 
as  indorsed,  he  had  no  right  to  demand  the  money  from  the  bank.  If  on  his 
demand  the  bank  had  paid  the  money,  such  payment  would  not  have  pro- 
tected it  against  another  demand  by  the  donor.  The  indorsement  was  not  of 
such  a  charcter  as  to  enable  Basket  to  reduce  the  money  to  his  possession.  He 
could  not  by  virtue  of  the  indorsement  have  compelled  the  delivery  of  the 
money  to  him  by  the  bank  during  the  life  of  the  donor.  The  donor,  by  the 
indorsement,  had  not  parted  with  the  possession  or  dominion  of  the  property. 
It  was  still  under  his  control.  The  language  of  the  indorsement  is  certainly 
inartistic,  but  its  meaning  is  patent.  In  legal  effect  it  is,  "  If  I  die  in  my  pres- 
ent illness,  it  is  my  intention  that  the  money  evidenced  by  this  certificate  of 
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deposit  shall  belong  to  Martifr  Basket.  When  I  thus  die,  and  not  before,  it 
shall  be  paid  to  him."  With  this  clear  intention  of  the  donor  not  to  part  with 
his  money  as  long  as  he  lived,  it  will  not  do  to  say  that  delivery  of  the  cer- 
tificate was  a  constructive  delivery  of  the  money  evidenced  by  it. 

Brit  it  is  said  that  the  subject  of  a  gift  causa  mortis  vests  in  the  donee  only 
at  the  death  of  the  donor,  and  that  therefore,  the  conditions  expressed  in  the 
assignment  would  have  been  implied,  if  the  certificate  had  been  delivered 
with  a  blank  indorsement,  or  no  indorsement  at  all.  It  must  be  conceded  that 
some  of  the  authorities  seem  to  support  this  view. 

A  will  is  the  disposition  of  one's  estate,  to  take  effect  after  his  death.  Any 
disposition  of  property  to  take  effect  upon  the  death  of  the  owner  or  donor  is 
testamentary.  It  is  of  the  essence  of  a  bequest  that  it  take  effect  on  the 
death  of  the  testator.  It  appears  by  the  very  terms  of  the  assignment  that 
no  present  title  or  interest  in  the  money  could  pass  to  the  donee  during  the 
life  of  the  donor.  No  instrument  of  writing  can  be  both  a  last  will  and  test- 
ament, and  gift  causa  mortis.  The  indorsement  was  testamentary  in  char- 
acter, and  if  it  had  been  properly  executed  according  to  the  statutes  of  Tenn- 
essee, it  doubtless  might  have  been  probated  as  the  donor's  will. 

There  is  a  wide  difference  between  a  legacy  and  a  gift.  Both  possession 
and  title  must  pass  to  the  donee  to  constitute  a  gift.  This  applies  as  well  to 
gifts  causa  mortis  as  to  gifts  inter  vivos.  The  title  must  pass  inter  vivos,  or  it 
never  can  pass,  but  will  go  to  the  donor's  legal  representative.  In  a  gift  inter 
vivos,  the  donor  reserves  no  right  of  revocation;  in  a  gift  causa  mortis  he  does. 
The  donee  of  a  gift  causa  mortis  holds  the  thing  given,  not  as  a  bailee  of  the 
donor,  but  as  present  owner  on  the  condition  attached  to  such  gifts.  A  gift 
causa  m&rtis  vests  in  the  donee  a  present  but  inchoate  or  defeasible  title,  un- 
til the  happening  of  the  event  necessary  to  render  it  absolute,  and  therein  it 
differs  from  gifts  testamentary  and  gifts  inter  vivos.  This  question  is  discussed 
in  Qass  v.  Simpson,  4  Coldw.,  294.  "  The  property,"  say  the  court,  "  must 
pass  at  the  time,  and  not  be  intended  to  pass  at  the  giver's  death.  .  .  .  Upon 
the  happening  of  the  event  upon  which  the  gift  is  dependent,  the  title  of  the 
donee  becomes  by  relation  complete  and  absolute  from  the  time  of  the  deliv- 
ery, and  that  without  any  consent  or  other  act  on  the  part  of  the  executor  or 
administrator;  consequently  the  gift  is  inter  vivos"  See,  also,  Duncan  v.  Dun- 
can, 5  Litt.,  12. 

In  Parish  v.  Stone,  14  Pick.,  198,  the  transfer  of  choses  in  action  as  gifts 
causa  mortis  is  discussed.  "  These  cases,"  said  Chief  Justice  Shaw,  in  deliver- 
ing the  opinion  of  the  court,  "  all  go  on  the  assumption  that  a  bond,  note,  or 
other  security,  is  a  valid,  subsisting  obligation  for  the  payment  of  a  sum  of 
money,  and  the  gift  is  in  effect  a  gift  of  the  money,  by  a  gift  and  delivery  of 
the  instrument  which  shows  its  existence  and  affords  the  means  of  reducing 
it  to  possession." 

In  the  case  at  bar,  the  certificate  was  delivered,  as  the  language  of  the  in- 
dorsement clearly  shows,  with  no  intention  of  a  present  gift  of  the  money, 
with  authority  to  the  donee  to  reduce  it  to  possession.  On  the  contrary, 
the  indorsement  was  of  such  a  character  as  to  absolutely  prohibit  the  donee 
from  claiming  any  present  title  to  the  money,  or  any  right  to  reduce  it  to  his 
possession  during  the  life  of  the  donor. 

The  donor  lived  in  Nicholas  county,  Kentucky,  the  place  of  his  birth,  until 

1871,  when  he  was  sixty  years  old.    He  was  married  to  Miss Hanby  in 

1832,  with  whom  he  lived  thirty-six  years,  and  by  whom  he  had  seven  chil- 
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dren;  one  son  and  four  daughters  grew  up,  married  and  settled  near  their  par- 
ents. During  these  thirty-six  years,  by  industry,  economy  and  good  judgment, 
an  estate  worth  some  $50,000  was  accumulated.  The  evidence  shows  that 
the  donor  was  an  eccentric  man,  and  his  widow  testified  that  he  was  always  a 
hard  man  to  get  along  with.  In  1S08  he  seems  to  have  become  fascinated  with 
a  woman  named  Nancy  Hyatt,  with  whom  he  established  immoral  relations, 
which  fact  became  known  to  the  public  and  his  family.  The  wronged  wife's 
remonstrances  and  entreaties  were  of  no  avail  in  winning  back  to  his  family 
the  faithless  and  unfeeling  husband  and  father.  Not  content  with  the  injust- 
ice already  inflicted  upon  his  family,  he  showed  himself  utterly  insensible  to 
every  sentiment  of  affection  and  honor,  by  publicly  attacking  the  chastity  of 
his  wife  and  denying  the  paternity  of  ail  but  one  of  his  children. 

It  is  not  pretended  that  there  was  the  slightest  foundation  for  this  monstrous 
slander,  and  naturally  enough  a  separation  ensued,  when  the  property  was 
divided  by  agreement,  the  wife  and  children  getting  the  home  farm  worth 
about  $8,000.  Previous  to  this  strange  infatuatiQn  with  the  Hyatt  woman,  the 
donor  had  the  respect  and  esteem  ot  his  neighbors,  and  previous  to  that  time 
the  evidence  fails  to  show  that  he  was  not  attached  to  his  family.  Shortly 
after  the  separation,  and  the  division  of  the  property,  we  find  him  and  Nancy 
Hyatt  in  Hancock  county,  Indiana,  where,  after  a  residence  of  only  four 
months,  by  a  fraud  on  the  jurisdiction  of  the  court,  he  succeeded  in  having  a 
decree  of  divorce  entered  in  his  favor,  and  straightway  he  and  the  Hyatt 
woman  went  through  the  formality  of  a  marriage.  Immediately  after  this,  he 
and  his  pretended  wife  removed  to  Sumner  county,  Tennessee,  and  settled  upon 
a  farm,  where  they  separated  after  having  lived  together  two  years. 

The  money  on  deposit,  it  is  claimed,  was  given  to  the  defendant,  Basket,  a 
nephew,  when  no  one  was  present  but  the  alleged  donor  and  donee,  and  the 
remainder  of  the  donor's  estate  all  went  to  other  collateral  relations.  In  such 
a  contest,  it  must  not  be  thought  strange  if  the  donee  is  held  to  the  strictest 
proof  of  his  title.  The  outraged  wife  and  children  who  had  a  natural  claim 
upon  the  donor's  bounty,  will  not  appeal  to  a  court  of  equity  in  vain,  unless 
their  adversary  has  established  his  right  to  the  money  in  dispute,  by  the 
most  convincing  testimony.  The  allegation  of  mental  unsoundness  is  not  sus- 
tained by  the  evidence  —  it  would  be  well  for  the  memory  of  the  donor  if  it 
were. 

These  views  render  it  unnecessary  to  consider  other  questions  which  were 
argued  with  ability  by  counsel  on  both  sides.  Decree  that  the  certificate  of 
deposit  be  delivered  to  the  complainant,  and  that  the  money  evidenced  by  it 
be  paid  to  him. 

LEE  v.  LUTHER. 
(Circuit  court  for  Rhode  Island:  3  Woodbury  &  Minot,  519-529.     1847.) 

Statement  of  Facts. — Joseph  Lee  bought  a  share  in  a  vessel,  the  Philip 
Tabb,  which  was  held  in  trust  for  him  by  John  Luther,  to  whom  he  made  a 
verbal  promise  that  he  (Luther)  should  have  the  share  upon  the  death  of  Lee. 
In  March,  1845,  Lee  ordered  the  share  to  be  transferred  to  Henry  Lee,  who 
after  the  death  of  Joseph  directed  it  to  be  paid  to  the  administrator,  and  he 
assigned  it  to  the  plaintiff.  This  bill  was  filed  to  enforce  a  conveyance  of  the 
share  to  the  plaintiff,  and  was  resisted  by  defendant,  who  claimed  under  the 
parol  gift  by  Joseph  Lee  to  John  Luther.  Further  facts  appear  in  the  opinion 
of  the  court 
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Opinion  by  Woodbury,  J. 

The  original  transaction  as  to  this  share  of  one-sixteenth  of  the  whole  ship 
Philip  Tabb,  the  title  to  which  is  now  in  controversy,  was  very  loose.  If 
Joseph  Lee  in  1832,  when  purchasing  this  share,  intended  then  to  make  an 
absolute  gift  of  it  to  John  Luther,  to  take  effect  at  the  death  of  Joseph,  it 
would  havq  been  very  easy  to  have  said  so  in  some  writing  directly  from  him 
to  Luther.  It  might  have  been  done,  also,  by  the  bill  of  sale  of  the  share 
which  was  taken  in  the  name  of  John  Luther.  If  Joseph  had  caused  it  to  be 
stated  as  a  gift  on  the  face  of  the  bill  and  delivered  it,  and  if  the  other  evi- 
dence was  that  the  parties  intended  by  this  a  gift,  it  would  be  tantamount  to 
a  bill  of  sale,  first  to  Joseph  and  then  by  him  to  John  Luther.  '  But  neither 
of  these  was  done. 

§  8.  Parol  evidence  to  show  a  declaration  of  a  gift  of  trust  property  is  in- 
admissible to  contradict  a  written  declaration  of  trust 

On  the  contrary,  it  is  admitted  in  the  answer,  that  bf  inserting  John 
Luther's  name  as  vendee  in  the  bill,  Joseph  did  not  intend  to  make  a  gift  in 
fee  in  present^  or  one  absolutely,  but  both  parties  say  it  was  at  first  to  be  held 
in  trust  by  Luther  for  Joseph.  Proceeding,  then,  as  we  must,  to  consider  it  a 
trust,  if  this  writing  had  been  produced  (and  it  is  said  in  argument  to  be  in 
John  Luther's  possession),  and  had  it  contained  an  expression  that  the  share 
was  to  be  held  in  trust,  it  is  very  doubtful  whether  the  parol  evidence  offered 
here,  to  show  it  was  to  be  a  gift  on  Joseph's  death,  is  competent.  Such  evi- 
dence would  directly  contradict  the  writing  as  to  a  trust,  if  it  showed  a  parol 
agreement  to  have  the  share  go  as  a  gift  to  Luther  on  the  death  of  Joseph. 
If  made  at  the  same  time  with  the  bill  of  sale,  it  is  in  that  view  hardly  ad- 
missible. But  if  made  afterwards,  and  was  then  a  subsequent  parol  gift  of 
this  share  in  the  vessel,  absolute  or  unconditional,  it  ought  to  be  proved  with 
more  distinctness  as  to  time  and  circumstances. 

§  9.  Evidence  of  a  subsequent  parol  gift  rebutted  by  proof  that  the  alleged 
donor  continued  to  take  the  profits. 

There  is  some  evidence  from  which  such  a  gift  might  be  inferred,  though  it 
is  not  very  strong,  and  it  is  rebutted  in  some  degree,  that  such  a  gift  had  ever 
been  really  made,  or  anything  more  than  contemplated  in  future;  for  Joseph 
continued  to  take  the  earnings  of  the  share,  and  actually  disposed  of  it  or 
ordered  it  to  be  transferred  to  a  different  person  before  his  death.  The  real 
truth  of  the  transaction,  then,  probably  was,  that  when  Joseph  bought  this 
share,  by  taking  the  conveyance  in  John  Luther's  name,  and  by  subsequently 
saying  he  intended  to  give  it  to  him,  his  design  was  to  make  such  a  gift  there- 
after, but  not  then,  and  by  continuing  to  take  the  income  from  it  he  meant 
not  to  perfect  the  gift  till  he  might  be  pleased  to  do  it  soon  before  his  death. 

Both  parties,  also,  considered  it  not  as  a  gift  then,  but  a  trust,  on  some 
terms  not  very  clear.  It  is  so  admitted  in  the  answer,  and  in  the  deed  by  John 
to  the  respondent  it  is  so  described  expressly.  But  for  this,  as  before  re- 
marked, the  title  standing  in  Luther's  name  might  be  considered  sufficient  evi- 
dence of  a  gift  then  intended  inter  vivos,  and  the  delivery  of  the  vessel  or 
share  into  his  charge  might  be  deemed  a  delivery  of  possession  under  the 
gift,  if  no  other  purpose  had  been  expressed  and  acted  on.  But  now  it  must 
be  regarded  as  only  evidence  of  a  resulting  trust  in  favor  of  Joseph,  who  paid 
the  consideration,  and  not  regarded  as  proof  it  was  a  present  gift,  or  even  to 
become  one  before  his  death,  unless  he  did  not  conclude  to  transfer  the  trust 
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or  share  to  some  other  person,  but  let  the  property  when  he  did  become  the 
trustee.    All  the  acts  of  the  parties  look  to  such  an  understanding. 

§  1  0.  To  make  an  absolute  gift  inter  vivos,  the  owner  must  part  with  his 
dominion  over  the  property. 

In  this  view  it  was  valid  as  a  trust  in  form  at  the  time.  But  it  was  not 
valid  as  an  absolute  gift  at  the  time,  because  the  possession  was  not  given  to 
John  Luther  of  this  share  as  an  absolute  donee.  He  was  ,not  allowed  to  use 
it  so  or  so  to  deal  with  its  income.  The  delivery  or  possession  was  diverso 
intuitu,  and  we  think  not  as  an  absolute  gift.  To  make  such  a  gift  good,  the 
donor  must  at  least  part  with  dominion  over  it.  1  Nott  &  McCord,  237.  That 
was  not  done  here.  Whether  the  subsequent  agreement  or  promise  by  Joseph 
to  leave  it  after  his  death  to  Luther  could  be  a  good  gift  inter  vivos  is  very 
questionable,  for  the  want  of  a  delivery  to  carry  into  effect  such  a  promise. 
3  Story,  755;  2  John.,  52;  7  John.,  26;  10  John.,  293;  4  Dane's  Ab.,  122;  6 
K  Hamp.  E.,  398. 

Much  more  is  it  questionable,  when  the  promise,  if  existing  and  clear,  was 
afterwards  attempted  to  be  rescinded  by  transferring  the  share  to  Henry  Lee, 
and  was  never  carried  into  effect  by  any  new  act  or  writing  or  will.  It  would, 
then,  as  a  promise  only,  be  revocable,  and  be  incomplete  till  something  more 
was  done  perfecting  it.    7  John.,  26. 

§  11.  ^1  donatio  causa  mortis  requires  delivery;  also  sickness  when  the  gift  is 
made. 

In  this  view,  too,  the  matter  is  not  helped  by  calling  it  a  donatio  causa 
mortis,  for  that,  likewise,  requires  a  delivery.  4  Dane's  Ab.,  123 ;  18  John., 
145.  It  requires,  also,  sickness  when  the  gift  is  made,  which  did  not  exist 
here,  in  1832,  when  the  bill  of  sale  was  taken  in  the  name  of  John  Luther. 
1  Bligh  (K  S.),  530;  2  Ves.  Jun.,  121;  3  P.  Wins.,  357;  4  Bro.  C.  0.,  290.  Nor 
did  the  bill  of  sale  to  John  amount  to  a  will  or  legacy,  though  it  might  have 
been  sufficient  in  most  cases  to  pass  such  a  title  or  share  in  a  vessel  as  a  gift 
inter  vivos  (4  Dane's  Abridgement,  "Gift,"  122,  123),  if  the  parties  here  had 
not  both  conceded  it  was  meant,  when  done,  to  create  a  trust,  and  not  to  be 
evidence  of  an  outright  gift,  and  had  not  allowed  some  control  to  remain  in 
Joseph,  as  cestui  que  trust,  and  entitled  to  and  receiving  the  profits. 

§  12.  A  parol  promise  to  a  trustee  that  at  the  death  of  the  promisor  (cestui 
que  trust)  he,  the  trustee,  should  have  the  property,  is  not  an  absolute  gifty  but  is 
revocable  at  pleasure. 

But  beside  these  difficulties  in  considering  the  original  transaction  anything 
except  a  trust,  and  if  a  trust  at  that  time,  still  one,  and  still  liable  to  be 
enforced  in  favor  of  the  administrators  of  the  cestui  que  trust,  or  their  assignee, 
and  beside,  the  difficulty  in  supposing  the  trust,  then  or  since,  by  any  act  of 
Joseph,  converted  into  a  gift  to  John  Luther,  the  evidence  for  the  complain- 
ant and  the  conduct  of  Joseph  prove  rather  the  reverse.  The  case  was  con- 
sidered a  mere  promise  or  mere  intent  to  extinguish  the  trust  at  his  death  and 
turn  it  into  a  gift,  if  his  regard  to  John  Luther  should  continue  to  be  such  as 
to  preyent  him  from  changing  that  intent.     But  he  did  change  it  clearly. 

Finding  that  Luther  had  afterwards  failed  in  business  in  1840  and  assigned 
the  trust  and  trust  property  to  the  respondent,  and  had  conducted,  so  as,  on  the 
proof,  not  to  meet  with  his  entire  approbation,  and  is  stated  to  have  taken  the 
benefit  of  the  bankrupt  law,  while  indebted  largely  to  Joseph,  and  paying 
nothing,  and  Joseph  having  other  persons  relations,  and  near  him,  when  be- 
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coming  indisposed,  be  seems  to  have  determined  at  last  to  give  his  property 
elsewhere.  He  resolved,  not  only  to  refrain  from  giving  to  Luther  much  of 
his  estate,  as  once  contemplated,  but  to  withdraw  this  share  from  him  and 
transfer  it  to  another  person.  Under  all  these  changed  circumstances  such  a 
course  was  natural.  The  writing  in  the  case  in  March,  1845,  to  Henry  Lee, 
which  is  evidence  of  this,  was  an  order  to  convey  the  vessel  to  him  and  not 
Luther.  * 

The  words  used  apply,  also,  to  the  vessel  itself  rather  than  the  mere  income 
of  any  voyage.  No  income  appears  to  have  been  then  due  for  it  to  cover. 
The  vessel  was  abroad,  and  he  therefore  directs  to  be  transferred  to  Henry 
Lee  his  share  in  the  Philip  Tabb,  and  does  not  convey  to  him  or  order  to  be 
transferred  to  him  his  interest  in  the  income  of  any  particular  voyage.  To 
give  it  effect,  also,  as  a  transfer  and  not  a  mere  gift,  he  admits  value  received, 
though  Henry  Lee,  by  his  testimony,  considered  it  rather  an  order  for  a  con- 
veyance to  him  with*  a  view  to  restore  the  title  for  the  benefit  of  the  heirs, 
rather  than  a  gift  to  Henry  Lee. 

It  may  be  remarked  as  to  this  writing,  as  well  as  the  bill  of  sale  to  John 
Luther,  and  the  parol  promise  to  make  a  gift  of  the  share  to  him,  if  properly 
proved; — neither,  perhaps,  could  be  enforced  as  executory  promises  to  make 
gifts  or  legacies  at  some  future  time.  No  legal  right  or  title  is  probably 
created  by  a  mere  promise  to  make  a  gift.  7  John.,  26;  4  Dane's  Ab.,  127. 
Such  a  promise  is  not  actionable.  6  N.  H.,  390 ;  2  Barn.  &  Aid.,  551 ;  10  John., 
293 ;  2  John.,  52.  Even  a  note  promising  to  give  money,  though  delivered, 
but  not  actually  paying  over,  on  delivering,  the  money  itself,  has  been  held  not 
to  be  a  good  gift,  fcor  the  note  recoverable  by  the  promisee.  Copp  v.  Sawyer, 
6  N.  H.,  388;  Holliday  v.  Atkinson,  5  Barn.  &  Cres.,  501;  Fink  v.  Cox,  18 
John.,  145. 

The  following  case  may  seem  to  conflict  with  the  above,  holding  a  promis- 
sory note,  to  be  delivered  after  the  promisor's  death,  good,  if  duly  delivered. 
Bowers  v.  Hurd,  10  Mass.,  427;  2  Dane's  Ab.,  257.  But  I  do  not  decide  on 
these  cases  of  promissory  notes.  Naked  promises  to  make  legacies  are  clearly 
voidable  as  such,  and  this  was  the  case  of  any  promise  to  make  a  gift  to  John 
Luther.  In  respect  to  the  written  order  to  Henry  Lee,  he  did  not  try  to  en- 
force it  as  a  promise  of  any  legacy  or  gift,  but  merely  as  a  written  declaration 
of  a  new  trust  in  relation  to  this  share.  He  could  have  received  the  transfer 
of  the  share  under  it,  and  it  would  have  been  a  valid  conveyance.  But  this 
being  refused  by  the  respondent,  Henry  Lee  assigned  it  to  the  administrator 
of  Joseph  for  his  heirs,  and  he  to  the  plaintiff.  This  passed  his  interest,  and 
entitled  the  plaintiff  to  have  the  share. 

It  showed,  at  least,  a  declaration  by  Joseph  of  the  trust  as  to  the  share  in 
favor  of  another  person  than  John  Luther,  and  in  writing.  It  showed  a  de- 
sign before  his  death  that  the  share  was  not  to  be  Luther's  after  the  date  of 
this  writing,  and  after  the  death  of  Joseph,  whatever  may  have  been  his  pre- 
vious views.  Joseph,  doubtless,  had  as  much  right  to  make  a  new  declaration 
of  a  trust  as  one  has  to  make  a  new  devise  or  will  before  his  decease.  Luther 
had  paid  nothing  for  the  share,  bought  nothing,  had  been  given  nothing  out- 
right, not  even  the  income.  All  agree  it  was  meant  at  first  to  be  only  a  trust, 
and,  if  a  gift,  till  his  death  it  stood  revocable.  All  resulting  trusts,  as  this  was 
in  law,  may  also  at  any  time  be  conveyed  to  any  other  person  than  the  gran- 
tee, if  cestui  que  trust  pleases.    Williams  on  Ex'rs,  505. 

Indeed,  the  conveyance  to  the  respondent  by  Luther  contains  some  matter 
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indicating  that  no  interest  then  existed  in  John,  or  he  must  have  had  a  design 
to  defraud  creditors  by  means  of  it.  If  John  then  possessed  any  interest  in 
presenti,  that  could  be  sold  and  it  should  have  passed  to  his  creditors.  So  as 
to  his  bankruptcy,  and  not  accounting  for  this  property ;  if  he  had  any  inter- 
est in  it  left  then,  it  should  have  been  assigned  to  his  creditors.  The  proof  on 
these  last  matters  comes  out  or  rests  more  in  concessions  in  the  arguments  than 
in  other  evidence,  though  the  acts  of  John  in  these  respects  earsonly  be  justi- 
fied on  this  hypothesis,  and  thus  help  to  sustain  it:  that  he  himself  then  sup- 
posed he  had  no  present  interest  in  the  share  beyond  that  of  a  naked  trustee. 

It  is  objected  further,  that  this  order  of  transfer  to  Henry  Lee  was  not  di- 
rected to  John  Luther  or  Henry  Luther  in  whose  name  the  title  stood,  nor  in 
correct  form  to  the  agent  of  the  ship.  But  this  is  of  little  consequence,  as  it 
is  proved  what  it  is  meant  for;  and  enough  is  contained  in  it  to  show  a  design 
that  the  trust  should  operate  in  favor  of  Henry  Lee,  and  the  share  transferred 
to  him,  rather  than  remain  longer  nominally,  in  the  namfe  of  John  Lutber,  or 
in  the  hands  of  others,  whoever  they  might  be.  It  was  the  share  in  the  vessel 
they  were  looking  to,  rather  than  the  name  of  him  who  might  have  the  tech- 
nical trust  over  it  at  that  moment.  The  respondent  admits  in  argument,  and 
admitted  in  his  bond  to  John  Luther,  that  he  was  to  convey  to  Joseph  the 
share  whenever  desired.  Now  is  not  this  writing  to  Henry  Lee  such  a  desire 
or  wish  expressed  by  Joseph!  Is  it  not  a  conveyance  or  transfer  requested  to 
be  made  to  his  agent  or  assignee,  and  thus  in  law  and  equity  the  same  as  if  to 
himself?  The  only  objection  in  that  view  would  be  its  address  to  the  sup- 
posed managers  of  the  ship,  rather  than  to  John  or  Henry  Luther.  But  no  one 
can  doubt  it  was  intended  as  a  request  to  have  this  share  conveyed  to  Henry 
Lee  at  his  request,  whoever  might  possess  the  technical  authority  to  do  it,  and 
this  is  very  clear  on  the  explanatory  evidence  which  is  consistent  with  the 
writing,  and  therefore  competent.  Heckscher  v.  Binney,  3  Woodb.  &  M., 
333. 

Under  all  the  facts  and  circumstances,  then,  it  is  impossible,  on  what  is  be- 
fore us,  without  further  matter  in  evidence,  to  hold  that  the  transaction  with 
John  Luther  can  be  treated  as  an  absolute  gift,  in  present^  or  one  to  be  com- 
pleted by  a  certain  event,  and  not  open  in  the  meantime  to  change  or  revoca- 
tion by  the  donor,  and  not  in  the  meantime  being  under  his  dominion  and 
control.  And  if  being  under  his  control  till  death,  no  doubt  exists  that  he 
ordered  it  to  be  transferred  to  another  person  than  John  Luther,  and  hence 
that  John  Luther  is  not  entitled  to  it.  The  executor  represented  here  both 
that  other  person  and  the  heirs.  He  assigned  the  share  to  the  plaintiff,  and 
the  latter  is  therefore  entitled  to  the  share  and  its  income  not  before  accounted 
for. 

The  decree  must  be  to  account  for  the  income  of  the  share  since  in  posses- 
sion of  the  respondent,  and  to  convey  the  share  itself  to  the  complainant,  if  the 
vessel  remains  unsold  and  not  lost;  but  in  either  of  these  events,  to  pay  over 
his  share  in  her  value  when  sold,  or  in  the  insurance  if  lost,  and  interest  since. 

§  18.  Causa  mortis. —  It  is  essential  to  the  validity  of  a  gift  causa  mortis  that  there  be  a  de- 
livery of  the  property  by  the  donor  in  expectation  of  death  from  illness  existing  at  the  time, 
the  donation  depending  upon  death  from  such  illness.    Grattan  v.  Appleton,  3  Story,  755. 

§  14.  To  married  women. —  Gifts  made  after  marriage  to  the  wife,  by  third  persons,  may  be 
either  expressly  for  her  sole  and  separate  use,  independent  of  her  husband,  or  by  implication 
from  the  nature  of  the  gift  itself;  and  when  so  given,  if  the  husband  consents  to  her  receiving* 
them,  both  he  and  his  creditors  are  bound  by  the  trust.  In  re  Grant,  5  Law  Rep.,  11 :  S.  C, 
2  Story,  812. 
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§  15.  Conditions.— A  donor  may  annex  such  conditions  to  his  bounty  as  he  sees  fit,  and  the 
donee  cannot  accept thegift  and  repudiate  the  conditions.  The  Lucy  Anne,  23  Law  Rep.,  545; 
S.C.,  3  Ware,  256. 

§  16.  A  condition  subsequent,  if  void,  does  not  vitiate  the  gift.  Jones  v.  Habersham,  3 
Woods,  472. 

§  17.  A  feme  covert,  having  a  separate  estate,  may  dispose  of  it  as  she  pleases,  even  by  gift 
to  her  husband,  if  done  freely  and  voluntarily.  Thus,  where  a  married  woman  was  entitled 
to  a  sum  of  money,  under  a  settlement  to  her  sole  and  separate  use,  and,  after  her  death  with- 
out issue,  to  her  next  of  kin,  by  an  instrument  acknowledged  before  a  justice  of  the  peace  to 
have  been  freely  and  voluntarily  executed,  directed  the  amount  to  be  paid  to  her  husband, 
held,  that  this  vested  him  with  a  right  to  sue  for  and  collect  the  same.  Dallam  v.  Wampole, 
Pet.  C.  C,  116. 

§  18.  Rights  of  donee.—  A  gift  inter  vivos,  by  one  competent  to  give,  of  property  which  he 
has  a  right  to  give,  to  one  competent  to  receive  it,  completed  by  transfer  of  possession,  draws  to 
it,  in  the  absence  of  fraud  upon  creditors,  the  consequences  of  an  executed  contract  Where 
property,  the  subject  of  such  a  gift,  comes  under  the  meaning  of  the  "  Abandoned  or  Captured 
Property  Act,"  the  donee  may  maintain  his  suit  for  the  proceeds  of  it.  Gallaudet  v.  United 
States,*  9  a.  a.,  210. 

§  19.  A  person  who  enters  into  possession  of  property  of  his  father-in-law,  under  an  under- 
standing that  it  should  be  presented  to  him  as  a  gift,  and  makes  valuable  improvements,  is  en- 
titled to  an  equitable  lien  on  the  property  for  the  money  so  expended,  even  as  against  creditors, 
although  the  agreement  under  which  he  entered  is  not  sufficiently  definite  to  support  a  peti- 
tion for  specific  performance.  Nor  will  the  fact  that  the  property  has  since  deteriorated  in 
value,  so  that  its  entire  value  is  not  greater  than  the  amount  so  expended  for  improvements, 
affect  his  right  to  a  lien,  if  the  expenditures  were  made  judiciously.  King  v.  Thompson,  9 
Pet.,  204. 

§  20.  The  property  having  been  sold  under  order  of  court  to  meet  this  lien,  and  the  sum  so  ■ 
realized  being  insufficient  to  entirely  pay  the  same,  it  was  held  that  the  donee  had  no  claim 
in  personam  against  the  general  estate  of  the  donor  for  the  unpaid  balance.    Ibid. 

§  21.  Parol. — Under  the  act  pf  assembly  of  Virginia  of  1758,  no  gift  of  a  slave  was  valid  un- 
less made  in  writing  and  reduced  to  record ;  but  parol  evidence  of  the  existence  of  a  deed  which 
was  lost,  going  to  show  the  nature  of  the  possession  which  accompanied  the  deed,  was  held  ad- 
missible.   Spiers  v.  Willison,  4  Cr.,  898. 

§  22.  Under  the  act  of  assembly  of  Virginia  of  1758,  no  gift  of  a  slave  was  valid  unless  made 
in  writing,  subsequently  reduced  to  record,  even  though  possession  accompanied  the  gift. 
Ramsay  v.  Lee,  4  Cr.,  401. 

$  23.  A  parol  gift  of  land  accompanied  by  possession,  on  the  faith  of  which  the  donee  is  in- 
duced to  make  improvements,  will  be  protected  in  equity  equally  with  a  parol  contract  to  sell 
accompanied  by  possession.    Neale  t>.  Neale,  9  Wall.,  1. 

§  24.  Fraudulent  as  to  creditors  and  others. — The  donee  of  a  gift  which  is  void  as  against 
creditors  does  not  thereby  become  trustee  for  the  creditors  in  the  full  sense  of  the  word,  though 
he  also  be  the  administrator  of  the  donor.  He  has  title  against  all  the  world  except  as  against 
creditors,  and  he  is  responsible  for  increase,  proceeds  and  profits  only  from  the  date  of  demand 
by  creditors,  and  not  from  the  date  of  his  possession.    Backhouse  v.  Jett,  1  Marsh.,  500. 

g  25.  In  equity  a  husband  may  make  gifts  to  his  wife  of  personal  ornaments  or  jewelry,  for 
her  sole  and  separate  use,  which  will  be  good  against  his  representatives  in  case  of  his  death, 
but  not  good  against  his  own  power  to  reclaim  them  during  his  life,  nor  against  the  rights  of 
his  creditors.    In  re  Grant,  5  Law  Rep.,  11 ;  S.  C,  2  Story,  312. 

g  26.  Gifts  by  a  father  to  his  children,  if  appropriate  and  suitable  to  their  condition  in  life, 
can  be  retained  as  against  creditors,  the  father  being  solvent  at  the  time.  But  if  the  father 
was  insolvent,  and  the  gifts  large,  they  inure  to  the  benefit  of  the  creditors.  And  where  the 
gift  to  children  is  partly  paid  for  by  the  father  and  partly  by  another,  the  creditors  can  only 
reach  the  amount  paid  by  the  father,    Ibid. 

g  27.  A  court  of  equity  will  not,  at  the  suit  of  a  devisee,  set  aside  a  deed  made  by  the  testator, 
without  consideration,  to  a  woman  whom  he  had  urged  to  become  his  wife,  in  absence  of  any 
evidence  of  fraudulent  device  on  her  part  or  of  any  promise  of  marriage  as  a  consideration  for 
the  conveyance.    Viers  v.  Montgomery,  4  Cr.,  177. 

§  28.  A  parol  gift  of  articles  of  furniture  and  luxury  in  his  house  by  an  insolvent  husband 
to  his  wife,  both  remaining  in  the  house,  using  the  furniture,  and  living  together,  will  not  vest 
in  the  wife  such  a  property  interest  adverse  to  her  husband's  creditors  as  to  comi>el  a  proceed- 
ing at  law  or  in  equity  to  divest  her  interest  before  her  husband's  assignee  in  bankruptcy  can 
take  possession  of  the  property.    In  re  Pierce,  7  Biss.,  426. 

§  29-  Whether  a  voluntary  gift,  by  way  of  settlement,  to  his  wife,  by  a  man  who  is  doing  a 
losing  business  and  suffering  great  losses  and  in  danger  of  insolvency,  is  fraudulent  as  to  cred- 
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iters,  is  a  question  of  fact  to  a  great  extent  to  be  determined  by  the  circumstances  of  each 
particular  case.    Sedgwick  v.  Place,  12  Blatch.,  168. 

§  80.  A  gift  by  a  son  to  his  father  of  money  to  enable  him  to  make  repairs  on  his  dwelling- 
house  is  ,not  a  valid  consideration  to  support  a  note  subsequently  given  for  the  amount  as 
against  other  creditors.    In  re  Cornwall,*  6  N.  B.  R.,  805. 

§  81.  A  gift  of  property  worth  $2,500  to  his  son-in-law  by  a  donor  possessed  of  assets  fairly 
estimated  at  $60,000,  and  whose  debts  only  amount  to  thirteen  or  fourteen  thousand  dollars, 
and  his  indorsements  to  twenty  thousand  more,  but  who  subsequently  became  insolvent,  cannot 
be  impeached  by  creditors  as  fraudulent  because  of  the  insolvency  of  the  donor.  King  v. 
Thompson,  9  Pet.,  204. 

§  82.  In  Arkansas,  the  common  law  rule  that  a  husband  cannot  legally  make  a  gift  to  his 
wife  during  marriage  has  not  been  changed.  The  statute  which  enables  a  married  woman  in 
that  state  to  take  and  hold  property  in  her  own  right  expressly  provides  that  no  conveyance 
from  man  to  wife,  directly  or  indirectly,  shall  entitle  her  to  the  privileges  of  the  act.  The 
husband  who  has  given  his  wife  bonds  still  retains  the  legal  title,  and  may  bring  an  action  for 
conversion  without  joining  her  as  a  party.    Kitchen  v.  Bedford,  18  Wall.,  418. 

§  88.  Release  of  debt. —  A  gift  of  what  is  due  on  a  contract  cannot  be  made  to  the  person 
who  owes  it  otherwise  than  by  a  release  under  seal.    Wood  v.  United  States,*  Dev.,  57. 
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GOOD  WILL. 

Summaey—  Good  wQXy  what  constitutes,  §  1,  2. 

§  1.  A  mere  voluntary  custom  of  booksellers  and  publishers  not  to  engage  in  the  production 
of  rival  editions  of  non-copyrighted  books  is  not  a  "  good  will "  which  the  law  recognizes  as 
property,  and  a  so-called  good  will  resting  on  such  a  custom  cannot  form  partnership  assets,  es- 
pecially in  the  absence  of  corporeal  property  to  which  it  could  attach.  Sheldon  v.  Houghton, 
§88,4. 

§  2.  "  Good  will "  adheres  to  and  grows  out  of  corporeal  property,  but  no  "  good  will n  will 
carry  corporeal  property  with  it  as  an  incident.    Ibid. 

SHELDON  v.  HOUGHTON. 
(Circuit  Court  for  New  York :  5  Blatchford,  285-298.    1865.) 

Opinion  by  Shipman,  J. 

Statement  of  Facts. —  This  is  a  case  of  novel  impression.  I  am  of  the 
opinion  that  it  cannot  be  sustained,  either  from  principle,  or  by  the  applica- 
tion of  any  of  the  authorities  submitted  on  the  argument,  or  of  any  which  I 
have  been  able  to  discover,  after  a  somewhat  diligent  search.  A  full  discus- 
sion of  the  vital  points  in  the  case  will  not  now  be  attempted ;  and  I  shall, 
therefore,  confine  myself  to  a  brief  notice  of  such  features  of  it  as  will  dis- 
close the  grounds  on  which  this  motion  is  denied. 

The  first  material  allegation  of  the  bill  is,  "  that,  by  the  custom  of  the  trade 
of  booksellers  and  publishers  in  the  United  States,  when  any  person  or  firm 
engaged  in  that  business  has  undertaken  the  printing,  publication  and  sale  of 
a  book  not  the  subject  of  statute  copyright,  and  has  actually  printed,  pub- 
lished, and  offered  an  edition  of  such  book  to  the  public  for  sale,  other  per- 
sons and  firms  in  the  same  trade,  having  respect  to  the  trade  priority  so 
acquired  in  the  publication  and  sale  of  such  book,  or  the  particular  edition 
thereof,  refrain  from  entering  into  competition  with  such  publisher  by  pab- 
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lishing  such  book  in  a  rival  edition,  and  that  thereby,  and  by  reason  and  opera- 
tion of  the  custom  aforesaid,  the  publication  of  such  book  becomes  a  good  will 
in  the  hands  of  the  person  or  firm  so  first  publishing  the  same,  where  such 
book  is  one  for  which  there  is  an  extensive  popular  demand,  and  especially  in 
the  case  of  foreign  authors  of  established  reputation,  whose  works  are  not 
the  subject  of  statute  copyright  in  this  country,  and  that  such  good  will  is 
often  very  valuable,  and  is  often  made  the  subject  of  contracts,  sales  and  trans- 
fers among  booksellers  and  publishers." 

It  is  also  averred  in  the  bill  "  that  such  custom  is  a  reasonable  one,  and  tends 
to  prevent  injurious  competition  in  business,  and  to  the  investment  of  capital 
in  publishing  enterprises  that  are  of  advantage  to  the  reading  public."  The 
bill  then  sets  forth  "  that,  prior  to  the  year  of  1861,  one  O.  W.  Wight  pro- 
jected the  publication  of  a  uniform  edition  of  the  works  of  Charles  Dickens, 
a  distinguished  author  of  Great  Britain,  whose  works  are  not  the  subject  of 
statute  copyright  in  the  United  States,  and  who  is  an  author  of  great  reputa- 
tion in  the  United  States  as  well  as  Great  Britain,  but  whose  collected  works 
had  not  at  that  time  been  printed,  published  and  sold  in  the  United  States  in 
a  uniform  edition,  and  in  the  style  projected  by  said  Wight;  that  the  said 
Wight  contracted  with  W.  A.  Townsend  &  Co.  for  the  publication  of  the 
edition  aforesaid  of  the  works  of  the  said  Dickens,  and  with  Henry  O.  Hough- 
ton, the  defendant  herein,  for  the  manufacture  of  stereotype  plates  from  which 
to  print  the  same ;  that  one  James  G.  Gregory  succeeded  to  the  business  of 
W.  A.  Townsend  &  Co.,  and  that,  subsequently,  and  some  time  prior  to  the 
27th  of  December,  1861,  the  said  Wight  sold  and  transferred  to  the  said  de- 
fendant, Houghton,  the  good  will  and  right  of  publication,  under  the  custom 
of  the  trade,  of  the  edition  aforesaid." 

The  bill  then  sets  forth  and  counts  upon  the  following  contract,  executed 
between  the  plaintiff  and  the  defendant  on  the  27th  of  December,  1861: 
"  Memorandum  of  an  agreement  made  this  27th  day  of  December,  A.  D.  1861, 
in  the  city  of  New  York,  by  and  between  Henry  O.  Houghton,  of  the  city  of 
Cambridge,  and  state  of  Massachusetts,  of  the  first  part,  and  Sheldon  &  Co., 
publishers  (comprising  the  following  persons,  viz. :  Smith  Sheldon,  Hezekiah 
Shatter,  Melancthon  M.  Hurd  and  Isaac  £.  Sheldon),  of  the  city  and  state  of 
New  York,  of  the  second  part,  witnesseth:  Whereas,  the  party  of  the  first 
part  is  the  proprietor  of  the  c  Household  Edition '  of  the  works  of  Charles  Dick- 
ens, heretofore  published  by  W.  A.  Townsend  &  Co.  and  James  G.  Gregory ;  and 
whereas,  the  party  of  the  second  part  is  desirous  of  becoming  the  publishers  of 
the  same,  the  following  points  are  agreed  to  by  and  between  the  contracting 
parties:  1.  The  profits  of  each  volume  shall  be  equally  divided  between  the 
two  parties  to  this  contract,  said  profit  consisting  of  the  difference  between 
the  actual  cost  of  manufacturing  each  volume  and  the  wholesale  price  of  the 
same,  said  price  to  be  fixed  permanently,  so  far  as  this  contract  is  concerned, 
at  fifty  cents,  and  the  party  of  the  second  part  agrees  to  sell  the  books  at  that 
price,  except  in  small  lots  and  on  trade  account.  The  cost  of  manufacturing 
shall  be  made  up  by  said  party  of  the  first  part,  by  charging  the  papeV  used 
at  cost,  the  printing  at  his  usual  rates  for  works  of  a  similar  class,  and  accord- 
ing to  numbers  ordered,  and  the  regular  price  for  folding,  collating,  waste 
leaves  and  tissue  paper,  adding  thereto  the  cost  of  plate  paper,  printing  plates, 
cases,  and  any  other  expense  that  would  legitimately  belong  to  the  manufacture 
of  the  book.  2.  The  expense  of  circulars  and  advertising  of  the  series  to  be 
divided  equally  between  each  party,  an  accurate  account  to  be  kept  of  the 
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same,  and  rendered  on  the  first  days  of  July  and  January  in  each  year,  the 
balance  due  from  either  party  to  be  paid  to  the  other  in  cash.  The  extent  of 
advertising,  and  the  amount  to  be  expended  for  circulars  and  advertising,  to 
be  regulated  by  mutual  agreement.  3.  The  party  of  the  first  part  agrees  to 
abate  the  copyright  and  use  of  plates  on  all  copies  of  each  new  volume  given 
for  editorial  purposes,  to  the  number  of  two  hundred  and  fifty  copies,  said 
abatement  to  be  made  on  settlement  of  advertising  accounts,  on  the  first  days 
of  July  and  January  of  each  year,  an  accurate  account  to  be  kept  of  the  copies 
presented,  and  to  whom  given,  by  the  party  of  the  second  part.  4.  The  party 
of  the  second  part  to  take,  of  each  new  volume,  as  issued,  two  thousand  copies, 
and  of  subsequent  editions  either  five  hundred  or  two  hundred  and  fifty 
copies,  as  may  seem  best  to  all  concerned.  5.  Payments  to  be  made  by  the 
party  of  the  second  part  to  the  party  of  the  first  part  by  note,  at  six  months 
'  from  average  time  of  the  delivery  of  the  books.  6.  The  books  to  be  made  in 
the  same  style  and  uniform  with,  and  not  inferior  in  quality  to,  the  previous 
volumes  of  the  same  series,  as  formerly  published  by  W.  A.  Townsend  &  Co. 
and  J.  G.  Gregory.  7.  All  copies  of  the  books  delivered  in  sheets,  or  folded 
and  collated,  to  the  party  of  the  second  part,  to  be  subject  to  the  proper  de- 
ductions for  binding.  8.  The  party  of  the  first  part,  in  consideration  of  the 
above,  agrees  to  give  to  the  party  of  the  second  part  the  exclusive  right  to 
publish  the  same.  It  is  understood  and  agreed  that  this  contract  shall  be  in 
full  force  and  binding  for  the  term  of  three  jrears  from  this  date,  and  there- 
after, until  one  party  shall  have  given  to  the  other  one  year's  notice  in  writ- 
ing, signifying  their  wish  to  annul  this  contract,  and  in  case  no  satisfactory 
arrangement  can  be  made  for  the  settlement  of  each  party's  interest  in  the 
same,  an  arbitrator  shall  be  chosen  by  each  party,  which  said  arbitrators  shall 
choose  a  third  arbitrator,  and  their  decision  in  the  case  shall  be  final  and  bind- 
ing on  all  parties.  In  case  of  the  insolvency  or  death  of  the  party  of  the  first 
part,  or  the  insolvency  or  such  dissolution  of  the  firm  of  the  party  of  the  sec- 
ond part  as  shall  unfavorably  affect  their  standing  and  credit,  it  shall  be  con- 
sidered the  same  as  though  the  three  years  had  expired,  and  the  one  year's 
notice  of  the  desire  to  terminate  the  contract  had  been  given,  and  arbitrators 
shall  be  appointed  to  settle  the  matter  as  provided  above,  if  the  parties  or 
their  executors  cannot  agree  to  a  settlement.  Henry  O.  Houghton.  Sheldon 
<fc  Company,  by  Smith  Sheldon.  Signed  and  sealed  in  the  presence  of  Joshua 
T.  Davis." 

The  bill  also  sets  forth,  that,  at  the  time  the  last  named  contract  was  en- 
tered into,  a  number  of  volumes  of  the  edition  had  been  published  and  offered 
for  sale,  part  by  Townsend  &  Co.,  and  the  rest  by  Gregory,  but  that  the  re- 
maining works  of  the  series,  amounting  to  thirty  volumes,  had  been  published 
and  offered  for  sale  by  the  plaintiff,  who  had,  also,  since  making  said  contract, 
published  and  sold  the  original  volumes  put  forth  by  Townsend  &  Co.  and  by 
Gregory.  The  sales  of  all  of  the  volumes  appear  to  have  been  large.  It  is 
further  averred  that,  by  force  of  this  contract  between  the  plaintiffs  and  the 
defendant,  they  became  partners  in  the  business  of  publishing  this  edition; 
that  the  good  will  and  right  of  publishing,  under  the  custom  of  the  trade, 
thereby  became  partnership  property,  to  be  held  for  the  joint  benefit  of  the 
parties,  and  to  be  valued  and  disposed  of  as  partnership  property;  that  an 
illustration  was  engraved  expressly  for  each  volume,  and  copyrighted  by 
Houghton ;  that  these  copyrights  were,  by  the  contract,  agreed  to  be  trans- 
ferred to  the  plaintiffs,  and  they  are  now  the  equitable  owners  of  them,  in 
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trust  for  the  partnership;  that,  by  reason  of  the  exertions  of  the  plaintiffs, 
who  were  eminent  and  well  known  booksellers,  the  good  will  of  said  edition, 
•and  the  right  of  publication  thereof,  according  to  the  custom  of  the  trade,  has 
become,  and  now  is,  of  much  greater  value  than  before  the  same  became 
partnership  property,  and,  as  is  believed,  is  capable  of  being  sold  to  others  in  the 
trade  for  the  sum  of  $30,000;  that  the  defendant  gave  the  notice  provided  for 
in  the  contract,  for  its  termination,  on  the  27th  of  December,  1864;  and  that, 
unless  the  publication  is  continued  beyond  the  27th  of  December,  1865,  in  the 
same  manner  as  heretofore,  under  the  order  of  this  court,  the  good  will  will 
rapidly  deteriorate,  and  the  plaintiffs  will  suffer  irremediable  injury.  The 
prayer  for  relief  covers  all  the  allegations  in  the  bill.  I  have  not  stated  all  its 
averments  in  detail,  as  that  is  not  necessary  for  the  purpose  of  this  motion. 
Upon  this  bill,  and  certain  affidavits,  the  plaintiffs  move  "for  the  appoint- 
ment of  a  receiver,  to  continue  the  manufacture,  publication  and  sale  of  the 
books  described  in  the  bill,  and  which  are  embraced  in  the  contracts  thereto 
annexed,  until  the  final  hearing  of  the  case;9'  and  that  "  the  court  direct  that 
the  business  of  manufacturing,  publishing  and  selling  the  said  books,  as  here- 
tofore conducted  under  the  said  contract,  be  continued  by  the  parties,  the 
plaintiffs  and  the  defendant,  under  such  receiver,  until  the  final  hearing 
and  decision  of  this  cause,  or  the  further  order  of  the  court,  and  that  an  injunc- 
tion issue  to  the  said  parties  respectively,  directing  and  commanding  them  to 
act  herein  as  the  agents  of  such  receiver,  in  discharging  the  several  duties  and 
obligations,  and  doing  the  several  acts,  provided  to  be  done  in  and  by  the 
said  contract,  etc." 

This  bill  and  motion  are  sought  to  be  grounded  on  the  principles  which 
govern  courts  of  equity,  in  dealing  with  the  assets  of  a  partnership,  at  its  dis- 
solution ;  and  the  question,  whether  or  not  the  contract  between  the  parties 
to  this  suit  amounted  to  a  partnership  or  not,  was  discussed  at  length  on  the 
argument.  It  is  possible  that,  in  some  of  its  features,  the  agreement  may  be 
held  to  establish  a  relation  closely  resembling  that  of  partnership;  but  I  do 
not  now  go  into  that  question,  because  I  do  not  deem  it  necessary  to  enable  me  to 
properly  dispose  of  this  motion.  I  will,  therefore,  assume,  for  my  present 
purpose,  that  there  was  a  special,  limited,  and  peculiar  partnership  established 
between  the  plaintiffs  and  the  defendant  in  the  enterprise  set  forth.  The 
question  then  arises  —  what  are  the  partnership  assets  upon  which  this  court 
can  bring  its  power  to  bear  for  the  purpose  of  protecting  the  interests  of  the 
parties  thereto?  As  there  is  no  question  raised  as  to  the  rights  of  creditors  of 
the  partnership,  the  whole  controversy  relates  to  the  alleged  conflicting  in- 
terests of  the  members  of  the  firm  among  themselves. 

This  court  can  deal  only  with  the  assets  which  belong,  in  law  or  equity,  to 
the  partnership.  What  are  they?  I  do  not  find,  from  the  contract,  or  from 
any  evidence  in  the  cause,  that  the  partnership  acquired  any  title,  either  legal 
or  equitable,  to  any  corporeal  property  about  which  any  dispute  has  arisen. 
I  think  that  the  stereotype  plates,  the  plates  from  which  the  illustrations  are 
printed,  and  the  copyright  thereto,  are,  clearly,  the  sole  property  of  the  de- 
fendant, and  that  all  right  in  their  use,  in  the  interest  of  the  plaintiffs, 
must  cease  when  partnership  expires.  Laying  out  of  the  case  the  question 
touching  what  is  called  the  "  good  will,"  I  see  no  ground  upon  which  it  could 
be  insisted  that  the  partnership  acquired  any  title  to,  or  interest  in,  these  plates 
and  copyrights,  beyond  the  right  to  have  them  used,  for  the  term  fixed  by  the 
contract,  in  carrying  out  the  enterprise. 
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§  3,  What  a  transfer  of  the  incorporeal  p?*operty,  termed  "good  will,"  carries 
with  it  as  its  incidents. 

The  only  assets,  then,  which  can,  in  any  view,  be  supposed  to  belong  to  the 
partnership,  about  which  there  is  any  controversy,  is  this  species  of  incorporeal 
property  called  "  good  will."  If  this  could  be  deemed,  under  the  peculiar  cir- 
cumstances of  this  case,  to  be  property,  capable  of  transfer,  and  possessed  of 
value,  its  conveyance  to  the  partnership,  if  it  ever  was  conveyed,  did  not  carry 
with  it  the  printing  establishment  of  the  defendant,  nor  that  portion  of  it 
which  was  employed  in  printing  these  books,  nor  the  copyrights  of  the  illustra- 
tions. If  anything  which  can  be  called,  in  any  legal  sense,  property,  was 
transferred  to  this  partnership,  it  must  have  been  that  incorporeal  right  of 
publishing  this  edition  of  Dickens,  which  is  described  in  the  bill  as  a  "good 
will,"  founded  upon  the  custom  of  the  trade  to  forbear  competition.  No  cor- 
poreal property  was  embraced  in  this  supposed  transfer,  by  the  terms  of  the 
contract,  and  none  could  adhere  to  it,  as  an  incident.  Good  will  may  adhere 
to,  or  spring  out  of,  corporeal  property,  or  a  tangible  locality  or  establishment; 
but  I  think  it  would  be  new  doctrine  to  hold  the  reverse,  and  treat  the  ma- 
terial property  as  an  incident  of  the  good  will.  Good  will  must  always  rest 
upon  some  principal  and  tangible  thing,  and  it  hasy  therefore,  been  held  that 
it  can  never  arise  as  an  asset  of  a  partnership,  where  the  members  only  con- 
tribute as  capital  their  professional  skill  and  reputation,  however  intrinsically 
valuable  these  may  be. 

§  4.  "  Good  will"  resting  upon  no  legal  foundation  other  than  a  "courtesy  of 
the  trade"  is  not  property  within  the  meaning  of  the  law. 

Now,  what  is  this  alleged  good  will,  in  the  present  case,  which  this  court  is 
asked  to  treat  as  property,  and  for  the  preservation  and  beneficial  sale  of 
which  its  power  is  invoked,  to  continue  the  operation  of  this  contract  beyond 
the  time  fixed  by  its  terms?  It  confessedly  rests  upon  no  common  law  of  the 
country,  recognized  and  administered  by  judicial  tribunals.  If  it  has  any 
foundation  at  all,  it  stands  on  the  mere  will,  or,  as  it  is  termed  in  the  bill,  the 
"  courtesy  "  of  the  trade.  True,  it  is  called  by  the  plaintiffs,  the  "  custom"  of 
the  trade,  and  is  alleged  in  the  bill  to  be  a  "  reasonable  custon."  But  I  appre- 
hend that  it  is  very  far  from  being  a  legal  custom,  furnishing  a  solid  founda- 
tion upon  which  an  inviolable  title  to  property  can  rest,  which  courts  can  pro- 
tect from  invasion.  It  can,  therefore,  hardly  be  called  property  at  all  —  cer- 
tainly not  in  any  sense  known  to  the  law.  It  may  be  an  advantage  to  the 
party  enjoying  it  for  the  time  being,  but  its  protection  rests  in  the  vol- 
untary and  unconstrained  forbearance  of  the  trade.  I  know  of  no  way  in 
which  the  publishers  of  this  country  can  republish  the  works  of  a  foreign  au- 
thor, and  secure  to  themselves  the  exclusive  right  to  such  publication,  in  any 
form  of  edition,  except  so  far  as  new  matter  or  illustrations  are  incorporated 
into  it,  and  then,  to  that  extent,  made  a  subject  of  copyright.  The  ornamental 
designs  of  the  binding  or  dress  of  the  volumes  might  possibly  be  patented ; 
but  nothing  relating  to  the  edition  can  come  under  the  protection  of  the  law, 
except  what  is  new  and  original,  and  is  covered  by  copyright  or  letters  patent. 
For  this  court  to  recognize  any  other  literary  property  in  the  works  of  a 
foreign  author,  would  contravene  the  settled  policy  of  congress,  and  be  an  at- 
tempt to  enter  the  field  belonging  exclusively  to  the  national  legislature.  Of 
the  wisdom  of  our  legislative  policy  I  have  nothing  to  say  here. 

This  alleged  good  will  rests,  therefore,  upon  no  legal  foundation,  and,  con- 
sequently, is  not  a  partnership  asset  possessing  any  legal  value.     The  books 
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were  printed  by  the  defendant  at  his  printing  establishment  in  Cambridge, 
Massachusetts,  and  were  published  and  sold  by  the  plaintiffs,  at  their  book 
store  in  New  York;  but  neither  of  these  establishments  are  partnership  assets,. 
which  this  court  can  decree  to  be  sold,  so  as  to  carry  with  them  a  good  willr 
in  the  ordinary  sense  in  which  that  term  is  regarded  as  descriptive  of  property 
Neither  are  the  types,  plates  or  copyrights,  from  and  under  which  the  edition 
was  printed,  such  assets.  Thfe  only  thing  the  court  could  decree  a  sale  of 
would  be  this  peculiar  advantage  called  the  good  will  of  the  trade  toward  this 
particular  edition.  If  this  court  were  to  appoint  a  receiver,  he  would  have 
nothing  to  take  but  this  peculiar  incorporeal  right  or  advantage;  and,  should 
the  business  be  continued  under  this  contract  for  a  period  of  years,  the  re- 
ceiver would  take  nothing  else,  as  there  is  nothing  else  belonging  to  the  part- 
nership which  the  parties  are  not  agreed  between  themselves  to  take,  without 
the  interposition  of  the  court.  At  the  end,  the  court  could  decree  the  sale  of 
nothing  else.  The  buyer  would  take  nothing  valuable  but  what  he  would  have 
been  entitled  to  before,  except  the  negative  advantage  of  having  the  parties  to 
this  suit  enjoined  against  the  further  use  of  the  implements  or  materials  by 
which  this  edition  has  been  produced.  This  the  court  would  not  do  if  it  had 
the  power,  because  it  would  tend  to  destroy,  and  not  conserve,  the  property. 
As  it  could  not  compel  the  sale  and  transfer  of  these  implements  and  materials 
to  the  purchaser  of  the  good  will,  but  only  forbid  their  further  use  by  the 
defendant,  its  decree  would  be  only  productive  of  mischief  to  the  defendant 
and  the  public,  without  conferring  any  benefit  upon  the  plaintiffs;  for  the  sale 
of  this  advantage  called  good  will  would  bring  nothing,  as  it  would  be  worth 
nothing.    The  motion  is,  therefore,  denied. 


GOVERNMENT. 


For  the  Powers  and  Duties  of  the  various  Departments  of  the  Government,  including  the  Heads  of  Executive  De- 
partments, consult  the  appropriate  general  heads  of  the  work.  See  Constitution  and  Laws;  Coubts; 
Cuius;  Tesb  and  Salaries;  Officers;  States  and  Territories;  Treaties;  War. 


I  In  General,  §§  1-61. 
II.  The  President,  §§  62-188. 
ILL  Heads  of  Departments,  §§  184-285. 
IV.  CONGRESS,  §§  236-258. 
V.  Division  of  Powers,  §§  25&-268. 
VI.  Suits   by    and  Against   the  United 
States,  £§  269-818. 
VIL  Property  Bights,  g§  814-847. 


VHI.  Government  Contracts,  §§  848-681. 
IX.  Claims    Against    the    Government, 

§§682-800. 
X.  Priority  of  the  United  States  as  a 

Creditor,  §§  801-915. 
XL  Conquered    and    Ceded  Territory, 
§§  916-932. 


I.  In  General. 


§  1.  Included  within  terms  of  a  statute,  when.—  The  government  will  not  be  held  to  be 
included  within  the  provisions  of  a  statute,  nor  its  rights  affected,  unless  that  construction  be 
clear  and  indisputable  upon  the  text  of  the  act.  United  States  v.  Hoar,  2  Mason,  311.  See 
Constitution  and  Laws,  §  2629. 

§  2.  The  sovereign  is  not  bound  by  the  general  words  of  a  statute  unless  expressly  men- 
tioned. Held,  that  the  act  of  February  28, 1839,  providing  that  "  no  person  shall  be  imprisoned 
for  debt  in  any  state  on  process  issuing  out  of  a  court  of  the  United  States,  where,  by  the  laws 
of  such  state,  imprisonment  for  debt  has  been  abolished,"  does  not  apply  to  debts  due  to  the 
XTnited  States.     United  States  v.  Hewes,  Crabbe,  807. 

§  3.  The  statute  of  limitations  does  not  bar  a  claim  of  the  government,  unless  the  provision 
be  express  that  it  shall  be  a  bar.    United  States  v.  Davis,  3  McL.,  483.    See  Limitations. 

§  4.  The  United  States  takes  no  better  title  by  assignment  than  the  assignor  had ;  and  if  the 
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claim  was  barred  by  limitation  in  his  hands,  it  is  barred  in  theirs.  United  States  v.  Buford,  3 
Pet.,  12. 

§  5.  The  United  States  are  bound  by  the  judiciary  acts,  though  not  specially  mentioned 
therein,  where  provisions  are  adapted  to  them  and  made  in  terms  sufficiently  comprehensive 
to  include  them.    Jacob  v.  United  States,  1  Mar«h.f  520. 

§  6.  Prerogative  powers. —  Powers  not  judicial,  exercised  by  the  chancellor  as  the  repre- 
sentative of  the  sovereign,  and  by  virtue  of  the  king's  prerogative  as  parens  patrice,  are  not 
possessed  by  the  circuit  courts.  Prerogative  powers  belonging  to  the  sovereign  have  not  been 
delegated  to  the  federal  government,  but  remain  in  the  several  states,  to  be  exercised  accord- 
ing to  the  laws  and  usages  prevailing  in  the  several  states.  Consequently  in  cases  before  the 
federal  courts  involving  the  validity  of  a  bequest  or  devise  to  charitable  uses,  the  question  to  be 
considered  always  is  whether  it  would  be  held  valid  or  not  in  the  courts  of  the  state.  Loring 
v.  Marsh,  2  Cliff.,  811. 

§  7.  The  power  exercised  by  the  English  court  of  chancery  "  in  enforcing  donations  to  charit- 
able uses,  which  would  not  be  valid  if  made  to  other  uses,"  is  not  a  part  of  its  jurisdiction  as 
a  court  of  equity,  but  a  prerogative  power  exercised  by  that  court.  Such  prerogative  powers 
belong  to  the  sovereign  as  parens  patrke,  and  remain  with  the  states.  They  cannot  be  exer- 
cised by  the  federal  government  or  the  federal  courts.     Fontain  v.  Ravenel,  17  How.,  869. 

§  8.  Defense  of  officers. — Where  a  public  officer  of  the  government  is  sued  for  a  tort  or 
malfeasance,  committed  in  the  discharge  of  his  duty,  it  rests  entirely  in  the  discretion  of  the 
head  of  the  department  where  the  question  arises  whether  the  public  interests  involved  are  of 
such  a  character  as  to  require  that  the  officer  be  defended  by  the  United  States.  And  if,  after 
such  defense,  judgment  for  damages  is  rendered  against  the  officer  for  an  act  done  within  the 
scope  of  his  duty,  congress  is  to  determine  as  to  indemnifying  the  party.  Case  of  Lund  v. 
Ogden,*  6  Op.  Att'y  Gen'l,  75. 

§  9.  The  duty  of  the  superintendent  of  public  printing,  under  the  act  of  August  26, 
1852,  to  receive  from  the  secretary  of  the  senate  and  the  clerk  of  the  house  of  representatives 
all  matter  ordered  by  congress  to  be  printed,  and,  when  both  houses  ordered  a  document  to  be 
printed,  to  give  the  entire  printing  of  that  document  to  the  printer  of  the  house  first  ordering 
the  printing,  is  a  duty  involving  the  exercise  of  judgment  and  discretion,  and  cannot  be  con- 
trolled by  mandamus.    United  States,  v.  Seaman,  17  How.,  225. 

§  10.  When  a  government  becomes  a  partner  of  any  trading  company  it  divests  itself,  so 
far  as  concerns  the  transactions  of  that  company,  of  its  sovereign  character,  and  takes  that  of 
a  private  citizen.  Consequently,  the  fact  that  the  United  States  was  a  stockholder  in  the  Bank 
of  the  United  States  does  not  affect  the  right  of  a  debtor  of  the  bank  to  plead  the  statute  of 
limitations.    Bank  of  United  States  v.  McKenzie,  2  Marsh.,  893. 

§  11.  Offenses  in  Indian  country. —  The  federal  government  has  no  powers  except  such  as 
have  been  delegated  to  it  by  the  constitution.  The  power  to  regulate  commerce  among  the 
Indian  tribes  does  not  include  the  power  to  punish  the  crime  of  murder  committed  by  one 
white  man  upon  another  within  the  Cherokee  country  in  the  state  of  Tennessee,  the  offense 
having  no  relation  to  the  Indians  and  not  affecting  their  commerce.    United  States  v.  Bailey, 

1  McL.,  234.    See  Crimes;  Indians. 

§  12.  Where  a  place  is  a  part  of  the  territory  of  the  United  States  and  not  within  the  limits 
of  any  state,  but  has  been  assigned  to  a  tribe  of  Indians  as  a  place  of  residence,  congress  may 
enact  laws  to  punish  offenses  committed  there,  whether  by  Indians  or  white  persons.  United 
States  v.  Rogers,  4  How.,  567. 

§  13.  Power  to  incorporate  a  bank. —  The  express  powers  delegated  by  the  constitution  to 
the  federal  government  imply  the  ordinary  means  of  carrying  those  powers  into  execution. 
From  the  power  to  lay  and  collect  taxes ;  to  borrow  money ;  to  regulate  commerce ;  to  declare 
and  conduct  war ;  to  raise  and  support  armies  and  navies,  may  be  implied  the  power  of  incor- 
porating the  Bank  of  the  United  States,  and  to  establish  branches  thereof  in  the  various  states. 
The  federal  and  state  governments  are  each  sovereign  with  respect  to  the  objects  to  each  com- 
mitted, and  a  law  of  the  state  of  Maryland  taxing  the  Branch  Bank  of  the  United  States, 
located  in  that  state,  is  unconstitutional.     McCulloch  v.  State  of  Maryland,  4  Wheat.,  410. 

§  14.  Imprisonment  for  debt, —  The  United  States,  in  dealing  with  public  debtors,  is  bound 
by  the  act  of  congress  of  March  2,  1867  (14  Stat.,  543),  which  adopts  the  restrictions,  conditions 
and  modifications  of  imprisonment  for  debt,  then  existing  by  the  laws  of  the  several  states, 
though  the  government  is  not  expressly  mentioned  in  the  act.    United  States  v.  Tetlow, 

2  Low.,  159.    See  Debtor  and  Creditor. 

§  15.  An  insolvent  debtor  in  execution  under  a  judgment  obtained  by  the  United  States  is 
not  entitled  to  a  discharge  of  his  person  under  a  state  statute  abolishing  imprisonment  for  dAu 
United  States  v.  Wilson,  8  Wheat.,  253.    See  Debtor  and  Creditor. 

§  16.  May  take  security  for  debts.— The  officers  of  the  government  may  legally  take  bonds 
or  other  securities,  for  debts  due  to  the  United  States,  although  no  act  of  congress  authorizes 
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their  being  taken  in  the  particular  case.    United  States  v.  Howell,  4  Wash.,  62d;  2  Am.  L. 
Cas.,  5th  ed.,  419. 

§17.  Release  of  sureties.— Where  the  United  States  acting  through  the  secretary  of  the 
treasury,  the  commissioner  and  supervisor  of  revenue,  enlarges  the  credit  given  to  the  princi- 
pal on  a  bond  to  the  government,  the  sureties  are  discharged.  United  States  v.  Hillegas,  8 
Wash.,  70.    See  Bonds. 

§  IS.  Gift  of  money  to  heirs  — Rights  of  creditors.— A  sum  of  money  bestowed  by  act  of 
congress  upon  the  heirs  of  a  decedent  in  recognition  of  meritorious  services  rendered  by  him, 
cannot  be  reached  by  his  creditors.    Emerson  v.  Hall,  13  Pet.,  409. 

§  19.  Granting  jurisdiction  to  coarts.-— The  act  of  March  8, 1873,  directing  the  attorney- 
general  to  bring  suit  against  the  Union  Pacific  Railroad  company  and  others,  in  the  name  of 
the  United  States,  in  any  circuit  court,  is  not  unconstitutional.  Congress  may  by  special  act 
invest  a  court  with  jurisdiction  in  a  particular  case,  and  provide  a  specific  mode  of  procedure 
therein.    United  States  t?.  Uuion  Pacific  R.  Co.,  8  Otto,  605. 

§  20.  Taking  private  property. —  The  maxim  of  the  English  constitutional  law,  that  "the 
king  can  do  no  wrong,*'  lias  no  application  to  the  system  of  government  under  the  constitution 
of  the  United  States,  and  consequently  an  officer  of  the  government  in  taking  and  using  the 
property  of  an  individual  against  his  consent  and  by  force,  for  government  purposes,  is  guilty 
of  a  tort.  Langford  v.  United  States,  11  Otto,  341. 

§  21.  Rights  as  creditor. —  The  United  States,  having  recovered  judgment  against  a  delin- 
quent postmaster  and  his  sureties,  are  creditors,  within  the  law  of  Illinois,  which  makes  un- 
recorded conveyances  void  as  against  creditors.    Ross  v.  Prentiss,  4  McL.,  106. 

§  22.  Government  certificates  for  the  payment  of  money,  under  the  treaty  between  the 
United  States  and  Mexico,  payable  under  the  act  of  congress  to  the  person  entitled,  his  legal 
representatives  or  assigns,  while  not  negotiable  under  the  law  merchant,  are  property,  and, 
being  indorsed  in  blank,  pass  by  delivery.    Baldwin  v.  Ely,  0  How.,  580. 

§  23.  Congress,  during  the  revolution,  had  all  the  rights  of  a  belligerent  and  independent 
sovereign.  Among  these  are  the  power  to  commission  privateers,  and  prescribe  rules  for  the 
distribution  of  prizes,  and  to  appoint  commissioners  of  appeal.  An  appeal  having  been  taken, 
from  the  New  Hampshire  court  of  appeals  to  the  commissioners  of  appeal,  a  decree  by  them  was 
held  caram  judice  and  valid.    Penhallow  v.  Doane,  8  Dal.,  54. 

§24.  Powers  not  lost  by  non-user. —  The  power  of  a  government,  granting  a  charter  to 
common  carrier,  to  regulate  the  maximum  rates  of  fare  and  freight,  is  not  lost  by  a  non-user 
for  more  than  twenty  years.     Chicago,  etc.,  R.  Co.  v.  Iowa,  4  Otto,  155. 

§  25.  Vessel  subject  to  Hens.— The  purchase  by  the  United  States  of  a  vessel  for  the  reve- 
nue service  which  is  subject  to  valid  liens,  does  not  relieve  it  of  such  claims.  The  govern- 
ment takes  cum  onere.    Fox  v.  Revenue  Cutter,*  8  Am.  L.  Reg.,  450. 

g  26.  Use  of  an  invention.— The  patentee  of  an  invention  cannot  maintain  against  the  gov- 
ernment an  action  on  an  implied  contract  to  pay  a  royalty,  because  of  the  use  of  the  same 
invention  under  a  license  of  another  inventor  who  discovered  the  same  principle,  under  differ- 
ent experiments  and  circumstances.  Nor  has  the  court  of  claims  any  jurisdiction  of  a  suit 
against  the  government  for  the  infringement  of  a  patent.  Fletcher  v.  United  States,*  11  Ct. 
CL,  748. 

§  27.  It  Is  the  usage  of  sovereigns  not  to  Interfere  In  the  administration  of  justice  until 
the  foreign  subject  who  complains  has  gone  to  the  court  of  last  resort.  President  and  Judici- 
ary,* 1  Op.  Att'y  Gen'l,  25. 

§  28.  Public  moneys. —  Although  under  the  sub-treasury  act  no  public  officer  had  the  right 
to  deposit  public  money  in  a  state  bank,  yet  a  bank  or  an  individual  banker  might  be  em- 
ployed to  transmit  funds,  and  the  secretary  of  the  treasury  had  the  right  to  make  such  an 
arrangement.    United  States  v.  City  Bank,*  6  McL.,  130, 

§  29.  It  6eems  that  agents  of  the  government  do  not  bind  it,  when  they  transcend  their  powers, 
and  that  where  an  officer  has  illegally  deposited  money  of  the  United  States,  the  depositary  in 
an  action  to  recover  the  money  cannot  Bet  up  the  illegality  of  the  transaction  to  defeat  a  recov- 
ery.   Ibid. 

§  30.  Advances  of  public  moneys.— The  act  of  January  31,  1823,  prohibits  in  general  terms 
the  advance  of  public  money  in  any  case  whatever,  but  this  general  prohibition  is  subse- 
quently modified  to  the  extent,  among  other  things,  of  allowing  such  advances  to  persons  in 
the  military  and  naval  service,  who  may  be  employed  on  distant  stations,  and  the  provisions  of 
this  act  do  not  affect  the  right  of  the  president  to  make  an  advance  to  a  United  States  min- 
ister, beyond  the  amount  of  his  outfit,  who  is  about  to  depart  for  his  foreign  station.  Ad- 
vances to  Public  Ministers,*  2  Op.  Att'y  Gen'l,  204. 

§  81.  Jurisdiction  over  places  vrithin  a  state.— The  exclusive  jurisdiction  of  the  United 
States  under  article  1,  section  8,  of  the  constitution  over  M  places  purchased  by  consent  of  the 
legislature  of  the  state  in  which  the  same  shall  bo,  for  the  erection  of  forts,  magazines,  arsenals, 
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dock-yards  and  other  needful  buildings"  will  not  extend  to  a  field  rented  by  the  government 
as  a  camp,  without  the  consent  of  the  legislature  of  the  state.  United  States  v.  Tierney,  1 
Bond,  571.    See  Courts;  Crimes. 

§  32.  The  United  States  may  purchase  land  within  a  state  for  public  purposes  without  the 
consent  of  the  legislature.  Such  a  purchase  does  not  oust  the  jurisdiction  of  the  state.  But 
where  a  state  consents  to  the  purchase  of  land  within  its  limits  for  public  purposes,  by  the 
general  government,  the  effect  of  such  purchase  is  to  vest  in  the  United  States  the  exclusive 
jurisdiction  given  to  it  by  the  constitution  over  such  lands.  United  States  r.  Cornell, 
2  Mason,  60. 

§  33.  Under  section  8,  article  1,  of  the  federal  constitution,  the  exclusive  jurisdiction  of  the 
United  States  over  lands  owned  by  it  and  used  for  forts,  magazines,  etc.,  rests  upon  the  ex- 
pression of  the  assent  of  the  legislature  of  the  states  to  such  exclusive  jurisdiction.  Ex  parte 
Hebard,  4  Dill.,  880. 

§  34.  An  Indian  reservation  within  the  territory  of  a  state  is  not  within  the  sole  and  exclus- 
ive jurisdiction  of  the  federal  authorities,  unless  withdrawn  from  the  state  jurisdiction  by  a 
proviso  of  the  act  admitting  the  state  pursuant  to  a  guaranty  by  the  federal  government  in 
the  treaty  making  the  reservation.    United  States  v.  Ward,  1  Woolw.  17. 

g  35.  A  reservation,  in  an  act  of  cession  by  a  state  legislature  of  territpry  to  the  United 
States  for  public  purposes,  of  "  concurrent  jurisdiction  "  for  the  service  of  state  process,  is 
simply  a  condition  of  the  grant  and  does  not  exclude  the  exclusive  legislative  jurisdiction  of 
the  United  States  under  the  act  of  1790.    United  States  t\  Davis,  5  Mason,  356. 

£  30.  The  state  officers  in  New  York  having  assessed  county  and  school  taxes  on  the  personal 
property  of  several  enlisted  men  in  the  United  States  army,  who  were  quartered  on  the  govern- 
ment lands  at  West  Point,  the  question  of  the  authority  to  do  so  arose,  and  it  was  settled  in  the 
affirmative,  the  state  officers  having  the  right  of  entry  upon  lands,  or  into  buildings  thereon, 
which  are  owned  by  the  government,  but  of  which  the  state  has  not  ceded  jurisdiction,  to 
satisfy  by  seizure  of  personal  property  a  tax- warrant  against  any  person  in  the  military  ser- 
vice, provided  such  right  is  so  exercised  as  not  to  interfere  with  the  operations  of  the  govern- 
ment.    Execution  of  State  Tax  Laws,*  14  Op.  Att'y  Gen'l,  199. 

§  87.  Dealing  in  commercial  paper. — When  the  United  States  by  its  postmaster  general 
accepted  a  bill  of  exchange  drawn  on  it,  it  became  a  party  to  negotiable  paper  with  all  the 
rights  and  all  the  responsibilities  of  individuals  who  are  parties  to  such  instruments.  United 
States  v.  Bank  of  the  Metropolis  15  Pet.,  377. 

§  38.  Upon  an  unconditional  acceptance  the  exceptor  is  absolutely  bound,  no  matter  what 
equities  exist  between  the  drawer  and  acceptor,  provided  the  holder  be  a  bona  fide  purchaser 
without  notice,  and  this  rule  applies  to  the  United  States  as  to  all  others.    Ibid. 

§  3ih  A  check  drawn  on  a  public  depositary  by  an  officer  of  the  government  in  favor  of  a 
public  creditor  is  commercial  paper  and  subject  to  the  laws  which  govern  such  paper.  Bank 
of  the  Republic  v.  Millard,  10  Wall.,  132. 

§  40.  The  United  States  in  the  fiscal  operations  of  the  government  may  avail  itself  of  bills  of 
exchange  whenever  it  may  be  necessary ;  and  when  by  the  action  of  its  authorized  officer  it 
becomes  a  party  to  such  paper,  it  has  all  the  rights  and  incurs  all  the  responsibilities  of  indi- 
viduals who  are  parties  to  such  instruments.  But  it  is  incumbent  upon  the  purchaser  of 
paper  purporting  to  bind  the  government  to  ascertain  at  his  peril  whether  the  officer  was  duly 
authorized.  The  fact  that  such  bills  of  exchange  may  be  authorized  in  some  instances,  and 
their  use  in  such  cases,  cannot  establish  a  usage  in  cases  not  authorized.  There  is  no  express 
statutory  power  to  bind  the  government  by  such  paper,  and  where  it  exists  it  is  as  the  con- 
comitant of  some  other  power.  There  being  no  occasion  for  any  officer  of  the  government  to 
accept  drafts,  such  acceptances  cannot  bind  the  government.  The  Floyd  Acceptances,  7  Wall., 
666;  Pierce  v.  United  States,*  1  Ct.  CI., 270. 

§  41.  Although  it  is  true  that  when  the  government  enters  the  domain  of  commerce,  it  sub- 
mits itself  to  the  same  laws  that  govern  individuals  there,  and  among  these  to  the  rule  that 
where  one  accepts  forged  paper  purporting  to  be  his  own  and  pays  it  to  a  holder  for  value,  he 
cannot  recall  the  payment,  still  the  government  cannot  be  so  charged  by  any  action  of  its 
agents  which  falls  short  of  an  adoption  of  the  paper  by  it.  Thus,  where  the  sub-treasury  depart- 
ment in  New  York  received  paper  purporting  to  be  genuine  7-30  treasury  notes,  and  paid  the 
market  price  for  them,  this  cannot  be  regarded  as  an  adoption  of  such  paper  as  genuine  by 
the  government ;  for  all  claims  against  the  government  must  be  settled  "  in  the  treasury  de- 
partment," which  is  located  at  Washington;  and  lief  ore  the  action  of  the  assistant  treasurer  at 
New  York  can  be  regarded  as  conclusive,  sufficient  time  must  elapse  for  the  notes  to  lie  sent  to 
Washington  and  there  examined,  in  connection  with  the  accounts  kept  in  that  department. 
Cooke  i>.  United  States,  1  Otto,  380;  12  Blatch.,  43. 

§  42.  When  the  United  States  become  parties  to  commercial  paper  they  incur  all  the  obliga- 
tions of  private  persons  under  similar  circumstances,  and  though  laches  is  not  imputable  to 
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the  government  in  its  sovereign  capacity,  yet  when  it  comes  down  from  its  position  of  ruler 
and  enters  into  the  domain  of  commerce,  it  is  bound  by  the  same  rules  as  govern  individuals 
there.  Consequently,  where  the  assistant  treasurer  of  the  United  States  has  purchased  for  the 
government,  with  government  funds,  treasury  notes  purporting  to  be  genuine,  which  subse- 
quently prove  to  be  not  genuine,  the  government  cannot  recover  the  money  so  paid,  it  appear- 
ing that  the  person  selling  them  held  them  in  good  faith.  United  States  v.  Cook,*  8  Ch.  Leg. 
N.,  129. 

§  48.  The  United  States ,  as  the  drawer  of  a  protested  bill  of  exchange,  is  liable  to  pay  dam- 
ages.   Bank  of  the  United  States  v.  United  States,  2  How.;  711. 

§  44.  When  the  United  States  becomes  a  party  to,  or  is  the  holder  of,  commercial  paper,  it  is 
subject  to  the  same  law,  and  bound  to  use  the  same  diligence  to  charge  an  indorser,  that  an  in- 
dividual is.    United  States  v.  Barker,  12  Wheat.,  559. 

§  45.  By  becoming  a  party  to  negotiable  paper,  the  United  States  possess  all  the  rights  and 
incur  all  the  responsibilities  that  attach  in  the  case  of  a  private  individual.  But  there  is  an  ex- 
ception to  this  rule  in  the  practice  of  the  postoffice  department,  that  dispenses  with  formal 
protest  of  dishonored  drafts.    Government  Drafts,*  8  Op.  Att'y  Gen'l,  1. 

£  46.  As  to  the  acceptance  of  drafts  by  departmental  heads,  the  rule  is  that  when  the  United 
States,  by  their  authorized  officers,  become  a  party  to  negotiable  paper,  they  incur  all  the  re- 
sponsibilities of  individuals  who  are  parties  to  such  instruments.  Acceptance  of  Drafts  by 
Government  Officers,*  4  Op.  Att'y  Gen'l,  90. 

§  47.  Political  questions.—  Whether  the  provisions  of  a  treaty  with  a  foreign  sovereign 
have  been  violated  by  him,  so  that  it  is  no  longer  obligatory  upon  the  other  party,  is  a  political 
question,  to  be  decided  by  the  political  department  of  the  government  and  not  by  the  judiciary. 
Taylor  v.  Morton,  2  Curt.,  454.    See  Courts,  p.  815. 

g  48.  The  political  department  of  the  government  of  the  United  States  having  recognized  the 
existence  of  a  civil  war  between  Spain  and  her  colonies,  but  remaining  neutral,  the  courts  of 
the  United  States  are  bound  to  consider  as  lawful  those  acts  which  war  authorizes,  and  which 
the  new  governments  in  South  America  may  direct  against  their  enemy.  United  States  v. 
Palmer,  8  Wheat.,  610;  The  Divina  Pastora,  4  Wheat.,  52. 

§  49.  The  action  of  the  political  departments  of  the  government  in  treating  with  the  king 
of  Spain  as  having  the  power  to  annul  grants  of  the  public  lands  in  Florida  made  to  his  sub- 
jects pending  the  negotiations  for  the  cession  of  that  territory  to  the  United  States,  is  conclu- 
sive upon  the  judicial  department  of  the  latter.     Doe  v.  Braden,  16  How.,  685. 

§  50.  The  relations  of  the  United  States  to  insurgent  portions  of  foreign  nations  is  of  exclu- 
sively political  cognizance.  The  courts  can  only  follow  the  co-ordinate  branches  of  the  gov- 
ernment. If  the  political  department  remains  neutral  but  recognizes  the  existence  of  civil 
war,  the  courts  cannot  regard  as  criminal  those  acts  of  hostility  which  war  authorizes  and 
which  the  insurgent  government  directs  against  its  enemy.  United  States  v.  Palmer,  8 
Wheat.,  610. 

§  51.  The  matter  of  captures  within  the  territorial  limits  of  the  United  States,  the  liberty 
of  selling  prizes  and  the  bringing  of  prizes  into  our  ports,  is  a  matter  of  political,  not  judicial, 
arrangement.    Findlay  v.  Ship  William,  1  Pet.  Adm.,  12. 

£  5 if.  The  judicial  department  has  no  power  to  grant  relief  in  matters  depending  upon  the 
political  power  of  the  government.     Cherokee  Nation  v.  State  of  Georgia,  5  Pet.,  1. 

§  58.  Whether  a  foreign  community  in  insurrection  is  to  be  treated  as  a  new  government  is 
a  political  question.  Until  such  community  is  recognized  by  the  political  department  of  the 
government,  it  will  not  be  recognized  by  the  courts  of  the  United  States,  nor  allowed  to  inter- 
vene as  claimant  in  admiralty.    The  Hornet,*  2  Abb.,  35. 

§  54.  In  a  controversy  between  two  nations  concerning  national  boundaries,  the  courts  of 
either  will  abide  by  the  measures  adopted  by  their  own  government.  The  judiciary  is  not  that 
department  of  the  government  to  which  the  assertion  of  its  interests  against  foreign  powers  is 
confided,  but  must  decide  upon  individual  rights  according  to  the  principles  established  by  the 
political  departments  having  authority  in  the  matter,  particularly  if  expressed  clearly  by  leg- 
islation. The  government  of  the  United  States,  holding  that  under  the  treaty  with  France  of 
April  30,  1803,  the  territory  acquired  by  it  included  that  lying  between  the  rivers  Iberville  and 
Perdido,  the  courts  of  the  United  States  must  so  consider  it.    Foster  v.  Neilson,  2  Pet.,  309. 

£65.  In  a  dispute  between  two  independent  sovereignties  as  to  claims  of  territory  and  ques- 
tions of  boundary,  the  courts  will  follow  the  decisions  and  views  of  the  political  departments. 
Williams  v.  Suffolk  Ins.  Co.,  3  Sumn.,  270. 

§  56.  When  the  executive  is  charged  with  foreign  relations,  his  decision  in  such  matters  is 
binding  upon  the  people  and  the  other  branches  of  the  government.  The  president,  in  his  mes- 
sage and  in  correspondence  with  Buenos  Ayres,  having  denied  the  sovereignty  of  the  latter 
over  the  Falkland  Islands,  his  action  is  conclusive  upon  the  courts.  Williams  v,  Suffolk  Ins. 
Co.,  18  Pet.,  415. 
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§57.  The  question  of  boundary  between  the  United  States  and  Spain,  in  the  province  of 
Florida,  was  a  political  question  in  which  'the  judiciary  are  bound  to  follow  the  political  ac- 
tion of  the  government.    Garcia  v.  Lee,  12  Pet.,  511. 

§  58.*  A  controversy  between  two  states  of  the  Union,  as  to  the  location  of  a  point  in  the 
boundary  between  them  is  a  judicial  not  a  political  question,  and  within  the  jurisdiction  of 
the  supreme  court.    State  of  Rhode  Island  v.  State  of  Massachusetts,  12  Pet.,  657. 

§  59.  In  a  proceeding  in  equity  to  abate  the  railroad  bridge  across  the  Mississippi  river  at 
Clinton,  Iowa,  as  a  public  nuisance  and  obstruction  to  navigation,  the  act  of  congress  of  Feb- 
ruary 27,  1867,  declaring  the  bridge  to  be  "a  lawful  structure  and  a  post  route"  was  attacked 
as  unconstitutional  on  the  ground  that  it  was  in  conflict  with  certain  treaties  between  the 
United  States  and  foreign  nations,  to  the  effect  that  the  navigation  of  the  river  shall  forever 
remain  free  and  unobstructed.  Held,  that  this  is  a  political  question,  and  that  the  courts 
have  no  power  to  declare  a  statute  void  because  it  may  violate  treaty  obligations.  Gray  v. 
Clinton  Bridge,*  7  Am.  L.  Reg.,  149. 

§  ©0.  The  political  department  of  the  federal  government  alone  has  the  power  to  determine 
the  status  of  a  state,  or  rather  of  its  inhabitants,  as  to  a  "  condition  of  hostilities,  or  insurec- 
tion  against  the  United  States ; "  and  when  its  decision  is  made,  it  is  binding  upon  the  courts. 
United  States  v.  One  Hundred  Barrels  of  Cement,*  3  Am.  L.  Reg.  (N.  S.),  735 ;  United  States  v. 
One  Hundred  and  Twenty-nine  Packages,*  2  Am.  L.  Reg.  (N.  S.),  419. 

§  61.  The  political  power  of  the  government  is  vested  in  congress.  By  the  act  of  February 
28,  1795,  congress  delegated  to  the  president  the  power  to  decide,  for  the  purposes  of  that  act, 
whether  the  existing  government  of  a  state  is  the  legally  constituted  government  or  not,  and 
the  courts  of  the  United  States  must  follow  his  decision.  The  question  belongs  to  the  political 
not  the  judicial  department  of  the  government.    Luther  v.  Borden,  7  How.,  1. 


II.  The  President. 

[Pardoning  Power,  see  Crimes.    War  Powers  and  Proclamations,  see  Wis.] 
Summary  —  Proclamation  takes  effect  without  publication,  §  62. 

§  62.  A  proclamation  by  the  president  is  operative  as  soon  as  it  is  signed  and  the  great  seal 
affixed,  and  it  is  deposited  in  the  government  archives,  and  its  publication  in  the  newspapers  is 
not  necessary  before  it  can  take  effect.    Lapeyre  v.  United  States,  §§  63-65. 

[Notes.—  See  §§  66-133.] 

LAPEYRE  v.  UNITED  STATES. 
(17  Wallace,  191-206.    1872.) 

Appeal  from  the  Court  of  Claims. 

Statement  of  Facts. —  On  June  26,  1865,  Lapeyre  executed  a  conveyance  of 
a  lot  of  cotton  to  the  agent  of  the  government  at  New  Orleans,  and  one-fourth 
of  it  was  exacted  as  a  tax,  it  having  been  brought  from  an  insurrectionary  dis- 
trict. On  the  24th  of  that  month  the  president  of  the  United  States  signed  a 
proclamation  and  caused  the  great  seal  to  be  affixed,  removing  all  restrictions 
upon  trade  west  of  the  Mississippi  river,  whence  the  cotton  in  question  came. 
The  proclamation  was  published  in  the  newspapers  on  the  27th  June,  and  on 
the  same  day  the  secretary  of  the  treasury  sent  a  telegram  to  the  treasury 
agent  in  New  Orleans  that  the  twenty-five  per  cent,  tax  on  cotton  had  been 
rescinded.  Lapeyre  sued  in  the  court  of  claims  for  the  value  of  the  fourth  part 
of  his  cotton  so  taken  by  the  treasury  agent.  There  being  a  judgment  ren- 
dered against  him  he  appealed. 

§  63.  The  'proclamation  of  the  president  takes  effect  upon  the  day  that  it  is 
signed  and  has  the  great  seal  of  the  United  States  affixed  to  it 

Opinion  by  Mr.  Justice  Swayne. 

The  only  inquiry  presented  for  our  consideration  is,  when  the  proclamation, 
which  is  the  hinge  of  the  controversy,  took  effect.  The  question  arises  on  the 
third  finding  of  the  court  of  claims,  which  is  as  follows:  "The  proclamation 
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of  the  president  of  June  2±,  1865,  was  not  published  in  the  newspapers  until 
the  morning  of  the  27th  of  that  month;  nor  was  it  published  or  promulgated 
anywhere  or  in  any  form  prior  to  said  last-named  day,  unless  its  being  sealed 
with  the  seal  of  the  United  States,  in  the  department  of  state,  was  a  publica- 
tion or  promulgation  thereof."  There  is  no  act  of  congress,  and  nothing  to  be 
found  in  American  jurisprudence,  which  bears  very  directly  on  the  subject.  In 
the  English  law  the  instrument  is  thus  defined:  "  Proclamation, proclamation 
is  a  notice  publicly  given  of  anything  whereof  the  king  thinks  tit  to  adver- 
tise his  subjects.  And  so  it  is  used,  7th  Eichard  II,  ch.  6."  Cowel's  Law 
Dictionary. 

Proclamations  for  various  purposes  are  mentioned  in  the  English  authorities, 
but  it  could  serve  no  useful  end  particularly  to  refer  to  them.  2  Jacobs'  Law 
Dictionary.  In  England  they  must  be  under  the  great  seal.  7  Comyns'  Di- 
gest, 31.  If  their  existence  is  intended  to  be  denied,  the  proper  plea  is  nul  tiel 
record.  Keyley  v.  Manning,  Cro.  Car.,  180;  Howard  v.  Slater,  2  Rolls,  172. 
It  is  a  part  of  the  king's  prerogative  to  issue  them.  1  Black.  Com.,  70.  It  is 
a  criminal  offense  to  issue  them  without  authority.  Broke's  Abridgment,  foL 
160;  17  Viner,  199.  By  the  31st  of  Henry  VIII,  ch.  8,  it  was  enacted  that  the 
king,  with  the  advice  of  his  council,  might  issue  proclamations  denouncing 
pains  and  penalties,  and  that  such  proclamations  should  have  the  force  of  acts 
of  parliament.  This  statute,  so  fraught  with  evil  to  the  liberties  of  the  sub- 
ject, was  repealed  a  few  years  later  in  the  succeeding  reign  of  Edward  VI,  and 
during  his  minority.  A  very  careful  and  learned  writer  says:  "A  proclama- 
tion must  be  under  the  great  seal,  and,  if  denied,  is  to  he  tried  by  the  record 
thereof.  It  is  of  course  necessary  to  be  published  in  order  that  the  people  may 
be  apprised  of  its  "existence  and  may  be  enabled  to  perform  the  injunctions  it 
contains.  In  the  absence  of  any  express  authorities  it  should  seem  that  if  the 
proclamation  be  under  the  great  seal,  it  need,  not  be  made  by  any  particular 
class  of  individuals  or  in  any  particular  manner  or  place,  and  that  it  would 
suffice  if  it  were  made  by  any  one  under  the  king's  authority  in  the  market- 
place or  public  street  of  each  large  town.  It  always  appears  in  the  gazette." 
Chitty  on  Prerogatives,  106.  This  is  the  only  authority  on  the  subject  here 
under  consideration  which  our  researches  have  enabled  us  to  find.  The  writer 
refers  to  no  other  author  and  to  no  adjudicated  cases  in  support  of  his  views. 
The  third  section  of  the  documentary  evidence  act  (8  and  9  Victoria,  ch.  113; 
declares  that  the  copy  of  a  proclamation  purporting  to  be  printed  by  the 
queen's  printer  shall  be  sufficient  proof  of  the  existence  of  the  original.  Under 
the  circumstances  it  may  be  well  to  look  to  the  analogy  afforded  by  the  pro- 
mulgation of  statutes.  At  the  common  law  every  act  of  parliament,  unless  a 
different  time  were  fixed,  took  effect  from  the  first  day  of  the  session,  no 
matter  how  long  the  session  or  when  the  act  was  passed.  This  rule  was  ap- 
plied to  acts  punishing  offenses  of  all  grades,  including  those  which  were 
capital  and  even  attaints.  The  authorities  on  the  subject  are  learnedly  col- 
lected by  Mr.  Justice  Story  in  the  case  of  The  Brig  Ann,  1  Gall.,  64.  Such 
was  the  law  in  England  until  the  passage  of  the  33d  George  III,  chapter  13, 
which  declared  that  the  royal  assent  should  be  indorsed,  and  that  the  act 
should  take  effect  only  from  that  time. 

The  act  of  congress  of  July  27, 1789,  section  2,  declares  that  whenever  a 
bill,  order,  resolution,  or  vote  of  the  senate  and  house  of  representatives  has 
been  signed  by  the  president,  or  not  having  been  returned  by  him  with  his 
objections,  shall  have  become  a  law,  it  shall  forthwith  thereafter  be  received 
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by  the  secretary  of  state  from  the  president;  and  that  whenever  a  bill,  order, 
resolution,  or  vote,  having  been  returned  by  the  president  with  his  objections, 
shall  have  been  approved  by  two-thirds  of  both  houses  of  congress,  and  be- 
come a  law,  it  shall  be  received  by  the  secretary  from  the  president  of  the 
senate,  or  speaker  of  the  house  of  representatives,  in  whichsoever  house  it 
shall  have  been  last  approved ;  and  it  is  made  his  duty  carefully  to  preserve 
the  originals.  The  first  section  of  the  act  of  April  20,  1818,  directs  that  the 
secretary  shall  publish  all  acts  and  resolutions  currently  as  they  are  passed, 
in  newspapers.  The  fourth  section  provides  that  he  shall  cause  to  be  pub- 
lished  at  the  close  of  every  session  of  congress  copies  of  the  acts  of  congress 
at  large,  including  all  amendments  to  the  constitution  adopted,  and  ail  public 
treaties  ratified,  since  the  last  publication  of  the  laws. 

Both  those  acts  are  silent  as  to  proclamations,  and  we  have  been  unable  to 
find  any  provision  in  the  laws  of  congress  touching  the  manner  of  their  orig- 
inal promulgation  or  their  subsequent  printing  and  preservation.  Numerous 
acts  were  passed  during  the  late  war  authorizing  proclamations  to  be  issued, 
but  they  are  silent  upon  these  subjects.  In  the  act  of  July  10,  1861,  under 
which  the  proclamation  here  in  question  was  issued,  the  language  is — "  it  may 
and  shall  be  lawful  for  the  president  by  proclamation  to  declare,"  etc.  12 
Stat,  at  Large,  257.  In  the  act  of  June  22,  1861,  the  language  is  — "the  presi- 
dent shall  from  time  to  time  issue  his  proclamation."  Id.,  268.  In  the  act  of 
December  31,  1862,  the  language  is  the  same  as  in  the  act  first  referred  to. 
Id.,  633.  In  the  act  of  March  3,  1863,  the  language  is  —  "the  president  shall 
issue  his  proclamation  declaring,"  etc.  Id.,  735.  We  have  nowhere  found  in 
the  legislation  of  congress  any  material  departure  from  this  formula,  nor  any- 
thing further  in  anywise  affecting  the  question  before  us.      # 

§  64.  Acts  of  congress,  unless  otherwise  provided,  take  effect  from  their  date. 

We  know  that  the  established  usage  is  to  publish  proclamations  with  the 
laws  and  resolutions  of  congress  currently  in  the  newspapers,  and  in  the  same 
volume  with  those  laws  and  resolutions  at  the  end  of  the  session. 

There  is  no  statute  fixing  the  time  when  acts  of  congress  shall  take  effect, 
but  it  is  settled  that  where  no  other  time  is  prescribed,  they  take  effect  from 
their  date.  Matthews  v.  Zane,  7  Wheat.,  211.  Where  the  language  employed 
is  u  from  and  after  the  passing  of  this  act,"  the  same  result  follows.  The  act 
becomes  effectual  upon  the  day  of  its  date.  In  such  cases  it  is  operative  from 
the  first  moment  of  that  day.  Fractions  of  the  day  are  not  recognized.  An 
inquiry  involving  that  subject  is  inadmissible.  See  Weiman's  Case,  20  Vt, 
653;  see  also  Howe's  Case,  21  id.,  619;  The  Ann,  1  Gall.,  62)  Arnold  v.  The 
United  States,  9  Cranch,  104;  1  Kent,  457,  where  the  subject  is  examined  with 
learning  and  ability. 

§  65.  Publication  in  the  newspapers  is  not  requisite  to  make  a  proclamation 
operative. 

Publishing  by  outcry,  in  the  market-place  and  streets  of  towns,  as  sug- 
gested by  Chitty,  has,  we  apprehend,  fallen  into  disuse  in  England.  It  is  cer- 
tainly unknown  in  this  country.  While  it  is  said  the  proclamation  always 
appears  in  the  gazette,  he  does  not  say  that  it  cannot  become  operative  until 
promulgated  in  that  way.  As  no  mode  of  publication  is  prescribed,  and  those 
suggested  will  answer,  we  do  not  see  why  applying  the  seal  and  depositing 
the  instrument  in  the  office  of  the  secretary  of  state  may  not  be  held  to  have 
the  same  effect.  The  president  and  secretary  have  then  completed  their 
work.    It  is  there  amidst  the  archives  of  the  nation.     The  laws  of  congress 
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are  placed  there.  All  persons  desiring  it  can  have  access,  and  procure  authen- 
ticated copies  of  both.  The  president  signs  and  the  secretary  of  state  seals 
and  attests  the  proclamation.  The  president  and  congress  make  the  laws. 
Both  are  intended  to  be  published  in  the  newspapers  and  in  book  form.  Acts 
take  effect  before  they  are  printed  or  published.  Why  should  not  the  same 
rule  apply  to  proclamations?  We  see  no  solid  reason  for  making  a  distinc- 
tion. If  it  be  objected  that  the  proclamation  may  not  then  be  known  to  many 
of  those  to  be  affected  by  it,  the  remark  applies  with  equal  force  to  statutes. 
The  latter  taking  effect  by  relation  from  the  beginning  of  the  day  of  their 
date,  may  thus  become  operative  from  a  period  earlier  than  that  of  their  ap- 
proval by  the  president,  and  indeed  earlier  than  that  at  which  they  received 
the  requisite  legislative  sanction.  The  legislative  action  may  all  occufr  in  the 
latter  part  of  the  day  of  their  approval.  The  approval  must  necessarily  be 
still  later.  It  may  be  added,  as  to  both  statutes  and  proclamations,  that  even 
after  publication  in  the  newspapers,  there  are  in  our  country  large  districts  of 
territory  where  actual  knowledge  does  not  usually  penetrate  through  that  or 
any  other  channel  of  communication,  until  a  considerably  later  period.  It 
will  hardly  be  contended  that  proclamations  should  take  effect  at  different 
times,  in  different  places,  according  to  the  speedier  or  less  speedy  means  of 
knowledge  in  such  places  respectively. 

But  the  gravest  objection  to  the  test  of  publication  contended  for  by  the  de- 
fendant in  error  remains  to  be  considered.  It  would  make  the  time  of  taking 
offect  depend  upon  extraneous  evidence,  which  might  be  conflicting,  and 
might  not  be  preserved.  The  date  is  an  unvarying  guide.  If  that  be  departed 
from,  the  subject  may  be  one  of  indefinitely  recurring  litigation.  The  result  in 
one  case  would  be  no  bar  in  another  if  the  parties  were  different.  Upon  whom 
would  rest  the  burden  of  proof,  the  party  alleging  or  the  party  denying  the 
fact  of  publication?  If,  after  a  lapse  of  years,  the  proof  were  that  a 
proclamation  purporting  to  be  published  by  authority,  was  seen  at  a  specified 
time  in  a  newspaper,  but  the  p^iper  were  lost  and  its  date  could  not  be 
shown,  would  the  proclamation  be  held  to  take  effect  only  from  the  time  it 
was  so  seen  by  the  witness?  Suppose  in  the  distant  future  no  proof  of  pub- 
lication could  be  found,  would  all  the  rights  which  had  grown  up  under  it  be 
lost  unless  protected  by  the  rule  of  limitations?  Would  the  instrument  itself 
be  a  nullity?  Would  an  exemplified  copy  from  the  proper  office  be  an  insuf- 
ficient answer  to  the  plea  of  nul  ttel  record?  According  to  the  views  main- 
tained by  the  counsel  for  the  plaintiff  in  error  all  these  questions  must  be 
answered  in  the  affirmative.  The  only  way  to  guard  against  these  mischiefs 
is  to  apply  the  same  rule  of  presumption  to  proclamations  that  is  applied  to 
statutes,  that  is,  that  they,  had  a  valid  existence  on  the  day  of  their  date,  and 
to  permit  no  inquiry  upon  the  subject.  'Conceding  publication  to  be  neces- 
sary, the  officer  upon  whom  rests  the  duty  of  making  it  should  be  conclusively 
presumed  to  have  promptly  and  properly  discharged  that  duty.  If  the 
proclamation  here  involved  were  a  resolution  or  an  act  of  congress  no  such 
question  could  arise.  That  "a  proclamation,"  .  .  .  "if  denied,  in  to  be 
tried  by  the  record  thereof"  and  that  in  such  case  the  proper  plea  is  nul  titl 
record,  seems  to  be  conclusive  upon  the  subject. 

It  would  be  unfit  and  unsafe  to  allow  the  commencement  of  the  effect, 
whenever  the  question  arises,  whether  at  a  near  or  a  distant  time,  to  depend 
upon  the  uncertainty  of  parol  proof,  or  upon  anything  extrinsic  to  the  instru- 
ment itself,  as  found  in  the  archives  of  the  nation. 
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Judgment  reversed,  and  the  case  remanded  with  directions  to  enter  a  judg- 
ment in  favor  of  the  appellant. 

Mb.  Justice  Davis  concurred  in  the  judgment. 

Justices  Hunt,  Millee,  Field  and  Bradley-  dissented,  holding  that  a  proc- 
lamation does  not  become  operative  till  it  is  made  public;  that  the  fact  that 
it  has  the  seal  of  the  United  States  affixed,  and  is  deposited  in  the  state  de- 
partment, does  not  make  it  operative. 

• 

§  GG.  War  powers. —  The  proclamation  of  the  president,  of  August  16,  1861,  in  pursuance  of 
the  act  of  July  13,  1861,  declaring  a  state  of  insurrection  to  exist  in  certain  states,  and  forbid- 
ding all  commercial  intercourse  between  them  and  the  citizens  of  the  loyal  states ;  and  the  procla- 
mation of  February  28,  1802,  modifying  the  former  so  as  to  license  and  permit  such  commercial 
intercourse  as  might  be  within  the  rules  and  regulations  of  the  treasury  department ;  and  the 
treasury  regulation  requiring  a  fee  of  four  cents  a  pound  for  a  license  to  purchase  cotton  in  any 
insurrectionary  district  and  transport  it  to  a  loyal  state,  were  a  legitimate  exercise  of  the  bel- 
ligerent powers  of  the  government.    Hamilton  v.  Dillin,  21  Wall.,  73.     See  War. 

g  G7.  The  right  to  cause  a  blockade  of  the  ports  of  an  enemy  is  a  belligerent  right  and.  under 
the  constitution  and  laws  of  the  United  States,  can  be  exercised  by  the  president,  in  case  of 
war,  in  his  capacity  of  commander-in-chief  of  the  army  and  navy,  without  the  intervention  of 
any  act  of  congress.    The  Schooner  Tropic  Wind,*  14  Law  Rep.,  144. 

§  G8.  The  president  of  the  United  States,  as  commander-in-chief  of  the  army  and  navy,  is  not 
only  authorized  but  is  bound  to  exercise  the  powers  of  that  office  when  the  occasion  shall  arise, 
without  any  declaration  of  war  by  act  of  congress.  The  method  of  doing  this  is  largely  a  mat- 
ter of  executive  discretion.  He  may  make  maritime  captures  and  subject  them  to  judicial  in- 
vestigation.   The  Amy  Warwick,  2  Spr.,  123;  14  Law  Rep.  (N.  S.),  335. 

§  69.  The  power  of  the  president  to  establish  rules  and  regulations  for  the  government  of  the 
army  is  undoubted.  The  power  to  establish  implies,  necessarily,  the  power  to  modify  or  re- 
peal, or  to  create  anew.  The  secretary  of  war  is  the  regular  constitutional  organ  of  the  presi- 
dent for  the  administration  of  the  military  establishment  of  the  nation ;  and  the  rules  and 
orders  publicly  promulgated  through  him  must  be  received  as  the  acts  of  the  executive,  and  as 
such  be  binding  upon  all  within  the  sphere  of  his  legal  and  constitutional  authority.  United 
States  v.  Eliason,  16  Pet,  201. 

§  70.  The  secretary  of  the  navy,  unauthorized  by  congress,  assisted  by  a  board  of  officers 
convened  specially,  formulated  a  code  of  regulations  for  the  government  of  the  navy  which 
met  with  the  approval  of  the  president,  and  by  him  were  ordered  to  be  adopted  and  observed, 
etc.  A  question  being  raised  as  to  the  power  of  the  president,  or  the  secretary  pf  the  navy  act- 
ing by  his  direction,  to  adopt  and  enforce  the  new  code  without  authorization  of  congress, 
elicited  the  fact  that  while  the  president  possesses  a  limited  power  to  establish  regulations 
purely  enabling  or  executive  in  their  nature,  yet  he  can  not  usurp  the  legislative  functions  of 
congress,  as  he  has  done  in  this  case,  and  authorize  the  establishment  of  new  rules  for  the 
government  of  the  navy.    Navy  Regulgtions,*  6  Op.  Att'y  Gen'l,  10. 

§  71.  The  power  of  the  president  under  the  act  of  February  28 ,  1795,  to  call  out  the  militia,  is 
a  discretionary  power  to  be  exercised  by  him  upon  his  own  opinion  of  the  exigency  of  the 
occasion.  His  decision  upon  the  existence  of  the  exigency  is  conclusive.  Martin  v.  Mott,  12 
Wheat..  19. 

§  72.  Appeal  from  heads  of  departments.—  The  settlements  of  the  accounting  officers  of 
the  treasury  are,  as  far  as  the  executive  department  is  concerned,  final  and  conclusive.  One 
who  conceives  himself  injured  by  such  settlement  must  have  recourse  to  the  judiciary  or  con- 
gress. The  president  has  no  authority  to  interfere.  President  and  Accounting  Officers,*  1  Op. 
Att'y  Gen'l,  624,  636. 

§  73.  A  claim  for  an  increase  of  pension  was  disallowed  by  the  commissioner  of  pensions; 
upon  an  appeal  to  the  secretary  of  war,  the  former  decision  was  affirmed.  It  was  then  en- 
deavored to  appeal  to  the  president,  but  the  latter  possesses  no  power  to  entertain  such  an  ap- 
peal ;  for  while  he  has  the  power  of  removal  from  office  he  cannot  correct,  by  his  own  official 
act,  the  errors  of  judgment  of  his  subordinates.  Power  of  the  President  Respecting  Pension 
Cases,*  4  Op.  Att'y  Gen'l,  515. 

§  74.  The  president  has  no  power  to  entertain  appeals  in  matters  of  account  on  the  applica- 
tion of  the  commissioner  of  customs.  Jurisdiction  of  Accounting  Officers,*  5  Op.  Att'y  Gen'l, 
680. 

§  75.  The  decision  of  accounting  officers  upon  a  matter  within  their  jurisdiction  is  conclusive 
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upon  the  president,  and  an  appeal  in  such  a  case  will  not  lie  to  him.  Appeals  from  Account- 
ing Officers,*  2  Op.  Att'y  Gen'l,  544. 

§  70.  It  is  inadvisable,  though  not  ultra  his  power,  for  the  president  to  entertain  an  appeal 
from  the  decision  of  the  head  of  a  department  regarding  a  private  claim  against  the  govern- 
ment.   Bollman's  Case,*  10  Op.  Att'y  Gen'l,  526. 

§  77.  The  members  of  congress  from  the  state  of  Rhode  Island  appealed  to  the  president 
from  a  decision  of  the  commissioner  of  the  general  land  office,  relative  to  the  reservation  of 
lands  for  the  state  of  Rhode  Island,  under  act  of  congress.  This  was  improper,  for  while  the 
president  has  power  to  entertain  such  appeal,  yet  it  is  inexpedient  for  him  to  create  a  precedent 
of  such  doubtful  propriety.  The  review  of  an  appeal  of  this  nature  would  fall  more  properly 
within  the  province  of  the  secretary  of  the  interior.  Relation  of  President  to  Executive  De- 
partments,* 10  Op.  Att'y  Gen'l,  527. 

§  78.  Interference  in  judicial  proceedings.— While  a  person,  acting  under  a  commission 
from  a  sovereign  of  a  foreign  nation,  is  not  amenable  for  his  actions  under  it,  to  any  judiciary 
tribunal  in  the  United  States,  still  the  president  will  not  interfere  with  judicial  proceedings  be- 
tween an  individual  and  such  commissioner,  where  the  controversy  is  entitled  to  atrial  accord- 
ing to  law.    Actions  against  Foreigners,*  1  Op.  Att'y  Gen'l,  81. 

§  79.  The  president  has  no  right  to  interpose  lys  authority  to  stop  an  individual  suit  against 
a  consul  of  a  foreign  government.  He  must  leave  the  matter  to  the  tribunals  of  justice. 
Consular  Privileges,*  1  Op.  Att'y  Gen'l,  77. 

§  80.  The  president  will  not  order  a  nolle  prosequi  to  be  entered  in  a  proceeding  for  the  con- 
demnation of  a  foreign  vessel  for  a  breach  of  our  navigation  laws  pending  an  appeal  from  the 
decree  of  the  district  court.  It  is  the  office  of  the  judicial  department  to  construe  acts  of  con- 
gress, and  the  executive  will  not  interfere  with  it.  Interference  with  the  Judiciary,*  1  Op. 
Att'y  Gen'l,  366. 

§  81.  The  president  will  not  officially  interfere  in  a  matter  of  private  and  individual  litiga- 
tion.   Executive  Interference  with  Private  Litigation,*  1  Op.  Att'y  Gen'l,  405. 

§  82.  The  president  can  order  a  nolle  prosequi  in  any  stage  of  a  criminal  proceeding  in  the 
name  of  the  United  States.    Power  to  Order  a  Nolle  Prosequi*  5  Op.  Att'y  Gen'l,  729. 

§  83.  Under  the  constitution  and  laws  of  the  United  States,  the  president  has  no  right  to  in- 
terfere in  a  civil  suit  between  two  citizens.  But  where  the  arrest  of  an  army  officer,  at  the 
suit  of  another  individual  occurred  in  Florida,  while  that  territory  was  still  governed  by  the 
laws  of  Spain,  the  right  of  the  president  to  exercise  such  a  power  would  depend  entirely  upon 
those  laws.    Concerning  the  Imprisonment  of  Captain  Bell,*  5  Op.  Att'y  Gen'l,  742. 

§  84.  The  constitutional  right  of  the  president  to  order  the  discontinuance  of  a  suit  begun 
in  the  name  of  the  United  States,  wrongfully,  is  indisputable.  But  a  case  by  the  government 
against  the  mayor,  aldermen  and  inhabitants  of  New  Orleans,  praying  for  an  injunction  to 
prohibit  them  from  selling  certain  unoccupied  lands  lying  between  the  line  of  buildings  fronting 
on  the  Mississippi  and  the  river  itself,  the  petition  asserting  the  right  to  the  same  to  be  in  the 
United  States, and  setting  forth  the  grounds  on  which  such  right  is  based,  where  the  filing  of 
the  petition  is  followed  by  the  award  of  an  injunction,  does  not  present  an  opportunity  for  the 
proper  exercise  of  that  right.  Nor  does  any  other  case,  where  a  federal  court,  free  from  suspi- 
cion of  impurity,  has  taken  cognizance  of  the  matter  and  thereby  given  countenance  to  the 
claim.    Power  of  President  to  Discontinue  a  Suit,*  2  Op.  Att'y  Gen'l,  53. 

§  85.  A  balance  was  found  against  a  party  upon  a  settlement  of  his  accounts  by  the  account- 
ing officer,  and  a  suit  begun  therefor ;  the  power  of  the  president  to  order  a  discontinuance  of 
the  suit  on  the  ground  of  alleged  errors  in  the  settlement  was  called  in  question.  It  was 
•decided  that  the  executive  was  concluded  by  the  decision  of  the  comptroller,  and  that  the  exec- 
utive power  is  not  extensive  enough  to  permit  the  president  to  question  the  correctness  of-  the 
account  for  the  purpose  of  taking  any  measures  to  repair  the  errors  which  the  accounting  offi- 
cers have  committed.    Accounts  and  Accounting  Officers,*  2  Op.  Att'y  Gen'l,  507. 

§86.  Where  a  suit  begun  by  the  government  against  a  private  individual  has  been  repeat- 
edly dismissed,  and  each  time  renewed,  the  president  may  interfere  and  compel  the  district 
attorney  to  proceed  to  a  trial  without  delay.    Ibid. 

%  87.  Removal  of  officers. —  As  the  tenure  of  office  of  no  officers  except  those  in  the  judicial 
department  is,  by  the  constitution,  provided  to  be  during  good  behavior,  it  follows  that  the 
power  of  the  president  to  dismiss  a  civil  or  military  officer  is  discretionary,  unless  congress 
have  provided  for  the  term  for  which  the  office  shall  be  held.  Gratiot  v.  United  States,*  1  Ct. 
d.,  258.    See  Officers. 

g  88.  Military  storekeepers  are  quasi  officers  of  the  army,  and  as  such  subject  to  be  deprived 
of  their  commissions  at  the  will  of  the  executive.  Military  Storekeeper,*  6  Op.  Att'y  Gen'l,  4. 

§  89.  Under  the  settled  construction  of  1789,  in  regard  to  the  executive  power,  the  president 
has  absolute  power  to  strike  an  officer  of  the  United  States  army  from  the  rolls  without  a  trial, 
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even  though  a  court  of  inquiry,  appointed  to  investigate  his  conduct,  has  given  a  decision  in 
his  favor.     Power  of  President  to  Dismiss  from  Military  Service,*  4  Op.  Att'y  Gen'l, 1. 

g  90.  Transfer  of  appropriations.— The  act  of  July,  1886,  authorizing  the  president  to  make 
transfers  from  head  of  appropriations  for  fortifications  to  another  for  alike  object,  is  sufficient 
authority  to  enable  him  to  transfer  part  of  an  appropriation  for  Fort  Moultrie  to  Fort  Johnson. 
Transfer  of  Appropriations,*  4  Op.  Att'y  Gen'l,  110. 

§  91.  By  the  act  of  1820,  the  president  has  a  discretionary  power  to  direct  transfers  of  ap- 
propriations from  the  branch  of  expenditure  of  incidental  expenses  of  the  quartermaster's  de- 
partment to  the  other  branches  of  barracks,  quarters,  etc.,  and  to  that  of  transportation  of 
officers'  baggage.  Transfer  of  Appropriations  for  the  War  Department,*  4  Op.  Att'y  Gen'l,  363. 

§  92.  Congress  appropriated  a  particular  sum  of  money  for  the  mileage  and  pay  of  the  mem- 
bers of  the  house  of  representatives;  and  another  sum,  in  gross,  for  the  contingent  expenses  of 
the  house.  A  deficiency  occurring  in  the  contingent  fund  after  the  adjournment  of  the 
house,  it  was  endeavored  to  have  the  president  transfer  the  amount  of  the  deficiency  from 
the  appropriation  for  mileage  and  pay  of  members  to  the  contingent  fund.  But  the  president 
has  not  the  power,  in  the  absence  of  express  authority  conferred  by  congress,  to  make  any 
such  transfer.  Transfer  of  Specific  Appropriations  of  House  of  Representatives  to  Contingent 
Fund,*  3  Op.  Att'y  Gen'l,  442.  # 

§  93.  Protection  of  aliens.—  It  is  the  duty  of  the  executive  of  the  United  States,  to  whom 
the  care  of  the  government's  foreign  relations  is  committed  by  the  constitution,  to  take  all 
lawful  measures  to  protect  in  their  personal  rights  alien  subjects  of  a  nation  with  whom  the 
United  StateB  are  at  peace,  who  place  themselves  under  the  safeguard  of  this  government's 
laws.  But  the  capacity  of  the  executive,  in  this  respect,  is  limited  to  the  execution  of  the 
laws  that  congress  has  passed.  Duty  of  the  Executive  Respecting  Alien  Residents,*  3  Op.  Att'y 
Gen'l,  258. 

§  94.  Discharge  of  debtors. —  The  president  has  not  the  power  under  the  act  of  March  3, 
1817,  to  discharge  public  debtors  imprisoned  upon  mesne  process,  but  only  debtors  imprisoned 
on  execution.    Executive  Power  to  Discharge  Public  Debtors,*  1  Op.  Att'y  Gen'l,  231. 

§  95.  A.  was  imprisoned  for  a  debt  arising  from  moneys  had  and  received  by  him  as  an 
agent  of  the  United  States.  The  act  of  1817,  authorizing  the  president  to  discharge  persons 
confined  under  execution,  and  providing  that  the  judgment  shall  remain  good  and  sufficient  in 
law,  has  no  application  to  A.'s  case,  as  he  was  not  confined  under  execution.  In  order  that  he 
may  be  within  the  provisions  of  the  act,  A.  should  confess  judgment  for  the  amount  due;  a 
capias  should  issue  on  this,  and  A.  should  then  be  charged  in  execution.  The  presidential 
authority  can  then  be  exerted.  Power  of  President  over  Imprisoned  Debtors,*  2  Op.  Att'y 
Gen'l,  285. 

§  96.  The  president  has  no  power  to  order  moneys  paid  into  the  treasury  by  judgment  and 
execution,  upon  the  penalty  of  a  bond,  to  be  refunded  several  years  after  payment  made,  the 
constitutional  power  given  him  to  grant  "reprieves  and  pardons,"  etc.,  and  the  act  of  March 
8,  1817,  giving  him  authority  to  discharge  from  prison  certain  debtors  of  the  government, 
being  totally  inapplicable  to  the  subject.  Power  of  President  to  Refund  Moneys,*  2  Op.  Att'y 
Gen'l,  189. 

§  97.  Acts  binding  on  snccessor. —  Under  the  reservations  in  a  treaty  entered  into  between 
the  United  States  and  the  Choctaws,  half  a  section  of  land  was  granted  to  A.,  which  was  sub- 
sequently located,  and  approved  by  the  president.  Following  this  approval,  application  was 
made  by  commissioners  of  the  state,  on  behalf  of  the  school  fund,  for  the  same  tract  of  land,  on 
the  ground  that  they  had  selected  it  prior  to  its  being  located  for  A.  They  had  made  prior 
selections  that  had  been  rejected  by  the  register  of  the  land  office.  The  president's  approval 
of  A. '8  selection  vested  the  right  in  A.,  and  such  right  cannot  be  divested  by  any  act  of  the 
president's  successor  in  office.    Power  of  the  President,*  6  Op.  Att'y  Gen'l,  603. 

§  98.  The  judgment  and  sentence  imposed  upon  an  officer  by  a  court-martial,  having  been 
duly  approved  by  the  president  and  executed,-  cannot  be  reviewed  and  reversed  by  a  successor 
in  office.     Howe's  Case,*  6  Op.  Att'y  Gen'l,  506. 

$  99.  A  question  was  referred  to  the  attorney  general  as  to  whether  A.  and  B.  were  then  in 
the  service  and  entitled  to  their  pay  as  pursers  in  the  navy,  the  cases  having  met  with  an  ad- 
verse decision  under  a  former  president.  The  question  was  then  suggested,  "  how  far  the 
present  executive  is  authorized  to  review  and  unsettle  the  acts  of  his  predecessor."  The  con- 
clusiveness of  an  act  of  an  executive  upon  his  successor  was  understood  to  be  not  only  a  rule 
of  action  adopted  by  each  administration,  but  was  also  a  mark  of  courtesy  and  respect  due 
from  one  executive  to  another.  Right  of  Executive  to  Review  Acts  of  Predecessors,*  2  Op. 
Att'y  Gen'l,  8. 

§  100.  Where  a  matter  was  referred  to  the  president  for  his  decision,  with  the  proviso  that 
said  decision  should  be  binding  and  obligatory  upon  the  parties,  and  in  accordance  with  such 
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reference  the  president  considered,  decided  and  settled  the  controversy,  his  award  is  final  and 
conclusive,  and  his  successor  in  office  cannot  re-open  the  subject.  Georgia  and  the  Treaty  of 
Indian  Spring,*  2  Op.  Att'y  Gen'l,  110. 

§  101.  Release  of  sureties. —  No  power  exists  in  the  executive  to  discharge  sureties  from 
their  obligations  on  a  bond  given  the  United  States  by  a  marshal.  Sureties  on  a  Marshal's 
Bond  *  7  Op.  Att'y  Gen'l,  62. 

§  102.  Employment  of  oonnsel.— The  president  has  no  proper  authority  to  employ  counsel 
at  the  public  expense,  to  advise,  protect  and  defend  the  marshal  of  the  southern  district  of 
New  York  in  cases  arising  from  the  discharge  of  his  official  duties  under  the  fugitive  slave  law. 
Duty  of  President  Respecting  District  Marshals,*  5  Op.  Att'y  Gen'l,  287. 

g  108.  A  marshal  having  been  sued  for  arresting  a  person,  in  the  performance  of  his  duty, 
supposed  to  be  extraditable  as  a  fugitive  from  service,  it  would  be  a  lawful  exercise  of  his 
power  for  the  president  to  authorize  the  marshal's  defense  by  the  United  States.  Extradition 
of  Fugitives  from  Service,*  6  Op.  Att'y  Gen'l,  220. 

§  104.  As  to  claims  for  necessaries  furnished  the  Indians,  it  rests  in  the  discretion  of  the 
president  whether  and  in  what  manner  the  same  shall  be  paid.  Contracts  of  Indians,*  6  Op. 
Att'y  Gen'l,  462. 

§  105.  Pardoning  power. — Where  the  law  provides  for  the  payment  of  a  portion  of  a  fine 
to  an  informer,  after  a  judgment  the  informer's  right  becomes  a  vested  interest,  and  it  is  not 
within  the  pardoning  power  of  the  president  of  the  United  States,  in  remitting  the  fine,  to 
divest  that  interest.    United  States  v.  Harris,  1  Abb.,  116.    See  Crimes. 

%  106.  The  grant  of  power  in  the  constitution  to  the  president,  to  pardon  "  offenses  against 
the  United  States,"  is  limited  in  its  exercise  to  offenses,  i.  e.,  crimes  and  misdemeanors.  Hence 
in  the  case  of  an  action  in  rem,  agains%a  vessel,  for  a  violation  by  her  owner  of  the  act  of 
1838,  the  president  does  not  possess  the  power  to  remit  the  penalty  and  forfeiture.  Case  of 
Steamboat  Minnesota*  11  Op.  Att'y  Gen'l,  122. 

§  107.  The  second  section  of  the  second  article  of  the  constitution,  giving  the  president 
power  to  grant  .  .  .  pardons  for  offenses  against  the  {Juited  States,  except  in  cases  of  im- 
peachment, is  sufficiently  broad  to  enable  him  to  remit  forfeitures  of  vessels  condemned  for  an 
infraction  of  the  slave-trade  act  of  1818.  But  such  power  should  extend  only  to  a  remission 
of  the  interests  of  the  government  and  should  not  affect  the  vested  interests  of  others.  Power 
of  Executive  to  Remit  Forfeitures,*  4  Op.  Att'y  Gen'l,  578. 

§  108.  Remission  of  forfeitures. — The  president  has  no  power  to  remit  the  forfeiture  of  a 
bail-bond.    Power  of  President  to  Remit  Bail-bond  Forfeitures,*  4  Op.  Att'y  Gen'l,  144. 

§109.  Conflict  between  state  ©ill cers.— There  is  no  duty  incumbent  upon  the  president, 
nor  has  he  the  power,  to  interfere  or  take  cognizance  of  any  internal  conflict  arising  between 
the  officers  of  any  state.  Hence,  where  the  governor  of  Louisiana  removed  a  state  judge 
from  office,  the  justice  or  injustice  of  the  removal  was  a  matter  entirely  within  the  cogniz- 
ance of  the  state  judiciary.     Case  of  Judge  Handlin,*  11  Op.  Att'y  Gen'l,  116. 

§  INK  Execution  of  foreign  laws. —  A  legislative  enactment  in  New  South  Wales  purposed 
the  prevention  of  desertion  and  other  misconduct  of  seamen  belonging  to  foreign  ships  within 
the  jurisdiction  of  said  colony,  but  provided  that  no  punishment  under  the  act  should  be 
meted  out  except  at  the  instance  of  the  consul  of  the  nation  to  which  such  ship  should  belong, 
unless  such  nation,  by  its  proper  officer,  shall  have  signified  its  desire  that  said  act  should  be 
enforced  as  to  the  crews  of  its  vessels.  The  president  has  no  power  to  effectuate  this  act  on 
the  behalf  of  the  United  States.  Neither  the  constitution  nor  treaties  between  this  govern- 
ment and  that  of  Great  Britain,  nor  acts  of  congress,  empower  him  to  impart  life  to  a  foreign 
law  which  does  not,  of  its  own  force,  possess  such  life.  That  can  only  be  done -through  an  act 
of  conjrress  or  by  a  treaty.    Power  of  the  President,*  6  Op.  Att'y  Gen'l,  209. 

§  111.  Suspension  of  writ  of  habeas  corpus. —  The  president  of  the  United  States  has  not 
power  to  suspend  the  writ  of  habeas  corpus.  Such  action  can  be  taken  only  by  congress. 
Ex  parte  Merryman,  9  Am.  L.  Reg.,  524;  Taney,  246.    See  Writs. 

§112.  In  the  time  of  a  great  and  dangerous  insurrection,  the  president  has  the  discretion- 
ary power  to  cause  to  be  arrested  and  held  in  custody  persons  known  to  have  criminal  inter- 
course with  the  insurgents,  or  persons  against  whom  there  is  probable  cause  for  suspicion  of 
such  criminal  complicity.  And  in  cases  of  such  arrests  he  is  justified  in  refusing  to  obey  a 
writ  of  habeas  corpus  issued  by  a  court  or  a  judge,  requiring  him  or  his  agent  to  produce  the 
body  of  the  prisoner  and  show  the  cause  of  his  caption  and  detention,  to  be  adjudged  and  dis- 
posed of  by  such  court  or  judge.  Suspension  of  the  Privilege  of  the  Writ  of  Habeas  Corpus,* 
10  Op.  Att'y  Gen'l,  74. 

g  1 13.  The  president  of  the  United  8tatea  has  no  authority  to  suspend  the  privileges  of  the 
writ  of  habeas  corpus,  except  as  authorized  and  directed  by  congress;  and  at  the  date  of  the 
proclamation  of  September  24,  1862,  no  such  power  existed.    McCall  r.  McDowell,  Deady,  233. 
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§§114-127.  GOVERNMENT. 

§  114.  Trespassers  on  public  land?.— The  president,  by  virtue  of  the  act  of  March,  1807. 
(2  U.  S.  Stats,  at  large,  445)  may  direct  the  marshal  of  the  district  where  the  offense  shall  be 
committed,  to  remove  all  persons  intruding  or  trespassing  upon  the  public  coal  lands  in  Cali- 
fornia.   Coal  Lands  in  California,*  10  Op.  Att'y  Gen'l,  184. 

§  115.  Prize  courts. —  Neither  the  president  of  the  United  States  nor  any  executive  officer 
has  authority  to  establish  a  prize  court  in  a  conquered  country,  and  authorize  it  to  decide  upon 
the  right  of  the  United  States,  or  of  individuals  in  prize  cases,  nor  to  administer  the  laws  of 
nations.  Jecker  v.  Montgomery,  13  How.,  498. 

§  11C.  No  power  to  revive  laws. —  The  president  of  the  United  States  has  no  common  law 
prerogative  to  interdict  commercial  intercourse  with  any  nation,  or  to  revive  by  proclamation 
any  act  of  congress,  whose  operation  has  expired.  His  authority  for  this  purpose  must  be  de- 
rived from  some  positive  law.  The  proclamation  of  August  9, 1809,  did  not  revive  the  non- 
intercourse  act  of  March  1,  1809,  chapter  91.    Schooner  Orono,  1  Gall.,  137. 

§  1 1 7.  Public  measures,  how  made  known. —  It  is  to  the  department  of  state  that  reference 
must  be  made  for  the  official  acts  of  the  president  in  relation  to  those  public  measures  which 
he  may  establish,  and  which  are  not  more  immediately  connected  with  the  duties  of  some 
other  department ;  but  the  president  may  direct  some  other  department  to  make  known  the 
measures  which  he  may  think  proper  to  establish.    Lockington  v.  Smith,  Pet.  C.  C,  466. 

§  1 18.  Orders  —  No  seal  required.—  There  is  no  law  or  usage  requiring  a  seal  to  the  orders 
of  the  president  to  give  them  validity.     Ibid. 

§  1 19.  No  power  has  been  given  the  president  to  fill  np  public  lots  in  the  city  of  Wash- 
ington or  to  cause  the  removal  of  stagnant  water  and  thereby  prevent  disease.  President  and 
Washington  City,*  1  Op.  Att'y  Gen'l,  615. 

§  120.  Approval  of  bills. —  The  only  duty  requirajl  of  the  president  by  the  constitution  in 
regard  to  a  bill  which  he  approves  is  that  he  shall  sign  it.  It  is  not  required  that  he  shall  write 
on  the  bill  the  word  "  approved,"  nor  that  he  shall  date  it.  Gardner  v.  The  Collector,  6  WalL, 
499. 

§  121.  That  the  illegal  seizure  of  a  nentral  vessel  was  made  under  orders  of  the  presi- 
dent of  the  United  States  will  not  constitute  a  valid  defense  in  an  action  against  the  com- 
mander of  the  vessel  making  the  seizure.    Little  v.  Barreme,  2  Cr.,  170. 

§  122.  Appointment  of  officers.— The  executive  of  the  United  States  has  no  right,  after  the 
appointment  of  an  officer  who  is  not  removable  at  will,  to  withhold  his  commission.  Marbury 
v.  Madison,  1  Cr.,  137.    See  Officers. 

§  123.  The  president  of  the  United  States  has  no  power  to  declare  war  either  against  a 
foreign  nation  or  a  domestic  state,  but  he  is  authorized  to  use  military  and  naval  force  against 
a  foreign  invasion,  or  to  suppress  an  insurrection  against  the  government  of  a  state  or  of  the 
United  States ;  and  he  has  the  right  jure  belli  in  the  case  of  an  actual  insurrection  to  institute 
a  blockade  of  ports  in  possession  of  states  in  rebellion,  which  neutrals  are  bound  to  regard. 
The  Prize  Cases,  2  Black,  635;  The  Hiawatha,  Bl.  Pr.  Cas.,  1. 

§  1 24.  Protection  of  citizens  abroad.— It  is  the  duty  of  the  president  of  the  United  States 
to  protect  citizens  residing  abroad.  When  and  how  this  duty  is  to  be  performed  is  a  matter 
of  executive  discretion.  In  the  exercise  of  this  discretion,  neither  he  nor  his  authorized  agent 
is  personally  civilly  responsible  for  the  consequences.  Thus  the  commander  of  a  naval  vessel, 
ordered  by  the  president  to  bombard  a  city  of  a  foreign  country  for  the  protection  of  citizens 
residing  there,  is  not  personally  liable  for  damages  caused  by  such  bombardment.  Durand  r. 
Hollins,  4  Blatch.,  461. 

§  125.  May  order  discharge  of  arrested  vessel. —  A  vessel,  arrested  to  prevent  her  cruising 
against  belligerent  powers,  may  be  discharged  simply  by  an  order  from  the  president  to  the 
marshal  in  custody ;  a  formal  pardon  is  not  necessary.  The  payment  of  the  expenses  of  the 
arrest  by  the  owner  and  the  dismissal  of  a  suit  instituted  by  him  against  the  marshal  for  dam- 
ages for  the  seizure,  may  be  made  a  condition  of  such  discharge.  '  Discharge  of  a  Cruiser,*  1  Op, 
Att'y  Gen'l,  48. 

§  126.  Admitting  to  bail. —  The  president  has  no  power  to  direct  that  a  person  charged  with 
an  offense  against  the  United  States  be  admitted  to  bail.  The  question  of  bail  is  a  judicial  not 
an  executive  one.     Power  of  President  Concerning  Bail,*  1  Op.  Att'y  Gen'l,  213. 

§  127.  Ordering  arrest  without  warrant.— Although  the  president  has  no  power  to  order 
by  proclamation  or  instructions  to  marshals  the  arrest  of  any  person  without  warrant  from  a 
court  of  justice,  for  the  issue  of  a  warrant  of  arrest  belongs  to  the  judiciary  rather  than  to  the 
executive  department,  still  the  president  may  by  proclamation  order  the  arrest  of  an  offender 
who  has  been  once  regularly  arrested  and  has  subsequently  escaped;  for  the  regularity  of  the 
arrest  implies  that  the  probable  cause  has  been  furnished  on  oath  or  affirmation  according  to 
the  amendment  to  the  constitution,  and  that  the  warrant  has  been  duly  issued.  Power  to 
Cause  an  Arrest,*  1  Op.  Att'y  Gen'l,  229. 

656 


HKADS  OF  DEPARTMENTS.  §§  128-142. 

g  128.  Courts-iuurtiu). —  The  president  has  the  power  to  order  a  new  trial  by  a  court-martial 
upon  the  motion  of  the  defendant,  when  in  his  opinion  the  court  erred  in  excluding  proper  tes- 
timony.    New  Trials  Before  Courts-Martial,*  1  Op.  Att'y  Gen'l,  283. 

§  1 29.  It  is  beyond  the  power  of  the  president  to  annul  or  revoke  a  sentence  of  a  court- 
martial,  which  has  been  approved  and  executed  under  a  former  president.  Nor  is  the  rule 
confined  to  cases  in  which  the  sentence  of  the  court  is  required  to  be  approved  by  the  presi- 
dent Hence  where  A.  had  been  convicted  and  sentenced  by  a  general  court-martial,  and  the 
sentence  confirmed  by  the  commanding  officer  and  directed  to  be  carried  into  execution,  the 
president  was  powerless  to  revise  it.    Ryan's  Case,*  10  Op.  Att'y  Gen'l,  64. 

§  130.  Where  the  president  is  dissatisfied  with  the  opinion  of  a  naval  court-martial,  he  has 
authority  to  refer  the  case  back  for  reconsideration,  where  his  previous  sanction  is  necessary 
for  the  execution  of  its  judgment.    The  President  and  Courts-Martial,*  4  Op.  Att'y  Gen'l,  19. 

§  181.  Execution  of  death  sentence?. —  It  is  the  duty  of  the  president  to  issue  warrants  for 
the  execution  of  death  sentences  by  federal  courts,  in  all  cases  where  they  are  made  necessary 
by  the  practice  of  the  state  in  which  the  sentence  is  passed.  Death  Warrants,*  1  Op.  Att'y 
Gen'l.  228. 

§  182.  Miscellaneous.—  The  effects  of  a  party  having  been  confiscated  for  an  alleged  viola- 
tion of  the  laws  regulating  intercourse  with  the  Indians,  it  is  for  that  party,  denying  the  reg- 
ularity of  the  proceedings,  to  pursue  his  remedy  at  law,  the  case  not  being  a  proper  one  for 
the  intervention  of  the  president.  Remedy  for  Alleged  Illegal  Prosecution,*  6  Op.  Att'y 
Gen'l,  392. 

§  188.  The  president  should  not  consent  to  place  the  government  of  the  United  States, 
which  is  not  liable  to  be  questioned  in  its  own  courts  without  its  special  consent,  in  a  position 
of  accountability  as  stakeholder,  or  garnishee,  to  its  debtors,  their  assignees,  or  creditors,  at 
least  in  the  absence  of  a  judicial  decision  to  that  effect  by  the  supreme  court.  Attachment  of 
Seamen's  Wages,*  8  Op.  Att'y  Gen'l,  718. 


III.  Heads  of  Depaetments. 

§  184.  In  general. —  Official  instructions  issued  by  the  heads  of  the  several  executive  de- 
partments, civil  or  military,  within  their  respective  jurisdictions,  are  valid  and  lawful  without 
containing  express  reference  to  the  direction  of  the  president.  And  the  direction  of  the  presi- 
dent is  to  be  presumed  in  all  instructions  and  orders  issuing  from  the  competent  department. 
Relation  of  the  President  to  the  Executive  Departments,*  7  Op.  Att'y  Gen'l,  453. 

§  1 35.  Certification  of  the  various  instruments  requiring  it  cannot  be  delegated  by  any  de- 
partmental head  or  chief  of  bureau,  in  the  absence  of  authority  of  congress.  Signature  of 
Public  Officers,*  7  Op.  Att'y  Gen'l,  .594. 

§  186.  When  a  district  court  of  the  United  States,  in  the  exercise  of  the  discretion  vested 
in  it  by  law,  has  granted  an  application  by  the  claimants  to  bond  a  vessel  after  condemnation, 
and  ordered  the  release  of  the  vessel,  the  executive  department  has  no  right  to  interfere.  The 
Meteor,*  12  Op.  Att'y  Gen'l,  2. 

§  187.  An  executive  department  has  no  right  to  omit  or  delay  the  discharge  of  the  duties 
imposed  upon  it  by  law,  at  the  request  of  a  committee  of  the  house  of  representatives,  and 
can  only  pay  attention  to  such  a  request  when  it  affects  a  discretionary  power.  New  Idria 
Mining  Co.,*  13  Op.  Att'y  Gen'l,  113. 

§  138.  According  to  the  traditional  practice  of  the  government,  any  departmental  head  in  his 
discretion  may  employ  counsel  for  the  conduct  of  the  legal  business  arising  in  his  department, 
and  the  existence  of  this  power  is  expressly  recognized  by  the  act  of  February,  1833  (10  U. 
8.  Stat,  at  Large,  162),  regulating  the  fees  in  the  legal  business  of  the  government.  Employ- 
ment of  Counsel,*  7  Op.  Att'y  Gen'l,  141. 

§  18D.  Expenditures  for  services  rendered  in  preserving  the  neutrality  of  the  United  States 
by  watching  certain  suspected  vessels,  the  orders  for  which  issued  from  the  department  of 
state,  are  properly  chargeable  to  funds  in  the  Btate  department  for  objects  of  foreign  relations. 
Expenditures  for  Preserving  Neutrality,*  7  Op.  Att'y  Gen'l,  398. 

§  1 40.  Congress  having  directed  certain  accounts  to  be  reopened,  to  allow  certain  claims, 
the  officers,  upon  whom  that  duty  devolves,  have  no  power  to  open  the  accounts  for  any  other 
purpose.    Accounts  and  Accounting  Officers,  *  2  Op.  Att'y  Gen'l,  515. 

§  141.  Department  clerks  are  not  liable  to  military  duty.     Ex  parte  Smith,  2  Cr.  C.  C.  693. 

§  142.  By  the  act  of  February,  1855,  the  court  of  claims  is  entitled  to  call  upon  any  of  the 
departments  for  any  information  or  papers  it  may  deem  necessary,  and  such  a  request  can  only 
be  refused  where  the  head  of  the  department  shall  deem  a  compliance  injurious  to  the  public 
interest.    Court  of  Claims,*  13  Op.  Att'y  Gen'l,  539. 
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§§  148-158.  §  GOVERNMENT. 

§  148.  The  president  of  the  United  States  has  the  authority  under  the  act  of  January  81, 
1828,  to  order  advances  of  public  money  to  disbursing  officers  of  the  government.  The 
marshal  of  the  District  of  Columbia  is  such  an  officer  within  the  meaning  of  that  act.  Where 
such  advances  have  been  made  the  order  of  the  head  of  a  department  will  be  regarded  as  the 
order  of  the  president,  and  the  sureties  of  the  marshal  will  be  liable  for  such  sums.  United- 
States  v.  Willinms,  5  Cr.  C.  C,  619;  United  States  v.  Cutter,  2  Curt.,  617. 

§  144.  The  executive  branch  of  the  government  is  bound  to  give  effect  to  the  laws  which 
regulate  its  duties.  This  necessarily  requires  a  construction  of  those  laws.  Where  such  con- 
struction has  been  acted  on  for  a  great  number  of  years  under  the  sanction  of  the  law  making 
power,  it  becomes  a  serious  question  how  far  the  judicial  power  can  interfere  with  such  con- 
struction. It  will  not  be  disturbed  where  no  wrong  is  done  to  an  individual.  United  States  v» 
Lytle,  5  McL.,  9. 

§  145.  The  immunity  of  an  executive  officer  from  personal  lability  for  his  official  acts  does 
not  extend  to  acts  illegally  or  erroneously  done  under  color  of  his  official  character.  United 
States  v.  Kendall,  5  Cr.  C.  C,  163. 

§  140.  The  release  of  a  joint  and  several  obligor  on  a  bond  to  the  United  States,  by  a  head  of 
a  department,  under  provisions  of  an  act  authorizing  him  to  compromise  with  debtor,  has  the 
effect  of  an  ordinary  release  between  man  and  man,  and  unless  expressly  excepted  by  the 
statute,  will  release  the  joint  obligor.    United  States  v.  Thompson,  Gilp.,  614. 

§  147.  A  writ  of  mandamus  issued  by  the  circuit  court  of  the  District  of  Columbia  will  lie 
to  an  executive  officer  where  some  ministerial  action  is  necessary  for  the  completion  of  an  in- 
dividual right  under  the  laws  of  the  United  States.  United  States  v.  Kendall,  5  Cr.  C.  C,  163. 
See  Writs. 

§  148.  A  mandamus  will  not  lie  against  the  secretary  of  the  treasury  to  compel  him  to  pay  a 
balance  due  by  the  government  for  which  there  has  been  no  appropriation  made  by  law.  Bee- 
Bide  v.  Walker,  11  How.,  272. 

§  149.  The  federal  courts  have  no  jurisdiction,  under  the  national  currency  act,  of  suits 
against  the  treasurer  of  the  United  States,  or  against  the  comptroller  of  the  currency,  for  acts 
done  in  their  official  capacity,  or  to  control  their  official  action.  Van  Antwerp  v.  Hulburd,  7 
Blatch.,426. 

§  150.  A  writ  of  mandamus  will  lie  from  the  circuit  court  of  the  United  States  to  compel 
the  collector  of  a  port  to  grant  a  clearance  to  a  vessel,  which  has  been  refused,  pursuant  to  the 
instructions  from  the  secretary  of  the  treasury,  if  such  instructions  were  not  warranted  by  law. 
Gilchrist  v.  Collector  of  Port  of  Charleston,*  1  Hall  L.  J.,  429. 

§  151.  A  mandamus  to  the  secretary  of  the  treasury  will  not  lie  to  command  the  withdrawal 
of  a  sum  of  money  from  the  treasury  of  the  United  States,  to  be  applied  in  satisfaction  of  dis- 
puted or  controverted  claims  against  the  United  States.     United  States  v.  Guthrie,  17  How.,  284. 

§  152.  The  writ  of  mandamus  will  lie  to  the  postmaster-general  to  compel  the  performance 
of  a  merely  ministerial  act  which  neither  he  nor  the  president  has  authority  to  deny  or  control. 
Kendall  v.  United  States,  12  Pet.,  524. 

§  153.  The  duties  of  the  heads  of  departments  of  the  federal  government  are  not  merely 
ministerial,  but  require  judgment  and  discretion.  A  mandamus  will  not  lie  to  the  secretary 
of  the  navy  to  require  him  to  make  payment  of  a  sum  claimed  as  pay  by  an  officer  in  the 
United  States  navy,  though  a  valid  title  to  the  same  should  be  made  out  by  plaintiff.  Brashear 
v.  Mason,  6  How.,  92. 

§  154.  Mandamus  will  not  lie  to  the  secretary  of  the  navy  to  control  his  official  action  about 
a  matter  not  purely  ministerial.     Decatur  v.  Paulding,  14  Pet.,  497. 

§  155.  Acts  binding  on  successor. —  A  head  of  a  department  of  the  government  has  no 
right  to  review  the  acts  of  his  predecessors  except  to  correct  an  error  of  calculation.  He  cannot 
recall  a  credit  given  or  allowance  made.  Such  action  is  for  the  judiciary.  United  States  tv 
Bank  of  Metropolis,  15  Pet.,  877. 

§  156.  The  head  of  an  executive  department  of  the  government  cannot,  in  a  matter  involving 
judgment  and  discretion,  reverse  the  decision  and  action  of  his  predecessor,  even  in  a  matter 
relating  to  the  general  affairs  and  management  of  the  business  of  the  department.  Lavalette 
v.  United  States,*  1  Ct.  CL,  147. 

§  157.  Where  a  claim  was  presented  to  a  departmental  head,  and  by  him  decided  adversely 
after  referring  the  same  to  the  president,  the  principle  of  res  adjudicata  applies,  and  the  offi- 
cial's successor  cannot  re-open  and  reverse  the  matter.  Claim  of  Benson  for  Damages,*  5  Op. 
Att'y  Gen'l,  28. 

§  158.  Where  a  claim  within  the  scope  of  his  official  authority  was  submitted  to  the  secre- 
tary of  the  treasury,  and  by  him  decided  adversely,  it  is  incompetent  for  his  official  successor 
to  set  the  same  aside,  or  re-open  it,  unless  there  has  been  a  mistake  in  a  matter  of  fact  or  ma- 
terial testimony  discovered  and  produced.  Power  of  Secretary  of  Treasury  to  Revise  the 
Decisions  of  nis  Predecessor,*  5  Op.  Att'y  Gen'l.  664 
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HEADS  OF  DEPARTMENTS.  §§159-172. 

§  159.  Where,  under  an  act  of  congress,  the  legality  of  a  claim  upon  the  government  was 
referred  to  the  opinion  of  the  attorney  general,  and  in  pursuance  of  such  reference  that  official 
gave  an  adverse  decision,  his  official  successor  declined  to  give  an  expression  of  his  views  on 
the  matter,  holding  himself  concluded  by  the  prior  decision.  Claim  of  Beals  and  Dixon,*  12 
Op.  Att'y  Gen'l,  169. 

§  160.  Where  a  departmental  head  has  heard  and  finally  determined  a  claim,  where  all  the  par- 
ties in  interest  have  had  a  hearing,  Buch  determination  is  final  and  conclusive  on  his  successors 
in  office,  and  cannot  be  disturbed  except  for  some  extraordinary  circumstance.  The  mere  alle- 
gation that  it  was  erroneous  in  law  is  insufficient  ground  for  a  re-hearing.  Western  Pacific 
B.  Co.  ,*  13  Op.  Att'y  Gen'l,  887. 

§  161.  The  principle  has  been  bo  frequently  declared,  that  the  final  decision  of  a  matter  be- 
fore the  head  of  a  department  is  binding  upon  his  successors  in  the  same  department,  under 
certain  well  defined  exceptions  that  it  is  now  entitled  to  be  regarded  as  a  settled  rule  of  admin- 
istrative law.    Case  of  R.  H.  McGoon,*  13  Op.  Att'y  Gen'l,  466. 

§  162.  Attorney-general. —  Instructions  given  by  the  attorney-general  as  to  the  conduct  of 
prosecutions  are  presumed  to  have  the  sanction  of  the  president.  The  power  of  the  president 
to  interfere,  upon  considerations  of  public  policy  and  domestic  tranquillity  in  the  conduct  of 
criminal  prosecutions  in  the  federal  courts,  can  be  exercised  only  to  put  an  end  to  such  prose- 
cutions and  to  discharge  the  accused,  never  to  change  the  proceedings  or  the  place  of  trial. 
United  States  v.  Conie,*  13  Law  Rep.  (N.  &),  145. 

§  163.  The  attorney-general  is  ex  officio  a  member  of  the  Smithsonian  Institution;  but  he  has 
no  right  as  such  to  give  legal  advice  to  the  regents  of  that  institution.  Relation  of  the  Attor- 
ney-General to  the  Smithsonian  Institution,*  6  Op.  Att'y  Gen'l,  24. 

£164.  By  the  judiciary  act  of  1789,  it  is  the  duty  of  the  attorney-general  "  to  give  his  ad- 
vice and  opinion  upon  questions  of  law  when  required  by  the  president  of  the  United  States, 
or  when  requested  by  the  heads  of  any  of  the  departments,  touching  matters  that  may  con- 
cern their  departments,"  and  while  not  required  to  do  so,  it  has  been  the  practice  of  the  gov- 
ernment invariably  to  follow  it.    Opinions  of  Attorneys-General,*  5  Op.  Att'y  GenL,  97. 

§  165.  The  attorney-general  having  been  requested  by  the  secretary  of  war  to  give  his  views 
in  regard  to  the  opinion  of  an  official  predecessor,  and  a  recent  decision  of  a  departmental 
head,  declined  doing  so,  averring  that  it  would  be  a  speculative  opinion  upon  an  abstract  ques- 
tion of  law,  having  no  visible  practical  interest  to  the  interrogating  official.  Duty  of  Attorney- 
General,*  11  Op.  Att'y  Gen'l,  189. 

g  166.  It  is  not  competent  for  the  attorney-general  to  give  opinions  concerning  any  matters 
pending  in  congress  upon  the  request  of  either  of  tbe  houses,  or  of  any  committee.  Power  of 
the  Attorney-General,*  12  Op.  Att'y  Gen'l,  544  and  546. 

§  167.  It  is  on  questions  of  law  arising  in  the  actual  administration  of  the  departments  that  the 
opinion  of  the  attorney-general  may  be  required,  and  not  upon  hypothetical  questions.  At- 
torney-General,* 18  Op.  Att'y  Gen'l,  581. 

§  168.  The  direction  of  the  attorney  general  is  not  necessary  to  an  appeal  by  the  United 
States.  If  the  appeal  is  taken  by  the  district  attorney  and  sanctioned  in  the  supreme  court  by 
the  attorney  general  it  is  sufficient.     United  States  v.  Curry,  6  How.,  106. 

§  169.  When  a  district  attorney  moves  for  trial  in  a  criminal  case,  it  is  not  error  for  the 
court  to  proceed  with  the  trial,  notwithstanding  the  defendants  offer  to  read  a  letter  from  the 
attorney  general  to  the  district  attorney's  predecessor,  instructing  him  to  permit  the  defendant 
to  have  the  opportunity  of  putting  himself  without  the  jurisdiction  by  leaving  the  country,  ani 
his  offer  to  prove  that  he  had  not  been  afforded  such  opportunity.  United  States  v.  Davis,  6 
Blatch.,  464. 

g  170.  Secretary  of  the  interior.— The  action  of  the  secretary  of  the  interior  and  commis- 
sioner of  the  land  office,  in  canceling  an  entry  for  land,  is  not  a  ministerial  duty,  but  a  matter 
of  discretion,  and  the  rule  is  that  where  an  executive  officer  of  the  government  is  vested  with 
a  discretion  the  courts  will  not  interfere  to  control  it;    Gaines  v.  Thompson,  7  Wall.,  347. 

§  171.  Where  a  land  patent  has  once  issued  from  the  interior  department,  the  secretary  can- 
not annul  or  cancel  the  same  of  his  own  motion.  To  accomplish  that,  the  intervention  of  a 
court  is  necessary.    Case  of  McGoon,*  13  Op.  Att'y  Gen'l,  456. 

§  1 72.  A.  was  marshal  of  the  District  of  Columbia  from  1858  until  1861.  It  had  been  the  custom 
prior  to  bis  induction  into  office  to  allow  the  marshal  of  that  District  thirty- four  cents  a  day  for 
keeping  and  subsisting  criminals  confined  in  jail.  Upon  his  entry  into  office,  the  secretary  of 
the  interior  changed  the  rate  to  twenty-one  cents  and  a  fraction,  and  on  the  basis  of  this  change 
A.'s  accounts  were  settler!  and  adjusted  and  closed.  Upon  a  subsequent  application  to  a  suc- 
ceeding secretary  of  the  interior,  he  declined  to  take  any  action  in  the  premises.  This  then  is 
conclusive,  and  an  appeal  to  the  president  to  direct  the  accounting  officer  to  re-open  such  ac- 
counts will  not  lie,  owing  to  the  absence  in  law  of  any  authority  on  the  part  of  the  executive 
to  give  such  direction.    Accounts  of  United  States  Marshals,*  11  Op.  Att'y  Gen'l,  129. 
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§  1 78.  The  secretary  of  the  interior  is  invested  by  statute  with  exclusive  supervisory  power 
over  the  accounts  of -marshals,  clerks  and  other  officers  of  all  the  courts  of  the  United  States, 
and  his  decision  of  all  questions  in  that  connection  is  final  and  conclusive.    Ibid, 

§  174.  The  secretary  of  the  interior  has  the  power  to  determine  the  necessity  of  the  expenses 
of  clerks  of  the  circuit  and  district  courts,  and  to  regulate  the  same  in  advance,  subject  to 
subsequent  modifications  of  amount  as  the  administration  of  justice  may  require.  Clerks  of 
the  Circuit  and  District  Courts.*  7  Op.  Att'y  Gen'l,  543. 

§  1 75.  The  act  of  March,  1857  (11  U.  S.  Stats,  at  Large,  200),  declares  that  the  commissioner 
of  the  general  land  office  shall  state  an  account  between  the  United  States  and  each  of  the 
other  states  and  shall  allow  and  pay  over  to  the  state  such  amount  as  may  be  found  due.  The 
state  of  Illinois  made  application  under  this  act,  and  the  secretary  of  the  interior,  as  the 
superior  officer  of  the  land  commissioner,  took  cognizance  of  the  cause  and  refused  to  allow  ' 
the  state  either  payment  or  an  accounting.  An  appeal  to  the  president,  under  the  circum- 
stances, will  not  lie.     Appeal  of  Illinois  to  the  President,*  11  Op.  Att'y  Gen'l,  14. 

§  17G.  Where  an  act  of  congress  was  passed  for  the  benefit  of  a  late  government  official, 
directing  the  accounting  officers  of  the  treasury  department "  to  settle  with  him  upon  principles 
of  equity  and  justice,  so  as  to  indemnify  him  for  all  moneys  paid  .  .  .  for  the  benefit  of 
the  government,"  and  such  officer  fails  to  take  any  action,  the  authority  of  the  secretary  of  the 
interior  to  give  instructions  to  the  auditor,  to  take  cognizance  of  and  pass  upon  the  matter,  is 
undoubted,  and  the  auditor  is  obliged  to  obey  such  instructions,  a  failure  to  do  which  pre- 
sents good  grounds  for  dismissal  from  office.  But  in  the  event  of  the  auditor's  dereliction, 
the  president  has  no  authority  to  perform  personally  the  duties  appropriate  to  his  office  and 
state  the  account.     Dart's  Case,*  11  Op.  Att'y  Gen'l,  108. 

§  177.  The  general  supervision  and  direction  over  the  patent  office  vested  in  the  secretary  of 
the  interior,  comprehends  the  appointment  of  such  temporary  clerks  in  that  office  as  are 
authorized  by  law,  and  also  the  payment  of  their  salary  or  compensation  out  of  any  money 
appropriated  for  that  purpose.  The  commissioner  of  the  patent  office,  in  employing  such  clerks 
and  paying  them,  acts  under  the  superintendency  and  control  of  the  secretary  of  the  interior. 
And  it  makes  no  difference  in  the  case  from  what  source  the  money  to  be  disbursed  is  appro- 
priated.   Authority  of  Secretary  of  Interior  Respecting  Patent  Office,*  5  Op.  Att'y  Gen'l,  283. 

§  1 78.  Where  a  claimant  to  a  patent  for  certain  lands  was  prepared  to  establish  his  right  to  the 
same  before  the  interior  department,  it  is  not  discretionary  with  the  department  officials, 
whether  they  shall  suspend  action  at  the  request  of  a  committee  of  the  house  of  representatives ; 
they  are  bound  to  consider  and  determine  the  same  immediately.  New  Idria  Mining  Co.,* 
18  Op.  Att'y  Gen'l,  113. 

§  1 71).  The  secretary  of  the  navy  represents  the  president  and  exercises  his  power  on  the  sub- 
jects confided  to  his  department.  He  is  responsible  to  the  people  and  the  law  for  any  abuse  of  the 
powers  intrusted  to  hiin.  His  acts  and  decisions  on  subjects  submitted  to  his  jurisdiction  and 
control  by  the  constitution  and  laws  do  not  require  the  approval  of  any  officer  of  another  de- 
partment to  make  them  valid  and  conclusive.  So  where  the  secretary  of  the  navy  forwarded 
to  a  lieutenant  a  sum  of  money  to  pay  medical  expenses  necessitated  by  a  wound  received  in  a 
foreign  country,  the  accounting  officers  of  the  treasury  have  no  authority  to  retain  the  sum 
thus  disbursed  out  of  the  pay  accounts  of  the  lieutenant.     United  States  v.  Jones,*  18  How.,  92. 

§  180.  A  letter  of  the  secretary  of  the  navy  addressed  to  the  clerk  of  the  court  of  claims  con- 
cerning a  case  pending  before  that  tribunal,  is  not  an  official  document,.and  consequently  is 
not  evidence.     Mason  v.  United  States.*  5  Ct.  CI.,  495. 

§  181.  The  secretary  of  the  navy  is  the  organ  through  which  the  president  as  commander-in- 
chief  makes  known  his  will  to  the  navy.  Orders  issued  by  him  are  in  contemplation  of  law 
the  orders  of  the  president.  He  may,  therefore,  suspend,  modify  or  rescind  at  pleasure  any 
order  issued  by  any  subordinate  officer  of  the  marine  corps,  which  is  a  part  of  the  navy, 
whether  in  service  on  ship-board  or  on  shore.  Power  of  Secretary  of  Navy  over  Marine  Corps,* 
1  Op.  Att'y  Gen'l,  380. 

§  182.  The  numbering  of  naval  commissions  is  not  the  act  of  the  president  and  senate,  but  an 
act  of  the  secretary  of  the  navy  alone,  to  prevent  questions  of  rank  from  arising  among  the  of- 
ficers, from  the  circumstance  of  identity  of  date  in  the  commissions.  Numbering  of  Naval 
Commissions*  1  Op.  Att'y  Gen'l,  825. 

§  183.  The  written  record  of  the  proceedings  before  a  naval  court-martial  become,  when  the 
proceedings  are  consummated  by  the  action  of  the  proper  revisory  authority,  the  record  of  an 
adjudicated  case  tried  and  determined  by  a  legally  constituted  court  of  justice,  and  the  secre- 
tary of  the  navy  or  any  of  his  subordinates  are  bound,  on  proper  application  of  any  person 
having  an  interest  in  it,  to  furnish  an  exemplified  copy  of  such  a  record  on  file  in  the  navy  de- 
partment.   Records  of  Courts-Martial,*  11  Op.  Att'y  Gen'l,  137. 

§  184.  The  secretary  of  the  navy  and  any  of  his  subordinates,  having  knowledge  of  the  con- 
tents of  records  of  naval  courts-martial  on  file  in  the  navy  department,  after  the  proceedings 
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have  been  consummated  by  the  proper  revisory  authority,  are  bound  to  answer  to  a  commis- 
sion of  a  state  court,  directing  the  taking  of  his  or  their  testimony  as  to  the  contents  of  such 
records.    Ibid.  ' 

§  185.  The  secretary  of  the  navy  would  be  acting  in  derogation  of  the  act  of  June,  1870,  in 
employing  an  attorney  or  counselor-at-iaw  to,  conduct  proceedings  before  a  court-martial. 
Employment  of  Counsel  in  Naval  Courts-Martial,*  14  Op.  Att'y  Gen'l,  13. 

§  186.  Baring  Brothers  &  Co.,  of  London,  having  been  confirmed  as  agents  of  the  naval  de- 
partment, the  secretary  of  that  department  has  authority  to  arrange  with  them  for  the  pay- 
ment of  drafts  of  disbursing  officers  attached  to  foreign  squadrons.  Disbursements  to  Foreign 
Squadrons,*  5  Op.  Att'y  Gen'l,  318. 

§  187-  Secretary  of  war.— Congress  has  the  power  to  control  and  regulate  the  building  of 
bridges  across  the  Mississippi  river,  and  may  delegate  that  power  to  the  secretary  of  war. 
Under  the  acts  of  April  1  and  June  4,  1872,  he  is  vested  with  a  discretion  to  forbid  the  erection 
of  a  bridge  at  any  point  where  in  his  opinion  it  will  have  the  effect  to  needlessly  obstruct 
navigation ;  and  inasmuch  as  such  a  determination  involves  the  decision  of  questions  of  fact, 
it  is  not  for  the  court  to  review  his  decision.  And  his  disapproval  is  binding,  though  not  ex- 
pressed in  the  form  and  manner  required  by  the  act.  United  States  v.  Milwaukee,  etc.,  R. 
Co.,  5  Biss.,  410;  Same  v.  Same,  5  Biss.,  420. 

§  18S.  The  order  of  the  secretary  of  war  of  May  13,  1863,  forbidding  the  exportation  of 
horses,  mules  and  live  stock,  and  instructing  department  commanders  to  prohibit  the  purchase 
and  sale  of  horses,  mules  and  live  stock  intended  for  exportation,  and  to  cause  the  same  to  be 
appraised  and  the  articles  to  be  reported  to  the  quartermaster-general,  and  to  be  taken  and  ap- 
propriated to  the  use  of  the  government ;  and  also  the  order  of  May  19,  1863,  directing  col- 
lectors of  customs  to  refuse  clearances  for  the  exportation  of  horses,  mules  and  live  stock,  were 
invalid,  as  not  being  authorized  by  any  act  of  congress.    The  Matilda  Lewis,  5  Blatch.,  520. 

§  180.  The  secretary  of  war  has  authority  to  withhold  his  signature  from  a  requisition  for 
an  amount  which  he  believes  to  be  not  properly  due,  though  certified  to  by  the  accounting 
officers  of  the  treasury  department.  Jurisdiction  of  Accounting  Officers,*  12  Op.  Att'y 
Gen'l,  43. 

§  190.  Where  a  writ  of  habeas  corpus  was  sued  out  against  a  military  officer  to  produce  the 
body  of  a  prisoner  in  his  charge,  the  secretary  of  war  had  full  authority  under  the  act  of  Feb- 
ruary, 1853  (10  U.  S.  Stats,  at  Large,  161),  to  employ  special  counsel  to  defend  said  officer,  and 
to  stipulate  for  the  fee  to  be  paid.  Employment  of  Counsel  by  a  Department,*  12  Op.  Att'y 
Gen'l,  368. 

§  191.  Under  the  act  of  March  3,  1819,  the  secretary  of  war  had  power  in  1838,  to  sell  or  dis- 
pose of  certain  property  of  the  United  States  held  for  military  purposes,  including  the  Harper's 
Ferry  Armory.  The  power  to  sell  in  fee-simple  included  the  power  to  grant  an  easement  of 
right  of  way  to  a  railroad  company  over  the  property.  United  States  v.  Baltimore,  etc.,  R. 
Co.,  1  Hughes,  138. 

§  192.  Orders  and  decisions  within  the  lawful  and  proper  competency  of  the  secretary  of 
war  are  conclusive  upon  the  accounting  officers  of  the  treasury.  Hence  where  the  secretary 
ordered  that  certain  officers,  while  holding  special  commands,  should  hold  the  same  according 
to  their  brevet  ranks,  the  comptroller  of  the  treasury  must  allow  them  pay  accordingly.  Sec- 
retary of  War  and  the  Accounting  Officers,*  5  Op.  Att  y  Gen'l,  386. 

§  193.  There  is  but  one  grade  of  military  storekeepers,  and  all  such  officers  are  subject,  as  to 
place  of  duty,  to  the  orders  of  the  secretary  of  war.  Military  Storekeepers,*  6  Op.  Att'y 
Gen'l,  7. 

§  194.  The  secretary  of  war  is  not  required  by  law  to  discharge  minors  from  the  army,  whose 
parents  or  guard iar/s  were  aliens  and  not  residing  in  the  United  States  at  the  time  of  enlist- 
ment.   Enlistment  of  Minors  in  the  Army,*  6  Op.  Att'y  Gen'l,  607. 

§  195.  Post master  general.— The  power  of  the  postmaster  general,  under  the  act  of  con- 
gress of  June  27,  1848,  to  impose  fines  on  the  contractors  for  the  carrying  of  the  mails,  U  lim- 
ited to  cases  and  for  causes  specified  in  the  act,  and  the  power,  though  an  administrative  one, 
is  so  far  judicial  in  its  character  that  it  must  appear  that  the  officer  clothed  with  the  power  has 
assumed  to  exercise  it,  and  has  in  iact  done  so.  United  States  t>.  Collins,*  4  Blatch.,  142. 
See  Post  Office. 

g  190.  Treasury  department.— The  sureties  of  an  assistant  treasurer  of  the  United  States 
are  liable  for  moneys  coming  into  the  official  custody  of  such  officer  and  lost,  though  such 
loss  is  not  due  to  his  personal  neglect,  and  the  manner  in  which  the  money  is  lost  is  not  ex- 
plained and  malfeasance  is  not  attributed  to  any  subordinate.  United  States  v.  Butterfield,*  7 
Ben.,  412. 

£  197.  Under  the  one  hundred  and  seventieth  section  of  the  act  of  June  30,  1864,  an  assist- 
ant treasurer  of  the  United  States  was  entitled  to  commissions  upon  revenue  stamps  placed  in 
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his  hands  by  the  commissioner  of  internal  revenue  and  sold  by  him,  to  the  amount  of  five  per 
cent,  of  their  aggregate  value.    Ibid. 

§  108.  The  secretary  of  the  treasury  being  so  far  disabled  by  disease  that  he  is  unable  to  sign 
his  name,  but  still  retains  his  eye-sight  so  that  one  paper  cannot  be  passed  upon  him  for  an- 
other, may  impress  his  name  by  the  use  of  a  stamp  or  copper-plate,  if  he  does  it  himself  or  it 
is  done  in  his  presence.    Signature  of  the  Secretary  of  the  Treasury,*.  1  Op.  Att'y  Gen'i,  670. 

§  199.  During  the  war  of  the  rebellion,  under  the  act  of  July  16,  1861,  the  president  alone 
had  power  to  license  commercial  intercourse  with  the  states  in  insurrection.  And  when  thus 
licensed  such  intercourse  could  be  carried  on  only  in  conformity  with  regulations  prescribed 
by  the  secretary  of  the  treasury.  The  subject  was  wholly  beyond  the  sphere  of  the  power  and 
duties  of  the  military  authorities.  The  general  orders  of  the  department  commander  could 
give  no  validity  to  such  intercourse.    Coppell  v.  Hall,  7  Wall,  542. 

§  200.  An  assistant  secretary  of  the  treasury  is  entitled  to  no  commissions  under  act  of  June 
80,  1864,  sections  161  and  170,  for  his  services  in  the  sale  of  internal  revenue  stamps.  Folger 
v.  United  States*  13  Ct.  CI.,  86. 

§201.  The  comptroller  of  the  treasury  is  authorized  by  law  "to  direct  prosecutions  to  be 
commenced  for  all  debts  due  to  the  United  States."  During  such  prosecutions  he  directs  how 
they  shall  be  conducted,  and  how  the  moneys  recovered  shall  be  paid.  United  States  v.  Giles, 
9  Cr.,  212. 

§  2  02.  The  secretary  of  the  treasury  is  invested  with  no  power  to  correct  an  alleged  error  in 
the  judgment  of  a  court  of  the  United  States.  Congress  is  the  only  power  that  can  redress 
such  an  injury.    Power  of  Secretary  of  Treasury,*  1  Op.  Att'y  Gen'l,  405. 

§  203.  The  secretary  of  the  treasury  had  power,  under  the  act  of  July  5,  1832,  entitled  "  An 
act  for  liquidating  and  paying  certain  claims  of  the  state  of  Virginia/'  to  authorize  a  state 
magistrate  to  administer  oaths,  and  a  prosecution  would  lie  for  making  a  false  oath  before  such 
a  magistrate  acting  under  such  authority.    United  States  v.  Bailey,  9  Pet.,  238. 

§  204,  While  the  construction  given  by  the  treasury  department  to  any  law  affecting  its 
business  is  certainly  entitled  to  great  respect,  it  is  not  binding  on  the  courts.  United  States  t>. 
Dickson,  15  Pet.,  141. 

§  205,  The  action  of  the  treasury  department  is  no  authority  for  this  court,  and  cannot 
change  the  rights  of  parties  before  it.    Reed  v.  United  States,  11  Wall.,  591. 

§  206.  Though  the  opinions  of  the  head  of  the  treasury  department,  expressed  in  letters  and 
circulars,  will  be  respected  by  this  court,  and  though,  as  between  the  custom-house  officers  and 
the  department,  the  latter  controls  the  course  of  proceedings,  yet  as  between  them  and  the  im- 
porters, the  legality  of  all  their  acts  may  be  revised  in  the  judicial  tribunals.  Greely  t\  Thomp- 
son, 10  How.,  225. 

$5  207.  Where  the  time  limited  by  law  for  the  payment  to  the  respective  governors  of  the 
states  of  the  money  appropriated  by  congress  to  reimburse  the  expenses  incurred  in  raising 
troops  to  aid  in  suppressing  the  rebellion  had  expired  before  the  demand  for  the  same  was 
made,  it  was  held  that  the  secretary  of  the  treasury  had  no  power  to  make  such  payment,  and 
that  a  mandamus  to  compel  him  to  do  so  would  be  refused.  Commonwealth  w.  Boutwell,  13 
Wail.,  526. 

§  208.  The  secretary  of  the  treasury  has  no  power  to  direct  that  the  appraisers  of  a  certain 
class  of  imported  goods  shall  not  make  an  allowance  from  the  invoice  price  of  more  than  a  par- 
ticular [.er  cent.  And  a  duty  exacted  upon  a  valuation,  pursuant  to  direction,  greater  than 
the  appraiser's  market  valuation,  can  be  recovered.    Gray  v.  Lawrence,  3  Blatch.,  117. 

§  209.  The  secretary  of  the  treasury  has  power,  under  section  10,  act  of  March  3,  1863  (12 
U.  S.  Stat,  at  L.,  740),  to  compromise  claims  in  favor  of  the  United  States,  but  no  power  at 
all  is  conferred  in  regard  to  criminal  prosecutions.  Nor  is  the  power  of  determining  the  ex- 
tent of  punishment  to  be  inflicted  in  a  criminal  proceeding,  nor  the  pardoning  power,  entrusted 
to  the  secretary  or  the  solicitor  of  the  treasury  or  the  collector  of  revenue,  by  any  statute. 
United  States  v.  George,  6  Blatch.,  406. 

§  210.  Certilicates  of  United  States  stock,  transferrable  by  delivery,  and  with  coupons  of  in- 
terest attached,  having  been  lost,  it  is  impossible  for  the  secretary  of  the  treasury  to  issue  any 
other  security  which  would  be  its  representative  or  substitute  or  have  any  legal  efficacy,  with- 
out a  legislative  act  authorizing  what,  in  that  case,  would  be  equivalent  to  the  issue  of  new 
stock.  But  in  the  case  of  a  total  destruction  of  the  certificates,  it  is  competent  for  the  secre- 
tary of  the  treasury  to  furnish  to  the  holder,  at  the  time  of  the  destruction  thereof,  new  evi- 
dence of  his  claim.  Concerning  the  Loss  and  Destruction  of  Certificates  of  Stock,*  5  Op.  Att'y 
GenU,  66. 

§21 1.  Instructions  were  properly  given  by  the  president  to  the  secretary  of  the  treasury 
under  the  act  of  January  31,  1823,  to  make  such  advances  from  time  to  time  to  the  marshals 
of  the  various  districts,  out  of  the  public  monevs,  of  such  sums  as  were  necessary  to  enable 

662 


HEADS  OF  DEPARTMENTS.  §§212-226. 

them  to  execute  their  duties,  and  advances  so  made  were  legal,  for  which  the  sureties  of 
the  marshals  were  liable  as  for  other  moneys.    Williams  v.  United  States,  1  How.,  290. 

§  212.  Where  an  act  of  congress  granting  relief  submitted  the  whole  subject  of  the  claim 
to  the  exclusive  judgment  of  the  second  auditor,  no  other  department  has  jurisdiction  over  it ; 
and  when  he  has  once  settled  it,  his  successor  has  no  right  to  disregard  the  decision,  but  is 
bound  to  consider  it  correct.    Decisions  of  Auditors,*  5  Op.  Att'y  Gen'1,  97. 

§  213.  When  a  claim  has  been  finally  disallowed  by  the  treasury  department,  and  subse- 
quently rejected  by  congress,  the  comptroller  can  not  rehear  and  reconsider  the  matter  upon  a 
new  testimony.    Accounts  and  Accounting  Officers,*  2  Op.  Att'y  Gen'l,  515. 

§214.  The  power  to  remit  forfeitures  and  penalties  incurred  by  a  breach  of  the  act  of  July, 
1838  (5  U.  S.  Stats,  at  Large,  804),  rests  solely  with  the  secretary  of  the  treasury,  by  virtue  of 
section  1,  act  of  March  3, 1797.    Case  of  Steamboat  Minnesota,*  11  Op.  Att'y  Gen'l,  122. 

§  215.  The  secretary  of  the  treasury  lias  no  power  to  remit  judgments  of  forfeiture  pro- 
nounced against  vessels  for  infractions  of  the  slave-trade  act  of  18,18.  Power  of  Executive  to 
Bemit  Forfeitures,*  4  Op.  Att'y  Gen'l,  573. 

§  218.  The  secretary  of  the  treasury  has  power  to  remit  forfeitures  for  the  violation  of  the 
non-intercourse  acts  at  any  time  before  the  payment  of  the  money  to  the  collector  for  distribu- 
tion. The  interest  of  the  custom-house  officers  in  a  forfeiture  upon*  seizure  is  inchoate,  and 
is  entirely  subordinate  to  the  right  of  the  secretary  to  remit.  His  power  on  the  subject  is  ab- 
solute, and  his  decision  is  conclusive.    United  States  v.  Morris,  10  Wheat,  290. 

§  217.  In  a  case  of  petition  for  remission  of  penalties  and  forfeitures  incurred  by  violation  of 
the  revenue  law,  certified  to  the  secretary  of  the  treasury,  and  by  stipulation  returned  to  the 
commissioner  for  a  revision  of  his  findings  of  fact  on  the  evidence  already  taken,  a  motion  to 
dismiss  by  the  district  attorney,  while  the  case  is  thus  before  the  commissioner,  will  not  be  en- 
tertained by  the  district  court,  because  the  effect  would  be  to  oust  the  secretary  of  his  jurisdic- 
tion.   In  re  Barnes,  10  Ben.,  79. 

§  21S.  The  power  entrusted  to  the  secretary  of  the  treasury  to  remit  penalties  and  forfeitures 
under  the  acts  of  March  3,  1797,  of  June  3,  1864,  and  of  March  3,  1865,  is  not  a  judicial  power, 
but  one  of  mercy  to  mitigate  the  severity  of  the  law,  and  no  appeal  lies  from  his  decision  to 
the  court  of  claims  or  any  other  court.  Dorsheimer  v.  United  States,  7  Wall.,  166. 

§  219.  The  validity  of  the  act  of  May  15,  1820,  authorizing  the  issue  by  the  agent  of  the 
treasury  department  of  a  distress  warrant  against  delinquent  public  officers  and  their  sureties, 
questioned.    United  States  v.  Taylor,  8  McL.,  539. 

§  220.  The  settling  of  an  account  of  a  public  officer,  by  the  auditor  of  the  United  States 
treasury,  and  the  issue  by  the  solicitor  of  the  treasury  of  a  treasury  warrant  of  capias  ad  satis- 
faciendum against  him,  for  the  balance  due,  is  a  ministerial  and  not  a  judicial  function.  Ex 
parte  Randolph,  2  Marsh.,  448. 

§221.  The  act  of  congress,  May  20, 1820,  authorizing  the  issue  of  a  treasury  warrant  of  capias 
ad  satisfaciendum  against  a  delinquent  public  officer,  for  an  unliquidated  balance  of  an  account 
settled  by  the  auditor  of  the  treasury,  is  applicable  to  those  officers  only  whose  regular  duty  it 
is  to  receive  and  disburse  the  public  money,  and  who  are  appointed  for  that  purpose,  and  does 
not  include  an  acting  purser  of  a  ship  of  war.  Ibid. 

%  222.  -The  act  of  May  15,  1820,  provided  for  the  issue  of  a  distress  warrant  by  the  treasury 
department  against  delinquent  government  officers,  and  for  the  application  of  any  person  who 
considers  himself  aggrieved  by  such  warrant  to  the  district  court  for  an  injunction.  Held,  that 
the  adjudication  of  the  court  on  the  application  for  injunction  was  final  as  to  the  right  of 
action  on  the  account.    United  States  v.  Nourse,  9  Pet.,  8. 

§  223.  The  law  prescribing  no  form  for  the  decisions  of  the  secretary  of  the  treasury,  it  rests 
in  the  sound  discretion  of  that  official  whether  they  shall  be  given  orally  or  in  writing.  Power 
of  Secretary  of  Treasury  to  Revise  the  Decisions  of  his  Predecessor,*  5  Op.  Att'y  Gen'l,  664. 

§  224.  Instructions  of  the  secretary  of  the  treasury  not  given  in  accordance  with  the  law  do 
not  afford  a  justification  to  a  collector  acting  on  them  nor  exonerate  him  from  damages  for  an 
injury  caused  by  his  obedience.    Tracy  v.  Swartwout,  10  Pet.,  80. 

§  225.  The  secretary  of  the  treasury  has  no  power  by  his  instructions  to  collectors  of  the  port 
to  repeal  the  rule  of  evidence  established  by  section  43  of  act  of  March  2, 1799,  requiring  collect- 
ors to  give  a  certificate  of  lawful  importation  to  accompany  each  cask  of  imported  liquors  to 
the  importer  thereof.    Foster  v.  Peaslee,*  11  Law  Rep.,  341. 

§  226.  The  acts  of  July  13,  1861,  and  of  May  20,  1862,  prohibiting  all  trade  and  intercourse 
with  the  states  declared  to  be  in  insurrection,  conferred  upon  the  secretary  of  the  treasury 
power  '*  to  make  such  rules  and  regulations  as  may  be  necessary  and  proper  to  carry  into  effect 
the  purpose  of  said  acts."  Held,  that  the  power  so  conferred  included  the  power  to  declare  a 
forfeiture  of  a  vessel  violating  such  rules  and  regulations  by  transporting  passengers  and  prop- 
erty into  the  insurgent  territory,  and  that  it  was  competent  for  congress  to  delegate  such  power 
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to  the  secretary  of  the  treasury,  although  quasi  legislative  in  its  character.  United  States  t?» 
Schooner  Francis  Hatch,*  4  Am.  L.  Reg.,  N.  S.,  289. 

§  227.  Regulations,  made  by  the  secretary  of  the  treasury  under  Revised  Statutes,  section 
251,  authorizing  him  to  make  and  issue  instructions  and  regulations  to  the  several  collectors* 
calculated  to  promote  public  convenience  and  security,  and  to  protect  the  United  States,  as 
well  as  individuals,  in  the  collection  of  import  duties  and  internal  revenue,  if  they  do  not  vio- 
late law  and  are  fairly  within  the  scope  and  purpose  of  the  statute,  and  do  not  violate  or  in- 
fringe upon  any  existing  legal  rights  of  individuals,  have  the  force  of  law.  United  States  r. 
Hutton,  10  Ben.,  268. 

§  22 S.  The  rules  and  regulations  wliich  the  commissioner  of  internal  revenue  is  authorized 
to  make  cannot  have  the  effect  of  amending  the  law.  They  may  aid  m  carrying  the  law,  as 
it  exists,  into  effect,  but  they  cannot  change  its  positive  provisions.  United  States  v.  Two 
Hundred  Barrels  of  Whisky,  5  Otto,  571. 

§  229.  A  regulation  of  the  treasury  department,  in  conformity  to  an  act  of  congress,  be- 
comes a  part  of  the  law,  and  of  as  binding  force  as  if  incorporated  in  the  body  of  the  act 
itself.     United  States  r.  Barrows,  1  Abb.,  351 ;  3  Pittsb.  R.,  151. 

S  280.  Where  the  commissioner  of  customs  differs  from  the  secretary  of  the  treasury  as  to 
the  propriety  of  settlements  and  adjustments  of  accounts,  and  orders  for  their  payment,  he 
has  no  authority  to  review  such  decisions  and  orders,  and  to  refuse  to  countersign  the  warranto 
drawn  by  the  secretary,  in  pursuance  of  appropriations  by  law.  Jurisdiction  of  Accounting 
Offloers,*  5  Op.  Att'y  Gen'l,  630. 

§  281.  Congress  may  confer  on  the  secretary  of  the  treasury  the  power,  though  quasi  legis- 
lative, to  make  regulations  imposing  forfeiture  on  vessels  engaged  in  a  prohibited  trade  with 
insurrectionary  districts.  Thus,  though  the  act  of  July  13,  lbttl,  forfeited  such  a  cargo  only 
while  in  transitu,  and  the  vessel  only  while  the  contraband  cargo  is  on  board,  the  regulation* 
of  the  secretary  of  the  treasury,  pursuant  to  this  and  other  acts,  provided  for  forfeiture  even 
after  the  termination  of  the  prohibited  voyage  and  the  discharge  of  the  contraband  cargo. 
Held  that  he  was  authorized  to  do  this.    United  States  v.  Schooner  Francis  Hatch,*  13  Am.  L. 


§  232.  The  authority  of  the  accounting  officers  of  the  treasury  is  confined  to  the  adjustment 
of  accounts  only,  and  does  not  extend  to  claims  in  favor  of  the  government  for  damages  occa- 
sioned by  an  alleged  tort  of  a  party  whose  account  upon  a  contract  is  presented  for  adjustment. 
Case  of  The  Steamer  Tappahannock,*  12  Op.  Att'y  Gen'l,  431. 

§  233.  The  act  of  March  3,  1845,  declares  that  no  accounts  which  shall  have  been  adjusted 
by  the  accounting  officers  of  the  treasury  shall  be  reopened  without  authority  of  law,  and  the 
secretary  of  the  interior  acted  rightly  in  declining  to  direct  a  readjustment  of  closed  accounts* 
Accounts  of  United  States  Marshals,*  11  Op.  Att'y  Gen'l,  129. 

§  234.  The  accounting  officers  of  the  treasury,  in  settling  the  accounts  of  the  vice-president, 
have  a  right  to  adopt  the  report  of  a  congressional  committee  as  establishing  the  principles 
which  are  to  govern  them  in  the  examination  and  settlement  thereof.  They  may  receive,  in 
evidence  of  the  several  items  of  account,  depositions  taken  on  notice.  The  accounting  officers 
must  act  in  the  first  instance.  The  power  of  the  president  is  in  its  nature  appellate,  and  he 
cannot  put  those  officers  aside  and  take  the  whole  subject  into  his  own  hands.  Duties  of 
Accounting  Officers,*  1  Op.  Att'y  Gen'l,  596. 

§  235.  The  treasury  department  acts  in  a  judicial  capacity  in  stating  the  charges  to  which  a 
revenue  officer  is  subject,  in  his  account  with  the  government,  and  will  not  be  allowed  to  vary 
that  adjudication  subsequently  to  his  prejudice.    United  States  v.  Collier,  3  Blatch.,  325. 


IV.  Congress. 

[Legislative  Powers,  see  Constitution  and  Laws.] 

Summary — Power  to  punish  for  contempt,  gg  236-238. —  Inquiry  into  affairs  of  a  private 

person,  §  237. 

§  236.  The  house  of  representatives  has  implied  power  to  punish  for  contempt  others  than 
its  members.    Anderson  v.  Dunn,  g§  239-45. 

§  287.  The  house  of  representatives  has  no  authority  to  inquire  into  the  affairs  of  a  private 
individual,  though  he  may  be  a  debtor  to  the  government.    Kilbourn  v.  Thompson,  §§  246-53. 

§  288.  The  house  of  representatives  has  no  jurisdiction  to  punish  a  person  as  for  contempt 
for  a  refusal  to  testify  before  a  committee  charged  by  it  with  the  investigation  of  matters  out- 
side the  proper  scope  of  its  authority ;  and  the  resolution  of  the  house  and  the  warrant  of  the 
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speaker  in  such  a  case  are  not  conclusive  and  are  no  justification.     But  the  members  of  the 
committee  are  not  liable  for  false  imprisonment,  though  they  reported  and  voted  for  the  reso- 
lution ordering;  such  punishment     Ibid. 
[Notes.— See  §£  254-258.] 

ANDERSON  v.  DUNN. 

(6  Wheaton,  304-235.     1821.) 

Error  to  the  Circuit  Court  for  the  District  of  Columbia. 

Statement  of  Facts. — This  was  an  action  of  trespass,  brought  in  the  court 
below,  by  the  plaintiff  in  error  against  the  defendant  in  error,  for  an  assault 
and  battery  and  false  imprisonment,  to  which  the  defendant  pleaded  the 
general  issue,  and  a  special  plea  of  justification.  The  plaintiff  demurred  gen- 
erally to  the  special  plea,  which  was  adjudged  good,  and  the  demurrer  over- 
ruled, and  judgment  upon  such  demurrer  was  entered  for  the  defendant,  and 
a  writ  of  error  brought  by  the  plaintiff.  The  plea  set  forth  that  defendapt 
was  sergeant-at-arms  of  the  house  of  representatives,  and  that  the  arrest  and 
imprisonment  took  place  by  the  authority  of  a  warrant  issued  by  Henry  Clay, 
speaker  of  the  house. 

Opinion  of  Mr.  Justice  Johnson. 

Notwithstanding  the  range  which  has  been  taken  by  the  plaintiff's  counsel, 
in  the  discussion  of  this  cause,  the  merits  of  it  really  lie  in  a  very  limited  com- 
pass. The  pleadings  have  narrowed  them  down  to  the  simple  inquiry  whether 
the  house  of  representatives  can  take  cognizance  of  contempts  committed 
against  themselves  under  any  circumstances?  The  duress  complained  of  was 
sustained  under  a  warrant  issued  to  compel  the  party's  appearance,  not  for  the 
actual  infliction  of  punishment  for  an  offense  committed.  Yet  it  cannot  be 
denied,  that  the  power  to  institute  a  prosecution  must  be  dependent  upon  the 
power  to  punish.  If  the  house  of  representatives  possessed  no  authority  to 
punish  for  contempt,  the  initiating  process  issued  in  the  assertion  of  that 
authority  must  have  been  illegal;  there  was  a  want  of  jurisdiction  to  jus- 
tify it. 

§  239,  Neither  house  of  congress  possesses  by  the  terms  of  the  constitution  any 
express  power  to  punish  anyone  for  contempt  except  its  own  members. 

It  is  certainly  true  that  there  is  no  power  given  by  the  constitution  to  either 
house  to  punish  for  contempts,  except  when  committed  by  their  own  mem- 
bers. Nor  does  the  judicial  or  criminal  power  given  to  the  United  States,  in 
any  part,  expressly  extend  to  the  infliction  of  punishment  for  contempt  of 
either  house,  or  any  one  co-ordinate  branch  of  the  government.  Shall  we, 
therefore,  decide  that  no  such  power  exists?  It  is  true  that  such  a  power,  if 
it  exists,  must  be  derived  from  implication,  and  the  genius  and  spirit  of  our 
institutions  are  hostile  to  the  exercise  of  implied  powers.  Had  the  faculties 
of  man  been  competent  to  the  framing  of  a  system  of  government  which 
would  have  left  nothing  to  implication,  it  cannot  be  doubted  that  the  effort 
would  have  been  made  by  the  framers  of  the  constitution.  But  what  is  the 
fact?  There  is  not  in  the  whole  of  that  admirable  instrument  a  grant  of 
powers  which  does  not  draw  after  it  others,  not  expressed,  but  vital  to  their 
exercise;  not  substantive  and  independent,  indeed,  but  auxiliary  and  subor- 
dinate. 

The  idea  is  Utopian  that  government  can  exist  without  leaving  the  exercise 
of  discretion  somewhere.  Public  security  against  the  abuse  of  such  dis- 
cretion must  rest  on  responsibility,  and  stated  appeals  to  public  approbation. 
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Where  all  power  is  derived  from  the  people,  and  public  functionaries,  at  short 
intervals,  deposit  it  at  the  feet  of  the  people,  to  be  resumed  again  only  at 
their  will,  individual  fears  may  be  alarmed  by  the  monsters  of  imagination, 
but  individual  liberty  can  be  in  little  danger.  No  one  is  so  visionary  as  to  dis- 
puts  the  assertion  that  the  sole  end  and  aim  of  all  our  institutions  is  the  safety 
and  happiness  of  the  citizen.  But  the  relation  between  the  action  and  the  end 
is  not  always  so  direct  and  palpable  as  to  strike  the  eye  of  every  observer.  The 
science  of  government  is  the  most  abstruse  of  all  sciences;  if, indeed,  that  can 
be  called  a  science  which  has  but  few  fixed  principles,  and  practically  consists 
in  little  more  than  the  exercise  of  a  sound  discretion  applied  to  the  exigencies 
of  the  state  as  they  arise.     It  is  the  science  of  experiment. 

§  240.  Public  functionaries  must  have  full  Liberty  to  exercise  the  powers 
with  which  they  have  been  intrusted. 

But  if  there  is  one  maxim  which  necessarily  rides  over  all  others  in  the  prac- 
tical application  of  government,  it  is  that  the  public  functionaries  must  be  left  at 
liberty  to  exercise  the  powers  which  the  people  have  intrusted  to  them.  The  inter- 
ests and  dignity  of  those  who  created  them  require  the  exertion  of  the  powers 
indispensable  to  the  attainment  of  the  ends  of  their  creation.  Nor  is  a  casual 
conflict  with  the  rights  of  particular  individuals  any  reason  to  be  urged  against 
the  exercise  of  such  powers.  The  wretch  beneath  the  gallows  may  repine  at 
the  fate  which  awaits  him,  and  yet  it  is  no  less  certain  that  the  laws  under 
which  he  suffers  were  made  for  his  security.  The  unreasonable  murmurs  of 
individuals  against  the  restraints  of  society  have  a  direct  tendency  to  produce 
that  worst  of  all  despotisms,  which  makes  every  individual  the  tyrant  over  his 
neighbor's  rights. 

That  "  the  safety  of  the  people  is  the  supreme  law,"  not  only  comports  with, 
but  is  indispensible  to,  the  exercise  of  those  powers  in  their  public  function- . 
aries  without  which  that  safety  cannot  be  guarded.  On  this  principle  it  is 
that  courts  of  justice  are  universally  acknowledged  to  be  vested,  by  their  very 
creation,  with  power  to  impose  silence,  respect  and  decorum  in  their  presence, 
and  submission  to  their  lawful  mandates,  and  as  a  corollary  to  this  propostion, 
to  preserve  themselves  and  their  officers  from  the  approach  and  insults  of  pol- 
lution. 

§  241.  Courts  of  justice  have  in  express  terms  the  power  granted  to  them  to 
punish  for  contempts;  they  would  have  had  that  power  without  such  express 
grant. 

It  is  true  that  the  courts  of  justice  of  the  United  States  are  vested  by 
express  statute  provision  with  power  to  fine  and  imprison  for  contempts;  but 
it  does  not  follow  from  this  circumstance  that  they  would  not  have  exercised 
that  power  without  the  aid  of  the  statute  or  not  in  cases,  if  such  should  occur, 
to  which  such  statute  provision  may  not  extend;  on  the  contrary  it  is  a  legis- 
lative assertion  of  this  right  as  incidental  to  a  grant  of  judicial  power,  andean 
only  be  considered  either  as  an  instance  of  abundant  caution,  or  a  legislative 
declaration  that  the  power  of  punishing  for  contempt  shall  not  extend  beyond 
its  known  and  acknowledged  limits  of  fine  and  imprisonment. 

§  242.  The  house  of  representatives  has  the  power  by  implication  and  from 
necessity  to  punish  for  contempt. 

But  it  is  contended  that  if  this  power  in  the  house  of  representatives  is  to  be 
asserted  on  the  plea  of  necessity,  the  ground  is  too  broad  and  the  result  too 
indefinite;  that  the  executive  and  every  co-ordinate,  and  even  subordinate 
branch  of  the  government  may  resort  to  the  same  justification,  and  the  whole 
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assume  to  themselves,  in  the  exercise  of  this  power,  the  most  tyrannical 
licentiousness.  This  is  unquestionably  an  evil  to  be  guarded  against,  and  if  the 
doctrine  may  be  pushed  to  that  extent,  it  must  be  a  bad  doctrine,  and  is  justly- 
denounced.  But  what  is  the  alternative?  The  argument  obviously  leads  to  the 
total  annihilation  of  the  power  of  the  house  of  representatives  to  guard  itself 
from  contempts,  and  leaves  it  exposed  to  every  indignity  and  interruption  that 
rudeness,  caprice  or  even  conspiracy  may  meditate  against  it.  This  result  is 
fraught  with  too  much  absurdity  not  to  bring  into  doubt  the  soundness  of  any 
argument  from  which  it  is  derived.  That  a  deliberative  assembly,  clothed  with, 
the  majesty  of  the  people,  and  charged  with  the  care  of  all  that  is  dear  to  them, 
composed  of  the  most  distinguished  citizens,  selected  and  drawn  together  from 
every  quarter  of  a  great  nation,  whose  deliberations  are  required  by  public 
opinion  to  be  conducted  under  the  eye  of  the  public,  and  whose  decisions  must 
be  clothed  with  all  that  sanctity  which  unlimited  confidence  in  their  wisdom 
and  purity  can  inspire;  that  such  an  assembly  should  not  possess  the  power  to 
suppress  rudeness,  or  repel  insult,  is  a  supposition  too  wild  to  be  suggested.  And 
accordingly,  to  avoid  the  pressure  of  these  considerations,  it  has  beeq  argued 
that  the  right  of  the  respective  houses  to  exclude  from  their  presence  and  their 
absolute  control  within  their  own  walls,  carry  with  them  the  right  to  punish 
contempts  committed  in  their  presence,  while  the  absolute  legislative  power 
given  to  congress  within  this  district  enables  them  to  provide  by  law  against 
all  other  insults  against  which  there  is  any  necessity  for  providing. 

It  is  to  be  observed  that  so  far  as  the  issue  of  this  cause  is  implicated,  this 
argument  yields  all  right  of  the  plaintiff  in  error  to  a  decision  in  his  favor; 
for,  non  constat,  from  the  pleadings,  but  that  this  warrant  issued  for  an  offense 
committed  in  the  immediate  presence  of  the  house.  Nor  is  it  immaterial  to 
notice  what  difficulties  the  negation  of  this  right  in  the  bouse  of  representa- 
tives draws  after  it,  when  it  is  considered  that  the  concession  of  the  power,  if 
exercised  within  their  walls,  relinquishes  the  great  grounds  of  the  argument, 
to  wit:  the  want  of  an  express  grant,  and  the  unrestricted  and  undefined 
nature  of  the  power  here  set  up.  For  why  should  the  house  be  at  liberty  to 
exercise  an  ungranted,  an  unlimited,  and  undefined  power  within  their  walls, 
any  more  than  without  them?  If  the  analogy  with  individual  right  and 
power  be  resorted  to,  it  will  reach  no  further  than  to  exclusion,  and  it  requires 
no  exuberance  of  imagination  to  exhibit  the  ridiculous  consequences  which 
might  result  from  such  a  restriction,  imposed  upon  the  conduct  of  a  delibera- 
tive assembly. 

Nor  would  their  situation  be  materially  relieved  by  resorting  to  their  legis- 
lative power  within  the  district.  That  power  may,  indeed,  be  applied  to  many 
purposes,  and  was  intended  by  the  constitution  to  extend  to  many  purposes 
indispensable  to  the  security  and  dignity  of  the  general  government;  but  they 
are  purposes  of  S.  more  grave  and  general  character  than  the  offenses  which 
may  be  denominated  contempts,  and  which,  from  their  very  nature,  admit  of 
no  precise  definition.  Judicial  gravity  will  not  admit  of  the  illustrations 
which  this  remark  would  admit  of.  Its  correctness  is  easily  tested  by  pur- 
suing, in  imagination,  a  legislative  attempt  at  defining  the  cases  to  which  the 
epithet  contempt  might  be  reasonably  applied. 

§  243,  Contempt,  as  an  offense,  is  undefinable;  its  punishment,  however,  is  not 
indefinite. 

But  although  the  offense  be  held  undefinable,  it  is  justly  contended  that  the 
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punishment  need  not  be  indefinite.  Nor  is  it  so.  We  are  not  nojv  consider- 
ing the  extent  to  which  the  punishing  power  of  congress,  by  a  legislative  act, 
may  be  carried.  On  that  subject,  the  bounds  of  their  power  are  to  be  found 
in  the  provisions  of  the  constitution.  The  present  question  is,  what  is  the  ex- 
tent of  the  punishing  power  which  the  deliberative  assemblies  of  the  Union 
may  assume  and  exercise  on  the  principle  of  self-preservation? 

§  244.  Imprisonment  is  the  punishment  of  contempt  of  legislative  bodies;  it 
twist  cease  upon  Hie  adjournment  or  periodical  dissolution  of  the  legislative  body 
which  inflicts  it. 

Analogy,  and  the  nature  of  the  case,  furnish  the  answer:  "The  least  possi- 
ble power  adequate  to  the  end  proposed ; "  which  is  the  power  of  imprison- 
ment. It  may,  at  first  view,  and  from  the  history  of  the  practice  of  our  leg- 
islative bodies,  be  thought  to  extend  to  other  inflictions.  But  every  other 
will  be  found  to  be  mere  commutation  for  confinement;  since  commitment 
alone  is  the  alternative  where  the  individual  proves  contumacious.  And  even 
to  the  duration  of  imprisonment  a  period  is  imposed  by  the  nature  of  things, 
since  the  existence  of  the  power  that  imprisons  is  indispensable  to  its  con- 
tinuance; and  although  the  legislative  power  continues  'perpetual,  the  legisla- 
tive body  ceases  to  exist  on  the  moment  of  its  adjournment  or  periodical 
dissolution.  It  follows,  that  imprisonment  must  terminate  with  that  adjourn- 
ment. 

This  view  of  the  subject  necessarily  sets  bounds  to  the  exercise  of  a  caprice 
which  has  sometimes  disgraced  deliberative  assemblies,  when  under  the  in- 
fluence of  strong  passions,  or  wicked  leaders,  but  the  instances  of  which  have 
long  since  remained  on  record  only  as  historical  facts,  not  as  precedents  for 
imitation.  In  the  present  fixed  and  settled  state  of  English  institutions,  there 
is  no  more  danger  of  their  being  revived,  probably,  than  in  our  own.  But 
the  American  legislative  bodies  have  never  possessed  or  pretended  to  the 
omnipotence  which  constitutes  the  leading  feature  in  the  legislative  assembly 
of  Great  Britain,  and  which  may  have  led  occasionally  to  the  exercise  of 
oaprice,  under  the  specious  appearance  of  merited  resentment. 

If  it  be  inquired,  what  security  is  there,  that  with  an  officer  avowing  him- 
self devoted  to  their  will,  the  house  of  representatives  will  confine  its  punish- 
ing power  to  the  limits  of  imprisonment,  and  not  push  it  to  the  infliction  of 
corporal  punishment,  or  even  death,  and  exercise  it  in  cases  affecting  the  lib- 
erty of  speech,  and  of  the  press?  the  reply  is  to  be  found  in  the  consideration 
that  the  constitution  was  formed  in  and  for  an  advanced  state  of  society,  and 
rests  at  every  point  on  received  opinions  and  fixed  ideas.  It  is  not  a  new 
creation,  but  a  combination  of  existing  materials,  whose  properties  and  at- 
tributes were  familiarly  understood,  and  had  been  determined  by  reiterated 
experiments.  It  is  not,  therefore,  reasoning  upon  things  as  they  are,  to  sup- 
pose that  any  deliberative  assembly,  constituted  under  it,  tvould  ever  assert 
any  other  rights  and  powers  than  those  which  had  been  established  by  long 
practice,  and  conceded  by  public  opinion.  Melancholy,  also,  would  be  that 
state  of  distrust  which  rests  not  a  hope  upon  a  moral  influence.  The  most 
absolute  tyranny  could  not  subsist  where  men  could  not  be  trusted  with  power 
because  they  might  abuse  it,  much  less  a  government  which  has  no  other  basis 
than  the  sound  morals,  moderation,  and  good  sense  of  those  who  compose  it. 
Unreasonable  jealousies  not  only  blight  the  pleasures  but  dissolve  the  very 
texture  of  society. 
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§  245.  The  express  grant  of  yoUoer  to  congress  to  punish  its  own  members  for 
contempt  does  not  exclude  the  right  by  implication  to  punish  others  for  the  like 
offenses. 

But  it  is  argued  that  the  inference,  if  any,  arising  under  the  constitution,  is 
against  the  exercise  of  the jx> wers  here  asserted  by  the  house  of  representa- 
tives; that  the  express  grant  of  power  to  punish  their  members  respectively, 
and  to  expel  them,  by  the  application  of  a  familiar  maxim,  raises  an  implica- 
tion against  the  power  to  punish  any  other  than  their  own  members.  This 
argument  proves  too  much;  for  its  direct  application  would  lead  to  the 
annihilation  of  almost  every  power  of  congress.  To  enforce  its  laws  upon 
any  subject  without  the  sanction  of  punishment  is  obviously  impossible.  Yet 
there  is  an  express  grant  of  power  to  punish  in  one  class  of  cases,  and  one 
only;  and  all  the  punishing  power  exercised  by  congress  in  any  cases,  except 
those  which  relate  to  piracy  and  offenses  against  the  laws  of  nations,  is  derived 
from  implication.  Nor  did  the  idea  ever  occur  to  any  one  that  the  express 
grant  in  one  class  of  cases  repelled  the  assumption  of  the  punishing  power  in 
any  other. 

The  truth  is  that  the  exercise  of  the  powers  given  over  their  own  members 
was  of  such  a  delicate  nature  that  a  constitutional  provision  became  necessary 
to  assert  or  communicate  it.  Constituted  as  that  body  is,  of  the  delegates  of 
confederated  states,  some  such  provision  was  necessary  to  guard  against  their 
mutual  jealousy,  since  every  proceeding  against  a  representative  would  indi- 
rectly atfect  the  honor  or  interests  of  the  state  which  scut  him. 

In  reply  to  the  suggestion  that  on  this  same  foundation  of  necessity  might 
be  raised  a  superstructure  of  implied  powers  in  the  executive  and  every  other 
department  and  even  ministerial  officer  of  the  government,  it  would  be  suffi- 
cient to  observe  that  neither  analogy  nor  precedent  would  support  the  asser- 
tion of  such  powers  in  any  other  than  a  legislative  or  judicial  body.  Even 
corruption  anywhere  else  would  not  contaminate  the  source  of  political  life. 
In  the  retirement  of  the  cabinet  it  is  not  expected  that  the  executive  can  be 
approached  by  indignity  or  insult;  nor  can  it  ever  be  necessary  to  the  execu- 
tive, or  any  other  department,  to  hold  a  public  deliberative  assembly.  These 
are  not  arguments;  they  are  visions  which  mar  the  enjoyment  of  actual  bless- 
ings with  the  attack  or  feint  of  the  harpies  of  imagination. 

As  to  the  minor  points  made  in  this  case,  it  is  only  necessary  to  observe  that 
there  is  nothing  on  the  face  of  this  record  from  which  it  can  appear  on  what 
evidence  this  warrant  was  issued.  And  we  are  not  to  presume  that  the  house  of 
representatives  would  have  issued  it  without  duly  establishing  the  fact  charged 
on  the  individual.  And,  as  to  the  distance  to  which  the  process  might  reach, 
it  is  very  clear  that  there  exists  no  reason  for  confining  its  operation  to  the 
limits  of  the  District  of  Columbia;  after  passing  those  limits  we  know  no 
bounds  that  can  be  prescribed  to  its  range  but  those  of  the  United  States. 
And  why  should  it  be  restricted  to  other  boundaries?  Such  are  the  limits  of 
the  legislating  powers  of  that  body;  and  the  inhabitant  of  Louisiana  or  Maine 
may  as  probably  charge  them  with  bribery  and  corruption,  or  attempt,  by 
letter,  to  induce  the  commission  of  either,  as  the  inhabitants  of  any  other  sec- 
tion of  the  Union.  If  the  inconvenience  be  urged,  the  reply  is  obvious;  there 
is  no  difficulty  in  observing  that  respectful  deportment  which  will  render  all 
apprehension  chimerical 

Judgment  affirmed. 
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KILBOURN  v.  THOMPSON. 
(13  Otto,  168-205.     1880.) 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  Facts. —  Kilbourn,  having  refused  to  answer  as  a  witness* 
certain  questions  propounded  to  him  by  a  committee  of  the  house  of  repre- 
sentatives in  congress,  was  arrested  by  the  sergeant-at-arms  of  the  house  by 
virtue  of  a  warrant  from  the  speaker.  He  was  imprisoned  forty-five  days, 
and  upon  his  release  brought  suit  against  the  sergeant-at-arms,  the  speaker, 
clerk  of  the  house  and  the  members  of  the  committee.  The  defendants,  ex- 
cept the  speaker,  who  had  died  in  the  interim,  pleaded  a  justification  under 
the  speaker's  warrant  and  the  powers  of  the  house  of  representatives.  To 
this  plea  plaintiff  tiled  a  demurrer  which  was  overruled  and  plaintiff  brought 
up  the  case  by  a  writ  of  error. 

Opinion  by  Mr.  Jusiice  Miller. 

The  argument  before  us  has  assumed  a  very  wide  range,,  and  includes  the 
discussion  of  almost  every  suggestion  that  can  well  be  conceived  on  the  sub- 
ject. The  two  extremes  of  the  controversy  are  the  proposition  on  the  part  of 
the  plaintiff,  that  the  house  of  representatives  has  no  power  whatever  to  pun- 
ish for  a  contempt  of  its  authority;  and  on  the  part  of  defendants,  that  such 
power  undoubtedly  exists,  and  when  that  body  has  formally  exercised  it,  it 
must  be  presumed  that  it  was  rightfully  exercised.  This  latter  proposition 
assumes  the  form  of  expression  sometimes  used  with  reference  to  courts  of 
justice  of  general  jurisdiction,  that  having  the  power  to  punish  for  contempts, 
the  judgment  of  the  house  that  a  person  is  guilty  of  such  contempt  is  con- 
clusive everywhere. 

Conceding  for  the  sake  of  the  argument  that  there  are  cases  in  which  one 
of  the  two  bodies  that  constitute  the  congress  of  the  United  States  may 
punish  for  contempt  of  its  authority,  or  disregard  of  its  orders,  it  will  scarcely 
be  contended  by  the  most  ardent  advocate  of  their  power  in  that  respect  that 
it  is  unlimited. 

§  246.  No  express  power  to  punish  for  contempts  is  granted  iy  the  constitu- 
tion to  either  house  of  congress. 

The  powers  of  congress  itself,  when  acting  through  the  concurrence  of  both 
branches,  are  dependent  solely  on  the  constitution.  Such  as  are  not  conferred 
by  that  instrument,  either  expressly  or  by  fair  implication  from  what  is 
granted,  are  u  reserved  to  the  states  respectively,  or  to  the  people."  Of  course 
neither  branch  of  congress,  when  acting  separately,  can  lawfully  exercise 
more  power  than  is  conferred  by  the  constitution  on  the  whole  body,  except 
in  the  few  instances  where  authority  is  conferred  on  either  house  separately,  as 
in  the  case  of  impeachments.  No  general  power  of  inflicting  punishment  by 
the  congress  of  the  United  States  is  found  in  that  instrument.  It  con- 
tains in  the  provision  that  no  "  person  shall  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law,"  the  strongest  implication  against  pun- 
ishment by  order  of  the  legislative  body.  It  has  been  repeatedly  decided  by 
this  court,  and  by  others  of  the  highest  authority,  that  this  means  a  trial  in 
which  the  rights  of  the  party  shall  be  decided  by  a  tribunal  appointed  bv 
law,  which  tribunal  is  to  be  governed  by  rules  of  law  previously  established. 
An  act  of  congress  which  proposed  to  adjudge  a  man  guilty  of  a  crime,  and 
inflict  the  punishment,  would  be  conceded  by  all  thinking  men  to  be  unauthor- 
ized by  anything  in  the  constitution.    That  instrument,  however,  is  not  wholly 
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silent  as  to  the  authority  of  the  separate  branches  of  congress  to  inflict 
punishment.  It  authorizes  each  house  to  punish  its  own  members.  By  the 
second  clause  of  the  fifth  section  of  the  first  article,  "Each  house  may  deter- 
mine th*e  rules  of  its  proceedings,  punish  its  members  for  disorderly  behavior, 
and  with  the  concurrence  of  two-thirds,  expel  a  member,"  and  by  the 
clause  immediately  preceding,  it  "  may  be  authorized  to  compel  the  attend- 
ance of  absent  members  in  such  manner  and  under  such  penalties  as  each 
house  may  provide."  These  provisions  are  equally  instructive  in  what  they 
authorize  and  in  what  they  do  not  authorize.  There  is  no  express  power  in 
that  instrument  conferred  on  either  house  of  congress  to  punish  for  contempts. 

The  advocates  of  this  power  have,  therefore,  resorted  to  an  implication  of 
its  existence,  founded  on  two  principal  arguments.  These  are,  1,  its  exercise 
by  the  house  of  commons  of  England,  from  which  country  we,  it  is  said,  have 
derived  our  system  of  parliamentary  law ;  and,  2,  the  necessity  of  such  a  power 
to  enable  the  two  houses  of  congress  to  perform  the  duties  and  exercise  the 
powers  which  the  constitution  has  conferred  on  them. 

§  247.  Argument  for  the  power  of  one  of  the  houses  of  congress  to  punish 
for  contempt  drawn  from  cmalogy  of  the  powers  of  the  English  parliament. 

That  the  power  to  punish  for  contempt  has  been  exercised  by  the  house  of 
commons  in  numerous  instances  is  well  known  to  the  general  student  of  his- 
tory, and  is  authenticated  by  the  rolls  of  the  parliament.  And  there  is  no 
question  but  that  this  has  been  upheld  by  the  courts  of  Westminster  Hall. 
Among  the  most  notable  of  these  latter  cases  are  the  judgments  of  the  court 
of  king's  bench,  in  Brass  Crosby's  Case,  3  Wils.,  188,  decided  in  the  year 
1771 ;  Burdett  v.  Abbott,  14  East,  1,  in  1811,  in  which  the  opinion  wasdelivered 
by  Lord  Ellenborough ;  and  Case  of  the  Sheriff  of  Middlesex,  11  Ad.  &  E., 
273,  in  1840.  Opinion  by  Lord  Denman,  chief  justice.  It  is  important,  how- 
ever, to  understand  on  what  principle  this  power  in  the  house  of  commons 
rests,  that  we  may  see  whether  it  is  applicable  to  the  two  houses  of  congress, 
and  if  it  be,  whether  there  are  limitations  to  its  exercise. 

§  248.  Parliament  a  court. 

While  there  is,  in  the  adjudged  cases  in  the  English  courts,  little  agreement 
of  opinion  as  to  the  extent  of  this  power,  and  the  liability  of  its  exercise  to  be 
inquired  into  by  the  courts,  there  is  no  difference  of  opinion  as  to  its  origin. 
This  goes  back  to  the  period  when  the  bishops,  the  lords,  and  the  knights  and 
burgesses  met  in  one  body,  and  were,  when  so  assembled,  called  the  high  court 
of  parliament. 

They  were  not  only  called  so,  but  the  assembled  parliament  exercised  the 
highest  functions  of  a  court  of  judicature,  representing  in  that  respect  the  judi- 
cial authority  of  the  king  in  his  court  of  parliament.  While  this  body  enacted 
laws,  it  also  rendered  judgments  in  matters  of  private  right,  which,  when  ap- 
proved by  the  king,  were  recognized  as  valid.  Upon  the  separation  of  the 
lords  and  commons  into  two  separate  bodies,  holding  their  sessions  in  differ- 
ent chambers,  and  hence  called  the  house  of  lords  and  the  house  of  commons, 
the  judicial  function  of  reviewing  by  appeal  the  decisions  of  the  courts  of 
Westminster  Hall  passed  to  the  house  of  lords,  where  it  has  been  exercised 
without  dispute  ever  since.  To  the  commons  was  left  the  power  of  impeach- 
ment, and,  perhaps,  others  of  a  judicial  character,  and  jointly  they  exercised, 
until  a  very  recent  period,  the  power  of  passing  bills  of  attainder  for  treason 
and  other  high  crimes  which  are,  in  their  nature,  punishment  for  crime  declared 
judicially  by  the  high  court  of  parliament  of  the  kingdom  of  England. 

671 


S  248.  GOVERNMENT. 

It  is  upon  this  idea  fliat  the  two  houses  of  parliament  were  each  courts  of 
judicature  originally,  which,  though  divested  by  usage,  and  by  statute,  prob- 
ably of  many  of  their  judicial  functions,  have  jTet  retained  so  much  of  that 
power  as  enables  them,  like  any  other  %court,  to  punish  for  a  contempt  of  these 
privileges  and  authority  that  the  power  rests. 

In  the  case  of  Bimlettv.  Abbott,  already  referred  to  as  sustaining  this  power 
in  the  commons,  Mr.  Justice  Bailey  said,  in  support  of  the  judgment  of  the 
court  of  king's  bench:  "In  an  early  authority  upon  that  subject,  in  Lord 
Coke,  4  Inst.  23,  it  is  expressly  laid  down  that  the  house  of  commons  has  not 
only  a  legislative  character  and  authority,  but  is  also  a  court  of  judicature; 
and  there  are  instances  put  there  in  which  the  power  of  committing  to  prison 
for  contempts  has  been  exercised  b}T  the  house  of  commons,  and  this,  too,  in 
cases  of  libel.  If  then,  the  house  be  a  court  of  judicature,  it  must,  as  is  in  a 
degree  admitted  by  the  plaintiff's  counsel,  have  the  power  of  supporting  its 
own  dignity  as  essential  to  itself;  and  without  power  of  commitment  for  con- 
tempts it  could  not  support  its  dignity."  In  the  opinion  of  Lord  Ellen  borough 
in  the  same  case,  after  stating  that  the  separation  of  the  two  houses  of  par- 
liament seems  to  have  taken  place  as  early  as  the  49  Henry  III,  about  the 
time  of  the  battle  of  Evesham,  he  says  the  separation  was  probably  effected 
by  a  formal  act  for  that  purpose  by  the  king  and  parliament.  He  then  adds: 
"The  privileges  which  have  since  been  enjoyed,  and  the  functions  which  have 
been  since  uniformly  exercised  by  each  branch  of  the  legislature,  with  the 
knowledge  and  acquiescence  of  the  other  house  and  of  the  king,  must  be  pre- 
sumed to  be  the  privileges  and  functions  which  then,  that  is,  at  the  very  period 
of  their  original  separation,  were  statuably  assigned  to  each."  He  then  asks, 
"Can  the  high  court  of  parliament,  or  either  of  the  two  houses  of  which  it 
consists,  be  deemed  not  to  possess  intrinsically  that  authority  of  punishing 
summarily  for  contempts  which  is  acknowledged  to  belong,  and  is  daily  ex- 
ercised as  belonging,  to  every  superior  court  of  law  of  less  dignity  undoubt- 
edly than  itself?"  This  power  is  here  distinctly  placed  on  the  ground  of  the 
judicial  character  of  parliament,  which  is  compar&d  in  that  respect  with  the 
other  courts  of  superior  jurisdiction,  and  is  said  to  be  of  a  dignity  higher  than 
they. 

In  the  earlier  case  of  Crossby,  lord  mayor  of  London,  De  Gray,  chief  jus- 
tice, speaking  of  the  house  of  commons,  which  had  committed  the  lord  mayor 
to  the  tower  of  London  for  having  arrested  by  judicial  process  one  of  its  mes- 
sengers, says:  "  Such  an  assembly  must  certainly  have  such  authority,  and  it  is 
legal  because  necessary.  Lord  Coke  says  they  have  a  judicial  power;  each 
member  has  a  judicial  seat  in  the  house;  he  speaks  of  matters  of  judicature  of 
the  house  of  commons."  Mr.  Justice  Blackstone,  in  concurring  in  the  judg- 
ment, said:  "  The  house  of  commons  is  a  supreme  court,  and  they  are  judges 
of  their  own  privileges  and  contempts,  more  especially  with  respect  to  their 
own  members."  Mr.  Justice  Gould  also  laid  stress  upon  the  fact  that  the 
"house  of  commons  may  be  properly  called  judges,"  and  cites  4  Coke's 
Inst.,  47,  to  show  that  "an  alien  cannot  be  elected  to  parliament,  because  such 
a  person  can  hold  no  place  of  judicature" 

In  the  celebrated  case  of  Stockdale  v.  Hansard,  9  Ad.  &  E.  1,  decided  in 
1839,  this  doctrine  of  the  omnipotence  of  the  house  of  commons  in  the  asser- 
tion of  its  privileges  received  its  first  serious  check  in  a  court  of  law.  The 
house  of  commons  had  ordered  the  printing  and  publishing  of  a  report  of  one 
of  its  committees,  which  was  done  by  Hansard,  the  official  printer  of  the  body. 
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"This  report  contained  matter  on  which  Stockdale  sued  Hansard  for  libel. 
Hansard  pleaded  the  privilege  of  the  house,  under  whose  orders  he  acted,  and 
the  question  on  demurrer  was,  assuming  the  matter  published  to  be  libelous  in 
its  character,  did  the  order  of  the  house  protect  the  publication? 

Sir  John  Campbell,  attorney -general,  in  an  exhaustive  argument  in  defense 
of  the  prerogative  of  the  house,  bases  it  upon  two  principal  propositions ;  namely, 
that  the  house  of  commons  is  a  court  of  judicature,  possessing  the  same  right 
to  punish  for  contempt  that  other  courts  have,  and  that  its  powers  and  privi- 
leges rest  upon  the  lex  parlia?/ienti, —  the  laws  and  customs  of  parliament. 
These,  he  says,  and  cites  authorities  to  show  it,  are  unknown  to  the  judges 
and  lawyers  of  the  common-law  courts,  and  rest  exclusively  in  the  knowledge 
and  memory  of*  the  members  of  the  two  houses.  lie  argues,  therefore,  that 
their  judgments  and  orders  on  matters  pertaining  to  these  privileges  are  con- 
clusive, and  cannot  be  disputed  or  reviewed  by  the  ordinary  courts  of  judica- 
ture. 

Lord  Denraan,  in  a  masterly  opinion,  concurred  in  by  the  other  judges  of 
the  king's  bench,  ridicules  the  idea  of  the  existence  of  a  body  of  laws  and 
•customs  of  parliament  unknown  and  unknowable  to  anybody  else  but  the 
members  of  the  two  houses,  and  holds  with  an  incontrovertible  logio  that 
when  the  rights  of  the  citizen  are  at  stake  in  a  court  of  justice,  it  must,  if  these 
privileges  are  set  up  to  his  prejudice,  examine  for  itself  into  the  nature  and 
•character  of  those  laws,  and  decide  upon  their  extent  and  effect  upon  the 
rights  of  the  parties  before  the  court.  While  admitting,  as  he  does  in  case  of 
the  Sheriff  of  Middlesex,  11  Ad.  &  E,  273,  that  when  a  person  is  committed  by 
the  house  of  commons  for  a  contempt  in  regard  to  a  matter  of  which  that 
house  had  jurisdiction,  no  other  court  can  relieve  the  party  from  the  punish- 
ment which  it  may  lawfully  inflict,  he  holds  that  the  question  of  the  jurisdic- 
tion of  the  house  is  always  open  to  the  inquiry  of  the  courts  in  a  case  where 
that  question  is  properly  presented. 

But  perhaps  the  most  satisfactory  dis3ussion  of  this  subject,  as  applicable  to 
the  proposition  that  the  two  houses  of  congress  are  invested  with  the  same 
power  of  punishing  for  contempt,  and  with  the  same  peculiar  privileges,  and 
the  same  power  of  enforcing  them,  which  belonged  by  ancient  usage  to  the 
houses  of  the  English  parliament,  is  to  be  found  in  some  recent  decisions  of 
the  privy  council.  That  body  is  by  its  constitution  vested  with  authority  to 
hear  and  decide  appeals  from  the  courts  of  the  provinces  and  colonies  of  the 
kingdom. 

The  leading  case  is  that  of  Kieliey  v.  Carson  and  others,  4  Moo.  P.  C.  63, 
decided  in  1841.  There  were  present  at  the  hearing,  Lord  Chancellor  Lynd- 
hurst,  Lord  Brougham,  Lord  Denman,  Lord  Abinger,  Lord  Cottenham,  Lord 
Campbell,  Vice-Chancel  lor  Shadwell,  the  chief  justice  of  the  common  pleas, 
Mr.  Justice  Erskine,  Dr.  Lushington,  and  Mr.  Baron  Parke,  who  delivered  the 
opinion,  which  seems  to  have  received  the  concurrence  of  all  the  eminent 
judges  named.  Measuring  the  weight  of  its  authority  by  the  reputation  of  the 
judges  who  sat  in  the  case  and  agreed  to  the  opinion,  it  would  be  difficult  to 
find  one  more  entitled  on  that  score  to  be  received  as  conclusive  on  the  points 
which  it  decided. 

The  case  was  an  appeal  from  the  supreme  court  of  judicature  of  Newfound- 
land. John  Kent,  one  of  the  members  of  the  house  of  asse'mbly  of  that  island, 
reported  to  that  body  that  Kieliey,  the  appellant,  had  been  guilty  of  a  con- 
tempt of  the  privileges  of  the  house  in  using  towards  him  reproaches,  in  gross 
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and  threatening  language,  for  observations  made  by  Kent  in  the  house ;  adding, 
"  Your  privilege  shall  not  protect  you."  Kielley  was  brought  before  the 
house,  and  added  to  his  offense  by  boisterous  and  violent  language,  and  was 
finally  committed  to  jail  under  an  order  of  the  house  and  the  warrant  of  the 
speaker.  The  appellant  sued  Carson,  the  speaker,  Kent,  and  other  members, 
and  Walsh,  the  messenger,  who  pleaded  the  facts  above  stated,  and  relied  on 
the  authority  of  the  house  as  sufficient  protection.  The  judgment  of  the  court 
of  Newfoundland  was  for  the  defendants,  holding  the  plea  good. 

This  judgment  was  supported  in  argument  before  the  privy  council  on  the 
ground  that  the  legislative  assembly  of  Newfoundland  had  the  same  parlia- 
mentary rights  and  privileges  which  belonged  by  usage  to  the  parliament  of 
England,  and  that,  if  this  were  not  so,  it  was  a  necessary  incident  to  every 
body  exercising  legislative  functions  to  punish  for  contempt  of  its  authority. 
The  case  was  twice  argued  in  the  privy  council,  on  which  its  previous  judg- 
ment in  the  case  of  Beaumont  v.  Barrett,  1  Moo.  P.  0.,  59,  was  much  urged, 
in  which  both  those  propositions  had  been  asserted  in  the  opinion  of  Mr. 
Baron  Parke. 

§249.  The  power  of  the  house  of  representatives  to  punish  for  contempt  is  not 
sustained  by  the  precedents  and  practices  of  the  English  house  of com>mons. 

Referring  to  that  case  as  an  authority  for  the  proposition  that  the  power  to 
punish  for  a  contempt  was  incident  to  every  legislative  body,  the  opinion  of 
Mr.  Baron  Parke  in  the  later  case  uses  this  language :  "  There  is  no  decision 
of  a  court  of  justice,  nor  other  authority,  in  favor  of  the  right,  except  that  of 
the  case  of  Beaumont  v.  Barrett,  decided  by  the  judicial  committee,  the  mem- 
bers present  being  Lord  Brougham,  Mr.  Justice  Bosanquet,  Mr.  Justice 
Erskine,  and  myself.  Their  lordships  do  not  consider  that  case  as  one  by 
which  they  ought  to  be  bound  on  deciding  the  present  question.  The  opinion 
of  their  lordships,  delivered  by  myself  immediately  after  the  argument  was 
closed,  though  it  clearly  expressed  that  the  power  was  incidental  to  every 
legislative  assembly,  was  not  the  only  ground  on  which  that  judgment  was 
rested,  and  therefore  was,  in  some  degree,  extra-judicial;  but  besides,  it  was 
stated  to  be  and  was  founded  entirely  on  the  dictum  of  Lord  Ellenborough  in 
Burdett  v.  Abbott,  which  dictum,  we  all  think,  cannot  be  taken  as  authority 
for  the  abstract  proposition  that  every  legislative  body  has  the  power  of  com- 
mitting for  contempt.  The  observation  was  made  by  his  lordship  with  refer- 
ence to  the  peculiar  powers  of  parliament,  and  ought  not,  we  all  think,  to  be 
extended  any  further.  We  all,  therefore,  think  that  the  opinion  expressed  by 
myself  in  the  case  of  Beaumont  v.  Barrett  ought  not  to  affect  our  decision,  in 
the  present  case,  and,  there  being  no  other  authority  on  the  subject,  we  decide 
according  to  the  principle  of  the  common  law,  that  the  house  of  assembly 
have  not  the  power  contended  for.  They  are  a  local  legislature,  with  every 
power  reasonably  necessary  for  the  exercise  of  their  functions  and  duties,  but 
they  have  not  what  they  erroneously  supposed  themselves  to  possess, — the 
same  exclusive  privileges  which  the  ancient  law  of  England  has  annexed  to 
the  house  of  parliament."  In  another  part  of  the  opinion  the  subject  is  thus 
disposed  of:  "It  is  said,  however,  that  this  power  belongs  to  the  house  of 
commons  in  England ;  and  this,  it  is  contended,  affords  an  authority  for  hold- 
ing that  it  belongs,  as  a  legal  incident  by  the  common  law,  to  an  assembly 
with  analogous  functions.  But  the  reason  why  the  house  of  commons  has 
this  power  is  not  because  it  is  a  representative  body  with  legislative  functions, 
but  by  virtue  of  ancient  usage  and  prescription ;  the  lex  et  consuetudo  parliar 
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menti,  which  forms  a  part  of  the  common  law  of  the  land,  and  according  to 
which  the  high  court  of  parliament  before  its  division,  and  the  houses  of  lords 
and  commons  since,  are  invested  with  many  privileges,  that  of  punishment  for 
contempt  being  one."  The  opinion  also  discusses  at  length  the  necessity  of 
this  power  in  a  legislative  body  for  its  protection,  and  to  enable  it  to  discharge 
its  law-making  functions,  and  decides  against  the  proposition.  But  the  case 
before  us  does  not  require  us  to  go  so  far,  as  we  have  cited  it  to  show  that  the 
powers  and  privileges  of  the  house  of  commons  of  England,  on  the  subject  of 
punishment  for  contempts,  rest  on  principles  which  have  no  application  to  other 
legislative  bodies,  and  certainly  can  have  none  to  the  house  of  representatives 
of  the  United  States, —  a. body  which  is  in  no  sense  a  court,  which  exercises  no 
functions  derived  from  its  once  having  been  a  part  of  the  highest  court  of  the 
realm,  and  whose  functions,  so  far  as  they  partake  in  any  degree  of  that 
character,  are  limited  to  punishing  its  own  members  and  determining  their 
election.  The  case,  however,  which  we  have  just  been  considering,  was  fol- 
lowed in  the  same  body  by  Fenton  v.  Hampton,  11  Moo.  P.C.,  347,  and  Doyle 
v.  Falooner,  Law  Rep.,  1  P.  C,  328,  in  both  of  which,  on  appeals  from  other 
provinces  of  the  kingdom,  the  doctrine  of  the  case  of  Kielley  v.  Oarson  and 
others  is  fully  reaffirmed. 

"We  are  of  opinion  that  the  right  of  the  house  of  representatives  to  punish 
the  citizen  for  a  contempt  of  its  authority  or  a  breach  of  its  privileges  can  derive 
no  support  from  the  precedents  and  practices  of  the  two  houses  of  the  English 
parliament,  nor  from  the  adjudged  cases  in  which  the  English  courts  have 
upheld  these  practices.  Nor,  taking  what  has  fallen  from  the  English  judges, 
and  especially  the  later  cases  on  which  we  have  just  commented,  is  much  aid 
given  to  the  doctrine,  that  this  power  exists  as  one  necessary  to  enable  either 
house  of  congress  to  exercise  successfully  their  function  of  legislation.  This 
latter  proposition  is  one  which  we  do  not  propose  to  decide  in  the  present  case, 
because  we  are  able  to  decide  it  without  passing  upon  the  existence  or  non- 
existence of  such  a  power  in  aid  of  the  legislative  function. 

As  we  have  already  said,  the  constitution  expressly  empowers  each  house  to 
punish  its  own  members  for  disorderly  behavior.  We  see  no  reason  to  doubt 
that  this  punishment  may  in  a  proper  case  be  imprisonment,  and  that  it  may 
be  for  refusal  to  obey  some  rule  on  that  subject  made  by  the  house  for  the 
preservation  of  order. 

So,  also,  the  penalty  which  each  house  is  authorized  to  inflict  in  order  to 
compel  the  attendance  of  absent  members  may  be  imprisonment,  and  this  may 
be  for  a  violation  of  some  order  or  standing  rule  on  that  subject.  Each  house 
is  by  the  constitution  made  the  judge  of  the  election  and  qualification  of  its 
members.  In  deciding  on  these  it  has  an  undoubted  right  to  examine  wit- 
nesses and  inspect  papers,  subject  to  the  usual  rights  of  witnesses  in  such  cases; 
and  it  may  be  that  a  witness  would  be  subject  to  like  punishment  at  the  hands 
of  the  body  engaged  in  trying  a  contested  election  for  refusing  to  testify,  that 
he  would  if  the  case  were  pending  before  a  court  of  judicature. 

The  house  of  representatives  has  the  sole  right  to  impeach  officers  of  the 
government,  and  the  senate  to  try  them.  Where  the  question  of  such  impeach- 
ment is  before  either  body  acting  in  its  appropriate  sphere  on  that  subject,  we 
see  no  reason  to  doubt  the  right  to  compel  the  attendance  of  witnesses,  and 
their  answer  to  proper  questic/ns,  in  the  same  manner  and  by  the  use  of  the 
same  means  that  courts  of  justice  can  in  like  cases.    Whether  the  power  of 

675 


8  240.  GOVERNMENT. 

punishment  in  either  house  by  fine  or  imprisonment  goes  beyond  this  or  not, 
we  are  sure  that  no  person  can  be  punished  for  contumacy  as  a  witness  before 
either  house,  unless  his  testimony  is  required  in  a  matter  into  which  that  house 
has  jurisdiction  to  inquire,  and  we  feel  equally  sure  that  neither  of  these  bodies 
possesses  the  general  power  of  making  inquiry  into  the  private  affairs  of  the 
citizen. 

It  is  believed  to  be  one  of  the  chief  merits  of  the  American  system  of  written 
constitutional  law,  that  all  the  powers  intrusted  to  government,  whether  state 
or  national,  are  divided  into  the  three  grand  departments,  the  executive,  the 
legislative,  and  the  judicial.  That  the  functions  appropriate  to  each  of  these 
branches  of  government  shall  be  vested  in  a  separate  body  of  public  servants, 
and  that  the  perfection  of  the  sjTstem  requires  that  the  lines  which  separate 
and  divide  these  departments  shall  be  broadly  and  clearly  defined.  It  is  also 
essential  to  the  successful  working  of  this  system  that  the  persons  intrusted 
with  power  in  any  one  of  these  branches  shall  not  be  permitted  to  encroach  upon 
the  powers  confided  to  the  others,  but  that  each  shall  by  the  law  of  its  creation 
be  limited  to  the  exercise  of  the  powers  appropriate  to  its  own  department 
and  no  other.  To  these  general  propositions  there  are  in  the  constitution  of 
the  United  States  some  important  exceptions.  One  of  these  is,  that  the  presi- 
dent is  so  far  made  a  part  of  the  legislative  power  that  his  assent  is  required 
to  the  enactment  of  all  statutes  and  resolutions  of  congress. 

This,  however,  is  so  only  to  a  limited  extent,  for  a  bill  may  become  a  law 
notwithstanding  the  refusal  of  the  president  to  approve  it,  by  a  vote  of  two- 
thirds  of  each  house  of  congress.  So,  also,  the  senate  is  made  a  partaker  in 
the  functions  of  appointing  officers  and  making  treaties,  which  are  supposed 
to  be  properly  executive,  by  requiring  its  consent  to  the  appointment  of  such 
officers  and  the  ratification  of  treaties.  The  senate  also  exercises  the  judicial 
power  of  trying  impeachments,  and  the  house  of  preferring  articles  of  im- 
peachment. 

In  the  main,  however,  that  instrument,  the  model  on  which  are  constructed 
the  fundamental  laws  of  the  states,  has  blocked  out  with  singular  precision 
and  in  bold  lines,  in  its  three  primary  articles,  the  allotment  of  power  to  the 
executive,  the  legislative,  and  the  judicial  departments  of  the  government.  It 
also  remains  true,  as  a  general  rule,  that  the  powers  confided  by  the  constitu- 
tion to  one  of  these  departments  cannot  be  exercised  by  another. 

It  may  be  said  that  these  are  truisms  which  need  no  repetition  here  to  give 
them  force.  But  while  the  experience  of  almost  a  century  has  in  general 
shown  a  wise  and  commendable  forbearance  in  each  of  these  branches  from 
encroachments  upon  the  others,  it  is  not  to  be  denied  that  such  attempts  have 
been  made,  and  it  is  believed  not  always  without  success.  The  increase  in  the 
number  of  states,  in  their  population  and  wealth,  and  in  the  amount  of  power, 
if  not  in  its  nature  to  be  exercised  by  the  federal  government,  presents  power- 
ful and  growing  temptations  to  those  to  whom  that  exercise  is  intrusted  to 
overstep  the  just  boundaries  of  their  own  department  and  enter  upon  the 
domain  of  one  of  the  others,  or  to  assume  'powers  not  intrusted  to  either  of 
them. 

The  house  of  representatives  having  the  exclusive  right  to  originate  all  bills 
for  raising  revenue,  whether  by  taxation  or  otherwise,  having  with  the  senate 
the  right  to  declare  war  and  fix  the  compensation  of  all  officers  and  servants 
of  the  government,  and  vote  the  supplies  which  must  pay  that  compensation, 
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and  being  also  the  most  numerous  body  of  all  those  engaged  in  the  exercise  of 
the  primary  powers  of  the  government,  is  for  these  reasons  least  of  all  liable 
to  encroachments  upon  its  appropriate  domain. 

§  250.  The  house  of  representatives  has  no  power  to  punish  a  witness  for  con- 
tempt in  refusing  to  answer  questions,  when  the  house  itself  is  usurping  judicial 
functions. 

By  reason,  also,  of  its  popular  origin,  and  the  frequency  with  which  the  short 
term  of  office  of  its  members  requires  the  renewal  of  their  authority  at  the 
hands  of  the  people, —  the  great  source  of  all  power  in  this  country, —  en- 
croachments by  that  body  on  the  domain  of  co-ordinate  branches  of  the 
government  would  be  received  with  less  distrust  than  a  similar  exercise  of  un- 
warranted power  by  any  other  department  of  the  government.  It  is  all  the 
more  necessary,  therefore,  that  the  exercise  of  power  by  this  body,  when  acting 
separately  from  and  independently  of  all  other  depositaries  of  power,  should 
be  watched  with  vigilance,  and  when  called  in  question  before  any  other  tri- 
bunal having  the  right  to  pass  upon  it,  that  it  should  receive  the  most  careful 
scrutiny. 

In  looking  to  the  preamble  and  resolution  under  which  the  committee  acted, 
before  which  Kilbourr^  refused  to  testify,  we  are  of  opinion  that  the  house  of 
representatives  not  only  exceeded  the  limit  of  its  own  authority,  but  assumed 
a  power  which  could  only  be  properly  exercised  by  another  branch  of  the 
government,  because  it  was  in  its  nature  clearly  judicial. 

The  constitution  declares  that  the  judicial  power  of  the  United  States  shall 
be  vested  in  one  supreme  court  and  in  such  inferior  courts  as  the  congress 
may  from  time  to  time  ordain  and  establish.  If  what  we  have  said  of  the 
division  of  the  powers  of  the  government  among  the  three  departments  be 
sound,  this  is  equivalent  to  a  declaration  that  no  judioial  power  is  vested  in 
the  congress  or  either  branch  of  it,  save  in  the  cases  specifically  enumerated  to 
which  we  have  referred.  If  the  investigation  which  the  committee  was 
directed  to  make  was  judicial  in  its  character,  and  could  only  be  properly  and 
successfully  made  by  a  court  of  justice,  and  if  it  related  to  a  matter  wherein 
relief  or  redress  could  be  had  only  by  a  judicial  proceeding,  we  do  not,  after 
what  has  been  said,  deem  it  necessary  to  discuss  the  proposition  that  the  power 
attempted  to  be  exercised  wras  one  confided  by  the  constitution  to  the  judicial 
and  not  to  the  legislative  department  of  the  government.  We  think  it  equally 
clear  that  the  power  asserted  is  judicial  and  not  legislative. 

The  preamble  to  the  resolution  recites  that  the  government  of  the  United 
States  is  a  creditor  of  Ja}'  Cooke  &  Co.,  then  in  bankruptcy  in  the  district 
court  of  the  United  States  for  the  eastern  district  of  Pennsylvania.  If  the 
United  States  is  a  creditor  of  any  citizen,  or  of  any  one  else  on  whom  process 
can  be  served,  the  usual,  the  only  legal  mode  of  enforcing  payment  of  the 
debt  is  by  a  resort  to  a  court  of  justice.  For  this  purpose,  among  others,  con- 
gress has  created  courts  of  the  United  States,  and  officersiiave  been  appointed 
to  prosecute  the  pleas  of  the  government  in  these  courts. 

§  251.  The  house  of  representatives  was  usurping  judicial  functions  in  the 
investigation  of  the  series  of  transactions  concerning  which  a  suit  was  then  pend- 
ing in  a  district  court,  and  had  no  authority  to  compel  answers  to  questions 
about  it. 

The  district  court  for  the  eastern  district  of  Pennsylvania  is  one  of  them, 
and  according  to  the  recital  of  the  preamble,  had  taken  jurisdiction  of  the 
subject-matter  of  Jay  Cooke  &  Co.'s  indebtedness  to  the  United  States,  and 
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had  the  whole  subject  before  it  for  action  at  the  time  the  proceeding  in  con- 
gress was  initiated.  That  this  indebtedness  resulted,  as  the  preamble  states, 
from  the  improvidence  of  a  secretary  of  the  navy,  does  not  change  the  nature 
of  the  suit  in  the  court  nor  vary  the  remedies  by  which  the  debt  is  to  be  recov- 
ered. If,  indeed,  any  purpose  had  been  avowed  to  impeach  the  secretary,  the 
whole  aspect  of  the  case  would  have  been  changed.  But  no  such  purpose  is 
disclosed.  None  can  be  inferred  from  the  preamble,  and  the  characterization 
of  the  conduct  of  the  secretary  by  the  term  "  improvident,"  and  the  absence 
of  any  words  implying  suspicion  of  criminality  repel  the  idea  of  such  purpose, 
for  the  secretary  could  only  be  impeached  for  "  high  crimes  and  misdemean- 
ors." 

The  preamble  then  refers  to  "  the  real  estate  pool,"  in  which  it  is  said  Jay 
Cooke  &  Co.  had  a  large  interest,  as  something  well  known  and  understood, 
and  which  had  been  the  subject  of  a  partial  investigation  by  the  previous  con- 
gress, and  alleges  that  the  trustee  in  bankruptcy  of  Jay  Cooke  &  Co.  had 
made  a  settlement  of  the  interest  of  Jay  Cooke  &  Co.  with  the  associates  of 
the  firm  of  Jay  Cooke  &  Co.,  to  the  disadvantage  and  loss  of  their  numerous 
creditors,  including  the  government  of  the  United  States,  by  reason  of  which 
the  courts  are  powerless  to  afford  adequate  redress  to  said  creditors.  Several 
very  pertinent  inquiries  suggest  themselves  as  arising  out  of  this  short  pre- 
amble. 

How  could  the  house  of  representatives  know,  until  it  had  been  fairly  tried, 
that  the  courts 'were  powerless  to  redress  the  creditors  of  Jay  Cooke  &  Co.1 
The  matter  was  still  pending  in  a  court,  and  what  right  had  the  congress  of 
the  United  States  to  interfere  with  a  suit  pending  in  a  court  of  competent 
jurisdiction?  Again,  what  inadequacy  of  power  existed  in  the  court,  or,  as 
the  preamble  assumes,  in  all  courts,  to  give  redress  which  could  lawfully  be 
supplied  by  an  investigation  by  a  committee  of  one  house  of  congress,  or  by 
any  act  or  resolution  of  congress  on  the  subject?  The  case  being  one  of  a 
judicial  naturex  for  which  the  power  of  the  courts  usually  afford  the  only  rem- 
edy, it  may  well  be  supposed  that  those  powers  were  more  appropriate  and 
more  efficient  in  aid  of  such  relief  than  the  powers  which  belong  to  a  body 
whose  function  is  exclusively  legislative.  If  the  settlement,  to  which  the  pre- 
amble refers  as  the  principal  reason  why  the  courts  are  rendered  powerless, 
was  obtained  by  fraud,  or  was  without  authority,  or  for  any  conceivable  rea- 
son could  be  set  aside  or  avoided,  it  should  be  done  by  some  appropriate  pro- 
ceeding in  the  court  which  had  the  whole  matter  before  it,  and  which  had  all 
the  power  in  that  case  proper  to  be  intrusted  to  any  body,  and  not  by  congress 
or  by  any  power  to  be  conferred  on  a  committee  of  one  of  the  two  houses. 

The  resolution  adopted  as  a  sequence  of  this  preamble  contains  no  hint  of 
any  intention  of  final  action  by  congress  on  the  subject.  In  all  the  argument 
of  the  case  no  suggestion  has  been  made  of  what  the  house  of  representatives 
or  the  congress  could  have  done  in  the  way  of  remedying  the  wrrong  or  secur- 
ing the  creditors  of  Jay  Cooke  &  Co.,  or  even  the  United  States.  Was  it  to 
be  simply  a  fruitless  investigation  into  the  personal  affairs  of  individuals?  If 
so,  the  house  of  representatives  had  no  power  or  authority  in  the  matter  more 
than  any  other  equal  number  of  gentlemen  interested  for  the  government  of 
their  country.  By  "  fruitless  "  we  mean  that  it  could  result  in  no  valid  legis- 
lation on  the  subject  to  which  the  inquiry  referred. 

What  was  the  committee  charged  to  do?  To  inquire  into  the  nature  and 
history  of  the  real  estate  pool.     How  indefinite!     What  was  the  real  estate 
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pool?  Is  it  charged  with  any  crime  or  offense?  If  so,  the  courts  alone  can 
punish  the  members  of  it.  Is  it  charged  with  a  fraud  against  the  government? 
Here  again  the  courts,  and  they  alone,  can  afford  a  remedy.  "Was  it  a  cor- 
poration whose  powers  congress  could  repeal?  There  is  no  suggestion  of  the 
kind.  The  word  "  pool,"  in  the  sense  here  used,  is  of  modern  date,  and  may 
not  be  well  understood,  but  in  this  case  it  can  mean  no  more  than  that  certain 
individuals  are  engaged  in  dealing  in  real  estate  as  a  commodity  of  traffic;  and 
the  gravamen  of  the  whole  proceeding"  is  that  a  debtor  of  the  United  States 
may  be  found  to  have  an  interest  in  the  pool.  Can  the  rights  of  the  pool,  or 
of  its  members,  and  the  rights  of  the  debtor,  and  of  the  creditor  of  the  debtor, 
be  determined  by  the  report  of  a  committee  or  by  an  act  of  congress?  If  they 
cannot,  what  authority  has  the  house  to  enter  upon  this  investigation  into  the 
private  affairs  of  individuals  who  hold  no  office  under  the  government. 

The  court  of  exchequer  of  England  was  originally  organized  solely  to  enter- 
tain suits  of  the  king  against  the  debtors  of  the  crown.  But  after  a  while,  when 
the  other  courts  of  Westminster  Hall  became  overcrowded  with  business,  and 
it  became  desirable  to  open  the  court  of  exchequer  to  the  general  administra- 
tion of  justice,  a  party  was  allowed  to  bring  any  common-law  action  in  that 
court  on  an  allegation  that  the  plaintiff  was  debtor  to  the  king,  and  the  re- 
covery in  the  action  would  enable  him  to  respond  to  the  king's  debt.  After  a 
while  the  court  refused  to  allow  this  allegation  to  be  controverted,  and  so,  by 
this  fiction,  the  court  came  from  a  very  limited  to  be  one  of  general  jurisdiction. 
Such  an  enlargement  of  jurisdiction  would  not  now  be  tolerated  in  England, 
and  it  is  hoped  not  in  this  country  of  written  constitutions  and  laws;  but  it 
looks  very  like  it  when,  upon  the  allegation  that  the  United  States  is  a  cred- 
itor of  a  man  who  has  an  interest  in  some  other  man's  business,  the  affairs  of 
the  latter  can  be  subjected  to  the  unlimited  scrutiny  or  investigation  of  a  con- 
gressional committee. 

We  are  of  opinion,  for  these  reasons,  that  the  resolution  of  the  house  of  rep- 
resentatives authorizing  the  investigation  was  in  excess  of  the  power  conferred 
on  that  body  by  the  constitution ;  that  the  committee,  therefore,  had  no  law- 
ful authority  to  require  Kilbourn  to  testify  as  a  witness  beyond  what  he 
voluntarily  chose  to  tell;  that  the  orders  and  resolutions  of  the  house,  and  the 
warrant  of  the  speaker  under  which  Kilbourn  was  imprisoned,  are,  in  like 
manner,  void  for  want  of  jurisdiction  in  that  body,  and  that  his  imprisonment 
was  without  any  lawful  authority. 

§  252.  Case  cited  and  in  part  overruled. 

At  this  point  of  the  inquiry  we  are  met  by  Anderson  v.  Dunn,  6  Wheat., 
204  (§§  239-45,  supra),  which  in  many  respects  is  analagous  to  the  case  now 
under  consideration.  Anderson  sued  Dunn  for  false  imprisonment,  and  Dunn 
justified  under  a  warrant  of  the  house  of  representatives  directed  to  him  as 
sergeant-atrarms  of  that  body.  The  warrant  recited  that  Anderson  had  been 
found  by  the  house  "  guilty  of  a  breach  of  the  privileges  of  the  house,  and  of 
a  high  contempt  of  the  dignity  and  authority  of  the  same."  The  warrant  di- 
rected the  sergeant-at-arms'to  bring  him  before  the  house,  when,  by  its  order, 
he  was  reprimanded  by  the  speaker.  Neither  the  warrant  nor  the  plea  de- 
scribed or  gave  any  clue  to  the  nature  of  the  act  which  was  held  by  the  house 
to  be  a  contempt.  Nor  can  it  be  clearly  ascertained  from  the  report  of  the 
case  what  it  was,  though  a  slight  inference  may  be  derived  from  something  in 
one  of  the  arguments  of  counsel,  that  it  was  an  attempt  to  bribe  a  member. 

But,  however  that  may  be,  the  defense  of  the  sergeant-at-arms  rested  on  the 

679 


§252.  GOVERNMENT. 

broad  ground  that  the  house,  having  found  the  plaintiff  guilty  of  a  contempt, 
and  the  speaker,  under  the  order  of  the  house,  having  issued  a  warrant  for  his 
arrest,  that  alone  was  sufficient  authority  for  the  defendant  to  take  him  into 
custody,  and  this  court  held  the  plea  good. 

It  may  be  said  that  since  the  order  of  the  house,  and  the  warrant  of  the 
speaker,  and  the  plea  of  the  sergeant-at-arms,  do  not  disclose  the  ground  oa 
which  the  plaintiff  was  held  guilty  of  a  contempt,  but  state  the  finding  of  the 
house  in  general  terms  as  a  judgment  of  guilty,  and  as  the  court  placed  its 
decision  on  the  ground  that  such  a  judgment  was  conclusive  in  the  action 
against  the  officer  who  executed  the  warrant,  it  is  no  precedent  for  a  case 
where  the  plea  establishes,  as  we  have  shown  it  does  in  this  case  by  its  recital 
of  the  facts,  that  the  house  has  exceeded  its  authority. 

This  is,  in  fact,  a  substantial  difference.  But  the  court  in  its  reasoning  goes 
beyond  this,  and  though  the  grounds  of  the  decision  are  not  very  clearly  stated, 
we  take  them  to  be:  that  there  is  in  some  cases  a  power  in  each  house  of  con- 
gress to  punish  for  contempt;  that  this  power  is  analogous  to  that  exercised 
by  courts  of  justice,  and  that  it  being  the  well-established  doctrine  that,  when 
it  appears  that  a  prisoner  is  held  under  the  order  of  a  court  of  general  juris- 
diction for  a  contempt  of  its  authority,  no  other  court  will  discharge  the  pris- 
oner or  make  further  inquiry  into  the  cause  of  his  commitment.  That  this  is 
the  general  rule,  though  somewhat  modified  since  that  case  was  decided,  as 
regards  the  relations  of  one  court  to  another,  must  be  conceded. 

But  we  do  not  concede  that  the  houses  of  congress  possess  this  general 
■  power  of  punishing  for  contempt.  The  cases  in  which  they  can  do  this  are 
very  limited,  as  we  have  already  attempted  to  show.  If  they  are  proceeding  in 
a  matter  beyond  their  legitimate  cognizance,  we  are  of  opinion  that  this  can  be 
shown,  and  we  cannot  give  our  assent  to  the  principle  that,  by  the  mere  act  of  as- 
serting a  person  to  be  guilty  of  a  contempt,  they  thereby  establish  their  right  to 
fine  and  imprison  him,  beyond  the  power  of  any  court  or  any  other  tribunal 
whatever  to  inquire  into  the  grounds  on  which  the  order  was  made.  This 
necessarily  grows  out  of  the  nature  of  an  authority  which  can  only  exist  in  a 
limited  class  of  cases,  or  under  special  circumstances ;  otherwise  the  limita- 
tion is  unavailing  and  the  power  omnipotent.  The  tendency  of  modern  de- 
cisions everywhere  is  to  the  doctrine  that  the  jurisdiction  of  a  court  or  other 
tribunal  to  render  a  judgment  affecting  individual  rights  is  always  open  to  in- 
quiry, when  the  judgment  is  relied  on  in  any  other  proceeding.  See  William- 
son v.  Berry,  8  How.,  495;  Thompson  v.  Whitman,  18  Wall.,  457;  Knowles  v. 
The  Gas-Light  &  Coke  Co.,  19  id.,  58;  Pennoyer  v.  Neff,  95  U.  S.,  714. 

The  case  of  Anderson  v.  Dunn  was  decided  before  the  case  of  Stockdale  t>, 
Hansard,  and  the  more  recent  cases  in  the  privy  council  to  which  we  have 
referred.  It  was  decided  as  a  case  of  the  first  impression  in  this  court,  and 
undoubtedly  under  pressure  of  the  strong  rulings  of  the  English  courts  in 
favor  of  the  privileges  of  the  two  houses  of  parliament.  Such  is  not  the 
doctrine,  however,  of  the  English  courts  to-day.  In  the  case  of  Stockdale  v. 
Hansard,  9  Ad.  &  E.,  1,  Mr.  Justice  Coleridge  says :  "  The  house  is  not  a 
court  of  law  at  all  in  the  sense  in  which  that  term  can  alone  be  properly  ap- 
plied here.  Neither  originally  nor  by  appeal  can  it  decide  a  matter  in  litiga- 
tion between  two  parties;  it  has  no  means  of  doing  so;  it  claims  no  such 
power;  powers  of  inquiry  and  of  accusation  it  has,  but  it  decides  nothing  judi- 
cially, except  where  it  is  itself  a  party,  in  the  case  of  contempts.  .  .  .  Consid- 
ered merely  as  resolutions  or  acts,  I  have  yet  to  learn  that  this  court  is  to  be  re- 
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strained  by  the  dignity  or  the  power  of  any  body,  however  exalted,  from 
fearlessly,  though  respectfully,  examining  their  reasonableness  and  justice, 
where  the  rights  of  third  persons,  in  litigation  before  us,  depend  upon  their 
validity."  Again,  he  says:  "Let  rae  suppose,  by  way  of  illustration,  an  ex- 
treme case;  the  house  of  commons  resolves  that  any  one  wearing  a  dress  of  a 
particular  manufacture  is  guilty  of  a  breach  of  privilege,  and  orders  the  ar- 
rest of  such  persons  by  the  constable  of  the  parish.  An  arrest  is  made  and 
action  brought,  to  which  the  order  of  the  house  is  pleaded  as  a  justification. 
...  In  such  a  case  as  the  one  supposed,  the  plaintiffs  counsel  would  insist  on 
the  distinction  between  power  and  privilege;  and  no  lawyer  can  seriously  doubt 
that  it  exists;  but  the  argument  confounds  them,  and  forbids  us  to  inquire,  in 
any  particular  case,  whether  it  ranges  under  the  one  or  the  other.  I  can  find 
no  principle  which  sanctions  this." 

The  case  of  Kielley  v.  Oarson  and  others,  4  Moo.  P.  C,  63,  from  which  we 
have  before  quoted  so  largely,  held  that  the  order  of  the  assembly,  finding 
the  plaintiff  guilty  of  a  contempt,  was  no  defense  to  the.  action  for  imprison- 
ment. And  it  is  to  be  observed  that  the  case  of  Anderson  v.  Dunn  was  cited 
there  in  argument. 

But  we  have  found  no  better  expression  of  the  true  principle  on  this  subject 
than  in  the  following  language  of  Mr.  Justice  Hoar,  in  the  supreme  court  of 
Massachusetts,  in  the  case  of  Burnham  v.  Morrissey,  14  Gray,  226.  That  was 
a  case  in  which  the  plaintifE  was  imprisoned  under  an  order  of  the  house  of 
representatives  of  the  Massachusetts  legislature  for  refusing  to  answer  certain 
questions  as  a  witness  and  to  produce  certain  books  and  papers.  The  opinion, 
or  statement  rather,  was  concurred  in  by  all  the  court,  including  the  venerable 
Mr.  Chief  Justice  Shaw. 

"  The  house  of  representatives  is  not  the  final  judge  of  its  own  power  and 
privileges  in  cases  in  which  the  rights  and  liberties  of  the  subject  are  con- 
cerned, but  the  legality  of  its  action  may  be  examined  and  determined  by 
this  court.  That  house  is  not  the  legislature,  but  only  a  part  of  it,  and  is 
therefore  subject  in  its  action  to  the  laws,  in  common  with  all  other  bodies, 
officers  and  tribunals  within  the  commonwealth.  Especially  is  it  competent 
and  proper  for  this  court  to  consider  whether  its  proceedings  are  in  conform- 
ity with  the  constitution  and  laws,  because,  living  under  a  written  constitu- 
tion, no  branch  or  department  of  the  government  is  supreme ;  and  it  is  the 
province  and  duty  of  the  judicial  department  to  determine,  in  cases  regularly 
brought  before  them,  whether  the  powers  of  any  branch  of  the  government, 
and  even  those  of  the  legislature  in  the  enactment  of  laws,  have  been  exer- 
cised in  conformity  to  the  constitution ;  and  if  they  have  not,  to  treat  their 
acts  as  null  and  void.  The  house  of  representatives  has  the  power,  under  the 
constitution,  to  imprison  for  contempt ;  but  the  power  is  limited  to  cases  ex- 
pressly provided  for  by  the  constitution,  or  to  cases  where  the  power  is  neces- 
sarily implied  from  those  constitutional  functions  and  duties,  to  the  proper 
performance  of  which  it  is  essential." 

In  this  statement  of  the  law,  and  in  the  principles  there  laid  down,  we  fully 
concur.  We  must,  therefore,  hold,  notwithstanding  what  is  said  in  the  case 
of  Anderson  v.  Dunn,  that  the  resolution  of  the  house  of  representatives  find- 
ing Kilbourn  guilty  of  contempt,  and  the  warrant  of  its  speaker  for  his 
commitment  to  prison,  are  not  conclusive  in  this  case,  and  in  fact  are  no 
justification,  because,  as  the  whole  plea  shows,  the  house  was  without  author- 
ity in  the  matter. 
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§  253.  A  member  of  the  house  of  representatives  is  not  subject  to  be  called  to 
account  in  a  court  of  justice  for  his  votes,  speeches  or  acts  in  t/te  discharge  of  his 
duty  as  such  member. 

It  remains  to  consider  the  matter  special  to  the  other  defendants  set  out  in 
their  plea,  which  claims  the  protection  due  to  their  character  as  members  of 
the  house  of  representatives.  In  support  of  this  defense  they  allege  that  they 
did  not  in  any  manner  assist  in  the  arrest  of  Kilbourn  or  his  imprisonment, 
nor  did  they  order  or  direct  the  same,  except  by  their  votes  and  by  their  par- 
ticipation as  members  in  the  introduction  of,  and  assent  to,  the  official  acts 
and  proceedings  of  the  house,  which  they  did  and  performed  as  members  of 
the  house,  in  the  due  discharge  of  their  duties,  and  not  otherwise. 

As  these  defendants  did  not  make  the  actual  assault  on  the  plaintiff,  nor 
personally  assist  in  arresting  or  confining  him,  they  can  only  be  held  liable  on 
the  charge  made  against  them  as  persons  who  had  ordered  or  directed  in  the 
matter,  so  as  to  become  responsible  for  the  acts  which  they  directed. 

The  general  doctrine  that  the  person  who  procures  the  arrest  of  another  by 
judicial  process,  by  instituting  and  conducting  the  proceedings,  is  liable  to  an 
action  for  false  imprisonment,  where  he  acts  without  probable  cause,  is  not  to 
be  controverted.  Nor  can  it  be  denied  that  he  who  assumes  the  authority  to 
order  the  imprisonment  of  another  is  responsible  for  the  acts  of  the  person  to 
whom  such  order  is  given,  when  the  arrest  is  without  justification.  The  plea 
of  these  defendants  shows  that  it  was  they  who  initiated  the  proceedings  un- 
der which  the  plaintiff  was  arrested.  It  was  they  who  reported  to  the  house 
his  refusal  to  answer  the  questions  which  they  had  put  to  him,  and  to  produce 
the  books  and  papers  which  they  had  demanded  of  him.  They  expressed  the 
opinion  in  that  report  that  plaintiff  was  guilty  of  a  contempt  of  the  authority 
of  the  house  in  so  acting.  It  is  a  fair  inference  from  this  plea  that  they  were 
the  active  parties  in  setting  on  foot  the  proceeding  bjr  which  he  was  adjudged 
guilty  of  a  contempt,  and  in  procuring  the  passage  of  that  resolution. 

If  they  had  done  this  in  any  ordinary  tribunal,  without  probable  cause,  they 
would  have  been  liable  for  the  action  which  they  had  thus  promoted.  The 
house  of  representatives  is  not  an  ordinary  tribunal.  The  defendants  set  up 
the  protection  of  the  constitution,  under  which  they  do  business  as  part  of  the 
congress  of  the  United  States.  That  constitution  declares  that  the  senators 
and  representatives  "  shall  in  all  cases,  except  treason,  felony  and  breach  of 
of  the  peace,  be  privileged  from  arrest  during  their  attendance  at  the  session 
of  their  respective  houses,  and  in  going  to  and  returning  from  the  same;  and 
for  any  speech  or  debate  in  either  house  they 'shall  not  be  questioned  in  any 
other  place." 

Is  what  the  defendants  did  in  the  matter  in  hand  covered  by  this  provision? 
Is  a  resolution  offered  by  a  member,  a  speech  or  debate,  within  the  meaning 
of  the  clause?  Does  its  protection  extend  to  the  report  which  they  made  to 
the  house  of  Kilbourn's  delinquency  ?  To  the  expression  of  opinion  that  he 
was  in  contempt  of  the  authority  of  the  house?  To  their  vote  in  favor  of  the 
resolution  under  which  he  was  imprisoned?  If  these  questions  be  answered 
in  the  affirmative,  they  cannot  be  brought  in  question  for  their  action  in  a 
court  of  justice  or  in  any  other  place.  And  yet  if  a  report,  or  a  resolution, 
or  a  vote  is  not  a  speech  or  debate,  of  what  value  is  the  constitutional  protec- 
tion? 

We  may,  perhaps,  find  some  aid  in  ascertaining  the  meaning  of  this  provis- 
ion, if  we  can  find  out  its  source,  and  fortunately  in  this  there  is  no  difficulty. 
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For  while  the  framers  of  the  constitution  did  not  adopt  the  lex  et  consuetudo 
of  the  English  parliament  as  a  whole,  they  did  incorporate  such  parts  of 
it,  and  with  it  such  privileges  of  parliament,  as  they  thought  proper  to  be  ap- 
plied to  the  two  houses  of  congress.  Some  of  these  we  have  already  referred 
to,  as  the  right  to  make  rules  of  procedure,  to  determine  the  election  and 
qualification  of  its  members,  to  preserve  order,  etc.  In  the  sentence  we  have 
just  cited,  another  part  of  the  privileges  of  parliament  are  made  privileges  of 
congress.  The  freedom  from  arrest  and  freedom  of  speech  in  the  two  houses 
of  parliament  were  long  subjects  of  contest  between  the  Tudor  and  Stuart 
kings  and  the  house  of  commons.  When,  however,  the  revolution  of  1688 
expelled  the  last  of  the  Stuarts  and  introduced  a  new  dynasty,  many  of  these 
questions  were  settled  by  a  bill  of  rights,  formally  declared  by  the  parliament 
and  assented  to  by  the  crown.  1W.4  M.,  st.  2,  c.  2.  One  of  these  declara- 
tions is  "  that  the  freedom  of  speech,  and  debates,  and  proceedings  in  parlia- 
ment, ought  not  to  be  impeached  or  questioned  in  any  court  or  place  out  of 
parliament." 

In  Stockdale  v.  Hansard,  Lord  Denman,  speaking  on  this  subject,  says: 
€i  The  privilege  of  having  their  debates  unquestioned,  though  denied  when  the 
members  began  to  speak  their  minds  freely  in  the  time  of  Queen  Elizabeth, 
and  punished  in  its  exercise  both  by  that  princess  and  her  two  successors,  was 
soon  clearly  perceived  to  be  indispensable  and  universally  acknowledged.  By 
consequence,  whatever  is  done  within  the  walls  of  either  assemblj*  must  pass 
without  question  in  any  other  place.  For  speeches  made  in  parliament  by  a 
member  to  the  prejudice  of  any  other  person,  or  hazardous  to  the  public  peace, 
that  member  enjoys  complete  immunity.  For  every  paper  signed  by  the 
speaker  by  order  of  the  house,  though  to  the  last  degree  calumnious,  or  even 
if  it  brought  personal  suffering  upon  individuals,  the  speaker  cannot  be  ar- 
raigned in  a  court  of  justice.  But  if  the  calumnious  or  inflammatory  speeches 
should  be  reported  and  published,  the  law  will  attach  responsibility  on  the 
publisher.  So  if  the  speaker  by  authority  of  the  house  order  an  illegal  act, 
though  that  authority  shall  exempt  him  from  question,  his  order  shall  no  more 
justify  the  person  who  executed  it  than  King  Charles'  warrant  for  levying 
ship  money  could  justify  his  revenue  officer." 

Taking  this  to  be  a  sound  statement  of  the  legal  effect  of  the  bill  of  rights 
and  of  the  parliamentary  law  of  England,  it  may  be  reasonably  inferred  that 
the  framers  of  the  constitution  meant  the  same  thing  by' the  use  of  language 
borrowed  from  that  source.  Many  of  the  colonies,  which  afterwards  became 
states  in  our  Union,  had  similar  provisions  in  their  charters  or  in  bills  of  rights, 
which  were  part  of  their  fundamental  laws ;  and  the  general  idea  in  all  of 
them,  however  expressed,  must  have  been  the  same,  and  must  have  been  in 
the  minds  of  the  members  of  the  constitutional  convention.  In  the  constitu- 
tion of  the  state  of  Massachusetts  of  1780,  adopted  during  the  war  of  the 
Revolution,  the  twenty-first  article  of  the  bill  of  rights  embodies  the  princi- 
ple in  the  following  language ;  "  The  freedom  of  deliberation,  speech,  and  de- 
bate in  either  house  of  the  legislature  is  so  essential  to  the  rights  of  the  people 
that  it  cannot  be  the  foundation  of  any  accusation  or  prosecution,  action,  or 
complaint,  in  any  other  court  or  place  whatsoever." 

This  article  received  a  construction  as  early  as  1808,  in  the  supreme  court 
of  that  *tate,  in  the  case  of  Coffin  v.  Coffin,  4  Mas*.,  1,  in  which  Mr.  Chief 
Justice  Parsons  delivered  the  opinion.  The  case  was  an  action  for  slander, 
the  offensive  language  being  used  in  a  conversation  in  the  house  of  representa- 
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tives  of  the  Massachusetts  legislature.  The  words  were  not  delivered  in  the 
course  of  a  regular  address  or  speech,  though  on  the  floor  of  the  house  while 
in  session,  but  were  used  in  a  conversation  between  three  of  the  membere, 
when  neither  of  them  was  addressing  the  chair.  It  had  relation,  however,  to 
a  matter  which  had  a  few  moments  before  been  under  discussion.  In  speak- 
ing of  this  article  of  the  bill  of  rights,  the  protection  of  which  had  been  in- 
voked in  the  plea,  the  chief  justice  said:  "These  privileges  are  thus  secured, 
not  with  the  intention  of  protecting  the  members  against  prosecutions  for 
their  own  benefit,  but  to  support  the  rights  of  the  people,  by  enabling  their 
representatives  to  execute  the  functions  of  their  oflice  without  fear  of  prosecu- 
tions, civil  or  criminal.  I,  therefore,  think  that  the  article  ought  not  to  be 
construed  strictly,  but  liberally,  that  the  full  design  of  it  may  be  answered. 
I  will  not  confine  it  to  delivering  an  opinion,  uttering  a  speech,  or  haranguing 
in  debate,  but  will  extend  it  to  the  giving  of  a  vote,  to  the  making  of  a  writ- 
ten report,  and  to  every  other  act  resulting  from  the  nature  and  in  the  execu- 
tion of  the  office.  And  I  would  define  the  article  as  securing  to  every  member 
exemption  from  prosecution  for  everything  said  or  done  by  him  as  a  repre- 
sentative, in  the  exercise  of  the  functions  of  that  office,  without  inquiring 
whether  the  exercise  was  regular,  according  to  the  rules  of  the  house,  or  ir- 
regular and  against  their  rules.  I  do  not  confine  the  member  to  his  place  in 
the  house;  and  I  am  satisfied  that  there  are  cases  in  which  he  is  entitled  to 
this  privilege  when  not  within  the  walls  of  the  representatives'  chamber." 

The  report  states  that  the  other  judges,  namely,  Sedgwick,  Sewall,  Thatcher, 
and  Parker,  concurred  in  the  opinion.  This  is,  perhaps,  the  most  authoritative 
case  in  this  country  on  the  construction  of  the  provision  in  regard  to  freedom 
of  debate  in  legislative  bodies,  and  being  so  early  after  the  formation  of  the 
constitution  of  the  United  States,  is  of  much  weight.  We  have  been  unable 
to  find  any  decision  of  a  federal  court  on  this  clause  of  section  6  of  article  1, 
though  the  previous  clause  concerning  exemption  from  arrest  has  been  often 
construed. 

Mr.  Justice  Story  (sec.  866  of  his  Commentaries  on  the  Constitution)  says: 
"  The  next  great  and  vital  privilege  is  the  freedom  of  speech  and  debate,  with- 
out which  all  other  privileges  would  be  comparatively  unimportant  or  ineffect- 
ual. This  privilege  also  is  derived  from  the  practice  of  the  British  parlia- 
ment, and  was  in  full  exercise  in  our  colonial  legislation,  and  now  belongs  to 
the  legislation  of  evely  state  in  the  Union  as  matter  of  constitutional  right." 

It  seems  to  us  that  the  views  expressed  in  the  authorities  we  have  cited 
are  sound  and  are  applicable  to  this  case.  It  would  be  a  narrow  view  of  the 
constitutional  provision  to  limit  it  to  words  spoken  in  debate.  The  reason  of 
the  rule  is  as  forcible  in  its  application  to  written  reports  presented  in  that 
body  by  its  committees,  to  resolutions  offered,  which,  though  in  writing,  must 
be  reproduced  in  speech,  and  to  the  act  of  voting,  whether  it  is  done  vocally  or 
by  passing  between  the  tellers;  in  short,  to  things  generally  done  in  a  session 
of  the  house  by  one  of  its  members  in  relation  to  the  business  before  it. 

It  is  not  necessary  to  decide  here  that  there  may  not  be  things  done,  in  the 
one  house  or  the  other,  of  an  extraordinary  character,  for  which  the  members 
who  take  part  in  the  act  may  be  held  legally  responsible.  If  we  could  suppose  the 
members  of  these  bodies  so  far  to  forget  their  high  functions  and  the  noble  in- 
strument under  which  they  act  as  to  imitate  the  Long  Parliament  in  the  ex- 
ecution of  the  chief  magistrate  of  the  nation,  or  to  follow  the  example  of  the 
French  assembly  in  assuming  the  function  of  a  court  for  capital  punishment, 
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we  are  not  prepared  to  say  that  such  an  utter  perversion  of  their  powers  to  a 
criminal  purpose  would  be  screened  from  punishment  by  the  constitutional  pro- 
vision for  freedom  of  debate.  In  this,  as  in  other  matters  which  have  been 
pressed  on  our  attention,  we  prefer  to  decide  only  what  is  necessary  to  the  case 
in  hand,  and  we  think  the  plea  set  up  by  those  of  the  defendants  who  were  • 
members  of  the  house  is  a  good  defense,  and  the  judgment  of  the  court  over- 
ruling the  demurrer  to  it  and  giving  judgment  for  those  defendants  will  be  af- 
firmed. As  to  Thompson,  the  judgment  will  be  reversed  and  the  case  remanded 
for  further  proceedings. 

§  254.  The  power  of  congress  to  pass  laws  for  the  punishment  of  military  and  naval  of- 
fenses is  unaffected  by  the  eighth  amendment  requiring  presentment  of  a  grand  jury  in  case  of 
certain  offenses.    Dynes  v.  Hoover,  20  How.,  65. 

§  255.  Contempt. —  The  house  of  representatives  of  the  congress  of  the  United  States  has 
power  to  commit  for  contempt,  and  the  resolution  of  the  house  is  a  defense  to  the  speaker  who 
issued  the  order  for  commitment  when  sued  for  trespass.  Stewart  v.  Blaine,*  7  Ch.  Leg.  N.,  86; 
1  MacArth.,  458. 

$  256.  The  journals  of  congress  invoked  to  aid  in  the  construction  of  the  revenue  act  of 
July  14, 1870.    Blake  v.  National  Banks,  23  Wall.,  807. 

§  257.  Offenses  by  officers.— Congress  has  a  wide  discretion  in  the  regulation  of  the  disci- 
pline of  government  officials,  and  in  declaring  what  infractions  of  discipline  shall  be  treated 
as  criminal  offenses.  It  is  only  when  congress  has  palpably  transgressed  the  limits  of  its  dis- 
cretion that  the  judicial  department  will  intervene.  Held,  that  an  act  prohibiting  co-operation 
between  officials  in  the  raising  of  funds  for  political  purposes,  and  making  it  a  criminal  offense, 
was  not  beyond  the  power  of  congress.  United  States  v.  Curtis,  12  Fed.  R.,  824;  Ex  parte 
Curtis,  16  Otto,  871  (Const.,  §  472). 

§  258.  The  privilege  of  members  of  congress  from  arrest  on  judicial  and  mesne  process, 
and  from  the  service  of  summons  or  other  civil  process,  does  not  extend  to  the  demand,  as  a 
matter  of  right,  of  a  continuance  in  a  cause  which  is  set  for  trial.  Nones  v.  Edsall,  1  Wall.,  Jr., 
191. 

V.    Division  of  Powers.    • 
Summary— Enjoining  execution  of  laws,  §§  359,  260. 

§  259.  The  president  cannot  be  restrained  by  injunction  from  carrying  into  effect  an  act  of 
congress  alleged  to  be  unconstitutional,  and  it  is  immaterial  whether  the  relief  is  sought  against 
the  holder  of  the  office  as  president  or  as  a  citizen  of  a  particular  state.  State  of  Mississippi 
v.  Johnson,  §S  261-68. 

§  260.  Under  the  constitution  the  supreme  court  of  the  United  States  is  without  jurisdiction 
to  pass  judgment  upon  a  political  question,  and  it  was  held  that  a  bill,  filed  by  the  state  of 
Georgia  to  enjoin  the  enforcement  of  the  reconstruction  acts,  presented  such  a  question  and 
must  be  dismissed.    State  of  Georgia  v.  Stanton,  §§  264-66. 

[Notes.—  See  §§  267,  268.] 

STATE  OF  MISSISSIPPI  v.  JOHNSON. 
(4  Wallace,  475-501.    1866.) 

Opinion  by  Chase,  C.  J. 

Statement  of  Facts. —  A  motion  was  made,  some  days  since,  in  behalf  of 
the  state  of  Mississippi,  for  leave  to  file  a  bill  in  the  name  of  the  state,  pray- 
ing this  court  perpetually  to  enjoin  and  restrain  Andrew  Johnson,  president 
of  the  United  States,  and  E.  O.  C.  Ord,  general  commanding  in  the  district  of 
Mississippi  and  Arkansas,  from  executing,  or  in  any  manner  carrying  out,  cer- 
tain acts  of  congress  therein  named.  The  acts  referred  to  are  those  of  March 
2,  and  March  23, 1867,  commonly  known  as  the  "  Reconstruction  Acts." 

The  attorney -general  objected  to  the  leave  asked  for,  upon  the  ground  that 
no  bill  which  makes  a  president  a  defendant,  and  seeks  an  injunction  against 
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him  to  restrain  the  performance  of  his  duties  as  president,  should  be  allowed 
to  be  filed  in  this  court. 

This  point  has  been  fully  arguedx  and  we  will  now  dispose  of  it.  We  shall 
limit  our  inquiry  to  the  question  presented  by  the  objection,  without  express- 
ing any  opinion  on  the  broader  issues  discussed  in  argument,  whether,  in  any 
case,  the  president  of  the  United  States  may  be  required,  by  the  process  of 
this  court,  to  perform  a  purely  ministerial  act  under  a  positive  law,  or  may  be 
held  amenable,  in  any  case,  otherwise  than  by  impeachment  for  crime. 

§261*  The  president  of  the  United  States  cannot  be  restrained  by  injunction 
from  carryiiig  into  effect  an  act  of  congressaUeged  to  be  unconstitutional. 

The  single  point  which  requires  consideration  is  this:  Can  the  president  be 
restrained  by  injunction  from  carrying  into  effect  an  act  of  congress  alleged 
to  be  unconstitutional?  It  is  assumed  by  the  counsel  for  the  state  of  Missis- 
sippi that  the  president,  in  the  execution  of  the  reconstruction  acts,  is  required 
to  perform  a  mere  ministerial  duty.  In  this  assumption  there  is,  we  think,  a 
confounding  of  the  terms  ministerial  and  executive,  which  are  by  no  means 
equivalent  in  import. 

§  262.  Ministerial  duty  defined. 

A  ministerial  duty,  the  performance  of  which  may,  in  proper  cases,  be  re- 
quired of  the  head  of  a  department,  by  judicial  process,  is  one  in  respect  to 
which  nothing  is  left  to  discretion.  It  is  a  simple,  definite  duty,  arising  under 
conditions  admitted  or  proved  to  exist,  and  imposed  by  law.  The  case  of 
Marbury  v.  Madison,  Secretary  of  State,  1  Cranch,  137,  furnishes  an  illustra- 
tion. A  citizen  had  been  nominated,  confirmed,  and  appointed  a  justice  of 
the  peace  for  the  District  of  Columbia,  and  his  commission  had  been  made 
out,  signed  and  sealed.  Nothing  remained  to  be  done  except  delivery,  and 
the  duty  of  delivery  was  imposed  by  law  on  the  secretary  of  state.  It  was 
held  that  the  performance  of  this  duty  might  be  enforced  by  mandamus  issu- 
ing from  a  court  having  jurisdiction. 

So,  in  the  case  of  Kendall,  Postmaster  General,  v.  Stockton  &  Stokes,  12 
Pet.,  527,  an  act  of  congress  had  directed  the  postmaster-general  to  credit 
Stockton  &  Stokes  with  such  sums  as  the  solicitor  of  the  treasury  should  find 
due  to  them ;  and  that  officer  refused  to  credit  them  with  certain  sums  so  found 
due.  It  was  held  that  the  crediting  of  this  money  was  a  mere  ministerial 
duty,  the  performance  of  which  might  be  judicially  enforced.  In  each  of  these 
cases  nothing  was  left  to  discretion.  There  was  no  room  for  the  exercise  of 
judgment.  The  law  required  the  performance  of  a  single  specific  act;  and 
that  performance,  it  was  held,  might  be  required  by  mandamus. 

Very  different  is  the  duty  of  the  president  in  the  exercise  of  the  power  to 
see  that  the  laws  are  faithfully  executed,  and  among  these  laws  the  acts  named 
in  the  bill.  By  the  first  of  these  acts  he  is  required  to  assign  generals  to  com- 
mand in  the  several  military  districts  and  to  detail  sufficient  military  force  to 
enable  such  officers  to  discharge  their  duties  under  the  law.  By  the  supple- 
mentary act,  other  duties  are  imposed  on  the  several  commanding  generals, 
and  these  duties  must  necessarily  be  performed  under  the  supervision  of  the 
president  as  commander-in-chief.  The  duty  thus  imposed  on  the  president  is 
in  no  just  sense  ministerial.     It  is  purely  executive  and  political. 

An  attempt  on  the  part  of  the  judicial  department  of  the  government  to  en- 
force the  performance  of  such  duties  by  the  president  might  be  justly  charac- 
terized, in  the  language  of  Chief  Justice  Marshall,  as  "an  absurd  and  excessive 
extravagance."     It  is  true  that,  in  the  instance  before  us,  the  interposition  of 
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the  court  is  not  sought  to  enforce  action  by  the  executive  under  constitutional 
legislation,  but  to  restrain  such  action  under  legislation  alleged  to  be  unconsti- 
tutional. But  we  are  unable  to  perceive  that  this  circumstance  takes  the  case 
out  of  the  general  principles  which  forbid  judicial  interference  with  the  exer- 
cise of  executive  discretion. 

It  was  admitted  in  the  argument  that  the  application  now  made  to  us  is 
without  a  precedent;  and  this  is  of  much  weight  against  it.  Had  it  been  sup- 
posed at  the  bar  that  this  court  would  in  any  case  interpose,  by  injunction,  to 
prevent  the  execution  of  an  unconstitutional  act  of  congress,  it  can  hardly  be 
doubted  that  applications  with  that  object  would  have  been  heretofore  ad- 
dressed to  it.     Occasions  have  not  been  wanting. 

The  constitutionality  of  the  act  for  the  annexation  of  Texas  was  vehemently 
denied.  It  made  important  ajid  permanent  changes  in  the  relative  importance 
of  states  and  sections,  and  was  by  many  supposed  to  be  pregnant  with  disas- 
trous results  to  large  interests  in  particular  states.  But  no  one  seems  to  have 
thought  of  an  application  for  an  injunction  against  the  execution  of  the  act  by 
the  president.  And  yet  it  is  difficult  to  perceive  upon  what  principle  the  ap- 
plication now  before  us  can  be  allowed  and  similar  applications  in  that  and 
other  cases  have  been  denied.  The  faot  that  no  such  application  was  ever  be- 
fore made  in  any  case  indicates  the  general  judgment  of  the  profession  that  no 
such  application  should  be  entertained. 

It  will  hardly  be  contended  that  congress  can  interpose  in  any  case  to 
restrain  the  enactment  of  an  unconstitutional  law ;  and  yet  how  can  the  right 
to  judicial  interposition  to  prevent  such  an  enactment,  when  the  purpose  is 
evident  and  the  execution  of  that  purpose  certain,  be  distinguished  in  principle 
from  the  right  to  such  interposition  against  the  execution  of  such  a  law  by  the 
•  president?  The  congress  is  the  legislative  department  of  the  government;  the 
president  is  the  executive  department.  Neither  can  be  restrained  in  its  action 
by  the  judicial  department;  though  the  acts  of  both,  when  performed,  are  in 
proper  cases  subject  to  its  cognizance.  The  impropriety  of  such  interference 
will  be  clearly  seen  upon  consideration  of  its  possible  consequences. 

Suppose  the  bill  filed  and  the  injunction  prayed  for  allowed.  If  the  presi- 
dent refuse  obedience,  it  is  needless  to  observe  that  the  court  is  without  power 
to  enforce  its  process.  If,  on  the  other  hand,  the  president  complies  with  the 
order  of  the  court  and  refuses  to  execute  the  acts  of  congress,  is  it  not  clear 
that  a  collision  may  occur  between  the  executive  and  legislative  departments 
of  the  government?  May  not  the  house  of  representatives  impeach  the  presi- 
dent for  such  refusal  ?  And  in  that  case  could  this  court  interfere  in  behalf  of 
the  president  thus  endangered  by  compliance  with  its  mandate,  and  restrain  by 
injunction  the  senate  of  the  United  States  from  sitting  as  a  court  of  impeach- 
ment? Would  the  strange  spectacle  be  offered  to  the  public  world  of  an  at- 
tempt by  this  court  to  arrest  proceedings  in  that  court?  These  questions 
answer  themselves. 

§  263.  No  bill  to  enjoin  the  president  in  the  performance  of  his  official  du- 
ties will  be  received  by  the  supreme  court. 

It  is  true  that  a  state  may  file  an  original  bill  in  this  court.  And  it 
may  be  true  in  some  cases  that  such  a  bill  may  be  filed  against  the  United 
States.  But  we  are  fully  satisfied  that  this  court  has  no  jurisdiction  of  a  bill 
to  enjoin  the  president  in  the  performance  of  his  official  duties,  and  that  no 
such  bill  ought  to  be  received  by  us. 

It  has  been  suggested  that  the  bill  contains  a  prayer  that,   if  the  relief 
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sought  cannot  be  had  against  Andrew  Johnson  as  president,  it  may  be 
granted  against  Andrew  Johnson  as  a  citizen  of  Tennessee.  But  it  is  plain 
that  relief  as  against  the  execution  of  an  act  of  congress  by  Andrew  Johnson 
is  relief  against  its  execution  by  the  president.  A  bill  praying  an  injunction 
against  the  execution  of  an  act  of  congress  by  the  incumbent  of  the  presiden- 
tial office  cannot  be  received,  whether  it  describes  him  as  president  or  as  a 
citizen  of  a  state.    The  motion  for  leave  to  file  the  bill  is,  therefore,  denied. 

STATE  OF  GEORGIA  v.  STANTON. 
(6  Wallace,  50-78.    1867.) 

The  bill  in  this  case  was  filed  in  the  supreme  court  by  the  state  of  Georgia 
against  Stanton,  secretary  of  war,  Grant,  general  of  the  army,  and  Major 
General  Pope,  to  restrain  the  execution  of  certain  acts  of  congress  known  as 
the  "  Reconstruction  Acts." 

Opinion  by  Mr.  Justice  Nelson. 

A  motion  has  been  made  by  the  counsel  for  the  defendants  to  dismiss  the 
bill  for  want  of  jurisdiction,  for  which  a  precedent  is  found  in  the  case  of  The 
State  of  Rhode  Island  v.  The  State  of  Massachusetts,  12  Pet.,  669.  It  is 
claimed  that  the  court  has  no  jurisdiction  either  over  the  subject-matter  set 
forth  in  the  bill  or  over  the  parties  defendants.  And,  in  support  of  the  first 
ground,  it  is  urged  that  the  matters  involved  and  presented  for  adjudication 
are  political  and  not  judicial,  and,  therefore,  not  the  subject  of  judicial  cog- 
nizance. This  distinction  results  from  the  organization  of  the  government  into 
the  three  great  departments,  executive,  legislative  and  judicial,  and  from  the 
assignment  and  limitation  of  the  powers  of  each  by  the  constitution. 

§  264.  The  supreme  court  has  no  jurisdiction  to  adjudicate political  question* 
in  a  suit  iy  a  state  against  executive  officers  of  the  United  States. 

The  judicial  power  is  vested  in  one  supreme  court,  and  in  such  inferior  courts 
as  congress  may  ordain  and  establish ;  the  political  power  of  the  government 
in  the  other  two  departments.  The  distinction  between  judicial  and  political 
power  is  so  generally  acknowledged  in  the  jurisprudence  both  of  England  and 
of  this  country,  that  we  need  do  no  more  than  refer  to  some  of  the  au- 
thorities on  the  subject.  They  are  all  in  one  direction.  Nabob  of  Carnatic  v. 
The  East  India  Co.,  1  Ves.  Jr.,  375-393,  S.  C,  2  id.,  56-60;  Penn  v.  Lord  Bal- 
timore, 1  Ves.,  446-7;  New  York  v.  Connecticut,  4  Dallas,  4r-6;  Cherokee  Na- 
tion v.  Georgia,  5  Pet.,  1,  20,  29,  30,  51,  75;  The  State  of  Rhode  Island  v.  The 
State  of  Massachusetts,  12  id.,  657,  733,  734,  737,  738. 

It  has  been  supposed  that  the  case  of  The  State  of  Rhode  Islands.  The  State 
of  Massachusetts,  12  Peters,  657  (Courts,  §§  746-56),  is  an  exception,  and  af- 
fords an  authority  for  hearing  and  adjudicating  upon  political  questions  in 
the  usual  course  of  judicial  proceedings  on  a  bill  in  equity.  But  it  will  be 
seen  on  a  close  examination  of  the  case  that  this  is  a  mistake.  It  involved  a 
question  of  boundary  between  the  two  states.  Mr.  Justice  Baldwin,  who  de- 
livered the  opinion  of  the  court,  states  the  qfejection,  and  proceeds  to  answer 
it.  He  observes  (page  736) :  "  It  is  said  that  this  is  a  political,  not  civil,  contro- 
versv  between  the  parties,  and  so  not  within  the  constitution  or  thirteenth 
section  of  the  judiciary  act.  As  it  is  viewed  by  the  court  on  the  bill  alone, 
had  it  been  demurred  to,  a  controversy  as  to  the  locality  of  a  point  three 
miles  south  of  the  southernmost  point  of  Charles  river  is  the  only  question 
that  can  arise  under  the  charter.     Taking  the  case  on  the  bill  and  plea,  the 
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question  is  whether  the  stake  set  up  on  Wrenthain  Plain  by  Woodward  and 
Saffrey,  in  1842,  is  the  true  point  from  which  to  run  an  east  and  west  line  as 
the  compact  boundary  between  the  states.  In  the  first  aspect  of  the  case  it 
depends  on  a  fact;  in  the  second,  onthe  law  of  equity,  whether  the  agreement 
is  void  or  valid;  neither  of  which  present  a  political  controversy,  but  one  of 
an  ordinary  judicial  nature  of  frequent  occurrence  in  suits  between  individ- 
uals." In  another  part  of  the  opinion,  speaking  of  the  submission  by  sover- 
eigns or  states,of  a  controversy  between  them,  he  observes:  "  From  the  time 
of  such  submission  the  question  ceases  to  be  a  political  one,  to  be  decided  by 
the  sicvolo,  8icjvheo>  of  political  power.  It  comes  to  the  court  to  be  decided 
by  its  judgment,  legal  discretion,  and  solemn  consideration  of  the  rules  of  law 
appropriate  to  its  nature  as  a  judicial  question,  depending  on  the  exercise  of 
judicial  powers,  as  it  is  bound  to  act  by  known  and  settled  principles  of 
national  or  municipal  jurisprudence,  as  the  case  requires."  And  he  might 
have  added  what,  indeed,  is  probably  implied  in  the  opinion,  that  the  question 
thus  submitted  by  the  sovereign  or  state  to  a  judicial  determination  must  be 
one  appropriate  for  the  exercise  of  judicial  power,  such  as  a  question  of 
boundary,  or  as  in  the  case  of  Penn  v.  Lord  Baltimore,  a  contract  between 
the  parties  in  respect  to  their  boundary.  Lord  Ilardwicke  places  his  right  in 
that  case  to  entertain  jurisdiction  upon  this  ground. 

The  objections  to  the  jurisdiction  of  the  court  in  the  case  of  Ehode  Island 
against  Massachusetts  were  that  the  subject-matter  of  the  bill  involved  sov- 
ereignty and  jurisdiction,  which  were  not  matters  of  property  but  of  political 
rights  over  the  territory  in  question.  They  are  forcibly  stated  by  the  chief 
justice,  who  dissented  from  the  opinion.  12  Pet.,  752,  754.  The  very  elabo- 
rate examination  of  the  case  by  Mr.  Justice  Baldwin  was  devoted  to  an  answer 
and  refutation  of  these  objections.  He  endeavored  to  show,  and  we  think  did 
show,  that  the  question  was  one  of  boundary,  which,  of  itself,  was  not  a  polit- 
ical question,  but  one  of  property,  appropriate  for  judicial  cognizance;  and 
that  sovereignty  and  jurisdiction  were  but  incidental,  and  dependent  upon 
the  main  issue  in  the  case.  The  right  of  property  was  undoubtedly  involved, 
as  in  this  country,  where  feudal  tenures  are  abolished,  in  cases  of  escheat  the 
state  takes  the  place  of  the  feudal  lord  by  virtue  of  its  sovereignty  as  the 
original  and  ultimate  proprietor  of  all  the  lands  within  its  jurisdiction. 

In  the  case  of  The  State  of  Florida  v.  Georgia,  17  How.,  478,  the  United 
States  were  allowed  to  intervene,  being  the  proprietors  of  a  large  part  of  the 
land  situated  within  the  disputed  boundary,  ceded  by  Spain  as  a  part  of 
Florida.    The  state  of  Florida  was  also  deeply  interested  as  a  proprietor. 

The  case  bearing  most  directly  on  the  one  before  us  is  The  Cherokee  Nation 
v.  The  State  of  Georgia,  5  Pet.,  1.  A  bill  was  filed  in  that  case  and  an  in 
junction  prayed  for,  to  prevent  tho  execution  of  certain  acts  of  the  legislature 
of  Georgia  within  the  territory  of  tho  Cherokee  Nation  of  Indians,  they  claim- 
ing a  right  to  file  it  in  this  court,  in  tho  exercise  of  its  original  jurisdiction,  as  a 
foreign  nation.  The  acts  of  the  legislature,  if  permitted  to  be  carried  into  ex- 
ecution, would  have  subverted  the  tribal  government  of  the  Indians,  and  sub- 
jected them  to  the  jurisdiction  of  the  state.  The  injunction  was  denied  on 
the  ground  that  the  Cherokee  Nation  could  not  be  regarded  as  a  foreign  na- 
tion within  the  judiciary  act;  and  that,  therefore,  they  had  no  standing  in 
court.  But  Chief  Justice  Marshall,  who  delivered  the  opinion  of  the  majority, 
very  strongly  intimated  that  the  bill'  was  untenable  on  another  ground, 
namely,  that  it  involved  simply  a  political  question,  ne  observed,  "  that  the 
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part  of  the  bill  which  respects  the  land  occupied  by  the  Indians,  and  prays 
the  aid  of  the  court  to  protect  their  possessions,  may  be  more  doubtful.  The 
mere  question  of  right  might,  perhaps,  be  decided  by  this  court  in  a  proper 
case  with  proper  parties.  But  the  court  is  asked  to  do  more  than  decide  ou 
the  title.  The  bill  requires  us  to  control  the  legislature  of  Georgia,  and  to  re- 
strain the  exertion  of  its  physical  force.  The  propriety  of  such  an  interposi- 
tion by  the  court  may  be  well  questioned.  It  savors  too  much  of  the  exercise 
of  political  power  to  be  within  the  province  of  the  judicial  department."  Sev- 
eral opinions  were  delivered  in  the  case ;  a  very  elaborate  one  by  Mr.  Justice 
Thompson,  in  which  Judge  Story  concurred.  They  maintained  that  the  Cher- 
okee Nation  was  a  foreign  nation  within  the  judiciary  act,  and  competent  to 
bring  the  suit;  but  agreed  with  the  chief  justice  that  all  the  matters  set  up  in 
the  bill  involved  political  questions,  with  the  exception  of  the  right  and  title  of 
the  Indians  to  the  possession  of  the  land  which  they  occupied.  Mr.  Justice 
Thompson,  referring  to  this  branch  of  the  case,  observed :  "  For  the  pur- 
pose of  guarding  against  any  erroneous  conclusions,  it  is  proper  I  should 
state  that  I  do  not  claim  for  this  court  the  exercise  of  jurisdiction  upon  any 
matter  properly  falling  under  the  denomination  of  political  power.  Relief  to 
the  full  extent  prayed  for  by  the  bill  may  be  beyond  the  reach  of  this  court. 
Much  of  the  matters  therein  contained  by  way  of  complaint  would  seem  to 
depend  for  relief  upon  the  exercise  of  political  power,  and,  as  such,  appropri- 
ately devolving  upon  the  executive  and  not  the  judicial  department  of  the 
government.  This  court  can  grant  relief  so  far  only  as  the  rights  of  persons 
or  property  are  drawn  in  question,  and  have  been  infringed."  And  in  another 
part  of  the  opinion  he  returns  again  to  this  question,  and  is  still  more  em- 
phatic in  disclaiming  jurisdiction.  He  observes:  "I  certainly  do  not  claim, 
as  belonging  to  the  judiciary,  the  exercise  of  political  power.  That  belongs 
to  another  branch  of  the  government.  The  protection  and  enforcement  of 
many  rights  secured  by  treaties  most  certainly  do  not  belong  to  the  judiciary. 
It  is  only  where  the  rights  of  persons  or  property  are  involved,  and  when 
such  rights  can  be  presented  under  some  judicial  form  of  proceedings,  that 
courts  of  justice  can  interpose  relief.  This  court  can  have  no  right  to  pro- 
nounce an  abstract  opinion  upon  the  constitutionality  of  a  state  law.  Such 
law  must  be  brought  into  actual  or  threatened  operation  upon  rights  prop- 
erly falling  under  judicial  cognizance,  or  a  remedy  is  not  to  be  had  here." 
We  have  said  Mr.  Justice  Story  concurred  in  this  opinion ;  and  Mr.  Justice 
Johnson,  who  also  delivered  one,  recognized  the  same  distinctions.  5  Pet., 
.29-30. 

§  265.  The  jurisdiction  conferred  on  the  supreme  court  by  the  constitution 
extends  only  to  rights  of  persons  or  property,  and  not  to  injunction  against  the 
exercise  of  political  power. 

By  the  second  section  of  the  third  article  of  the  constitution,  "  the  judicial 
power  extends  to  all  cases,  in  law  and  equity,  arising  under  the  constitution, 
the  laws  of  the  United  States,"  etc.,  and  as  applicable  to  the  case  in  hand, 
"to  controversies  between  "a  state  and  citizens  of  another  state," — which  con- 
troversies, under  the  judiciary  act,  may  be  brought,  in  the  first  instance,  before 
this  court  in  the  exercise  of  its  original  jurisdiction,  and  we  agree  that  the 
bill  filed  presents  a  case  which,  if  it  be  the  subject  of  judicial  cognizance, 
would,  in  form,  come  under  a  familiar  head  of  equity  jurisdiction,  that  is, 
jurisdiction  to  grant  an  injunction  to  restrain  a  party  from  a  wrong  or  injury 
to  the  rights  of  another,  where  the  danger,  actual  or  threatened,  is  irrepar- 

690 


DIVISION  OF  POWERS.  §26*. 

able,  or  the  remedy  at  law  inadequate.  But,  according  to  the  course  of  pro- 
ceeding under  this  head  in  equity,  in  order  to  entitle  the  party  to  the  remedy, 
a  case  must  be  presented  appropriate  for  the  exercise  of  judicial  power;  the 
rights  in  danger,  as  we  have  seen,  must  be  rights  of  persons  or  property,  not 
merely  political  rights  which  do  not  belong  to  the  jurisdiction  of  a  court, 
either  in  law  or  equity. 

The  remaining  question  on  this  branch  of  our  inquiry  is,  whether,  in  view 
of  the  principles  above  stated,  and  Vhich  we  have  endeavored  to  explain,  a 
case  is  made  out  in  the  bill  of  which  this  court  can  take  judicial  cognizance. 
In  looking  into  it,  it  will  be  seen  that  we  are  called  upon  to  restrain  the  de- 
fendants, who  represent  the  executive  authority  of  the  government,  from 
carrying  into  execution  certain  acts  of  congress,  inasmuch  as  such  execution 
would  annul  and  totally  abolish  the  existing  state  government  of  Georgia, 
and  establish  another  and  different  one  in  its  place ;  in  other  words,  would 
overthrow  and  destroy  the  corporate  existenoe  of  the  state  by  depriving  it  of 
all  the  means  and  instrumentalities  whereby  its  existence  might,  and  other- 
wise would,  be  maintained. 

This  is  the  substance  of  the  complaint,  and  of  the  relief  prayed  for.  The 
bill,  it  is  true,  sets  out  in  detail  the  different  and  substantial  changes  in  the 
structure  and  organization  of  the  existing  government,  as  contemplated  in 
these  acts  of  congress,  which,  it  is  charged,  if  carried  into  effect  ty  the  de- 
fendants, will  work  this  destruction.  But  they  are  grievances  because  they 
necessarily  and  inevitably  tend  to  the  overthrow  of  the  state  as  an  organized 
political  body.  They  are  stated  in  detail  as  laying  a  foundation  for  the  inter- 
position of  the  court  to  prevent  the  specific  execution  of  them,  and  the  result- 
ing threatened  mischief.  So  in  respect  to  the  prayers  of  the  bill.  The  first 
is  that  the  defendants  may  be  enjoined  against  doing  or  permitting  any  actor 
thing,  within  or  concerning  the  state,  which  is  or  may  be  directed  or  required 
of  them  by  or  under  the  two  acts  of  congress  complained  of;  and  the  remain- 
ing four  prayers  are  of  the  same  character,  except  more  specific  as  to  the 
particular  acts  threatened  to  be  committed. 

§  266.  The  powers  conferred  upon  the  executive  officers  of  the  United  States, 
5y  the  reconstruction  acts,  are  political  and  not  a  subject  of  adjudication  at  the 
suit  of  a  state. 

That  these  matters,  both  as  stated  in  the  body  of  the  bill,  and  in  the  prayers 
for  relief,  call  for  the  judgment  of  the  court  upon  political  questions,  and 
upon  rights,  not  of  persons  or  property,  but  of  a  political  character,  will  hardly 
be  denied.  For  the  rights  for  the  protection  of  which  our  authority  is  invoked 
are  the  rights  of  sovereignty,  of  political  jurisdiction,  of  government,  of  cor- 
porate existence  as  a  state,  with  all  its  constitutional  powers  and  privileges. 
No  case  of  private  rights  or  private  property  infringed  or  in  danger  of  actual 
or  threatened  infringement  is  presented  by  the  bill,  in  a  judicial  form,  for  the 
judgment  of  the  court. 

It  is  true  the  bill,  in  setting  forth  the  political  rights  of  the  state  and  of  its 
people  to  be  protected,  among  other  matters  avers  that  Georgia  owns  certain  real 
estate  and  buildings  therein,  state  capitol,  and  executive  mansion,  and  other 
real  and  personal  property ;  and  that  putting  the  acts  of  congress  into  exe- 
cution, and  destroying  the  state,  would  deprive  it  of  the  possession  and  en- 
joyment of  its  property.  But,  it  is  apparent,  that  "this  reference  to  property 
and  statement  concerning  it,  are  only  by  way  of  showing  one  of  the  grievances 
resulting  from  the  threatened  destruction  of  the  state,  and  in  aggravation  of  it, 
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not  as  a  specific  ground  of  relief.  This  matter  of  property  is  neither  9tated 
as  an  independent  ground,  nor  is  it  noticed  at  all  in  the  prayers  for  relief.  In- 
deed the  case,  as  made  in  the  bill,  would  have  stopped  far  short  of  the  relief 
sought  by  the  state,  and  its  main  purpose  and  design  given  up,  by  restraining 
its  remedial  effect  simply  to  the  protection  of  the  title  and  possession  of  its 
property.  Such  relief  would  have  called  for  a  very  different  bill  from  the  one 
before  us. 

Having  arrived  at  the  conclusion  that*  this  court,  for  the  reasons  above 
stated,  possesses  no  jurisdiction  over  the  subject-matter  presented  in  the  bill 
for  relief,  it  is  unimportant  to  examine  the  question  as  it  respects  jurisdiction 
over  the  parties  defendants. 

Chase,  0.  J. :  Without  being  able  to  yield  my  assent  to  the  grounds  stated 
in  the  opinion  just  read  for  the  dismissal  of  the  complainant's  bill,  I  concur  fully 
in  the  conclusion  that  the  case  made  by  the  bill  is  one  of  which  this  court 
has  no  jurisdiction. 

Bill  dismissed  for  want  of  jurisdiction. 

§  267.  The  judiciary  cannot  interfere  either  by  mandamus  or  injunction  with  executive 
officers  in  the  discharge  of  their  official  duties,  unless  those  duties  are  of  a  character  purely 
ministerial  and  involving  no  exercise  of  judgment  or  discretion.  Litchfield  v.  Register  and 
Receiver,  9  Wall.,  575. 

§  208.  Regarding  an  appeal  from  the  decision  of  a  "prize  court,"  i.  c,  the  United  States 
district  court  sitting  as  such,  to  the  state  department,  the  doctrine  was  clearly  enunciated  that 
where  one  department  of  the  government  has  rightfully  assumed  jurisdiction  of  a  cause,  it  is 
ultra  the  power  of  a  co-ordinate  department  to  interfere  with  such  jurisdiction,  but  must  post- 
pone all  consideration  until  after  a  final  determination  of  that  cause.  Captures  on  the  Rio 
Grande,*  11  Op.  Att'y  Gen'l,'  117. 
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[See  Actions;  Courts.] 

Summary—  Cannot  be  sued  without  consent;  estopped  by  judgment,  §  269.— Submission  of 
rights  to  decision  of  state  court,  §  270. —  Not  liable  to  money  judgment ;  must  be  sued  in 
court  of  claims,  §  271.—  Effect  of  appearance  by  receiver  of  suspended  national  bank, 
§  272.— Power  of  the  comptroller  of  the  currency,  §  278. 

§  269.  The  United  States  cannot  he  sued  without  its  consent ;  it  is  not  estopped  by  a  judg- 
ment in  ejectment  in  a  state  court  against  its  tenant,  notwithstanding  a  state  law  making 
such  a  judgment  final  as  against  those  in  privity  with  the  tenant.  Carr  v.  United  States,  §§ 
274-77. 

§  270.  The  secretary  of  the  treasury  has  no  power  to  waive  any  rights  of  the  government  to 
the  land  occupied  by  it  xor  public  purposes,  and  the  employment  of  counsel  in  a  state  court  to 
defend  an  action  of  ejectment  against  a  tenant  of  the  United  States  is  not  a  submission  of  the 
rights  of  the  United  States  to  the  decision  of  such  court.    Ibid. 

§  271.  No  money  judgment  can  be  rendered  against  the  United  States  in  any  court.  Nor 
can  its  rights  growing  out  of  its  relations  to  national  banks  be  determined  in  courts  other  than 
the  court  of  claims.    Case  v.  Terrell,  §£  278-80. 

§272.  A  receiver  of  a  suspended  national  bank  represents  the  bank  and  not  the  government, 
ancrhis  appearance  in  a  court  confers  no  jurisdiction  as  against  the  United  States.    Ibid. 

§  273.  The  comptroller  of  the  currency  has  no  authority  to  subject  the  United  States  to  the 
jurisdiction  of  any  court,  or  to  submit  the  rights  of  the  government  to  litigation  in  any  court, 
unless  authorized  by  law  to  do  so.    Ibid. 

[Notes.- See  §§281-313.] 
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CARR  v.  UNITED  STATES. 
(8  Otto,  433-489.     1878.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  California. 

Opinion  by  Mb.  Justice  Bradley. 

Statement  of  Facts. — This  case  arises  upon  a  bill  to  quiet  title,  filed  by  the 
United  States  against  the  appellant,  Carr,  and  various  other  persons,  upon 
which  a  decree  was  rendered  by  the  court  below  in  favor  of  the  plaintiff.  Carr 
appealed  from  this  decree.  The  controversy  relates  to  certain  lands  at  San 
Francisco,  being  two  lots,  each  fifty  varas  square,  on  Eincon  Point,  which  are 
claimed  by  the  government  as  having,  with  other  adjoining  lands,  been  set 
apart  and  reserved  for  public  use  in  1847,  and  as  having  been  conveyed  to  the 
United  States  by  the  city  of  San  Francisco  in  1852.  The  appellant  claims 
the* lots  in  question  under  one  Thomas  White,  alleging  that  said  White  occu- 
pied the  same  in  1849,  and  that  he  and  his  grantees  continued  to  occupy  the 
same  until  June,  1855,  when  the  Van  Ness  ordinance  was  passed. 

It  is  conceded  that  the  premises  in  question  were  once  pueblo  lands,  belong- 
ing to  the  municipality  of  San  Francisco;  but  as  such  lands,  until  conveyed  to 
private  parties,  were  subject  to  the  public  uses  of  the  government,  both  before 
and  after  the  conquest  of  the  country  by  the  United  States,  it  is  evident  that 
the  latter  had  the  undoubted  right  to  make  such  appropriation  thereof  for 
public  use  as  it  might  see  fit.  It  is  denied,  however,  that  any  such  appropria- 
tion was  ever  made  by  the  proper  authority.  It  appfears,  from  the  pleadings 
.and  evidence  in  the  case,  that  from  the  first  occupation  of  San  Francisco  by 
the  United  States,  in  1847,  the  military  authorities  of  the  government  set 
apart  Eincon  Point  (including  the  premises  in  question)  for  the  use  of  the 
government;  but  that  after  the  discovery  of  gold,  in  1849,  the  officers  had 
much  ado  to  keep  them  clear  of  trespassers,  who  entered  upon,  and  endeav- 
ored to  appropriate  the  same.  In  November,  1849,  a  lease  of  this  tract,  with 
others,  was  given  by  the  officer  in  command  at  San  Francisco  to  one  Thomas 
Shillaber,  apparently  for  the  purpose  of  keeping  possession  on  behalf  of  the 
government.  This  lease  was  approved  by  the  secretary  of  the  interior.  About 
1852,  a  marine  hospital  was  built  by  the  government  on  the  southeast  half  of 
the  block  on  Eincon  Point,  bounded  by  Folsora,  Harrison,  Spear  and  Main 
streets.  The  whole  block  was  five  hundred  and  fifty  feet  in  length  from  Har- 
rison to  Folsom  street,  and  two  hundred  and  seventy-five  feet  in  width  from 
Main  to  Spear  street.  The  southeast  half  was  two  hundred  and  seventy-five 
feet  square,  forming  four  lots,  each  fifty  varas,  or  one  hundred  and  thirty- 
seven  and  one-half  feet,  square,  numbered  1,  2,  3  and  4.  Numbers  1  and  2 
adjoined  Harrison  street;  3  and  4  adjoined  1  and  2.  Lots  3  and  4  are  the 
premises  in  controversy.  The  hospital  building  was  actually  constructed  on 
lots  1  and  2,  standing  within  four  or  five  feet  of  lots  3  and  4;  and  the  latter 
were  occupied  by  buildings  or  for  yard  room,  as  accessory  to  the  hospital. 

As  before  stated,  however,  different  parties  attempted  to  possess  themselves 
of  portions  of  the  property;  and  amongst  others,  White,  under  whom  the  ap- 
pellant claims,  made  such  an  attempt  in  1849,  in  reference  to  the  whole  block 
which  includes  the  lots  in  question,  but  was  ejected,  as  appears  by  the  orders 
and  correspondence  set  out  in  the  complaint. 

§  274.  A  grant  to  the  United  States  of  land  by  the  city  of  San  Francisco  in 
1869  prevents  the  operation  of  any  claim  to  it  under  the  Van  Ness  ordinance  of 
1865. 

The  consequence  of  White's  attempt  was  that  adverse  claims  to  the  prop- 
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erty  under  him  were  afterwards  preferred  from  time  to  time.  For  the  pur- 
pose of  quieting  these  claims,  when  the  hospital  was  being  erected,  a  convey- 
ance to  the  government  was  procured  from  the  city  authorities.  On  the  10th 
of  December,  1852,  the  common  council  of  the  city  passed  a  resolution  that 
the  mayor  be  directed  to  convey  to  the  United  States  all  its  right,  title  and 
interest  to  six  fif ty-vara  lots,  bounded  on  the  east  by  Spear  street,  on  the  south 
by  Harrison  street,  on  the  west  by  Front  street,  and  on  the  north  by  the 
beach;  which  description  includes  the  four  lots  above  referred  to.  Such  a 
conveyance  was  accordingly  made  by  the  mayor,  by  deed  dated  the  11th  of 
December,  1852;  and  from  thenceforward  the  United  States  claimed  the  prop- 
erty in  question,  as  we  11  by  virtue  of  the  said  deed  as  by  right  of  original  a]> 
propriation  for  public  uses. 

The  appellant,  as  before  stated,  claims  the  property  by  virtue  of  the  Van 
Ness  ordinance,  passed  June  20, 1855,  by  which,  amongst  other  things,  the  city 
of  San  Francisco  did  relinquish  and  grant  all  the  right  and  claim  of  the  city 
to  the  lands  within  the  corporate  limits  to  the  parties  in  the  actual  possession 
thereof,  by  themselves  or  tenants,  on  or  before  the  first  da}'  of  January,  1855, 
provided  such  possession  was  continued  up  to  the  time  of  the  introduction  of 
the  ordinance  in  the  common  council. 

Now,  it  is  too  evident  to  require  discussion  that  the  city  of  San  Francisco 
oould  not,  in  1855,  make  a  valid  grant  of  property  which  it  had  already 
granted  in  1852,  and  which  the  grantee  (in  this  case  the  United  States)  con- 
stantly claimed  as  part  and  parcel  of  premises  which  were  in  its  undoubted 
possession.  The  weight  of  the  evidence  in  the  case  is,  that  the  government 
was  in  actual  possession  of  lots  3  and  4  as  appendant  to  the  hospital,  from 
1852  to  the  passage  of  the  ordinance.  This  would  bring  it  within  the  terms 
of  the  ordinance  itself.  But  we  do  not  deem  this  material.  It  had  a  clear 
title  from  the  city  before,  even  if  the  action  of  the  military  authorities  in 
1847  and  1849  was  not  sufficient  to  effect  an  appropriation  for  public  uses. 

§  275.  The  United  States  are  not  estopped  by  judgments  in foreibU  entry  and 
detainer  and  ejectment  rendered  against  their  tenants. 

But  the  appellant  relies  on  certain  judgments  rendered  in  the  state  courts 
in  actions  brought  against  the  agents  of  the  government  having  possession  of 
the  lands  in  question,  which  judgments  he  contends  estop  the  government 
from  claiming  any  title  therein. 

The  first  of  these  actions  was  an  action  for  forcible  entry  and  detainer 
brought  in  a  justice's  court  in  December,  1857,  by  one  Edward  Barry  against 
one  McDuffie  and  one  Palmer  for  ejecting  him  (Barry)  from  lot  No.  4,  which 
lies  on  Main  street.  The  defendants  justified  under  an  order  of  President 
Pierce,  requiring  the  marshal  of  the  district  of  California  to  remove  all  per- 
sons trespassing  on  said  lot.  The  county  court,  to  which  the  cause  was  ap- 
pealed, found  for  the  plaintiff,  and  reinstated  him  in  the  possession.  The 
only  question  made  in  the  case  was  whether  the  justification  was  sufficient  for 
ousting  a  person  who  was  in  peaceable  possession.  This  judgment  would  not 
have  been  decisive  upon  the  title,  even  if  the  defendants  themselves  had  been 
the  true  owners  of  the  land,  and  had  claimed  to  eject  the  plaintiff  by  virtue  of 
said  ownership. 

The  next  action  was  an  ejectment  brought  in  the  state  district  court  in  Feb- 
ruary, 18G5,  by  one  Wakeman  and  others  (under  whom  the  appellant  claims 
title),  against  one  Hastings  and  others,  to  recover  possession  of  the  same  lot 
No.  4.     The  defendants,  besides  the  general  issue,  pleaded  that  the  premises 
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were  the  freehold  of  the  United  States,  and  that  they  as  its  officers  and  em- 
ployes, and  by  its  authority,  entered,  etc.  The  question  of  title  was  gone  into, 
and  decided  against  the  defendants.  A  similar  action  of  ejectment  was 
brought  in  the  same  court  in  April,  1865,  by  one  Volney  Cushing  (under  whom 
the  appellant  also  claims),  against  the  said  Hastings  and  others,  to  recover 
possession  of  the  lot  numbered  3,  situated  on  Spear  street.  The  defendants 
pleaded  the  general  issue  and  the  statute  of  limitations.  The  title  was  also 
contested  in  this  case,  and  the  judgment  was  for  the  plaintiff. 

It  is  proved  that  the  person  who  was  district  attorney  of  the  United  States 
for  the  district  of  California  at  the  time  when  said  actions  were  brought  atd 
tried,  appeared  as  attorney  for  the  defendants  therein ;  and  that  Nathaniel 
Bennett,  Esq.,  attended  the  trial  of  one  of  said  causes  as  counsel  for  the  de- 
fendants, being  employed  and  paid  by  the  secretary  of  the  treasury  of  the 
United  States ;  and,  not  being  able  to  attend  the  trial  of  the  other  cause,  he 
procured  another  person  to  attend  in  his  place. 

§  276.  The  United  States  cannot  be  sued  except  by  their  own  consent,  signified 
by  act  of  congress. 

The  appellant  contends  that  this  was  sufficient  to  make  the  United  States  a 
virtual  party  to  said  actions,  and  to  conclude  them  by  the  judgment  therein; 
that  by  the  law  of  California  a  judgment  in  ejectment  is  an  estoppel;  and 
that  where  a  tenant,  or  other  person  in  privity  with  the  landlord,  is  sued,  and 
notifies  the  landlord  to  defend,  the  landlord  is  bound  by  the  judgment  pro- 
nounced in  the  action;  and  to  this  point  the  counsel  of  the  appellant  cited 
Douglas  v.  Fulda,  45  Cal.,  592 ;  Eusseli  v.  Mallon,  38  id.,  259 ;  and  Valentine  v. 
Mahonoy,  37  id.,  389,  as  well  as  various  cases  decided  in  other  states. 

Whilst  we  concede  that  this  may  be  the  law  of  California  as  it  regards  pri- 
vate citizens  who  are  landlords,  we  are  not  satisfied  that  the  same  law  can  be 
applied  to  the  government  of  the  United  States.  We  consider  it  to  be  a 
fundamental  principle  that  the  government  cannot  be  sued  except  by  its  own 
consent;  and  certainly  no  state  can  pass  a  law,  which  would  have  any  valid- 
ity, for  making  the  government  suable  in  its  courts.  It  is  conceded  in  The 
Siren,  7  Wall.,  152,  and  in  The  Davis,  10  id.,  15,  that  without  an  act  of  con- 
gress no  direct  proceeding  can  be  instituted  against  the  government  or  its 
property.  And  in  the  latter  case  it  is  justly  observed  that  "  the  possession  of 
the  government  can  only  exist  through  its  officers;  using  that  phrase  in  the 
sense  erf  any  person  charged  on  behalf  of  the  government  with  the  control  of 
the  property,  coupled  with  actual  possession."  If  a  proceeding  would  lie 
against  the  officers  as  individuals  in  the  case  of  a  marine  hospital,  it  might  be 
instituted  with  equal  facility  and  right  in  reference  to  a  postoffice  or  a  custom- 
house, a  prison  or  a  fortification. 

In  some  cases  (perhaps  it  was  so  in  the  present  case),  it  might  not  be  ap- 
parent until  after  suit  brought  that  the  possession  attempted  to  be  assailed 
was  that  of  the  government ;  but  when  this  is  made  apparent  by  the  plead- 
ings, or  the  proofs,  the  jurisdiction  of  the  court  ought  to  cease.  Otherwise, 
the  government  could  always  be  compelled  to  come  into  court  and  litigate 
with  private  parties  in  defense  of  its  property. 

§  277.  The  secretary  of  the  treasury  has  no  power  to  put  the  title  to  lands  of 
the  United  States  in  issue  in  a  suit  between  private  persons. 

It  may  be  contended  that  the  United  States  consented  to  have  its  title  de- 
termined in  ihese  cases,  and  that  such  consent  was  manifested  by  the  employ- 
ment of  the  district  attorney  and  additional  counsel  to  aid  in  the  defense. 
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But  we  do  not  think  that  any  such  inference  can  be  legally  deduced  from  the 
action  of  the  secretary  of  the  treasury.  He  may  have  deemed  it  prudent  to 
assist  the  officers  who  were  sued,  without  intending  to  waive  any  of  the  rights 
of  the  government.  And,  in  fact,  he  had  no  authority  to  waive  those  rights. 
In  England  it  is  usual,  in  the  admiralty  courts,  in  proceedings  in  rem,  when  it 
is  made  to  appear  that  property  of  the  government  ought,  in  justice,  to  con- 
tribute to  a  general  average,  or  to  salvage,  for  the  proper  officer  of  the  gov- 
ernment to  consent  in  court  that  it  may  take  jurisdiction  of  the  matter.  As 
stated  by  this  court  in  The  Davis,  supra,  "this  consent  is  given  by  authority 
o^  the  king,  who  thus  submits  to  be  sued  in  his  own  courts.  The  liberal  exer- 
cise of  this  authority  [there]  removes  the  difficulty  presented  here,  where  no 
power  to  do  this  exists  in  any  officer  of  the  government,  and  prevents  any 
apprehension  of  gross  injustice  in  such  cases  in  England." 

The  cases  like  The  Siren  and  The  Davis,  already  referred  to,  and  many 
others  therein  cited,  in  which  the  proceeds  of  government  property,  incident- 
ally brought  into  the  admiralty,  have  been  subjected  to  the  liens  of  claimants 
against  the  same,  stand  upon  the  principle  that  when  the  government  itself 
seeks  its  rights  at  the  hands  of  the  court,  equity  requires  that  the  rights  of 
other  parties  interested  in  the  subject-matter  should  be  protected.  The 
"Siren"  was  brought  into  the  port  of  Boston  as  a  prize,  was  libelled,  con- 
demned, and  sold,  and  the  proceeds  paid  into  court.  In  distributing  these 
proceeds  amongst  those  who  had  claims  against  the  vessel,  an  allowance  was 
awarded  for  damages  to  the  owner  of  another  vessel  which  had  been  sunk  by 
collision  with  the  u  Siren  "  during  her  voyage  subsequent  to  the  capture.  It 
was  held  that,  inasmuch  as  the  United  States  had  resorted  to  the  aid  of  the 
court  to  procure  the  condemnation  of  the  "  Siren,"  and  had  thus  placed  her 
proceeds  in  the  course  of  judicial  administration,  any  proper  claims  against 
the  vessel  itself,  prior  to  that  of  the  government,  might  well  be  satisfied  out 
of  such  proceeds.  At  the  same  time,  it  was  conceded  that  neither  the  govern- 
ment nor  its  property  can  be  subjected  to  direct  legal  proceedings  without  its 
consent;  and  that  whosoever  would  institute  such  proceedings  must  bring 
his  case  within  the  authority  of  some  act  of  congress.  7  WalL,  154.  The 
"  Davis  "  and  her  cargo  were  seized  for  salvage  services.  Part  of  the  cargo 
was  cotton  belonging  to  the  United  States,  but  not  in  its  actual  possession,  it 
being  in  the  possession  of  the  master  of  the  ship  under  a  contract  of  affreight- 
ment. The  government  appeared  as  claimant ;  and  it  was  held  that  the  cotton 
like  other  cargo,  was  justly  liable  to  pay  its  proportion  of  the  salvage  services; 
the  court,  at  the  same  time,  as  before  stated,  holding  that  even  for  salvage 
services  the  property  of  the  government  could  not  be  taken  out  of  its  own 
possession  by  any  direct  proceeding. 

Without  discussing  the  matter  further,  we  are  clearly  of  opinion  that 
the  judgments  in  the  cases  relied  on  by  the  appellant  constitute  no  estoppel 
against  the  United  States.  And  being  of  opinion  that  the  title  of  the  United 
States  to  the  premises  in  qnestion  is  undoubted,  our  conclusion  is  that  the  de- 
cree of  the  circuit  court  must  be  affirmed ;  and  it  is  so  ordered.. 

CASE  v.  TERRELL. 
(11  Wallace,  199-203.     1870.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Louisiana. 
Statement  of  Facts. — A  bill  was  filed  against  the  receiver  of  a  suspended 
bank,  the  comptroller  of  the  currency,  and  others,  to  recover  debts  due  from 
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the  bank,  the  United  States  being  a  creditor  of  the  bank,  but  not  a  party  to 
the  suit.     Other  facts  appear  in  the  opinion. 

§  278.  No  money  judgment  can  be  rendered  against  the  United  States  in 
any  court  except  the  court  of  claims. 

Opinion  by  Mr.  Justice  Miller. 

It  is  seen  from  the  bill  and  decree  that  while  the  United  States  was  not 
made  a  defendant,  and  while  it  is  well  settled  that  it  could  not  bo  sued  in  the 
court  below,  the  only  relief  prayed  by  the  bill  was  relief  against  the  United 
States,  and  the  only  decree  rendered  which  was  not  merely  formal  was  a 
decree  against  the  United  States  for  over  $200,000,  and  a  further  decree  bar- 
ring  the  right  to  assert  her  priority  as  a  creditor  of  the  bank  in  the  distribu- 
tion of  its  funds. 

It  is  strange  that  in  any  court  professing  to  administer  the  English  system 
of  equitable  jurisprudence  such  a  decree  could  be  rendered  against  any  one  not 
made  a  party  to  the  suit,  and  who  had  in  no  manner  appeared  in  the  case;  and 
it  is  almost  incredible  that  in  any  federal  court  of  this  Union,  except  the  court 
of  claims,  a  moneyed  judgment  could  be  rendered  against  the  United  States. 

The  contrary  has  been  so  repeatedly  decided  that  it  is  a  waste  of  time  to 
reargue  the  proposition,  which  will  be  found  fully  asserted  in  the  recent  cases 
of  De  Groot  v.  United  States,  5  Wall.,  419;  United  States  v.  Eckford,  6  id.  484; 
The  Siren,  7  id.,  152;  and  The  Davis,  10  id.,  15.  In  the  case  of  United 
States  v.  Eckford,  it  was  held  that,  although  in  a  suit  in  which  the  United 
States  was  plaintiff,  a  set-off  could  be  pleaded  and  allowed,  yet  no  judgment 
could  be  rendered  for  a  balance  found  to  be  due  to  the  defendant  by  the  ver- 
dict of  the  jury,  either  in  the  circuit  court  where  the  case  was  tried,  or  in  the 
court  of  claims  where  suit  had  been  brought  on  the  verdict.  It  is  true, 
that  in  the  two  last  cases  cited  above  it  was  held  that  in  a  case  in  admiralty, 
where  the  res  was  rightfully  before  the  court,  and  was  taken  into  possession  by 
its  officer,  without  the  necessity  of  suit  or  process  against  the  United  States, 
it  could  be  subjected  to  certain  maritime  Hens,  though  the  ownership  was  in 
the  government.  But  in  these  cases  the  government  came  into  court  of  its  own 
volition  to  assert  its  claim  to  the  property,  and  could  only  do  so  on  condition 
of  recognizing  the  superior  rights  of  others. 

We  are  quite  at  a  loss  to  know  on  what  principle  the  jurisdiction  in  the  pres- 
ent case  is  asserted,  for  the  briefs  for  the  appellees  are  devoted  wholly  to  the 
merits  of  the  controversy.  But  we  must  suppose  that  it  is  claimed  on  the 
ground  that  the  receiver  and  comptroller,  both  of  whom  appeared  and  answered 
the  bill,  represent  the  United  States,  and  can  subject  the  government  to  the 
jurisdiction  of  the  court. 

§  27  th  A  receiver  of  a  suspended  national  bank  represents  the  bank,  not  the 
United  States. 

As  to  the  receiver,  the  claim,  if  any  such  be  made,  is  not  worth  serious  con- 
sideration. He  represents  the  bank,  its  stockholders,  its  creditors,  and  does 
not  in  any  sense  represent  the  government. 

§  280.  The  comptroller  of  the  currency  has  no  right  to  subject  the  United 
States  to  the  jurisdiction  of  any  court 

Nor  can  such  authority  be  conceded  to  the  comptroller  of  the  currency.  It 
may  very  well  admit  of  doubt  whether  it  is  within  his  competency  to  sub- 
mit himself,  in  the  exercise  of  duties  specially  confided  to  him  by  acts  of 
congress,  to  the  control  of  the  courts,  and  especially  of  those  which  can  assert 
no  such  jurisdiction  by  reason  of  their  territorial  limits.     We  are  not  called 
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upon  here  to  decide  this  question.  But  we  have  no  hesitation  in  holding  that 
however  he  may  submit  himself  to  the  jurisdiction  of  those  courts,  and  consent 
to  be  governed  in  his  official  action  by  their  decrees,  so  far  as  they  affect  rights 
of  parties  who  may  come  into  court  and  be  impleaded  in  the  same  suit,  he  has 
no  authority  to  subject  the  United  States  to  such  jurisdiction,  and  to  submit 
the  rights  of  the  government  to  litigation  in  any  court,  without  some  provision 
of  law  authorizing  him  to  do  so. 

There  is  no  analogy  in  the  case  before  us  to  suits  against  officers  of  the  cus- 
toms or  of  the  internal  revenue  to  recover  for  illegal  assessments  or  collections 
of  taxes  or  duties,  for  they  are  suits  against  the  officer  for  a  tort  or  for  money  had 
and  received,  and  when  a  judgment  is  rendered  against  him  the  government 
protects  him  by  paying  it,  because  the  money  was  received  for  its  use.  But 
this  is  by  virtue  of  statute,  and  the  mode  of  proceeding  is  pointed  out  and  well 
defined,  and  the  remedy  is  limited  to  cases  where  the  mode  is  strictly  pursued. 

In  the  answer  filed  for  the  comptroller  in  this  case  he  says,  or  is  made  to 
say  (for  it  is  neither  signed  nor  sworn  to  by  him),  that  he  "  submits,  on  behalf 
of  the  United  States,  to  the  decision  of  the  court,  the  claims  of  the  United 
States  to  priority  of  payment  over  the  alleged  claims  of  the  creditors  of 
said  bank  that  are  not  disputed." 

We  have  already  said  that  the  comptroller  has  no  power  to  subject  the 
United  Stated  to  such  jurisdiction.  But  he  here  seems  only  to  submit  the 
question  of  the  government's  claim  to  priority  of  payment,  while  the  court 
not  only  decides  against  this  priority,  but  renders  a  further  decree  requiring 
repayment  of  money  had  and  received  from  the  bank,  and  the  payment  of 
money  which  the  United  States  is  supposed  to  have  assumed  to  pay  in  a  con- 
tract with  private  parties  not  before  the  court.  If  the  government  is  liable  to 
the  bank  or  its  receiver  or  its  creditors  for  either  of  these  claims,  it  would 
seem  that  it  would  be,  in  the  first  case,  on  an  implied  contract  for  money  had 
and  received,  and  in  the  second,  on  the  express  contract  to  pay  as  alleged. 
When  such  liability  is  denied,  or  payment  is  refused,  the  court  of  claims  has 
jurisdiction,  and  no  other  court  has.  The  United  States  cannot  be  subjected 
to  litigation  growing  out  of  its  relations  to  these  banks  in  all  the  various 
courts  in  which  their  affairs  may  be  the  subject  of  judicial  controversy. 

But  it  is  useless  to  pursue  the  matter  further.  The  only  substantial  relief 
asked  by  the  bill  or  granted  by  the  decree  is  against  the  United  States.  The 
manifest  purpose  of  the  proceeding  was  to  subject  the  government  to  a  tribu- 
nal which  could  rightfully  exercise  no  jurisdiction  in  the  premises.  It  was 
no  party  to  the  suit,  nor  did  any  party  represent  its  interests  who  had  author- 
ity to  bind  it.  Decree  reversed  with  directions  to  the  court  below  to  dismiss 
the  bill. 

§  281.  Cannot  be  sued  without  consent— The  government  of  the  United  States  cannot  be 
sued  without  its  consent.     De  Groot  v.  United  States,  5  Wall.,  419. 

§  282.  The  United  States  government  is  not  liable  to  be  sued,  except  with  its  own  consent 
given  by  law.  Nor  can  a  decree  or  judgment  be  entered  against  it  for  costs.  United  States 
v.  McLemore,  4  How.,  286. . 

$  283.  The  exemption  of  fhe  United  States  from  suits  extends  to  claims  set  up  by  way  of 
reconvention  or  set-off.  No  judgment  can  be  rendered  on  such  demands  against  the  govern- 
ment.   Reeside  v.  Walker,  11  How.,  272. 

§  284.  The  judiciary  act  does  not  authorize  suit  against  the  United  States  in  any  of  the 
federal  courts.     United  States  v.  Eckford,  6  Wall.,  484. 

§  285.  Every  government  has  the  inherent  right  to  protect  itself  against  suits,  and  if  in  the 
liberality  of  legislation  they  are  allowed,  it  is  only  on  such  terms  and  conditions  as  are  pre- 
scribed by  the  statute.     Nichols  v.  United  States,  7  Wall.,  122;  The  Siren,  7  Wall.,  152. 
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§  286.  But  where  the  United  States  institute  a  suit,  they  waive  their  exemption  so  far  as  to 
allow  a  presentation  by  the  defendant  of  set-offs,  legal  and  equitable,  to  the  extent  of  the  de- 
mand, and  when  they  proceed  in  rem,  they  open  to  consideration  all  claims  and  equities  in  re- 
gard to  the  property.    The  Siren,  7  Wall.,  153. 

§  287.  The  United  States  cannot  be  made  directly  a  party  defendant  in  any  action  except  by 
its  own  consent,  given  generally  by  statute,  or  specially  by  its  authorized  law-officer.  But  it 
may  be  indirectly  made  a  party  defendant  in  a  statutory  action  of  ejectment,  brought  against 
tenants  or  public  officers  occupying  lands,  the  record  title  to  which  is  in  the  government, 
whether  the  occupation  be  for  public  purposes  or  not,  where,  under  the  provisions  of  the  stat- 
ute, such  action  can  be  prosecuted  without  intrusion  upon  the  possession  of  the  government, 
though  the  effect  of  the  execution  of  the  judgment  be  to  dispossess  the  government.  The  Ar- 
lington Case,  8  Hughes,  86. 

g  288.  Under  the  rule  that  the  United  States  cannot  be  sued,  the  lien  of  an  inn-keeper  for 
feeding  horses  engaged  in  carrying  the  mail  cannot  be  enforced  in  such  a  way  as  to  obstruct 
Che  passage  of  the  mails.    United  States  v.  Barney,  8  Hughes,  545 ;  14  N.  B.  R,  189. 

§  289.  A  court  of  the  United  States  cannot  entertain  a  bill  in  equity,  graying  that  the  United 
States  be  perpetually  enjoined  from  proceeding  upon  a  judgment  obtained  by  them,  as  the 
government  is  not  liable  to  be  sued  except  by  its  own  consent  given  by  law.  Hill  v.  United 
States,  9  How.,  366. 

§  290.  Where  a  fund  is  placed  in  the  United  States  treasury,  merely  as  in  a  place  of  deposit, 
the  United  States  are  merely  trustees,  and  there  is  no  reason  why  the  payment  of  the  money 
out  of  the  treasury  may  not  be  enjoined.     Ridgway  v.  Hays,  5  Cr.  C.  C,  23. 

§  291.  Evidence. —  A  duly  authenticated  transcript  from  the  books  of  the  treasury  depart- 
ment is  admissible  evidence  for  the  defendants  in  a  suit  on  the  bond  of  a  public  officer,  though 
the  credits  therein  allowed  have  not  been  presented  at  the  treasury  department  and  refused. 
Cox  t?.  United  States,  6  Pet.,  172;  United  States  v.  Kuhn,  4  Cr.  C.  C,  401. 

§  292.  In  a  suit  by  the  United  States,  on  the  official  bond  of  a  public  officer,  treasury  tran- 
scripts showing  the  condition  of  the  account  of  such  officer  as  it  appears  upon  the  books  of 
the  government  are  prima  facie  evidence  against  the  defendants.  United  States  v.  Corwin,  1 
Bond,  149. 

§  298.  In  an  action  against  a  delinquent  public  officer,  an  authenticated  transcript  from  the 
treasury  department  showing  a  statement  of  his  account  is  competent  evidence  against  him 
under  sections  2  and  4,  act  of  March  3, 1797.    Walton  v.  United  States,  9  Wheat.,  651. 

§  294.  A  certified  transcript  of  the  account  of  a  delinquent  officer,  as  adjusted  by  the  ac- 
counting officers  of  the  treasury,  is  evidence  in  an  action  by  the  government  against  him, 
and  his  private  books  are  inadmissible  to  control  that  official  adjustment.  Strong  v.  United 
States,  6  Wall.,  788. 

§  295.  Set-off. —  In  actions  by  the  United  States,  the  rule  as  to  set-off  is  that  the  extent  of 
the  authority  conferred  by  the  act  of  1797  is  that  the  defendant,  when  sued,  may  exhibit  his 
claims  for  credit,  if  they  come  within  the  prescribed  conditions,  but  they  can  only  be  admitted 
as  claims  for  credit,  and  not  as  demands  for  judgment.  The  circuit  court  possesses  no  juris- 
diction to  render  judgment  for  any  excess  of  set-off  over  plaintiff's  claim.  Adams  v.  United 
States,*  3  Ct.  CI.,  812.    See  Set-off. 

§  290.  Liability  of  property.—  Notwithstanding  the  sovereign  is  not  subject  to  be  sued,  it 
does  not  follow  that  the  property  of  government  is  not  subject  to  proceedings  in  rem,  and  is 
not  liable  to  a  lien  for  contribution  under  general  average.     United  States  v.  Wilder,  8  Sumn., 
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§  297.  Property  of  the  United  States  on  board  a  vessel,  for  transportation  from  one  point  to 
another,  is  subject  to  a  lien  for  salvage  services  rendered  in  saving  the  property.  Such  lien 
cannot  be  enforced  by  suit  against  the  government  nor  by  action  in  rem  against  the  property 
where  it  would  be  necessary  to  jurisdiction  to  take  such  property  out  of  the  possession  of  the 
government  by  any  writ  or  process  of  the  court.  But  where  an  action  in  rem  against  the 
property  of  the  United  States  can  be  sustained  without  invading  the  possession  of  the  United 
States  under  the  process,  such  a  salvage  claim  can  be  enforced  by  its  means.  Goods  of  the 
government  in  the  hands  of  a  common  carrier  for  transportation  under  a  contract  to  deliver  to 
the  agent  of  the  government  in  New  York  may  be  levied  on  in  such  an  action,  after  arrival  at 
New  York  and  before  delivery  to  the  government  agent.     The  Davis,  10  Wall.,  15. 

§  298.  CoungeL— The  United  States,  being  a  party  to  a  cause,  is  properly  represented  by  the 
attorney-general  or  his  assistant,  or  counsel  employed  by  him,  and  no  counsel  can  be  heard  in 
opposition,  on  the  behalf  of  any  other  department  of  the  government.  In  this  case,  owing  to 
special  circumstances,  the  rule  was  relaxed.     The  Gray  Jacket,  5  Wall.,  870. 

§  299.  The  federal  government  may  maintain  a  bill  for  injunction  in  the  United  States 
circuit  court  of  the  appropriate  district  to  restrain  the  placing  of  obstructions  in  its  navigable 
waters,  and  to  compel  their  removal.     United  States  v.  Milwaukee,  etc.  R.  Co.,  5  Bias.,  420. 
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8  300.  Costs.—  The  United  States  are  not  liable  for  costs,  and  a  judgment  against  them  for 
costs  must  be  reversed.  United  States  v.  Boyd,  5  How.,  29;  United  States  v.  McLemore,  4 
How.,  286. 

§  801.  Salts  on  bills  Indorsed  to  officers.— Under  the  rule  that  the  principal  may  sue  on  a 
bill  of  exchange  indorsed  to  his  known  agent,  the  United  States  may  sue  in  their  own  name  on 
a  bill  indorsed  to  the  treasurer.  It  is  particularly  proper  for  a  government  to  exercise  this 
power  so  as  to  obviate  tbe  danger  of  a  set-off  being  pleaded  against  the  agent.  An  act  of  con- 
gress is  not  necessary  to  enable  the  United  States  to  maintain  a  suit.    United  States  v.  Barker, 

I  Paine,  156. 

§  302.  The  United  States  may  sue  in  their  own  name  upon  a  note  given  to  an  agent  for  their 
benefit.    United  States  v.  Boice,  2  McL.,  852. 

§  803.  Practice.—  It  is  the  rule  that  all  actions  instituted  on  behalf  of  the  federal  govern- 
ment must  be  brought  in  the  name  of  the  United  States,  subject  to  such  exceptions  as  con- 
gress may  create.  And  by  the  act  of  1828,  the  form  of  and  proceedure  in  such  actions  shall 
be  adapted  to  the  practice  of  the  6tate  in  which  such  action  may  be  brought.  Actions  by  the 
United  States,*  7  Op.  Xtt'y  Gen'l,  50. 

§  804.  When  the  United  States  enters  a  court  of  chancery  as  a  litigant,  it  waives  its  exemp- 
tion from  legal  proceedings,  and,  with  reference  to  rules  of  procedure,  stands  upon  the  same 
footing  as  an  individual.     United  States  v.  Flint,  4  Saw.,  42. 

§  805.  Instructions  of  attorney-general. —  A  motion  of  defendant  to  dismiss  in  a  confis- 
cation case,  pending  on  writ  of  error,  cannot  be  sustained  on  the  ground  that  the  district  attor- 
ney representing  the  United  States  has  been  instructed  to  dismiss  by  the  attorney-general.  The 
correspondence  between  these  officers  is  confidential  in  its  nature,  and  cannot  be  cited  by  third 
persons.    United  States  v.  Six  Lots  of  Ground,  1  Woods,  284. 

§  806.  Settiug  aside  patents. —  Where  the  agents  of  the  government  have  been  imposed 
upon  and  fraudulently  induced  to  grant  a  patent  to  public  lands  to  a  party  not  entitled  to  re- 
ceive it,  it  can  maintain  a  bill  to  set  it  aside  as  an  individual  might.     United  States  v.  Hughes, 

II  How.,  552. 

§  807.  Suits  in  state  courts.— The  United  States  are  a  body  corporate,  having  a  capacity  to 
contract,  to  take  and  hold  property  as  other  corporate  bodies.  If  they  prosecute  their  suits  in 
the  state  courts,  availing  themselves  of  the  state  law  for  this  purpose,  there  is  no  reason  why 
such  state  process  as  they  use  for  the  purpose  of  enforcing  their  right  is  not  subject  to  state 
law.  Therefore,  where  one  committed  to  jail  under  a  judgment  at  the  suit  of  the  United 
States  is  discharged  under  the  state  law,  such  discharge  is  a  bar  to  an  action  by  the  United 
States  on  a  bond  for  jail  liberties.    Stearns  v.  United  States,  2  Paine,  800. 

§  808.  The  practice  of  entering  judgment  at  the  return  term  against  debtors  of  the  United 
States,  under  the  act  of  March  8,  1797,  must  be  confined  to  cases  where  the  principal  debtor 
is  party  to  the  action.     United  States  v.  Lyon,  2  McL.,  249. 

§  309.  Appearance. —  The  district  attorney  is  not  so  far  an  officer  of  the  court  that  it  can 
compel  him  to  enter  the  appearance  of  the  United  States;  but  the  court  may  order  that  the 
United  States  shall  enter  its  appearance  in  the  case  and  direct  that  a  copy  of  the  order  shall  be 
served  upon  the  district  attorney,  and  also  upon  the  attorney-general  or  some  other  govern- 
ment officer.    Fifth  National  Bank  v.  Long,  7  Biss.,  502. 

§  310.  Cases  given  precedence. —  Held,  to  be  reasonable  and  proper  in  practice,  that  cases  in 
which  the  United  States  are  concerned  should  take  precedence  of  all  others  upon  the  docket. 
Penn  v.  Butler,  Wall.  C.  G,  4,  note. 

§  311.  Lapse  of  time. —  No  presumption  of  payment  from  lapse  of  time  can  be  indulged  in 
as  against  the  government.  Laches  cannot  be  charged  to  it  under  the  statute  or  in  any  other 
form.    United  States  v.  Williams,*  4  McL.,  567. 

§  812.  The  statute  of  limitations  is  no  defense  to  an  action  by  the  United  States  upon  a  con- 
tract.   Ibid.;  S.  C,  5  McL.,  133. 

§  818.  Whether,  in  foreclosure,  a  federal  court  could,  on  final  hearing,  pronounce  a  decree 
against  the  United  States  without  an  authorized  appearance  by  the  attorney-general,  quaere. 
Meier  v.  Kansas  Pacific  R'y,*  4  Dill.,  378. 

VII.  Property  Eights. 

Bum/LABY  —  May  accept  conveyance  of  land  in  discharge  of  a  debt,  §  814;  rights  of  persons 
claiming  liens  on  such  lands,  §  315.—  Lands  ceded  by  state;  jurisdiction,  §  U§.— Remedies 
for  injuries  to  property,  §  317. —  Submission  to  arbitration,  §  318. 

§  814.  The  United  States  as  an  incident  to  its  sovereignty  may  accept  a  conveyance  of  lands 
in  discharge  of  an  indebtedness  to  it,  and  may  sell  such  lands  upon  credit,  and  maintain  an 
action  for  the  purchase  money.    United  States  r.  Lane,  §§  319-20. 
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§  815.  When  the  government,  in  the  exercise  of  the  rights  and  functions  of  a  civil  corpora- 
tion, purchases  land  to  secure  a  debt,  the  accident  of  its  sovereignty  in  other  functions  cannot 
be  set  up  to  destroy  or  affect  the  rights  of  persons  claiming  a  title  or  lien  on  the  same  lands. 
Elliot  v.  Van  Voorst,  §§  821-24. 

§  816.  Where  jurisdiction  over  land  belonging  to  the  United  States  nas  been  ceded  to  the 
United  States  by  the  state  in  which  it  is  situated,  such  lands  are  subject  to  the  laws  of  congress 
in  every  case  in  which  they  in  any  way  conflict  with  the  laws  of  the  state.  United  States  v. 
Ames,  §§  325-81. 

§  817.  Besides  the  statutory  remedies  given  for  injuries  committed  on  some  public  property 
the  United  States  possesses  those  common  to  other  holders  of  property  in  the  courts  of  the 
Union,  whether  of  common  law  origin  or  otherwise.    Ibid. 

§  318.  No  officer  of  the  United  States  has  authority,  without  a  statute  authorizing  it,  to  sub- 
mit any  controversy,  to  which  the  United  States  is  a  party,  to  arbitration.    Ibid. 

[Notes.—  See  §§  332-847.] 

UNITED  STATES  v.  LANE. 
(Circuit  Court  for  Indiana:  8  McLean,  865-867.    1844.) 

Opinion  of  the  Couet. 

Statement  of  Facts. —  Several  years  ago  I.  T.  Canby,  being  indebted  to  the 
government  in  a  large  amount  of  money  as  receiver  of  public  moneys,  agreed, 
in  discharge  of  his  indebtedness,  to  convey  to  the  United  States  certain  lands. 
The  district  attorney,  T.  A.  Howard,  for  Indiana,  was  directed  to  sell  those 
lands  by  the  solicitor  of  the  treasury ;  they  were  accordingly  sold  for  cash, 
payable  in  instalments.  The  obligation  for  $998,  on  which  the  present  action 
is  brought,  was  given  on  the  purchase  of  a  part  of  these  lands.  And  the  de- 
fendants set  up  in  defense  that  the  obligation  is  without  consideration,  and 
void  in  law.  That  the  United  States  ha^jl  no  power  to  purchase  lands  except 
under  an  act  of  congress,  and  that  they  cannot  sell  without  the  authority  of 
law. 

The  third  section  of  the  fourth  article  of  the  constitution  declares,  "the  con- 
gress shall  have  power  to  dispose  of  and  make  all  needful  rules  and  regulations 
respecting  the  territory,  or  other  property  belonging  to  the  United  States." 
By  the  seventh  section  of  the  act  of  May  1,  1820,  it  is  provided,  "  that  no  land 
shall  be  purchased  on  account  of  the  United  States,  except  under  a  law  author- 
izing such  purchase."  The  sixth  section  of  the  same  act  declares,  "  that  no 
contract  shall  be  made  by  the  secretary  of  state,  or  of  the  treasury,  or  of  the 
department  of  war,  or  of  the  navy,  except  under  a  law  authorizing  the  same, 
or  under  an  appropriation  adequate  to  its  fulfillment,"  etc. 

§  3 1 9.  Power  of  the  solicitor  of  the  treasury  to  sell  lands  received  by  the 
United  States  in  payment  of  debts. 

The  first  section  of  the  "  act  for  the  appointment  of  a  solicitor  of  the  treas- 
ury," passed  May  20, 1830,  provides  "  that  the  solicitor  shall  have  charge  of  all 
lands  and  other  property  which  have  been  or  shall  be  assigned,  set  off  or  con- 
veyed to  the  United  States  in  payment  of  debts ;  and  of  all  trusts  created  for 
the  use  of  the  United  States,  in  payment  of  debts  due  them;  and. to  sell  and 
dispose  of  lands  assigned  or  set  off  to  the  United  States  in  payment  of  debts, 
or  being  vested  in  them  by  mortgage  or  other  security  for  the  payment  of 
debts;  and  in  cases  where  real  estate  hath  already  become  the  property  of  the 
United  States  by  conveyance,"  etc.,  the  solicitor  is  to  release,  etc. 

This  provision,  it  is  contended,  refers  to  lands  previously  obtained  under 
laws  of  the  United  States,  and  not  to  those  which  might  afterwards  be  ac- 
quired. That  the  act  gives  no  new  power  to  the  government,  through  the 
solicitor,  to  acquire  lands.    And  it  is  urged  that  unless  under  an  express  law  of 
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congress,  through  any  of  the  agencies  of  the  government,  lands  cannot  be 
purchased.  That  the  lands  now  referred  to  were  not  taken,  under  the  laws 
of  the  state,  in  payment  of  a  debt,  or  where  the  party  was  insolvent. 

There  can  be  no  doubt  that  the  act  regulating  the  duties  of  solicitor  had  a 
reference  to  existing  laws  in  some  of  the  states,  which  authorize  the  debtor  to 
set  off  his  real  estate  on  execution ;  and  in  other  cases  where  he  surrenders 
all  his  property  to  the  United  States,  on  which  he  is  released ;  but  all  the  pro- 
visions are  not  limited  to  these  cases.  Some  of  them  are  general,  and  apply 
to  cases  of  "trusts  created  for  the  benefit  of  the  United  States,  in  payment  of 
debts  due  them."  But,  independently  of  this  provision,  we  think  there  was 
power  in  the  government  to  receive  the  lands  in  question. 

§  320.  Powers  of  the  United  States  under  the  constitution  to  contract,  to  re- 
ceive lands  by  compromise  or  otherwise  in  payment  of  debts,  and  to  dispose  of  the 
same. 

In  the  case  of  the  United  States  v.  Tingey,  5  Pet.,  115  (Bonds,  §§  181-82), 
the  court,  in  considering  the  powers  of  the  government  to  make  contracts, 
say,  "upon  full  consideration  of  the  subject,  we  are  of  opinion  that  the  United 
States  have  such  a  capacity  to  enter  into  contracts.  It  is,  in  our  opinion,  an 
incident  to  the  general  right  of  sovereignty ;  and  the  United  States,  being  a 
body  politic,  may,  within  the  sphere  of  the  constitutional  powers  confided  to 
it,  and  through  thrf  instrumentality  of  the  proper  department  to  which  those 
powers  are  confided,  enter  into  contracts,  not  prohibited  by  law,  and  appro- 
priate to  the  just  exercise  of  those  powers." 

As  a  party  to  a  suit,  no  one  doubts  the  power  of  the  government,  through 
its  properly  authorized  agent,  to  direct  the  course  of  the  suit  as  shall  best  ad- 
vance the  public  interest.  And  if  a  compromise  be  necessary  for  that  interest, 
it  may  be  made.  And  that  is  what  was  done  in  the  present  case.  The  lands 
were  taken,  not  as  a  purchase,  but  to  secure  the  debt  of  the  late  receiver. 
And  these  lands  were  sold  on  a  credit,  in  order  that  the  sum  doe  by  the  receiver 
might  be  paid.  It  was  a  case  of  trust,  recommended  by  the  public  interest, 
and  opposed  to  no  law  or  public  policy.    The  action  is  sustained.    Judgment. 

ELLIOT  v.  VAN  VOORST. 
(Circuit  Court  for  New  Jersey:  8  Wallace,  Jr.,  299-805.    1860.) 

Statement  of  Facts. —  This  is  a  bill  to  redeem  a  lot  of  land  sold  under  a 
mortgage.  The  complainant  claims  to  hold  the  equity  of  redemption.  The 
defendants  hold  under  a  judicial  sale  made  by  order  of  the  chancery  court  of 
New  Jersey  in  a  case  in  which  the  attorney  of  the  United  States  for  New  Jer- 
sey appeared  and  answered  for  the  government,  and  submitted  its  interest  to 
the  protection  of  the  court.  In  the  proceedings  which  followed,  the  property 
was  duly  sold  and  bought  by  respondents.  The  question  is  whether  this  judi- 
cial sale  is  valid. 

§  321.  An  action  cannot  be  maintained  against  the  United  States. 

Opinion  by  Griee,  J. 

It  is  undoubtedly  true  that  no  action  can  be  sustained  against  the  govern- 
ment of  the  United  States  for  any  supposed  debt  or  claim,  unless  by  its  own  con- 
sent, or  some  special  statute  allowing  it.  11  How.,  290.  The  sovereign  himself 
being  the  source  of  justice  and  power,  exercising  the  same  through  his  courts,  is 
always  presumed  to  be  ready  to  do  justice.  It  is,  therefore,  part  of  his  preroga- 
tive that  he  cannot  be  sued  in  his  own  courts.     Nevertheless,  the  subject  is  en- 

703 


PROPERTY  RIGHTS.  §§  822-324. 

titled,  when  he  claims  anything  from  the  crown,  to  have  his  "petition  of 
right."  Upon  such  petition  the  crown  ordinarily  directs  that  right  to  be  done 
to  the  party ;  and  the  petition  is  then  referred  to  the  chancellor  to  be  executed 
according  to  law,  and  directions  are  given  that  the  attorney-general  be  made 
a  party  to  the  suit.  In  other  cases  where  the  crown  is  not  in  possession,  and 
its  rights  are  only  incidently  concerned,  it  is  generally  considered  that  the  at- 
torney-general may  be  made  a  party  in  respect  of  these  rights,  and  the  prac- 
tice has  been  accordingly.  In  the  United  States  the  proceeding  by  petitionof 
right  is  unknown.  The  government  of  the  United  States,  though  limited  in 
its  powers,  is  supreme  in  its  sphere  of  action.  But  its  rights  as  a  sovereign, 
and  its  prerogatives  as  such,  are  co-extensive  with  the  functions  of  govern- 
ment committed  to  them,  and  extend  no  farther.  Its  position  as  to  preroga- 
tive is  anomalous,  owing  to  our  peculiar  institutions. 

§  322.  Distinction  between  the  United  States  as  a  sovereign  and  as  in  certain 
respects  a  corporation. 

It  is  part  of  the  functions  committed  to  this  government  to  build  forts,  ar- 
senals, navy  yards,  etc.,  etc.  It  may  purchase  and  hold  land  for  these  pur- 
poses, yet  it  cannot  exercise  exclusive  legislation  over  such  lands,  although 
used  for  national  purposes,  without  the  consent  of  the  legislature  of  the  state 
where  the  land  lies.  A  state  has  no  power,  by  taxation  or  otherwise,  to  re- 
tard, impede,  burthen  or  control  the  operation  of  the  constitutional  laws 
passed  by  congress  to  carry  into  effect  powers  vested  in  the  national  gov- 
ernment. Hence  she  may  not  have  power  to  tax  navy  yards,  or  other  prop- 
erty of  the  United  States  held  within  its  bounds  for  public  or  national  uses. 
But  it  does  not  follow  that  when  the  government  officers  purchase  land  in  the 
name  of  the  United  States  to  secure  a  debt,  as  any  individual  or  private 
corporation  might  do,  that  it  thus  ousts  the  jurisdiction  of  the  state  to  tax  it, 
or  in  any  manner  affects  the  liens  or  rights  of  mortgagees  in  such  lands.  In 
the  mere  exercise  of  a  corporate  right,  the  government  of  the  United  States 
cannot  claim  the  prerogatives  or  immunities  of  a  sovereign.  She  cannot  com- 
pel a  mortgagee  to  the  hopeless  remedy  of  a  petition  to  congress  to  redeem. 
The  courts  of  New  Jersey  cannot  thus  be  ousted  of  their  jurisdiction  and  duty 
to  assist  the  mortgagee  to  have  his  mortgage  satisfied,  and  the  mortgaged 
premises  sold  for  that  purpose. 

§  323.  The  rights,  duties  and  liabilities  of  the  government  as  a  proprietor  of 
lands,  etc. 

When  the  government,  in  the  exercise  of  the  rights  and  functions  of  a  civil 
corporation,  purchases  lands  to  secure  a  debt,  the  accident  of  its  sovereignty  in 
other  functions  cannot  be  set  up  to  destroy  or  affect  the  rights  of  persona 
claiming  a  title  or  lien  on  th*e  same  lands.  Thus,  when  the  government  of  the 
United  States  became  a  partner  in  a  trading  corporation,  such  as  the  United 
States  Bank,  it  divested  itself,  so  far  as  concerned  the  transactions  of  that 
company,  of  its  sovereign  character,  and  took  that  of  a  citizen;  consequently, 
its  property  and  interests  were  subject  to  the  decrees  and  judgments  of  courts, 
equally  with  that  of  its  copartners. 

§  324.  A  mortgagor  may  have  his  remedy  in  a  case  where  the  United  States 
holds  the  equity  of  redemption,  upon  giving  such  notice  as  the  court  may  prescribe. 

When  Van  Voorst  came  into  the  court  of  chancery,  he  had  a  clear  right  to 
have  the  mortgaged  land  sold  to  satisfy  his  mortgage.  The  court  was  bound 
to  furnish  him  a  remedy.  The  land  mortgaged  was  within  the  jurisdiction  of 
the  court.     The  only  difficulty  in  the  case  was,  that  the  title  of  the  mortgagor, 
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who  should  be  made  a  party  to  the  proceeding  and  have  an  opportunity  to 
show  that  lien  was  paid  or  discharged,  was  vested  in  the  United  States,  quoad 
hoc,  a  foreign  corporation,  and  not  within  the  jurisdiction  of  the  court.  It 
could  not  be  compelled  to  appear  or  submit  itself  to  such  jurisdiction,  so  neither 
could  any  non-resident  individual  or  corporation.  The  usual  way  to  warn 
such  absent  parties  is  by  advertisement.  When  such  absentee  d^esnot  choose 
to  come  in  voluntarily  and  appear  and  make  defense,  he  is  made  a  party  with- 
out his  knowledge  or  consent.  The  jurisdiction  of  the  court  over  the  land 
decreed  to  be  sold  is  sufficient  to  justify  the  decree  and  validate  the  sale,  as  re- 
gards the  property  sold,  but  no  decree  could  be  made  against  the  person  not 
within  the  jurisdiction,  that  could  bind  him  or  be  regarded  as  valid  in  another 
tribunal.  In  this  case  the  court  of  chancery  of  New  Jersey  had  jurisdiction 
over  the  thing  or  land  mortgaged ;  it  could  not  compel  the  United  States 
government  to  appear  and  submit  itself  to  the  judgment,  or  render  any  judg- 
ment that  it  should  pay  money ;  but  it  can  prescribe  what  notice  should*  be 
given  to  the  mortgagor  or  owner  of  the  equity  of  redemption,  and  how  it 
should  be  given.  In  analogy  to  the  proceedings  in  the  court  of  chancery  in 
England,  it  was  ordered  that  the  subpoena  be  served  on  the  representative  of 
the  government,  who,  quoad  hoc,  might  be  treated  as  the  attorney-generaL 
The  attorney  appeared  and  answered  on  behalf  of  the  government.  The 
presumption  is  that  he  was  duly  authorized  so  to  do.  Through  him  the  gov- 
ernment had  notice,  and  might  redeem  if  it  saw  fit.  The  decree  demanded 
nothing  of  the  United  States.  It  is  only  for  a  sale  of  the  mortgaged  premi- 
ses, to  satisfy  a  legal  lien.  After  thus  refusing  to  redeem,  after  full  notice, 
the  government  ought  to  be  estopped.  Its  vendee,  with  full  notice  of  this 
judicial  sale,  has  no  equity  —  nor  should  he  now  be  allowed  to  wrong  bona 
fide  purchasers  under  the  cover  of  the  sovereign  prerogatives  of  the  United 
States. 

I  am  of  opinion,  therefore,  that  the  c6urt  of  chancery  of  New  Jersey  had 
jurisdiction  to  effect  a  sale  of  these  mortgaged  premises,  in  satisfaction  of  the 
lien ;  that  its  decree  and  the  sale  under  it,  are  not  void  for  want  of  jurisdic- 
tion —  and  that  their  regularity  cannot  be  called  in  question  in  a  collateral 
suit.  If  irregular  and  erroneous,  the  decree  might  have  been  set  aside  on  writ 
of  error.  Grignonv.  Astor,  2How.,  319(Coubts,  §§496-500);  Griffith*?.  Bogart, 
18  How.,  164. 

It  may  be  said  there  is  no  precedent  in  this  country  for  precisely  such  a 
case  as  that  before  the  chancellor.  The  answer  to  this  may  properly  be,  "  It 
is  time  there  was  one."  Bill  dismissed,  with  costs. 

UNITED  STATES  v.  AMES. 
(Circuit  Court  for  Massachusetts:  1  Woodbury  &  Minot,  76-90.    1845.) 

Statement  of  Facts. —  Trespass  for  overflowing  lands  belonging  to  the 
United  States,  of  which  jurisdiction  had  been  ceded  by  the  state  of  Massachu- 
setts. There  had  been  a  reference  to  arbitrators  and  an  award.  The  validity 
of  the  reference  was  one  of  the  questions  in  the  case. 

§  325.  An  award  'pleaded  in  bar  may  be  exa?nined  by  tlie  court,  if  it  was 
intended  by  the  referees  to  conform  to  the  law. 

Opinion  by  Woodbury,  J. 

It  was  admitted  in  the  argument  of  this  case  that  the  referees  intended  to 
decide  the  claims  of  the  parties  according  to  law.    In  that  event,  the  award 
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can  probably  be  examined  and  its  legality  be  considered  by  courts  of  law, 
when  it  is  pleaded  in  bar  to  an  action,  as  is  done  in  the  present  instance.  Bos- 
ton Water  Power  Co.  v.  Gray,  6  Met.,  131;  Kyd  on  Awards,  351;  Jones  v. 
Frazier,  1  Hawks,  379;  Greenough  v.  Kolfe,  4  K  H.?  357. 

The  objections,  relied  on  chiefly  against  the  validity  of  the  award,  are : 
First,  that  the  referees  conform  their  decisions  to  the  special  laws  of  Massa- 
chusetts, rather  than  those  of  a  general  character,  or  those  of  the  United 
States,  applicable  to  their  public  domain,  or  to  property  they  own  for  public 
purposes,  such  as  arsenals  or  armories,  and  over  which  jurisdiction  has  been 
ceded  to  them.  Secondly,  that  if  their  rights  and  remedies  as  to  such  prop- 
erty as  this  are  to  be  regulated  by  the  laws  of  Massachusetts,  the  special  stat- 
utes as  to  damages  for  flowing  by  mill-owners  are  not  designed  for  machinery 
or  property  used  for  such  purposes  as  that  at  the  Springfield  armory.  And 
lastly,  that  no  authority  exists  by  the  laws  of  the  United  States  for  any  officer 
to  enter  into  a  submission,  so  as  to  bind  the  government  to  fulfill  any  award 
made  thereon. 

In  relation  to  the  first  objection,  it  is  material  to  notice  that  not  only  the 
title  to  the  soil  where  the  injury  has  been  done  by  the  defendant,  of  which 
the  United  States  complain,  is  in  the  latter,  but  the  jurisdiction  over  it.  Some 
of  the  deeds  of  the  land  were  executed  as  early  as  September  19, 1798 ;  and 
the  cession  of  jurisdiction  of  a  mile  square,  including  the  premises,  was  made 
by  the  State  of  Massachusetts  in  the  same  year.  See  Stat,  of  Mass.,  1798, 
ch.  13,  §  2.  It  is  to  be  observed  further,  that  the  purchase,  cession  and  use  of 
this  land  have  been  for  a  peculiar  and  exclusive  public  object,  namely,  the 
manufacture  of  arms.  The  acts  of  congress  have  authorized  such  establish- 
ments to  make  fire-arms;  and  the  use  of  the  latter  for  the  public  troops  as  well 
as  for  "  arming  "  the  militia  of  the  states,  is  an  important  and  constitutional 
object,  and  one  that  should  be  under  the  control  of  the  United  States.  See 
Constitution,  art.  1,  §  8.  Congress,  as  early  as  April  20,  1794,  authorized  the 
erection  of  arsenals  and  magazines  connected  with  this  object.  In  1796  the 
president  was  expressly  empowered  to  purchase  lands  for  armories;  and  all 
the  purchases  at  Springfield,  and  the  deeds  of  cession,  with  their  dates,  will 
be  found  enumerated  in  the  Commonwealth  v.  Clary,  8  Mass.,  72. 

§  326.  The  United  States,  as  mere  proprietors  of  lands  within  a  state,  are 
subject  to  the  laws  of  property  of  that  state.     Exception  to  this  ride. 

Where  the  United  States  own  land  situated  within  the  limits  of  particular 
states,  and  over  which  they  have  no  cession  of  jurisdiction,  for  objects  either 
special  or  general,  little  doubt  exists  that  the  rights  and  remedies  in  relation 
to  it  are  usually  such  as  apply  to  other  land-owners  within  the  state.  It  may 
be  considered  a  general  axiom  in  the  title  and  transfers  of  real  estates  that 
the  lex  rei  sitce  governs  as  to  non-residents,  no  less  than  residents  and  citizens. 
United  States  v.  Crosby,  7  Cranch,  115;  Kerr  v.  Moon,  9  Wheat.,  565;  10 
Wheat.,  192.  It  governs,  also,  as  to  remedies.  Eobinson  v.  Campbell,  3 
Wheat.,  212,  219.  So  the  government,  as  a  mere  proprietor,  must  in  most  re- 
spects be  treated  like  other  proprietors,  as  to  all  servitudes,  easements  and 
other  charges.  Story's  Confl.  of  Laws,  §  447.  The  laws  of  each  state,  too,  so 
far  as  applicable,  govern  the  decision,  whoever  may  be  the  parties,  in  trials  at 
common  law,  of  questions  in  this  court  as  well  as  in  the  several  state  courts, 
with  a*n  exception,  which  is  pointed  out  in  the  judiciary  act  of  1789.  See 
#4th  section,  2<>tli  chapter.  The  exception  is  ki  where  the  constitution,  treaties 
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or  statutes  of  the  United  States  shall  otherwise  require  or  provide."  And  it 
is  by  force  of  these  principles  and  analogies  that  the  United  States,  if  holder 
of  a  bill  of  exchange,  must,  in  the  absence  of  any  law  of  congress  on  the  sub- 
ject, use  the  diligence  and  comply  with  the  forms  that  are  required  of  other 
parties.  United  States  v.  Barker,  4  Wash.,  464;  S.  C,  12  Wheat.,  561.  So  in 
its  liability  to  damages  on  foreign  bills  of  exchange.  Bank  of  the  United  States 
v.  United  States,  2  How.,  711  (Bills  and  Notes,  §§  1624^-29).  So  in  respect  to  its 
bonds  (3  Story  on  Const,,  200),  and  suits  on  the  same.  Dixon  v.  United  States, 
1  Brock.,  177.  And  also  its  liability  to  a  general  average,  when  having  property 
on  board  a  vessel  where  a  loss  occurs,  to  save  the>cargo.  United  States  v.  Wilder, 
3  Sumn.,  308.  So  in  respect  to  alluvion  or  land  deposits.  New  Orleans  v. 
United  States,  10  Pet.  662,  717-719  (Dedication,  §§  32-51).  So  as  to  a  set-off 
against  and  suit  by  the  United  States.  United  States  v.  Bank  of  the  Metrop- 
olis, 15  Pet.,  377  (Bills  and  Notes,  §§  127-^34).  So  in  suing  on  bills  of  ex- 
change, without  any  special  act  of  congress  regulating  the  subject.  Dugan  v. 
United  States,  3  Wheat.,  172. 

§  327.  Lands  within  a  state,  to  which  the  United  States  have  both  title  and 
jurisdiction,  are  controlled  by  acts  of  congress  tohen  they  conflict  with  state  laws. 

By  a  careful  discrimination  it  will  be  seen  that  all  these  rest  on  a  principle 
not  inconsistent  with  the  idea  that  the  territory  belonging  to  the  United 
States,  not  situated  within  the  limits  of  a  state,  and  that  which  is  within  those 
limits,  but  over  which  jurisdiction  has  been  ceded  to  the  United  States,  and 
which  is  used  for  exclusive  and  constitutional  objects,  are  subject  to  the  laws 
of  congress,  ancj  not  to  those  of  the  state,  when  conflicting  in  any  degree 
with  what  has  been  required  or  provided  by  the  general  government.  The 
exception  in  the  judiciary  act  seems  introduced  to  meet  such  changes  as  con- 
gress might  from  time  to  time  prescribe,  either  for  others  or  the  United  States. 
It  was  a  knowledge  that  new  laws  by  congress,  and  that  general  rather  than 
local  principles  must  be  made  applicable  to  protect  and  govern  such  public 
property,  in  many  cases,  that  probably  led  to  the  express  provision  in  the  con- 
stitution, that  u  the  congress  shall  have  power  to  dispose  of,  and  make  all 
needful  rules  and.  regulations  respecting  the  territory  or  other  property  belong- 
ing to  the  United  States."  Constitution,  art.  4,  §  3,  ch.  2.  This,  of  course, 
means  rules  or  regulations  by  legislation.  Baldwin's  Views,  85,  86.  The  laws 
of  the  general  government,  therefore,  punish  offenses  committed  within  such 
a  jurisdiction,  ceded  to  the  United  States,  and  not  the  state  laws;  and  state 
process  cannot  run  there  at  all,  in  civil  or  other  cases,  but  by  a  special  excep- 
tion or  reservation  in  the  cession.  The  acts  of  congress  also  authorize,  in 
certain  cases,  the  removal  of  intruders  on  their  lands  by  the  marshal  of  the 
United  States ;  and  these  acts  have  often  been  sanctioned  by  high  law  officers, 
as  lawful  on  the  part  of  congress.  Opinions  of  Attorneys-General,  p.  107,  by 
Rodney;  p.  123,  by  Rush;  and  p.  1344,  by  Gilpin.  Many  will  recollect  the 
celebrated  exercise  of  this  power  by  Mr.  Jefferson  against  Mr.  Livingston,  as 
to  the  batture  in  New  Orleans.  It  is  reported  in  Hall's  Law  Journal,  and  an 
action  of  trespass  for  it  against  Mr.  Jefferson  may  be  seen  in  1  Brock.  C.  C, 
211.  The  conveyance  of  lands  by  Indians,  when  under  the  jurisdiction  of  the 
United  States,  if  made  without  their  consent,  is  rendered  void  by  the  United 
States  laws.  See  Intercourse  Law  of  1802,  March  30;  2  Stat,  at  Large,  139. 
The  removal  of  live-oak  and  cedar  from  lands  reserved  for  public  use  for 
the  navy,  is  likewise  prohibited  and  punished  by  extraordinary  provisions  in 
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acts  of  congress  that  have  been  long  approved,  and  their  extension  to  other 
subjects  is  recommended  by  One  of  the  ablest  of  our  attorneys-general. 
Opinions,  367,  by  Mr.  Wirt. 

All  these  law9  are  to  be  vindicated,  and  are  to  control  an\T  state  laws  over 
the  territory,  though  jurisdiction  of  the  particular  lands  in  question  has  not 
alwaj's  been  ceded  to  the  United  States  by  the  states  in  which  they  lie. 
Opinions  of  Attorneys-General,  1397-1399.  Because  the  public  lands,  held  for 
sale,  are  held  for  that  special  purpose,  and  can  be  protected  and  regulated  by 
congress  by  removing  intruders,  so  as  to  secure  that  purpose  as  a  public  and 
general  one.  It  is  the  same  in  respect  to  those  held  for  live-oak,  etc.  They 
are  held  or  are  reserved  for  another  specific  public  object,  which  might  be 
defeated  without  particular  and  controlling  legislation  by  the  general  govern- 
ment* And  as  to  the  Indians  within  particular  states,  and  on  lands  the  fee  of 
which  belongs  to  the  general  government,  they  and  their  title  are  under  our 
protection  rather  than  that  of  the  states.  All  these  rights  exist  in  the  United 
States  for  constitutional  purposes,  and  without  a  special  cession  of  jurisdiction; 
though  it  is  admitted  that  other  powers  over  the  property  and  persons  on 
such  lands  will,  of  course,  remain  in  the  states  till  such  a  cession  is  made. 
Nothing  passes  without  such  a  cession,  except  what  is  an  incident  to  the  title 
and  purpose  of  the  general  government;  but  that  passes  whidh  is  an  incident, 
though  a  special  jurisdiction  may  not  have  been  transferred  in  so  many  words. 
Again,  pre-emption  rights  are  not  allowed  on  lands  reserved  for  forts  or  as 
lead  mines,  or  for  cultivating  the  vine  and  olive,  because  they  have  been 
appropriated  to  specific  public  objects,  and  are  thus  taken  out  of  the  operation 
of  other  laws  than  those  of  congress  as  to  such  objects.  The  case  of  the 
Baubine  claim  at  Chicago,  recently,  is  well  known  over  the  country.  See 
Wilcox  v.  Jackson,  13  Pet.,  498;  and  United  States  v.  Gear,  3  How.,  120,  132. 

§  328.  The  United  States  as  landed  proprietors  are  entitled  to  all  the  rem- 
edies, by  common  law  or  statute,  which  othei*  holders  of  property  possess. 

Next,  as  to  the  general  remedies  for  injuries  to  such  property.  Besides  the 
statutory  remedies  given  for  injuries  committed  on  some  public  property,  the 
United  States  possess  those  common  to  other  holders  of  property  in  the  courts 
of  the  Union,  whether  of  common  law  origin  or  otherwise.  Opinion  of  Mr. 
Wirt,  366,  367.  Their  remedies  in  all  these  cases  may  be  those  specially  pro- 
vided by  congress,  or  any  others  suitable  to  the  case  itself,  and  not  conflicting 
with  "  the  constitution,  treaties,  or  statutes  of  the  United  States."  And  when 
these  last  are  not  full  or  exclusive  in  their  design,  as  well  as  when  their  ab- 
sence or  inapplicability  to  the  subject  render  a  resort  to  others  expedient, 
the  remedies  to  be  pursued  are  those  given  by  the  laws  of  the  several  states. 
See  the  act  before  cited,  and  opinion  of  Wirt,  1388,  1150.  Hence  trespass, 
waste  and  injunction,  as  well  as  the  power  to  remove  intruders,  given  by 
special  acts  of  congress,  exist  for  remedies. 

In  the  case  now  under  consideration  a  cession  of  jurisdiction  is  superadded ; 
and  the  state  laws  are  to  aid  and  not  defeat  the  protection  of  the  title  of  the 
United  States,  and  to  secure  the  object  of  the  cession,  rather  than  thwart  or 
embarrass  it;  and  whenever  they  do  the  latter,  they  are  controlled  by  the 
acts  of  congress  and  the  constitution,  obtaining  and  setting  apart  this  prop- 
erty for  special  public  purposes,  which  the  laws  of  the  state,  whether  as  to 
remedies  or  rights,  must  not  be  permitted  to  apply  to,  so  as  to  destroy  or  in- 
jure. See  the  opinion  of  Mr.  Butler,  1150,  as  to  West  Point.  Such  places 
are  under  the  exclusive  legislation  of  congress,  and  that  legislation  controls 
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so  far  as  it  goes.  But  remedies  can  be  sustained  under  state  laws  where  con- 
gress has  not  acted  so  as  to  take  them  away,  though  state  laws  cannot  be 
interposed  to  defeat  the  objects  of  the  reservation.     Id.,  1151,  1152. 

If  the  United  States  could  not  enforce  these  objects  in  their  own  courts,  and 
without  being  subject  to  defeat  or  restriction  by  provisions  made  in  particular 
states,  either  as  to  the  damages  or  use,  the  whole  object%in  the  reservation,  or 
the  special  use  of  such  property,  might  be  nullified.  Thus,  in  this  cas£,  if  the 
defendant  can  be  protected  under  the  laws  of  Massachusetts,  in  overflowing 
the  lands  or  machinery  of  the  United  States,  and  in  paying  damages  therefor 
only  as  those  laws  require,  the  design  in  the  purchase  and  cession  of  jurisdic- 
tion for  an  armory  is  exposed  to  be  entirely  frustrated,  and  the  whole  estab- 
lishment destroyed. 

But,  it  has  been  held,  even  in  the  courts  of  Massachusetts,  that  the  ordinary 
laws  of  the  state  do  not  prevail  within  the  territory  ceded  to  the  general 
government.  Commonwealth  v.  Clary,  8  Mass.,  72.  And  see  The  People 
v.  Godfrey,  17  John.,  225;  United  States  v.  Bevans,  3  Wheat.,  336,  388; 
(Cbimes,  §§  1616-19) ;  Cohens  v.  Virginia,  6  Wheat.,  264,  364  (Courts,  §§  734-55). 
The  states  wherein  such  establishments  exist,  if  jurisdiction  over  them  has 
been  ceded  away,  do  not  regard  them  or  their  occupants  as  subject  to  state 
control.  They  cannot  vote  or  be  taxed ;  nor  are  they  "  bound  by  any  of  its 
laws."  8  Mass.,  77.  It  is,  in  most  respects,  left  to  congress,  and  congress 
alone,  to  legislate  for  those  territories  and  districts,  and  places  within  its  ex- 
clusive jurisdiction,  and  provide  for  its  own  rights,  as  well  as  the  rights  and 
duties  of  others  within  that  jurisdiction,  whether  in  territories  or  forts,  or 
public  vessels,  or  any  other  public  establishment.  United  States  v.  Cornell, 
2  Mason,  60. 

So  congress,  being  general  in  its  powers  over  certain  specified  objects,  can, 
through  the  courts  of  the  United  States,  enforce  all  rights  acquired  for  those 
objects,  and  can  redress  wrongs  inflicted  within  its  exclusive  jurisdiction.  Ch. 
J.  Marshall,  in  Cohens  v.  Virginia,  6  Wheat.,  264,  428.  Indeed,  it  has  been 
adjudged,  that  congress  alone  can  punish  crimes  committed  in  such  places. 
United  States  v.  Cornell,  2  Mason,  60,  66;  8  Mass.,  72.  So  it  has  been  con- 
sidered, that  states  cannot  assess  and  collect  taxes  within  the  jurisdiction,  or 
on  property  ceded  to  the  United  States.  Wirt's  Opinion,  September  8,  1823; 
Attorney-General's  Opinion,  p.  469.  Nor  can  they  tax  the  property  (id.,  p. 
101)  of  the  United  States  situated  within  their  territory,  according  to  another 
opinion.  Id.,  p.  101,  and  semb. ;  Dobbins  v.  Commissioners  of  Erie  County, 
16  Pet.,  435,  though  that  question  is  now  before  the  supreme  court  of  the 
United  States,  to  be  settled  judicially,  in  a  case  from  the  state  of  Maine.  Nor 
can  the  states  pass  statutes  of  limitation  affecting  the  property  of  the  United 
States  held  for  special  purposes.     Jourdan  v.  Barrett,  4  How.,  169. 

In  one  class  of  cases,  as  to  forms  of  process,  writs,  executions,  etc.,  at  com- 
mon law,  in  the  United  States  courts,  it  is  true  that  the  laws  and  forms  of  the 
states  were  expressly  adopted  in  most  respects,  at  first,  in  1789,  by  the  act  to 
regulate  processes.  But  they  were  left  subject  to  change  by  congress  after- 
wards, and  when,  in  1792  (1  Stat,  at  Large,  226,  1792,  ch.  36),  they  were  made 
perpetual  as  then  existing,  it  was  with  an  exception  of  changes  that  might 
afterwards  be  made,  from  time  to  time,  by  said  courts,  or  by  the  supreme 
court  of  the  United  States.  Wayman  v.  Southard,  10  Wheat.,  1,  31.  And 
several  changes  have  since  been  made  by  congress  as  to  some  writs  and  im- 
prisonment for  debt,  appraisers  of  property,  etc.    In  all  these  cases,  the  state 
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laws  must  yield  to  those  made  by  congress,  if  any  are  so  made,  whether  as  to 
forms  or  remedies,  when  actions  are  brought  in  the  courts  of  the  United  States. 
1  Brock.  C.  C,  211.  Nor  is  this  conclusion  at  all  inconsistent  with  the  general 
axiom,  that  the  lex  ret  sitce,  whether  as  to  rights  or  remedies,  governs  as  to  real 
estate;  for  here  the  land  is  situated  not  within  the  jurisdiction  and  control  or 
government  of  Massachusetts,  but  within  that  of  the  United  States.  In  another 
view,  as  an  exception  to  the  general  principle,  if  necessary  to  establish  an 
exception,  it  seems  highly  reasonable,  and  is  sustained  l>y  various  analogies, 
that  no  special  law  of  a  state  shall  be  applied  to  property  so  situated,  if  at  all 
endangering  the  use  or  object  for  which  it  is  held  by  the  United  States. 

§329.  Lands  belonging  to  the  United  States  of  which  they  have  jurisdiction 
are  not  affected  by  local  laws  of  the  state  in  ichich  they  are  situated^  so  as  to  inter- 
fere with  the  uses  for  which  such  lands  are  designed  by  the  government. 

TJjp  inclination  of  my  mind  would,  therefore,  be  strong  against  the  legality 
of  applying  the  special  act  of  Massachusetts,  for  flowing  land,  to  this  case,  if 
it  had  been  allowed  by  the  arbitrators  to  remain  flowed,  so  as  to  impair  at 
once  and  in  any  degree  the  use  of  the  machinery  on  these  premises  for  an 
armory.  But  as  it  does  not  remain  so  under  the  award,  I  do  not  feel  justified 
in  holding  the  award  void  on  account  of  this  reason ;  yet  as  it  is  supported 
under  the  next  head  by  other  reasons,  which  seem  to  exempt  the  whole  ces- 
sion from  the  operation  of  any  peculiar  local  laws,  and  to  protect  any  public 
privilege  or  right  from  the  flowing  acts,  it  is  very  questionable  whether  the 
arbitrators  should  have  allowed  any  encroachment  whatever  in  this  case,  even 
on  the  land,  to  have  Ijeen  continued  by  virtue  of  those  acts.  My  impression 
is,  they  should  not,  and  I  have  examined  this  point  at  more  length  than  would 
otherwise  have  been  done,  as  the  case  can  be  disposed  of  on  the  last  point 
alone,  because,  if  not  settled  now,  it  must  be  at  the  trial  of  this  very  cause  on 
the  general  issue,  where  the  flowing  acts  would  be  probably  urged  as  furnish- 
ing the  guide  and  rule  in  respect  to  damages. 

Let  us  then  proceed  to  the  second  objection,  and  in  the  course  of  it,  see 
more  as  to  the  force  of  the  other  considerations  in  favor  of  the  first  objection. 
The  second  is  that  the  laws  of  Massachusetts,  as  to  flowing,  do  not  in  their 
spirit  apply  to  cases  like  this.  The  origin  of  those  laws  was,  doubtless,  to  en- 
courage and  sustain  grist  and  saw  mills  and*not  other  machinery,  moved  by 
water,  for  other  purposes.  But  by  chapter  116,  section  1,  of  the  Eevised  Stat- 
utes, the  owner  of  any  "water  mill"  is  invested  with  those  rights,  and  it  may 
not  be  certain  that,  with  the  greater  demand  and  increase  of  machinery  of  all 
kinds,  the  words  should  not  have  a  broader  construction  than  the  original  sub- 
ject-matter. I  have  been  referred  to  no  adjudged  case  other  than  grist  or  saw 
mills,  except  under  a  special  law  as  to  the  Roxbury  Mill-dam,  in  12  Pick.,  467. 
There  can  be  little  doubt,  however,  that  if  the  act  extended  to  all  flowing,  and 
allowed  it  for  the  use  of  any  machinery  whatever,  persons  ought  to  be  limited 
to  flowing  land  alone,  and  not  be  permitted  to  flow  so  as  to  obstruct  other 
machinery  higher  up.  Hence  the  second  section  prohibits  flowing  on  other 
machinery.  And  such  would  be  the  construction  without  that  prohibition,  or 
the  law  would  prove  suicidal.  It  would  encourage  and  sustain  one  set  of  ma- 
chinery, not  so  as  to  add  more  to  the  whole  already  in  existence,  but  to  over- 
flow and  drown  out  another  set. 

The  award  in  this  case,  therefore,  avoids  that  consequence  and  absurdity, 
by  requiring  the  dam  to  be  lowered,  so  far  as  it  floods  the  machinery  of  the 
United  States.    But  it  still  allows  it  to  flow  back  the  water  on  the  land  of  the 
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§  300.  Costs.—  The  United  States  are  not  liable  for  costs,  and  a  judgment  against  them  for 
costs  must  be  reversed.  United  States  v.  Boyd,  5  How.,  29;  United  States  v.  McLemore,  4 
How.,  286. 

§  301.  Suits  on  bills  indorsed  to  officers.— Under  the  rule  that  the  principal  may  sue  on  a 
bill  of  exchange  indorsed  to  his  known  agent,  the  United  States  may  6ue  in  their  own  name  on 
a  bill  indorsed  to  the  treasurer.  It  is  particularly  proper  for  a  government  to  exercise  this 
power  so  as  to  obviate  the  danger  of  a  set-off  being  pleaded  against  the  agent.  An  act  of  con- 
gress is  not  necessary  to  enable  the  United  States  to  maintain  a  suit.    United  States  v.  Barker, 

I  Paine,  156. 

§  802.  The  United  States  may  sue  in  their  own  name  upon  a  note  given  to  an  agent  for  their 
benefit.    United  States  v.  Boice,  2  McL.,  352. 

§  30!).  Practice. —  It  is  the  rule  that  all  actions  instituted  on  behalf  of  the  federal  govern- 
ment must  be  brought  in  the  name  of  the  United  States,  subject  to  such  exceptions  as  con- 
gress may  create.  And  by  the  act  of  1828,  the  form  of  and  proceedure  in  such  actions  shall 
be  adapted  to  the  practice  of  the  state  in  which  such  action  may  be  brought.  Actions  by  the 
United  States,*  7  Op.  ktt'y  Gen'l,  50. 

§  804.  When  the  United  States  enters  a  court  of  chancery  as  a  litigant,  it  waives  its  exemp- 
tion from  legal  proceedings,  and,  with  reference  to  rules  of  procedure,  stands  upon  the  same 
footing  as  an  individual.     United  States  v.  Flint,  4  Saw.,  42. 

§305.  Instructions  of  attorney-general. —  A  motion  of  defendant  to  dismiss  in  a  confis- 
cation case,  pending  on  writ  of  error,  cannot  be  sustained  on  the  ground  that  the  district  attor- 
ney representing  the  United  States  has  been  instructed  to  dismiss  by  the  attorney-general.  The 
correspondence  between  these  officers  is  confidential  in  its  nature,  and  cannot  be  cited  by  third 
persons.    United  States  v.  Six  Lots  of  Ground,  1  Woods,  284. 

3  306.  Setting  aside  patents. —  Where  the  agents  of  the  government  have  been  imposed 
upon  and  fraudulently  induced  to  grant  a  patent  to  public  lands  to  a  party  not  entitled  to  re- 
ceive it,  it  can  maintain  a  bill  to  set  it  aside  as  an  individual  might.    United  States  v.  Hughes, 

II  How.,  552. 

§  307.  Suits  in  state  courts.— The  United  States  are  a  body  corporate,  having  a  capacity  to 
contract,  to  take  and  hold  property  as  other  corporate  bodies.  If  they  prosecute  their  suits  in 
the  state  courts,  availing  themselves  of  the  state  law  for  this  purpose,  there  is  no  reason  why 
such  state  process  as  they  use  for  the  purpose  of  enforcing  their  right  is  not  subject  to  state 
law.  Therefore,  where  one  committed  to  jail  under  a  judgment  at  the  suit  of  the  United 
States  is  discharged  under  the  state  law,  such  discharge  is  a  bar  to  an  action  by  the  United 
States  on  a  bond  for  jail  liberties.    Stearns  v.  United  States,  2  Paine,  300. 

§  308.  The  practice  of  entering  judgment  at  the  return  term  against  debtors  of  the  United 
States,  under  the  act  of  March  3,  1707,  must  be  confined  to  cases  where  the  principal  debtor 
is  party  to  the  action.    United  States  v.  Lyon,  2  McL.,  249. 

§  309.  Appearance. —  The  district  attorney  is  not  so  far  an  officer  of  the  court  that  it  can 
compel  him  to  enter  the  appearance  of  the  United  States;  but  the  court  may  order  that  the 
United  States  shall  enter  its  appearance  in  the  case  and  direct  that  a  copy  of  the  order  shall  be 
served  upon  the  district  attorney,  and  also  upon  the  attorney-general  or  some  other  govern- 
ment ofiicer.    Fifth  National  Bank  v.  Long,  7  Biss.,  502. 

§  310.  Cases  given  precedence.—  Held,  to  be  reasonable  and  proper  in  practice,  that  cases  in 
which  the  United  States  are  concerned  should  take  precedence  of  all  others  upon  the  docket. 
Penn  v.  Butler,  Wall.  C.  C,  4,  note. 

§  311.  Lapse  of  time. —  No  presumption  of  payment  from  lapse  of  time  can  be  indulged  in 
as  against  the  government.  Laches  cannot  be  charged  to  it  under  the  statute  or  in  any  other 
form.    United  States  v.  Williams,*  4  McL.,  567. 

§  812.  The  statute  of  limitations  is  no  defense  to  an  action  by  the  United  States  upon  a  con- 
tract.   Ibid.;  S.  C,  5  McL.,  138. 

§  318.  Whether,  in  foreclosure,  a  federal  court  could,  on  final  hearing,  pronounce  a  decree 
against  the  United  States  without  an  authorized  appearance  by  the  attorney-general,  queers* 
Meier  v.  Kansas  Pacific  R'y,*  4  Dill.,  878. 

VII.  PROPERTY  Rights. 

Summary— Jtfap  accept  conveyance  of  land  in  discharge  of  a  debt,  §  814;  rights  of  persons 
claiming  liens  on  such  lands,  §  315.—  Lands  ceded  by  state;  jurisdiction,  §  816.—  Remedies 
for  injuries  to  property,  %  317. —  Submission  to  arbitration,  §  818. 

§  814.  The  United  States  as  an  incident  to  its  sovereignty  may  accept  a  conveyance  of  lands 
in  discharge  of  an  indebtedness  to  it,  and  may  sell  such  lands  upon  credit,  and  maintain  an 
action  for  the  purchase  money.     United  States  r.  Lane,  §§  319-20. 
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§  815.  When  the  government,  in  the  exercise  of  the  rights  and  functions  of  a  civil  corpora- 
tion, purchases  land  to  secure  a  debt,  the  accident  of  its  sovereignty  in  other  functions  cannot 
be  set  up  to  destroy  or  affect  the  rights  of  persons  claiming  a  title  or  lien  on  the  same  lands. 
Elliot  v.  Van  Voorst,  §§  821-24. 

§  816.  Where  jurisdiction  over  land  belonging  to  the  United  States  nas  been  ceded  to  the 
United  States  by  the  state  in  which  it  is  situated,  such  lands  are  subject  to  the  laws  of  congress 
in  every  case  in  which  they  in  any  way  conflict  with  the  laws  of  the  state.  United  States  v. 
Ames,  §§  325-31. 

§  817.  Besides  the  statutory  remedies  given  for  injuries  committed  on  some  public  property 
the  United  States  possesses  those  common  to  other  holders  of  property  in  the  courts  of  the 
Union,  whether  of  common  law  origin  or  otherwise.    Ibid. 

§318.  No  officer  of  the  United  States  has  authority,  without  a  statute  authorizing  it,  to  sub- 
mit any  controversy,  to  which  the  United  States  is  a  party,  to  arbitration.    Ibid, 

[Notes.—  See  §§  832-347.] 

UNITED  STATES  v.  LANE. 
(Circuit  Court  for  Indiana:  8  McLean,  365-367.    1844.) 

Opinion  of  the  Coubt. 

Statement  of  Facts. —  Several  years  ago  I.  T.  Canby,  being  indebted  to  the 
government  in  a  large  amount  of  money  as  receiver  of  public  moneys,  agreed, 
in  discharge  of  his  indebtedness,  to  convey  to  the  United  States  certain  lands. 
The  district  attorney,  T.  A.  Howard,  for  Indiana,  was  directed  to  sell  those 
lands  by  the  solicitor  of  the  treasury ;  they  were  accordingly  sold  for  cash, 
payable  in  instalments.  The  obligation  for  $998,  on  which  the  present  action 
is  brought,  was  given  on  the  purchase  of  a  part  of  these  lands.  And  the  de- 
fendants set  up  in  defense  that  the  obligation  is  without  consideration,  and 
void  in  law.  That  the  United  States  ha$  no  power  to  purchase  lands  except 
under  an  act  of  congress,  and  that  they  cannot  sell  without  the  authority  of 
law. 

The  third  section  of  the  fourth  article  of  the  constitution  declares,  "the  con- 
gress shall  have  power  to  dispose  of  and  make  ail  needful  rules  and  regulations 
respecting  the  territory,  or  other  property  belonging  to  the  United  States." 
By  the  seventh  section  of  the  act  of  May  1, 1820,  it  is  provided,  "that  no  land 
shall  be  purchased  on  account  of  the  United  States,  except  under  a  law  author- 
izing such  purchase."  The  sixth  section  of  the  same  act  declares,  "  that  no 
contract  shall  be  made  by  the  secretary  of  state,  or  of  the  treasury,  or  of  the 
department  of  war,  or  of  the  navy,  except  under  a  law  authorizing  the  same, 
or  under  an  appropriation  adequate  to  its  fulfillment,"  etc. 

§  3 1 9.  Power  of  t/ie  solicitor  of  the  treasury  to  sell  lands  received  by  the 
United  States  in  payment  of  debts. 

The  first  section  of  the  "  act  for  the  appointment  of  a  solicitor  of  the  treas- 
ury," passed  May  20, 1830,  provides  "  that  the  solicitor  shall  have  charge  of  all 
lands  and  other  property  which  have  been  or  shall  be  assigned,  set  off  or  con- 
veyed to  the  United  States  in  payment  of  debts ;  and  of  all  trusts  created  for 
the  use  of  the  United  States,  in  payment  of  debts  due  them;  and  to  sell  and 
dispose  of  lands  assigned  or  set  off  to  the  United  States  in  payment  of  debts, 
or  being  vested  in  them  by  mortgage  or  other  security  for  the  payment  of 
debts;  and  in  cases  where  real  estate  hath  already  become  the  property  of  the 
United  States  by  conveyance,"  etc.,  the  solicitor  is  to  release,  etc. 

This  provision,  it  is  contended,  refers  to  lands  previously  obtained  under 
laws  of  the  United  States,  and  not  to  those  which  might  afterwards  be  ac- 
quired. That  the  act  gives  no  new  power  to  the  government,  through  the 
solicitor,  to  acquire  lands.    And  it  is  urged  that  unless  under  an  express  law  of 
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congress,  through  any  of  the  agencies  of  the  government,  lands  cannot  he 
purchased.  That  the  lands  now  referred  to  were  not  taken,  under  the  laws 
of  the  state,  in  payment  of  a  debt,  or  where  the  party  was  insolvent. 

There  can  be  no  doubt  that  the  act  regulating  the  duties  of  solicitor  had  a 
reference  to  existing  laws  in  some  of  the  states,  which  authorize  the  debtor  to 
set  off  his  real  estate  on  execution ;  and  in  other  cases  where  he  surrenders 
all  his  property  to  the  United  States,  on  which  he  is  released ;  but  all  the  pro- 
visions are  not  limited  to  these  cases.  Some  of  them  are  general,  and  apply 
to  cases  of  "  trusts  created  for  the  benefit  of  the  United  States,  in  payment  of 
debts  due  them."  But,  independently  of  this  provision,  we  think  there  was 
power  in  the  government  to  receive  the  lands  in  question. 

§  320.  Powers  of  the  United  States  under  the  constitution  to  contract,  to  re- 
ceive lands  hy  compromise  or  otherwise  in  payment  of  debts,  and  to  dispose  of  the 
same. 

In  the  case  of  the  United  States  v.  Tingey,  5  Pet.,  115  (Bonds,  §§  181-82), 
the  court,  in  considering  the  powers  of  the  government  to  make  contracts, 
gay,  ''upon  full  consideration  of  the  subject,  we  are  of  opinion  that  the  United 
States  have  such  a  capacity  to  enter  into  contracts.  It  is,  in  our  opinion,  an 
incident  to  the  general  right  of  sovereignty;  and  the  United  States,  being  a 
body  politic,  may,  within  the  sphere  of  the  constitutional  powers  confided  to 
it,  and  through  thrf instrumentality  of  the  proper  department  to  which  those 
powers  are  confided,  enter  into  contracts,  not  prohibited  by  law,  and  appro- 
priate to  the  just  exercise  of  those  powers." 

As  a  party  to  a  suit,  no  one  doubts  the  power  of  the  government,  through 
its  properly  authorized  agent,  to  direct  the  course  of  the  suit  as  shall  best  ad- 
vance the  public  interest.  And  if  a  compromise  be  necessary  for  that  interest, 
it  may  be  made.  And  that  is  what  was  done  in  the  present  case.  The  lands 
were  taken,  not  as  a  purchase,  but  to  secure  the  debt  of  the  late  receiver. 
And  these  lands  were  sold  on  a  credit,  in  order  that  the  sum  due  by  the  receiver 
might  be  paid.  It  was  a  case  of  trust,  recommended  by  the  public  interest, 
and  opposed  to  no  law  or  public  policy.    The  action  is  sustained.    Judgment* 

ELLIOT  v.  VAN  VOORST. 
(Circuit  Court  for  New  Jersey:  8  Wallace,  Jr.,  299-805.    1860.) 

Statement  of  Facts. — This  is  a  bill  to  redeem  a  lot  of  land  sold  under  a 
mortgage.  The  complainant  claims  to  hold  the  equity  of  redemption.  The 
defendants  hold  under  a  judicial  sale  made  by  order  of  the  chancery  court  of 
New  Jersey  in  a  case  in  which  the  attorney  of  the  United  States  for  New  Jer- 
sey appeared  and  answered  for  the  government,  and  submitted  its  interest  to 
the  protection  of  the  court.  In  the  proceedings  which  followed,  the  property 
was  duly  sold  and  bought  by  respondents.  The  question  is  whether  this  judi- 
cial sale  is  valid. 

§  321.  An  action  cannot  be  maintained  against  the  United  Stales. 

Opinion  by  Griee,  J. 

It  is  undoubtedly  true  that  no  action  can  be  sustained  against  the  govern- 
ment of  the  United  States  for  any  supposed  debt  or  claim,  unless  by  its  own  con- 
sent, or  some  special  statute  allowing  it.  11  How.,  290.  The  sovereign  himself 
being  the  source  of  justice  and  power,  exercising  the  same  through  his  courts,  is 
always  presumed  to  be  ready  to  do  justice.  It  is,  therefore,  part  of  his  preroga- 
tive that  he  cannot  be  sued  in  his  own  courts.    Nevertheless,  the  subject  is  en- 
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titled,  when  he  claims  anything  from  the  crown,  to  hare  his  "petition  of 
right."  Upon  such  petition  the  crown  ordinarily  directs  that  right  to  be  done 
to  the  party ;  and  the  petition  is  then  referred  to  the  chancellor  to  be  executed 
according  to  law,  and  directions  are  given  that  the  attorney-general  be  made 
a  party  to  the  suit.  In  other  cases  where  the  crown  is  not  in  possession,  and 
its  rights  are  only  incidently  concerned,  it  is  generally  considered  that  the  at- 
torney-general may  be  made  a  party  in  respect  of  these  rights,  and  the  prac- 
tice has  been  accordingly.  In  the  United  States  the  proceeding  by  petitionof 
right  is  unknown.  The  government  of  the  United  States,  though  limited  in 
its  powers,  is  supreme  in  its  sphere  of  action.  But  its  rights  as  a  sovereign, 
and  its  prerogatives  as  such,  are  co-extensive  with  the  functions  of  govern- 
ment committed  to  them,  and  extend  no  farther.  Its  position  as  to  preroga- 
tive is  anomalous,  owing  to  our  peculiar  institutions. 

§  322.  Distinction  between  the  United  States  as  a  sovereign  and  as  in  certain 
respects  a  corporation. 

It  is  part  of  the  functions  committed  to  this  government  to  build  forts,  ar- 
senals, navy  yards,  etc.,  etc.  It  may  purchase  and  hold  land  for  these  pur- 
poses, yet  it  cannot  exercise  exclusive  legislation  over  such  lands,  although 
used  for  national  purposes,  without  the  consent  of  the  legislature  of  the  state 
where  the  land  lies.  A  state  has  no  power,  by  taxation  or  otherwise,  to  re- 
tard, impede,  burthen  or  control  the  operation  of  the  constitutional  laws 
passed  by  congress  to  carry  into  effect  powers  vested  in  the  national  gov- 
ernment. Hence  she  may  not  have  power  to  tax  navy  yards,  or  other  prop- 
erty of  the  United  States  held  within  its  bounds  for  public  or  national  uses. 
But  it  does  not  follow  that  when  the  government  officers  purchase  land  in  the 
name  of  the  United  States  to  secure  a  debt,  as  any  individual  or  private 
corporation  might  do,  that  it  thus  ousts  the  jurisdiction  of  the  state  to  tax  it, 
or  in  any  manner  affects  the  liens  or  rights  of  mortgagees  in  such  lands.  In 
the  mere  exercise  of  a  corporate  right,  the  government  of  the  United  States 
cannot  claim  the  prerogatives  or  immunities  of  a  sovereign.  She  cannot  com- 
pel a  mortgagee  to  the  hopeless  remedy  of  a  petition  to  congress  to  redeem. 
The  courts  of  New  Jersey  cannot  thus  be  ousted  of  their  jurisdiction  and  duty 
to  assist  the  mortgagee  to  have  his  mortgage  satisfied,  and  the  mortgaged 
premises  sold  for  that  purpose. 

§  323.  The  rights,  duties  and  liabilities  of  the  government  as  a  proprietor  of 
lands,  etc. 

When  the  government,  in  the  exercise  of  the  rights  and  functions  of  a  civil 
corporation,  purchases  lands  to  secure  a  debt,  the  accident  of  its  sovereignty  in 
other  functions  cannot  be  set  up  to  destroy  or  affect  the  rights  of  persona 
claiming  a  title  or  lien  on  th*e  same  lands.  Thus,  when  the  government  of  the 
United  States  became  a  partner  in  a  trading  corporation,  such  as  the  United 
States  Bank,  it  divested  itself,  so  far  as  concerned  the  transactions  of  that 
company,  of  its  sovereign  character,  and  took  that  of  a  citizen;  consequently, 
its  property  and  interests  were  subject  to  the  decrees  and  judgments  of  courts, 
equally  with  that  of  its  copartners. 

§  324.  A  mortgagor  may  have  his  remedy  in  a  case  where  the  United  States 
holds  the  equity  of  redemption,  upon  giving  such  notice  as  the  court  may  prescribe. 

When  Van  Voorst  came  into  the  court  of  chancery,  he  had  a  clear  right  to 
have  the  mortgaged  land  sold  to  satisfy  his  mortgage.  The  court  was  bound 
to  furnish  him  a  remedy.  The  land  mortgaged  was  within  the  jurisdiction  of 
the  court.     The  only  difficulty  in  the  case  was,  that  the  title  of  the  mortgagor, 
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extra  pay.  Held,  that  he  could  recover  only  the  contract  price,  because  the  assistant  superin- 
tendent had  no  authority  to  vary  the  contract,  and  because  there  being  an  express  contract, 
none  could  be  implied.     Hawkins  v.  United  States,  §§  385-89. 

§  361.  The  war  department  may  enter  into  a  contract  for  preparing  and  curing  pork  for 
the  use  of  the  army  when  no  other  sufficient  means  of  supply  is  at  hand.  United  States  v. 
Speed,  £§  390-04. 

§  362.  A  contract  entered  into  by  officers  of  the  war  department  for  a  definite  amount  of 
work  is  valid,  although  it  contains  no  provisions  for  terminating  it  at  the  discretion  of  the 
commissary  general.     Ibid. 

§  363.  Where  an  officer  who,  in  general,  is  obliged  to  advertise  for  proposals  to  contract,  is 
nevertheless  permitted  to  contract  without  such  advertising  when,  in  his  opinion,  the  exigen- 
cies of  the  case  demand  it,  the  validity  of  a  contract  made  by  such  officer  in  the  exercise 
of  such  discretion,  cannot  depend  on  the  degree  of  wisdom  or  skill  which  may  have  accom- 
panied its  exercise.    Ibid. 

§  364.  No  action  can  be  maintained  against  the  government  on  a  contract  for  secret  services. 
The  disclosure  of  the  existence  of  such  a  contract  is  itself  against  public  policy.  Totten  v. 
United  States,  §§  395-96. 

[Notes.—  See  §§  397-631.] 

UNITED  STATES  v.  CORLISS  STEAM-ENGINE  COMPANY. 
(1  Otto,  321-328.    1875.) 

Opinion  by  Mb.  Justice  Field. 

Statement  of  Facts. — This  case  comes  before  us  on  appeal  from  the  court 
<?f  claims,  and  involves  a  consideration  of  the  validity  and  binding  character 
of  a  settlement,  made  between  the  secretary  of  the  navy  and  the  claimant, 
for  work  performed  by  the  latter  upon  contracts  with  the  navy  department 
There  is  no  dispute  about  the  facts  of  the  case  (they  are  fully  and  clearly 
stated  in  the  findings  of  the  court  of  claims);  and  it  would  seem  that  there 
ought  not  to  be  any  dispute  as  to  the  law  applicable  to  them.  The  validity  of 
the  contracts  is  not  questioned.  The  work  upon  them  was  done  under  the 
supervision  of  an  inspector  of  the  navy  department,  and  no  complaint  is  made 
of  the  manner  in  which  it  was  done.  When,  in  1869,  the  department,  upon 
the  recommendation  of  a  board  of  officers  of  the  navy  appointed  by  it,  sus- 
pended the  further  progress  of  the  work  under  the  contracts,  the  claimant 
made  a  written  proposition,  in  the  alternative,  either  to  take  all  the  machinery 
and  receive  $150,000,  or  to  deliver  it  in  its  then  incomplete  condition  at  the 
navy  yard  at  Charlestown  for  $259,068,  payable  on  delivery  there.  The  depart- 
ment accepted  the  latter  proposition,  recognizing  the  amount  specified  as  the 
balance  due  on  settlement  of  the  contracts;  stating,  however,  that,  in  conse- 
quence of  the  very  limited  appropriations,  only  a  partial  payment  would  be 
made  on  delivery  of  the  machinery  at  the  Charlestown  navy  yard,  and  that  the 
balance  could  not  be  paid  until  congress  should  make  a  further  appropriation, 
but  that  a  certificate  for  the  amount  due  would  be  given  to  the  claimant. 

The  machinery  was  accordingly  delivered  at  the  navy  yard,  with  the  excep- 
tion of  a  few  articles,  for  which  a  deduction  from  the  amount  of  the  settle- 
ment was  allowed,  and  the  certificate  stipulated  was  given  to  the  claimant. 
Previous  to  this,  however,  the  chief  engineer  of  the  navy,  under  direction  of 
the  department,  examined  the  machinery  and  made  a  detailed  report,  bv 
which  the  department  was  fully  informed  of  its  condition,  the  progress  made 
in  its  construction,  and  what  remained  to  be  done  for  its  completion  under  the 
contracts.  There  is  no  allegation  or  suggestion  that  the  alaimant  was  guilty 
of  any  fraud,  concealment,  or  misrepresentation,  on  the  subject-;  but  on  the 
contrary,  it  is  clear  that  every  fact  was  known  to  both  parties,  and  that  the 
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whole  transaction,  as  stated  by  the  court  below,  was  unaffected  by  any  taint 
or  infirmity.  If  such  a  settlement,  as  the  chief  justice  of  the  court  of  claims 
very  justly  observes,  accompanied  by  the  giving  up  by  one,  and  the  taking 
possession  by^  the  other,  of  the  property  involved,  cannot  be  judicially  main- 
tained, it  would  seem  that  no  settlement  by  any  contractor  with  the  govern- 
ment could  be  considered  a  finality  against  the  government. 

§  365.  Power  of  the  secretary  of  the  navy  to  suspend  work  contracted  for. 

The  duty  of  the  secretary  of  the  navy,  by  the  act  of  April  30,  1798,  creat- 
ing the  navy  department,  extends,  under  the  orders  of  the  president,  to  "  the 
procurement  of  naval  stores  and  materials,  and  the  construction,  armament, 
equipment,  and  employment  of  vessels  of  war,  as  well  as  all  other  matters 
connected  with  the  naval  establishment  of  the  United  States."  1  Stat.,  553. 
The  power  of  the  president  in  such  cases  is,  of  course,  limited  by  the  legisla- 
tion of  congress.  That  legislation  existing,  the  discharge  of  the  duty  devolv- 
ing upon  the  secretary  necessarily  requires  him  to  enter  into  numerous 
contracts  for  the  public  service;  and  the  power  to  suspend  work  contracted 
for,  whether  in  the  construction,  armament,  or  equipment  of  vessels  of  war, 
when  from  any  cause  the  public  interest  requires  such  suspension,  must  neces- 
sarily rest  with  him.  As,  in  making  the  original  contracts,  he  must  agree 
upon  the  compensation  to  be  made  for  their  entire  performance,  it  would 
seem  that  when  these  contracts  are  suspended  by  him  he  must  be  equally  au- 
thorized to  agree  upon  the  compensation  for  their  partial  performance.  Con- 
tracts for  the  armament  and  equipment  of  vessels  of  war  may,  and  generally 
do,  require  numerous  modifications  in  the  progress  of  the  work,  where  that 
work  requires  years  for  its  completion.  With  the  improvements  constantly 
made  in  ship-building  and  steam-machinery  and  in  arms,  some  parts  originally 
contracted  for  may  have  to  be  abandoned,  and  other  parts  substituted,  and  it 
would  be  of  serious  detriment  to  the  public  service  if  the  power  of  the  head 
of  the  navy  department  did  not  extend  to  providing  for  ail  such  possible  con- 
tingencies by  modification  or  suspension  of  the  contracts,  and  settlement  with 
the  contractors. 

§  366.  Parties  bound  by  a  settlement. 

When  a  settlement  in  such  a  case  is  made  upon  a  full  knowledge  of  all  the 
fact^  without  concealment,  misrepresentation  or  fraud,  it  must  be  equally 
binding  upon  the  government  as  upon  the  contractor;  at  least,  such  a  settle- 
ment cannot  be  disregarded  by  the  government  without  restoring  to  the  con- 
tractor the  property  surrendered  as  a  condition  of  its  execution. 

But  aside  from  this  general  authority  of  the  secretary  of  the  navy,  under 
the  orders  of  the  president,  he  was,  during  the  rebellion,  specially  authorized 
and  required  by  acts  of  congress,  either  in  direct  terms  or  by  specific  appro- 
priations for  that  purpose,  to  construct,  arm,  equip  and  employ  such  vessels 
of  war  as  might  be  needed  for  the  efficient  prosecution  of  the  war.  In  the 
discharge  of  this  duty  he  made  the  original  contracts  with  the  claimant.  The 
completion  of  the  machinery  contracted  for  having  become  unnecessary  from 
the  termination  of  the  war,  the  secretary,  in  the  exercise  of  his  judgment, 
under  the  advice  of  a  board  of  naval  officers,  suspended  the  work.  Under 
these  circumstances  we  are  of  the  opinion  that  he  was  authorized  to  agree 
with  the  claimant  upon  the  compensation  for  the  partial  performance,  and 
that  the  settlement  thus  made  is  binding  upon  the  government. 

Decree  affirmed. 
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UNITED  STATES  v.  CHILD  &  CO. 
(12  Wallace,  23^-246.    1870.) 

m  Appeal  from  the  Court  of  Claims. 

Statement  of  Facts. —  The  claim  in  this  case  is  for  an  alleged  balance  over 
and  above  an  allowance  made  by  a  commission  appointed  by  the  president  to 
investigate  claims.  Some  of  the  material  facts  are  thus  stated  by  the  court  of 
claims  in  their  finding: 

"After  the  committee  had  entered  upon  its  investigations  the  provost-guard 
of  St.  Louis  forcibly  entered  the  office  of  the  claimants,  and,  against  their  con- 
sent, seized  and  carried  before  the  commission  their  vouchers,  business  papers 
and  private  books  of  account.  The  commission  examined  them  all,  and,  at 
the  conclusion  of  its  investigations,  indorsed  upon  the  vouchers  the  amounts  al- 
lowed by  it,  and  ordered  that  the  sum  of  $163,111  be  deducted  from  the 
vouchers.  The  commission  also  withheld  all  of  the  vouchers  until  the  claim- 
ants signed  a  receipt  or  agreement,  not  under  seal  and  without  consideration^ 
which  provided  that  when  the  reduced  amounts  allowed  by  the  commission 
should  be  paid,  the  payment  should  be  in  full  of  all  the  claimants'  demands 
against  the  United  States.  The  claimants  on  their  part  newer  submitted  their 
vouchers  to  the  arbitration  or  decisions  of  the  commission,  and  did  not  sign  the 
receipt  voluntarily,  but  under  protest  and  to  obtain  possession  of  their  vouch- 
ers withheld  until  they  should  do  so." 

The  amount  allowed  by  the  commission  was  paid,  the  claimants  making  no 
formal  protest  and  giving  a  receipt. 

Opinion  by  Mr.  Justice  Miller. 

The  claim  of  the  appellees  for  the  sum  of  $478,119.62  was  examined  by  the 
special  commission  appointed  by  the  president.  It  allowed  the  sum  of 
$315,008.15  on  the  demand,  and  rejected  the  remainder  of  $163,111.47.  The 
claimants  accepted  the  sum  so  allowed  by  the  commission,  gave  receipts  in 
full  of  the  accounts  included  in  the  demand,  and  have  brought  this  suit  to  re- 
cover the  amount. rejected  by  the  commission. 

§  367.  T/ie  principles  decided  in  United  States  v.  Adams  affirmed,  applied 
and  explained. 

These  facts  are  undisputed,  and  part  of  the  findings  of  the  court  of  cairns 
in  the  case.  If  they  stood  alone  thejr  would  bring  it  within  the  principles 
laid  down  by  this  court  in  the  case  of  the  United  States  against  Adams.  That 
case  was  twice  argued  before  us  and  affirmed  by  a  full  bench,  and  as  we  are 
satisfied  with  the  principles  on  which  it  was  decided,  they  must  govern  us  in 
passing  on  subsequent  cases,  so  far  as  they  fall  within  its  rulings.  But  the 
claimants  contend  that  other  facts  found  by  the  court  of  claims  take  this  case 
out  of  the  propositions  laid  down  for  the  government  of  that  case,  and  entitle 
them  to  an  affirmance  of  the  judgment  rendered  in  their  favor  by  the  court 
of  claims.  An  important  difference  between  the  two  is  said  to  exist  in  the 
fact  that  Adams  voluntarily  submitted  his  claim  to  the  commission  we  have 
mentioned,  and  the  claimants  in  this  case  did  not.  And  it  is  insisted  that  this 
submission  constituted  an  important,  if  not  a  controlling,  element  in  the  de- 
cision of  the  Adams  case. 

§  368,  Settlement  of  claims,  and  giving  receipt,  binding  on  claimants. 

The  court,  in  discussing  the  question  of  the  conclusiveness  of  a  receipt 
which  Adams  had  given  in  order  to  obtain  possession  of  his  vouchers,  and 
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which  he  asserted  to  have  been  obtained  by  duress,  says:  "In  the  view  we 
have  taken  of  the  case,  the  giving  of  the  receipt  is  of  no  legal  importance. 
The  bar  to  any  further  legal  demand  against  government  does  not  rest  upon 
this  acquittance,  but  upon  the  voluntary  submission  of  the  claims  to  the  board ; 
the  hearing  and  final  decision  thereon ;  the  receipt  of  the  vouchers  contain- 
ing the  sum  or  account  found  due  to  the  claimant,  and  the  acceptance  of  the 
payment  of  that  amount  under  the  act  of  congress  providing  therefor." 

Counsel  for  the  claimants  construing  the  phrase  "  voluntary  submission," 
here  used,  to  rriean  such  a  submission  as  would  constitute  the  commissioners  a 
board  of  arbitrators,  or  at  all  events,  such  a  submission  as  would  render  their 
decision  legally  conclusive,  deny  that  the  parties  in  the  present  case  ever  made 
such  a  submission.  As  much  importance  seems  to  have  been  given  to  this 
question  by  both  parties,  an  order  was  obtained  from  this  court  on  motion  of 
the  appellants  directing  the  court  of  claims  to  make  a  more  specific  finding 
of  facts  on  that  subject.  Such  a  supplementary  finding  is  in  the  present  rec- 
ord, and  that  court  says,  among  other  things,  that  the  claims  of  the  claimants 
were  never  submitted  to  said  commission.  But  they  further  say,  in  this  sup- 
plementary finding,  that  the  claimants  had,  in  some  manner  not  shown  to  the 
court,  presented  or  given  notice  of  their  claim  against  the  United  States  to 
the  said  commission,  but  that  they  had  not  presented  their  original  vouchers, 
or  any  proofs,  to  the  said  commission.  They  also  find  that  the  claimants  ap- 
peared before  said  commission  with  witnesses,  but  what  they  testified  to  is  not 
shown. 

Taking  these  findings  together,  it  seems  to  us  that  the  court  of  claims  meant 
to  say  that  the  claimants  did  not  submit  their  claims  to  the  commission  as  ar- 
bitrators, or  with  intent  that  their  decision  should  be  conclusive,  but  that  they 
did  present  their  claims  and  did  appear  to  support  them  with  witnesses.  This 
view  of  their  meaning  is  confirmed  by  reference  to  their  original  finding,  in 
which  it  is  said  that  "  claimants  on  their  part  never  submitted  their  vouchers 
to  the  arbitration  or  decision  of  the  commission."  No  doubt  these  were  the 
facts  of  the  case;  and  as  to  this  part  of  it,  they  come  fairly  within  the  de- 
cision of  the  court  in  Adams'  case. 

In  the  opinion  of  the  court  then  delivered,  it  is  held  that  this  board  had  no 
authority  to  compel  parties  to  submit  their  claims  to  it,  and  that  its  decisions 
were  not  conclusive  when  they  did  submit  them.  The  court,  referring  to  the 
various  ways  open  to  claimants  to  obtain  satisfaction  of  their  demands,  and 
after  speaking  of  an  application  to  congress,  a  suit  in  the  court  of  claims,  and 
a  submission  to  this  special  commission,  adds:  "This  tribunal  afforded  an  ad- 
ditional advantage  over  others,  namely,  that  if,  after  the  hearing  and  adjust- 
ment of  the  claims,  the  claimants  were  not  satisfied,  they  were  free  to  dissent 
and  look  for  redress  to  the  only  legal  tribunals  provided  in  such  cases."  And 
to  the  application  of  Adams  to  remand  the  case  to  the  court  below,  founded 
on  the  allegation  that  the  court  of  claims  had  made  a  mistake  in  finding 
that  he  had  submitted  his  claim  to  the  board,  this  court  responds  (9  Wall.,  554) : 
"  Though  it  is  true  that  the  appellee  did  not  present  his  claim  to  the  board,  as 
stated  in  the  finding  in  the  record  on  appeal,  it  cannot,  in  view  of  the  original 
record  o\  the  evidence  before  the  court  of  claims,  be  denied  that  he  made  him- 
self a  party  to  the  proceedings  and  took  the  benefit  of  the  adjustment  of 
his  accounts  by  them,  which  brings  the  case  within  the  principle  decided  in 
7  Wallace." 

But  though   the  claimants  might  have  refused  to  abide  by  the  decision 
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of  the  board  and  sought  relief  from  the  conrt  of  claims  or  from  congress, 
they  did  not  do  so.  We  lay  out  of  view  in  this  case  as  in  the  Adams 
case  the  receipts  which  they  gave  under  protest,  in  order  to  regain  possession 
of  their  vouchers.  But  we  cannot  disregard  the  finding  of  the  court  of 
claims  that,  after  congress  had  appropriated  money  to  pay  the  sums  found 
due  by  the  commissioners,  the  claimants  received  the  amount  so  allowed,  and 
signed  upon  each  voucher  a  receipt  whereby  they  acknowledged  having  re- 
ceived said  reduced  amount  "  in  full  of  the  above  account."  And  that  at  the 
time  of  receiving  this  payment  they  made  no  formal  objection"  or  protest,  but 
were  required  to  and  did  sign  the  receipt  above  described. 

Although  it  is  found  by  the  court  that  these  receipts  were  not  under  seal 
and  were  without  consideration,  the  latter  statement  must  have  some  mean- 
ing not  apparent  to  us,  in  view  of  the  other  fact  found  also,  that  over  $315,000 
was  paid  to  the  claimants  on  those  accounts  at  the  time  they  gave  the  receipts. 

§  369.  what  not  duress  in  such  case. 

To  avoid  the  legal  effect  of  these  facts  it  is  argued  that  not  only  in  giving 
the  receipts  above  mentioned,  but  also  in  accepting  the  money  for  which  they 
were  given,  the  complainants  acted  under  duress. 

We  can  hardly  conceive  of  a  definition  of  duress  that  would  bring  this  case 
within  its  terms.  Authorities  are  cited  to  show  that  where,  under  peculiar 
circumstances,  projterty  is  withheld  from  the  owner  and  he  is  forced  to  pay 
some  unjijst  demand  to  obtain  possession  of  it,  he  can  afterwards  maintain  a 
suit  for  the  money  so  paid.  But  no  case  can  be  found,  we  apprehend,  where 
a  party  who,  without  force  or  intimidation  and  with  a  full  knowledge  of  all 
the  facts  of  the  case,  accepts  on  acccount  of  an  unliquidated  and  controverted 
demand,  a  sum  less  than  what  he  claims  and  believes  to  be  due  him,  and 
agrees  to  accept  that  sum  in  full  satisfaction,  has  been  permitted  to  avoid  his 
act  on  the  ground  that  this  is  duress.  If  the  principle  contended  for  here  be 
sound,  no  party  can  safely  pay  by  way  of  compromise  any  sum  less  than  what 
is  claimed  of  him,  for  the  compromise  will  be  void  as  obtained  by  duress. 
The  common  and  generally  praiseworthy  procedure  by  which  business  men 
every  day  sacrifice  part  of  claims  which  they  believe  to  be  just  to  secure  pay- 
ment of  the  remainder  would  always  be  duress,  and  the  compromise  void. 

But  it  is  argued  that  the  government  should  be  held  to  a  different  rule  than 
that  which  applies  to  private  parties.  It  is  said  that  the  amount  fn  dispute 
here  was  so  large  that  the  claimants  were  compelled  to  accept  what  was 
offered,  to  avoid  bankruptcy.  No  fact  found  by  the  court  of  claims,  or  other- 
wise presented  by  the  record,  justifies  us  in  supposing  that  the  claimants  were 
threatened  with  insolvency,'  and  the  circumstance  that  the  claim  which  was 
the  subject  of  the  compromise  was  a  very  large  one  can  hardly  be  accepted 
in  a  court  of  law  or  equity  as  a  reason  for  setting  it  aside.  If  indeed  there 
was  any  such  pressing  motive  in  the  minds  of  the  claimants  arising  out  of 
the  condition  of  their  private  affairs  as  influenced  them  strongly  to  accept  the 
offer  of  the  government,  it  cannot,  in  the  absence  of  fraud  or  constraint  on 
its  part,  invalidate  the  settlement. 

It  seems  to  us  that  this  case,  under  the  ordinary  principles  of  law  applica- 
ble to  its  class,  is  free  from  embarrassment. 

If  there  had  been  no  reference  to,  and  no  finding  by,  the  commission,  it 
would  still  remain  true,  but  here  was  a  claim,  the  justice  of  which  had  been 
denied  and  the  amount  that  was  due  on  it  had  been  in  dispute  for  nearly  two 
years.     The  government  finally  says  to  the  claimants :     "  We  will  pay  you  a 
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certain  sura  on  this  disputed  claim,  provided  you  will  take  it  in  full  satisfaction  of 
the  whole ;"  when,  without  intimidation,  without  fraud  or  concealment  on  the 
part  of  the  government,  without  protest  or  objection  on  their  part,  the  claim- 
ants accept  the  money  offered  and  sign  a  receipt  acknowledging  it  to  be 
in  full  of  the  whole  claim.  Is  not  this  a  legal  and  binding  compromise  of  the 
disputed  demand?  Is  it  not  a  voluntary  adjustment  of  the  matter  in  dispute 
between  the  parties?  And  we  think  that  it  is  a  strong  additional  argument 
in  favor  of  the  validity  of  this  settlement,  when  it  is  called  in  question  in  court, 
that  the  sum  so  agreed  upon  was  found  to  be  a  balance  justly  due  on  the  claim 
by  a  commission  of  three  capable  and  honest  men,  appointed  by  the  government 
to  ascertain  what  was  due,  and  that  before  this  commission  the  other  party 
presented  his  claim  and  produced  his  witnesses,  and  was  allowed  a  full  and 
fair  hearing  to  any  extent  that  he  desired. 

In  this  view  of  the  case  it  is  of  no  avail  to  urge  that  the  court  of  claims  has 
found  that  the  whole  claim  was  just  and  ought  to  be  paid.  After  the  com- 
promise that  question  was  no  longer  open  to  inquiry.  It  is  of  the  very  essence 
of  such  adjustments  of  disputed  rights  that  the  contest  shall  be  closed;  and 
whatever  consideration  might  be  given  the  finding  of  the  court  of  claims 
on  that  subject  in  another  department  of  the  government,  this  department, 
which  sits  to  administer  the  law,  must  be  governed  by  its  recognized  prin- 
ciples. 

Judgment  reversed  and  the  case  remanded  to  the  court  of  claims,  with 
directions  to  render  judgment  in  favor  of  the  United  States,  (a) 

Dissenting  opinion  by  Mr.  Justice  Clifford,  Chase,  C.  J.,  concurring. 

The  court  of  claims  having  found  that  the  claim  in  this  case  was  never  sub- 
mitted to  the  commission  appointed  by  the  direction  of  the  president  to  exam- 
ine ssch  claims,  I  am  unable  to  concur  in  the  conclusion  of*  the  court  that  the 
case  is  controlled  by  the  decision  of  the  court  in  the  case  of  United  States  v. 
Adams,  in  7th  Wallace,  and  for  the  reason  that  the  claim  was  never  so  pre- 
sented. 

Justices  Davis  and  Field,  absent. 

PIATT  v.  UNITED  STATESL 
(22  WaUace,  496-518.    1874.) 

Appeal  from  the  Court  of  Claims. 

Statement  of  Facts. —  Piatt  was  a  contractor  during  the  war  of  1812,  and 
engaged  to  furnish  rations  at  twenty  cents  per  ration.  After  the  banks  sus- 
pended specie  payments,  the  price  of  provisions  rose  so  high  that  he  notified 
the  secretary  of  war,  Mr.  Monroe,  that  he  would  be  obliged  to*  throw  up  his 
contract,  as  he  could  not  furnish  the  subsistence  he  had  engaged  to  do  at  the 
stipulated  rates.  Mr.  Monroe  agreed  with  him  verbally  that  he  should  be  paid 
whatever  was  right,  it  being  a  time  of  great  emergency,  and  accordingly  Piatt 
went  on  with  his  contract  and  paid  out  considerable  sums  outside  of  it  for  relief 
of  refugees  and  in  aid  of  friendly  Indians,  etc.,  which  were  afterwards  repaid. 

In  1819  Piatt  was  arrested  for  a  debt  he  owed  the  United  States  of 
$48,230.77,  but  had  at  the  same  time  a  claim  on  the  government  based  upon 
his  parol  contract  with  the  secretary  of  war  of  about  §180,000.     This  claim 

(a)  Reversing  Child  v.  United  States,*  4  Ct.  CI.,  170. 
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was  afterward  reduced  by  an  allowance  made  under  an  act  of  congress  of  the 
$48,230.77  which  he  owed  the  United  States,  leaving  his  claim  $131,508.90, 
and  for  this  sum  his  administrator  filed  this  petition  in  the  court  of  claims.  The 
court  decided  that  Piatt  was  entitled  to  the  amount  claimed  under  the  verbal 
contract  with  Mr.  Monroe,  but  that  the  settlement  under  the  act  of  congress 
by  which  he  was  allowed  only  $48,230.77  was  a  final  settlement,  and  that  he 
was  entitled  to  nothing  further.  The  petition  was  dismissed  and  Piatt's  ad- 
ministrator appealed. 

Opinion  by  Mr.  Justice  Clifford. 

Attempt  is  made,  chiefly  on  two  grounds,  to  vindicate  the  conclusion  of  the 
court  of  claims,  that  the  cause  of  action  is  barred  by  the  allowance  reported 
by  the  accounting  officers  of  the  treasury.    The-grounds  are: 

(1)  That  the  auditor  passed  to  the  credit  of  the  deceased  claimant  the 
amount  claimed  by  the  United  States  as  due  from  him  as  commissary  of  sub- 
sistence, and  that  he,  the  claimant,  accepted  the  settlement  without  protest. 

(2)  That  congress  intended  by  the  act  directing  the  adjustment  of  his  ac- 
counts that  the  settlement  should  be  final  and  conclusive;  that  the  act  was  in 
the  nature  of  an  offer  for  a  disputed  claim,  and  that  the  acceptance  of  the  ad- 
justment is  a  bar  to  the  claim. 

§  370.  A  new  agreement  upon  a  distinct  consideration  may  he  proved  by 
parol  evidence  as  a  substitute  for  a  written  contract. 

1.  Verbal  agreements  between  the  parties  to  a  written  contract  made  before 
or  at  the  time  of  the  execution  of  the  contract  are,  in  general,  inadmissible  to 
vary  its  terms  or  to  affect  its  construction,  as  all  such  agreements  are  con- 
sidered as  merged  in  the  written  contract.  Both  parties  admit  that  proposi- 
tion, nor  is  it  denied  by  the  defendants  that  oral  agreements  subsequently 
made,  on  a  new  and  valuable  consideration,  before  the  breach  of  the  contract, 
may  have  the  effeet  to  enlarge  the  time  of  performance  of  the  contract,  if  it 
is  not  one  within  the  statute  of  frauds,  or  that  such  an  oral  agreement  may 
have  the  effect  to  vary  any  of  the  terms  of  the  written  contract  or  to  waive 
or  discharge  it  altogether. 

Exceptions,  it  is  everywhere  admitted,  exist  to  the  rule  that  parol  evidence 
is  not  admissible  to  contradict  or  vary  the  terms  of  a  written  instrument. 
Most  of  such  exceptions  are  enumerated  by  Mr.  Greenleaf,  and  in  the  course 
of  that  enumeration  he  says :  "  Neither  is  the  rule  infringed  by  the  admission 
of  oral  evidence  to  prove  a  new  and  distinct  agreement  upon  a  new  considera- 
tion, whether  it  be  as  a  substitute  for  the  old  or  in  addition  to  and  beyond  it ; 
and  if  subsequent  and  involving  the  same  subject-matter  it  is  immaterial 
whether  the  new  agreement  be  entirely  oral  or  whether  it  refers  to  and  par- 
tially or  totally  adopts  the  provisions  of  the  written  contract,  provided  the 
old  agreement  be  rescinded  and  abandoned."  1  Greenleaf  on  Evidence,  12th 
edition,  §  303;  2  Taylor  on  Ev.,  6th  ed.,  §  1044;  Goss  v.  Nugent,  5  Barn.  & 
Ad.,  65;  Nelson  v.  Boynton,  3  Met.,  400;  Leonard  v.  Vredenburgh,  8  Johns., 
39;  Marshall  v.  Lynn,  6  Mees.  &  W.,  109;  Stead  v.  Dawber,  10  Ad.  &  Ell.,  57; 
Stowell  v.  Robinson,  3  Bing.  K  C,  927. 

Sufficient  appears  in  the  very  nature  of  the  new  arrangement  to  show  that 
the  promise  of  the  United  States  was  made  upon  a  good  and  valid  considera- 
tion, as  nothing  is  better  settled  than  the  rule  that  if  there  is  a  benefit  to  the 
defendant  and  a  loss  to  the  plaintiff  consequent  upon  and  directly  resulting 
from  the  defendant's  promise  in  behalf  of  the  plaintiff,  there  is  a  sufficient 
consideration  moving  from  the  plaintiff  to  enable  the  latter  to  maintain  an  ac- 
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tion  upon  the  promise  to  recover  compensation.     1  Parsons  on  Contracts,  6th 
edition,  431. 

Other  authorities  state  the  rule  much  stronger,  authorizing  the  conclusion 
that  benefit  to  the  party  by  whom  the  promise  is  made,  or  to  a  third  person  at 
his  instance,  or  damage  sustained  at  the  instance  of  the  party  promising  by 
the  party  in  whose  favor  the  promise  is  made,  is  sufficient  to  constitute  a  good 
and  valuable  consideration  for  the  support  of  an  action  of  assumpsit.  Yiolett 
v.  Patton,  5  Cranch,  150;  Chitty  on  Contracts,  28;  Townsley  v.  Sumrall,  2* 
Pet,  182  (Bills  and  Notes,  §§  142-50). 

Modem  authorities  supporting  the  proposition  that  parol  evidence  is  admis- 
sible to  prove  such  a  new  agreement,  under  the  circumstances  disclosed  in  this 
case,  are  very  numerous  and  are  quite  sufficient  to  show  that  the  proposition 
may  be  regarded  as  an  established  rule  of  decision.  Cummings  v.  Arnold,  3 
Met.,  489;  Bank  v.  Woodward,  5  N.  H.,  99;  Blood  v.  Goodrich,  9  Wend.,  75; 
Lindley  v.  Lacey,  IT  Common  Bench,  N.  S.,  584. 

Apply  that  rule  to  the  case  and  it  is  quite  clear  that  the  whole  amount 
claimed  by  the  plaintiff  was  due  to  the  deceased  claimant  at  the  time  his  ac- 
counts were  adjusted  by  the  accounting  officers  of  the  treasury  in  addition  to 
the  amount  claimed  by  the  United  States  in  set-off  for  balance  due  from  him 
as  commissary  of  subsistence.  Well-founded  doubt  upon  that  subject  cannot 
be  entertained,  as  it  satisfactorily  appears  that  in  order  to  reduce  his  claim  to 
an  amount  not  exceeding  the  claim  of  the  United  States,  those  officers  found 
it  necessary  to  deduct  from  the  aggregate  estimate  of  the  value  of  the  rations 
furnished  under  the  parol  agreement  an  amount  exactly  equal  to  the  balance 
found  due  to  the  claimant  by  the  subordinate  court  from  whose  judgment  the 
appeal  is  prosecuted  in  this  case. 

Nothing  was  paid  to  the  claimant  under  that  private  act  except  what  was 
allowed  to  the  claimant  for  services  and  expenses  in  furnishing  transportation 
and  rations  for  the  use  of  Indians  and  indigent  citizens.  He  was  discharged 
from  arrest  and  the  balance  due  from  him  to  the  United  States  for  the  moneys 
in  his  hands  as  commissary  of  subsistence  was  also  discharged,  but  nothing 
was  paid  to  him  for  the  large  balance  now  found  to  be  due  by  the  court  be- 
low. Argument  to  show  that  such  a  settlement  is  not  a  bar  to  the  residue  of 
the  claim  is  unnecessary,  as  the  proposition  is  utterly  destitute  of  merit  and 
repugnant  to  the  plainest  dictates  both  of  law  and  justice. 

§371.  Acceptance  by  a  party  of  part  of  a  demand  from  official*  who  are  not 
authorized  to  give  more  does  not  conclude  the  wlwle  demand. 

2.  Opposed  to  that  is  the  suggestion,  in  behalf  of  the  United  States,  that 
the  act  oi  congress  was  in  the  nature  of  an  offer  of  compromise,  and  that  the 
acceptance  of  the  adjustment  is  a  bar  to  the  claim* 

Support  to  that  proposition  is  attempted  to  be  drawn  from  the  decision  of 
this  court  in  the  case  of  Mason  v.  United  States,  17  Wall.,  70  (§  372,  infra), 
but  the  court  here  is  very  clearly  of  the  opinion  that  the  case  cited  affords  no 
countenance  whatever  to  any  such  conclusion.  Muskets  were  wanted  by  the 
United  States  in  that  case,  and  it  appears  that  the  plaintiff  in  that  controversy 
contracted  to  manufacture  and  deliver  at  a  specified  time  large  quantities  of 
such  arms  at  the  price  specified  in  the  contract.  Arms  of  the  kind  were  de- 
livered and  paid  for  and  the  plaintiff  was  notified  by  order  of  the  secretary  of 
war  that  a  larger  quantity  would  be  received.  Preparations  were  accordingly 
made  by  the  plaintiff  to  fill  the  second  order,  but  the  secretary  of  war  subse- 
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quently  appointed  a  special  commission  to  audit  and  adjust  all  such  orders  and 
claims.  They  reported  that  the  contract  should  be  confirmed  to  a  certain 
extent  upon  the  condition  that  the  contractor  should,  within  fifteen  days  after 
notice  of  their  decision,  execute  a  bond,  with  good  and  sufficient  sureties,  for 
the  performance  of  the  modified  contract,  and  the  case  shows  that  he  executed 
the  modified  contract  and  gave  the  required  bond.  By  that  contract  he 
engaged  to  manufacture  thirty  thousand  muskets,  and  the  finding  of  the 
'  subordinate  court  showed  that  the  contract  was  fulfilled  by  both  parties. 

What  the  court  decided  in  that  case  was  that  the  claimant  voluntarily  ac- 
cepted the  modification  of  the  contract  as  suggested  by  the  commissioners  and 
and  that  he  executed  the  new  contract  in  the  place  of  the  one  superseded, 
which  new  contract  he  must  have  understood  was  intended  to  define  the  ob- 
ligations of  all  concerned.  Beyond  all  doubt  the  new  contract  in  that  case 
was  substituted  for  the  old  one,  and  the  court  held  that  no  party,  after  accept- 
ing such  a  compromise  and  executing  such  a  discharge,  could  be  justified  in 
claiming  damages  for  a  breach  of  the  prior  contract  which  had  been  volun- 
tarily modified  and  surrendered. 

Other  cases  to  the  same  effect  have  been  decided  by  this  court.  United 
States  v.  Child,  12  Wall.,  232  (§§  367-69,  supra);  United  States  v.  Justice,  14 
id.,  535  (§  380,  infra).  None  of  those  cases,  however,  proceed  upon  the  ground 
that  such  a  commission  possesses  any  judicial  power  to  bind  the  parties  by 
their  decision  or  to  give  the  decision  any  conclusive  effect.  Claimants  in  such 
cases  may  appear  before  the  commission  or  not,  as  they  choose;  but  the  decis- 
ion is,  if  they  do  appear  and  accept  the  terms  awarded  as  a  final  settlement  of 
the  controversy,  without  protest,  they  must  be  understood  as  having  precluded 
themselves  from  further  claim  and  litigation. 

Where  a  party  accepts  the-  amount  awarded  in  such  a  casQ  it  is  just  to  con- 
clude that  he  acquiesces  in  the  decision  of  the  tribunal  by  which  a  part  of  the 
claini  is  rejected  as  well  as  in  the  finding  in  his  favor;  but  the  accounting  offi- 
cers in  this  case  were  forbidden  by  law  to  allow  the  claimant  anything  beyond 
the  amount  in  his  hands  as  commissary  of  subsistence,  and  they  obeyed  the 
directions  given  in  the  act  of  congress.  Manifestly  the  claimant  had  no  option 
upon  the  subject,  and  in  the  opinion  of  the  court  it  would  be  an  unreasonable 
construction  of  the  act  of  congress  to  suppose  that  its  framers  intended  that 
the  claimant  should  relinquish  the  large  balance  found  to  be  due  him  in  con- 
sideration of  his  discharge  from  arrest  and  the  discontinuance  of  the  suit 
against  him  for  the  recovery  of  the  amount  due  from  him  to  the  United 
States. 

Certain  cases  from  the  state  reports  are  referred  to  which  it  is  supposed  as- 
sert a  different  rule,  but  the  court  here  is  of  a  different  opinion.  Sholes  v. 
State,  2  Chand.,  182;  Baxter  v.  State,  9  Wis.,  44;  Calkins  v.  State,  13  id., 
389. 

Suffice  it  to  say  that  in  the  case  before  the  court  no  appropriation  whatever 
was  made  in  favor  of  the  claimant.  Where  the  claim  is  disputed  and  an  ap- 
propriation is  made  in  favor  of  the  claimant  for  an  amount  less  than  the 
amount  claimed,  and  appropriation  purports  to  be  in  full  payment  of  the  de- 
mand, the  rule  may  be  different ;  but  it  is  sufficient  to  say  in  response  to  those 
authorities  that  nothing  was  appropriated  in  this  case,  and  the  accounting  offi- 
cers of  the  treasury  were  forbidden  to  allow  anything  beyond  what  was  in- 
volved in  the  pending  suit  against  the  claimant. 
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Judgment  reversed,  and  the  cause  remanded  with  instructions  to  render 
judgment  in  favor  of  the  petitioner  for  $131,508.90,  the  amount  found  to  be 
due  him  in  the  findings  of  the  court  of  claims. 

Justices  Bbadley,  Swayne,  Davis  and  Hunt  dissented,  on  the  ground  that 
the  claim  had  beeh  decided  and  settled  in  1820. 

MASON  v.  UNITED  STATES. 
(17  WaUaoe,  67-75.    1872.) 

Appeal  from  the  Court  of  Claims. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Parties  having  claims  against  the  United  States  for 
labor  or  service,  or  for  personal  property  or  materials  furnished,  which  are 
disputed  by  the  officers  authorized  to  adjust  the  accounts,  may  compromise 
the  claim  and  may  accept  a  smaller  sum  than  the  contract  price ;  and  where 
the  claimant  voluntarily  enters  into  a  compromise  and  accepts  a  smaller  sum 
and  executes  a  discharge  in  full  for  the  whole  claim,  he  cannot  subsequently 
recover  in  the  court  of  claims  for  any  part  of  the  claim  voluntarily  relinquished 
in  the  compromise. 

Mason  contracted  to  manufacture  and  deliver  fifty  thousand  muskets,  with 
appendages,  of  the  Springfield  pattern.  They  were  to  be  in  all  respects  iden- 
tical with  the  standard  rifle-musket  made  at  the  National  armory,  with  the 
regular  appendages,  and  were  to  be  so  constructed  as  to  interchange  with  that 
pattern  and  with  each  other  in  all  their  parts,  and  they  were  to  be  subject  to 
inspection  in  the  same  manner  as  the  arms  are  which  are  manufactured  at  the 
National  armory;  and  the  stipulation  was  that  none  should  be  received  ex- 
cept such  as  passed  inspection  and  were  approved  by  the  regular  inspectors. 
Deliveries  were  to  be  made  at  the  times  and  in  the  quantities  therein  specified, 
and  payments  were  to  be  made  in  such  funds  as  the  treasury  department 
should  provide,  on  certificates  of  inspection  and  receipt  by  the  inspectors,  at 
the  rate  of  $20  for  each  arm,  including  appendages.  Information  was  also 
communicated  to  the  contractor  by  the  war  department  that  double  the  num- 
ber specified  in  the  contract  would  be  received,  if  manufactured  at  the  con- 
tractor's establishment  and  delivered  at  the  times  specified  for  the  delivery  of 
the  first  fifty  thousand  arms,  upon  the  same  terms  and  conditions  as  those 
specified  in  that  contract. 

On  the  20th  of  January,  1862,  the  claimant  accepted  the  offer  to  manufac- 
ture and  deliver  the  second  fifty  thousand  muskets  and  appendages,  as  pro- 
posed in  that  offer,  and  duly  notified  the  chief  of  ordnance  of  his  acceptance 
of  the  same  in  writing.  Pursuant  to  that  arrangement  the  claimant  proceeded 
to  make  changes  in  his  machine  works,  and  to  do  whatever  was  necessary  to 
enable  him  to  perform  his  agreement,  and  the  court  of  claims  finds  that  he 
was  able  and  willing  to  perform  the  same,  and  that  he  expended  $75,000  in 
changing  his  machine  works  into  an  armory  for  that  purpose,  and  that. if  he 
had  been  allowed  to  fulfill  the  agreement  his  profits  would  have  amounted  to 
$5.25  per  musket. 

Complaint  is  made  that  the  officers  of  the  United  States  prevented  the 
claimant  from  performing  his  contract,  and  it  appears  that  the  secretary  of 
war,  on  the  13th  of  March,  1862,  by  an  order  of  that  date,  appointed  a  special 
commission,  consisting  of  two  members,  to  audit  and  adjust  all  orders  and 
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claims  on  the  war  department  in  respect  to  ordnance,  arms  and  ammunition, 
providing  in  the  same  order  that  their  decisions  should  be  final  and  conclusive 
upon  the  department  on  all  questions  touching  the  validity  and  execution  of 
the  contracts,  and  the  sums  due  or  to  become  due  upon  the  same,  and  upon  all 
other  questions  arising  out  of  the  contracts  between  the  contractors  and  the 
government.  Whether  the  claimant  ever  appeared  before  the  commission 
does  not  appear,  but  it  does  appear  that  the  commissioners,  on  the  15th  of 
May  in  the  same  year,  without  the  consent  and  against  the  remonstrance  of 
the  claimant,  decided  and  reported  to  the  chief  of  ordnance  that  the  contract 
of  the  claimant  be  confirmed,  subject  to  all  its  terms,  to  the  extent  of  thirty 
thousand  muskets,  upon  the  condition  that  he,  the  claimant,  shall,  within  fif- 
teen days  after  notice  of  the  decision,  execute  a  bond,  with  good  and  sufficient 
sureties,  in  the  form  and  with  the  stipulations  prescribed  by  law  and  the  reg- 
ulations in  such  cases,  for  the  performance  of  the  contract  as  thus  modified, 
and  that  the  contract  shall  be  declared  null  and  of  no  effect  in  case  he  fails  or 
refuses  to  execute  such  a  bond.  Due  notice  was  given  of  the  decision  to  the 
claimant,  and  the  chief  of  ordnance  transmitted  to  him  the  draft  of  the  con- 
tract and  bond  contemplated  by  the  decision,  with  the  request  that  he  would 
execute  and  file  the  same  within  fifteen  days  from  their  receipt  if  he  should 
accept  the  contract  as  confirmed  by  the  commission,  and  the  finding  of  the  court 
of  claims  shows  that  he  executed  the  written  contract  whereby  he  contracted 
and  engaged  to  furnish  to  the  United  States  thirty  thousand  muskets  of  the 
Springfield  pattern ;  and  the  court  of  claims  also  finds  that  the  contract  was 
performed  by  both  parties,  and  that  no  other  muskets  were  ever  furnished  to 
the  United  States  by  the  claimant. 

§  372.  When  a  party  voluntarily  and  without  duress  accepts  a  compromise  <tf 
a  dispute  with  the  government,  he  is  bound  by  it  and  cannot  recover  damages  in 
the  court  of  claims. 

Much  discussion  of  the  case  is  certainly  unnecessary,  as  it  is  as  clear  as  any 
proposition  of  fact  well  can  be,  that  the  claimant  voluntarily  accepted  the 
modification  of  the  contract  as  suggested  by  the  commissioners,  and  that  he 
executed  the  new  contract  in  its  place,  which  he  must  have  understood  was 
intended  to  define  the  obligations  of  both  parties.  His  counsel  suggest  that 
he  accepted  the  new  contract  without  relinquishing  his  claim  for  damages, 
arising  from  the  refusal  of  the  United  States  to  allow  him  to  furnish  the 
whole  one  hundred  thousand  muskets,  but  the  court  is  unable  to  adopt  that 
theory,  as  it  is  quite  clear  that  he  could  not  have  acted  with  any  such  motives 
consistent  with  good  faith  towards  the  war  department,  as  he  must  have 
known  that  the  chief  of  ordnance  supposed  when  he,  the  claimant,  returned 
the  written  contract  duly  executed,  that  the  whole  matter  in  difference  was 
adjusted  to  the  satisfaction  of  all  concerned.  Parties  are  bound  to  good  faith 
in  their  dealings  with  the  United  States  as  well  as  with  individuals,  and  the 
court  is  of  the  opinion  that  no  party  in  such  a  case  could  be  justified,  after  ac- 
cepting such  a  compromise  and  executing  such  discharge,  in  claiming  damages 
for  a  breach  of  the  prior  contract  which  had  been  voluntarily  modified  and 
surrendered,  unless  the  new  contract  was  accepted  under  protest  or  with  no- 
tice that  damages  would  be  claimed  for  the  refusal  of  the  United  States  to  al- 
low the  claimant  to  fulfill  the  contract  which  was  modified  in  the  new  arrange- 
ment. 

It  is  contended  by  the  appellant  that  the  case  is  different  in  principle  from 
the  case  of  United  States  v.  Adams,  7  Wall.,  463  (§§  373-76,  infra),  and  the  other 
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cases,  United  States  v.  Child,  12  Wall.,  232  (§§ 367 -G9y$ujrr a);  United  States  v. 
Justice,  14  id.,  535  (§  380,  infra\  of  a  corresponding  character  decided  by  this 
court,  and  the  court  is  inclined  to  the  same  opinion,  as  it  is  a  plain  case  of  vol- 
untary adjustment  between  the  parties,  which  all  courts  hold  is  final  and 
conclusive.  None  of  those  cases  proceed  upon  the  ground  that  such  a  commis- 
sion possessed  any  judicial  power  to  bind  the  parties  by  their  decision,  or  to 
give  the  decision  any  conclusive  effect.  Xor  can  such  a  commission  compel  a 
claimant  to  appear  before  them  and  litigate  his  claim;  but  if  he  does  ap- 
pear and  prosecute  it,  or  subsequently  accepts  the  t^rms  awarded  as  a  final 
settlement  of  the  controversy,  without  protest,  he  must  be  understood  as  hav- 
ing precluded  himself  from  further  litigation. 

Attempt  is  made  in  argument  to  show  that  the  adjustment  in  this  case,  so  far 
as  the  claimant  is  concerned,  was  the  result  of  duress;  but  the  charge  is 
wholly  unsupported  by  evidence  of  any  kind,  except  that  the  United  States 
proposed  to  annul  the  old  contract  if  the  claimant  refused  to  accept  the  modi- 
fication, which  is  wholly  insufficient  to  establish  such  a  chafrge. 

Apart  from  that,  it  is  also  suggested  that  the  claimant  at  that  time  could 
have  no  remedy  by  suit  against  the  United  States,  as  the  transaction  preceded 
the  passage  of  the  law  establishing  the  court  of  claims.  But  he  might  have 
applied  to  congress  for  relief,  as  all  other  claimants  were  compelled  to  do  from 
the  organization  of  the  government  until  the  law  was  passed  allowing  such 
•  parties  to  prosecute  suits  against  the  United  States. 

Duress,  if  proved,  may  be  a  defense  td  an  action,  and  it  would  doubtless 
be  sufficient  to  relieve  a  party  from  the  effect  of  compromise  which  was  pro- 
cured by  such  means;  but  the  burden  of  proof  to  establish  the  charge,  in 
every  such  case,  is  upon  the  party  making  it,  and  if  he  fails  to  introduce  any 
such  evidence  to  support  it,  the  presumption  is  that  the  charge  is  without  any 
foundation.  United  States  v.  Hodson,  10  Wall,  409  (Bonds,  §§  195-99); 
Brown  v.  Pierce,  7  id.,  214  (Equity,  §§  793-800);  Baker  v.  Morton,  12  id., 
157.  Acceptance  from  the  government  of  a  smaller  sum  than  the  one  claimed, 
even  in  a  case  wThcre  the  amount  relinquished  is  large,  does  not  leave  the 
government  open  to  further  claim  on  the  ground  of  duress,  if  the  acceptance 
was  without  intimidation  and  with  a  full  knowledge  of  all  the  circumstances; 
and  the  case  is  not  changed  because  the  circumstances  attending  the  trans- 
action were  such  that  the  claimant  was  induced  from  the  want  of  the  money 
to  accept  the  smaller  sum  in  full,  which  is  not  proved  in  this  case.  United 
States  v.  Child,  12  Wall.,  232  (§§  367-69,  supra).  Examined  in  any  point  of 
view  we  think  the  decision  of  the  court  of  claims  is  correct. 

Decree  affirmed. 
Chase,  0.  X,  dissented. 

UNITED  STATES  v.  ADAMS. 
(7  Wallace,  463-482.    1868.) 

Appeal  from  the  Court  of  Claims. 

Statement  of  Facts. — Adams  petitioned  for  a  balance  against  the  govern- 
ment on  contracts  with  General  Fremont  for  constructing  a  certain  number 
of  mortar  boats  and  steam  tugs  to  be  used  on  the  western  rivers  in  the  late  civil 
war.  After  the  construction  of  the  boats  by  order  of  the  secretary  of  war, 
they  were  received  into  the  service  of  the  government.    The  contracts  were 
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made  about  the  24th  of  August,  1861,  for  the  boats,  at  a  cost  of  $8,250  each, 
and  about  the  10th  of  September  following,  for  the  tugs,  at  a  cost  of  $2,500, 
each.  On  the  14th  of  October  General  Fremont  was  superseded.  After- 
wards the  secretary  of  war,  in  consequence  of  charges  of  frauds  committed  by 
General  McKinstry,  who  had  charge  of  making  contracts  for  supplies,  etc., 
who  made  the  contracts  in  question,  suspended  payments  upon  all  contracts 
within  the  department.  After  the  dismissal  of  General  McKinstry,  on  the 
25th  of  October,  the  secretary  appointed  a  board  of  commissioners  to  examine 
and  report  upon  all  claims  against  the  military  department  of  the  west,  origi- 
nating prior  to  the  14th  of  October,  1861.  This  board  met  and  gave  notice  to 
ail  claimants  to  produce  their  claims.  Adams  presented  his  claims,  and  the  board 
gave  vouchers  for  the  sums  of  $75,959.24  and  $20,196.00  as  due  from  the 
government,  taking  from  him  a  receipt  in  full  of  all  demands,  which  he  signed 
under  protest.  Under  a  resolution  of  congress  claimant  and  petitioner  pre- 
sented his  vouchers  and  received  payment.  The  court  of  claims  decided  that 
petitioner  was  entitled  to  the  balance  and  gave  him  judgment  for  $112,748.76. 

Opinion  by  Mr.  Justice  Nelson. 

There  has  been  a  good  deal  of  discussion  between  the  learned  counsel  upon 
the  questions  whether  or  not  General  Fremont  possessed  competent  power,  as 
commander  of  the  military  department,  to  make  a  valid  contract  with  the 
petitioner  for  the  construction  of  the  boats,  in  the  absence  of  any  authority 
from  the  quartermaster-general  or  secretary  of  war;  and  if  not,  whether  the 
delivery  of  the  boats,  acceptance  by-  the  secretary,  and  employment  in  the  ser- 
vice of  the  government,  did  not  operate  as  a  ratification  of  the  same.  In  the 
view  the  court  have  taken  of  the  case,  it  is  not  material  how  these  questions 
are  answered.  For  the  purposes  of  the  decision,  we  may  admit  the  com- 
petency of  the  power. 

§  373.  Duty  of  the  secretary  of  war  in  reference  to  contracts  made  by  him  or 
his  subordinates. 

The  secretary  of  war,  subject  to  the  authority  of  the  president,  is  at  the 
head  of  the  department  of  the  government  on  whom  the  duty  devolved  to 
provide  these  boats  for  the  military  expedition  in  contemplation  by  General 
Fremont,  after  their  construction  had  been  determined  on.  The  head  of  the 
appropriate  bureau  of  this  branch  of  the  service  is  the  quartermaster-general, 
who  is  under  the  direction  of  the  secretary.  1  Stat,  at  Largo,  696;  4  id.,  173; 
5  id.,  257;  Kegulations  of  1861,  art.  1064.  And  whether  the  contracts  for  the 
construction  were  made  by  General  Fremont  or  by  the  quartermaster-general, 
the  source  of  the  authority  is  the  head  of  the  war  department.  And  whether 
he  makes  the  contracts  himself,  or  confers  the  authority  upon  others,  it  is  his 
duty  to  see  that  they  are  properly  and  faithfully  executed ;  and  if  he  becomes 
satisfied  that  contracts  which  he  has  made  himself  are  being  fraudulently  exe- 
cuted, or  those  made  by  others  were  made  in  disregard  of  the  rights  of  the 
government,  or  with  the  intent  to  defraud  it,  or  are  being  unfaithfully  exe- 
cuted, it  is  his  duty  to  interpose,  arrest  the  execution,  and  adopt  effectual 
measures  to  protect  the  government  against  the  dishonesty  of  subordinates. 
This  duty  is  too  plain  and  imperative  to  call  for  comments.  As  the  head  of 
the  department  under  whose  charge  the  contracts  were  made  and  were  being 
carried  into  execution,  and  over  which  he  had  the  superintendence  and  con- 
trol, he  was  responsible  to  the  government  for  any  detriment  to  its  interests 
which  it  was  reasonably  within  his  power  to  prevent  or  remedy. 
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§  374.  If  the  sewetary  of  war  has  well-grounded  suspicions  that  contracts 
had  been  entered  into  and  debts  incurred  in  violation  of  the  rights  of  the  gov- 
ernment, it  is  his  duty  to  suspend  the  payment  of  all  claims. 

We  do  not  agree,  therefore,  that  there  was  anything  unusual,  harsh,  or  un- 
justifiable on  the  part  of  the  secretary,  if  there  existed  well-grounded  suspi- 
cions, or  facts  unexplained,  tending  strongly  to  the  conclusion  that  contracts 
had  been  entered  into  and  debts  incurred  within  this  military  district,  in  dis- 
regard of  the  rights  of  the  government,  in  issuing  the  order  to  suspend  the 
payment  of  all  claims  against  it.  This  was  a  proper  if  not  an  indispensable 
step  to  prevent  the  consummation  of  the  frauds.  He  would  have  been  recreant 
to  his  duty  if  he  had  acted  otherwise;  and  after  having  thus  suspended  these 
claims  upon  grounds  and  for  the  reason  stated,  which  we  are  of  opinion  fully 
justified  him,  unless  some  provision  had  been  made  affording  an  immediate 
opportunity  to  the  claimants  to  exhibit  their  claims,  and  establish  their  justice 
and  integrity,  their  only  remedy  would  have  been  an  appeal  to  congress  or  to 
the  court  of  claims,  which,  as  then  organized,  had  no  power  to  render  judg- 
ment against  the  government. 

§  875.  as  to  appointment  of  commissioners  to  investigate  claims. 

Both  these  bodies  were  soon  to  be  in  session  at  Washington,  so  that,  with- 
out any  great  delay,  they  could  have  been  presented  there,  examined,  and 
allowed  or  rejected.  But  these  tribunals  were  distant  from  the  place  where 
these  contracts  had  been  made  and  were  being  carried  into  execution,  and  a 
resort  to  them  would  have  occasioned  delay  and  involved  much  expense.  Un- 
der these  circumstances,  although  they  were  the  appropriate  and,  we  may  say, 
only  legal  tribunals  to  investigate  and  adjust  claims  that  the  heads  of  depart- 
ments had  felt  it  their  duty  to  suspend  or  reject,  it  was  fit,  and  commendable 
in  the  secretary  to  appoint  this  board  of  commissioners  to  meet  at  once  at  a 
place  where  all  the  transactions  had  occurred  out  of  which  the  claims  and  de- 
mands in  dispute  originated.  It  was  impracticable  for  the  secretary  himself 
to  hear  and  adjust  them,  even  if  the  parties  had  desired  it.  The  only  imme- 
diate relief,  therefore,  within  his  power  to  provide,  consistent  with  his  duty 
under  the  circumstances,  was  to  appoint  persons  to  represent  him. 

We  agree  that  this  board  possessed  no  authority,  nor  would  the  secre- 
tary, if  he  had  appeared  in  person,  have  possessed  kany,  to  compel  a  hearing 
and  adjustment  of  the  claims,  nor  did  they  hold  themselves  out  as  possessing 
any  such  authority.  The  board  were  constituted  for  the  simple  purpose  of 
affording  to  such  claimants  as  might  desire  a  tribunal  to  speedily  hear  and  de- 
cide upon  their  claims,  without  the  delay  and  expense  of  resorting  to  those 
which  the  law  had  recognized  or  provided.  It  was  to  relieve  them  from  the 
hardship  resulting  from  the  suspension  of  the  payment,  as  far  as  was  in  the 
power  of  the  secretary ;  a  suspension  which  he  had  felt  compelled  to  order, 
under  the  circumstances,  from  a  sense  of  duty  to  government.  We  cannot, 
therefore,  appreciate  the  force  of  the  argument  that  has  been  urged  on  behalf 
of  these  claimants  that  the  facility  thus  furnished  by  the  board  to  hear  and 
pass  upon  their  claims  in  some  way  operated  compulsorily  to  submit  them  for 
investigation ;  not  legally,  but  morally ;  and  that  their  necessities  compelled 
them  to  seek  this  early  opportunity  to  have  them  heard  and  adjusted.  This 
we  think  a  misapprehension.  It  was  not  so  much  the  presence  of  this  board 
that  compelled  the  submission,  if  any  compulsion  existed,  but  the  certainty,  if 
the  opportunity  was  not  accepted,  they  would  be  obliged  to  encounter  the 
delay  and  expense  of  an  application  to  congress  or  the  court  of  claims.    The 
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constitution  of  the  board  presented  simply  a  choice  of  tribunals  to  hear  these 
claims.  It  was  their  preference  for  the  tribunal  sitting  in  their  midst,  and  the 
high  character  of  its  members,  that  controlled  the  choice.  This  tribunal  also 
afforded  an  additional  advantage  over  the  others,  namely,  that  if  after  the 
hearing  and  adjustment  of  the  claims  the  claimants  were  not  satisfied,  they 
were  free  to  dissent  and  look  for  redress  to  the  only  legal  tribunals  provided 
in  such  cases. 

It  has  been  strongly  argued  that  the  receipt  in  full  of  all  demands  which 
the  board  exacted  from  the  claimant  before  the  delivery  of  the  vouchers  or 
finding  was  unauthorized;  or,  if  authorized,  that  it  is  no  bar  to  that  portion  of 
the  original  claim  rejected  by  the  board,  as  it  is  an  instrument  subject  to  ex- 
planation; that  a  receipt  for  payment  in  full,  when  only  part  of  the  debt  is 
paid,  is  no  defense  to  an  action  for  the  balance;  and,  further,  that  it  was 
signed  under  protest.  In  the  view  we  have  taken  of  the  case,  the  giving  of 
this  receipt  is  of  no  legal  importance.  The  bar  to  any  further  legal  demand 
against  the  government  does  not  rest  upon  this  acquittance,  but  upon  the  vol- 
untary submission  of  the  claims  to  the  board;  the  hearing  and  final  decision 
thereon ;  the  receipt  of  the  vouchers  containing  the  sum  or  amount  found  due 
to  the  claimant;  and  the  acceptance  of  the  payment  of  that  amount,  under  the 
act  of  congress  providing  therefor.  From  the  time  the  secretary  issued  his 
order  suspending  the  payment,  and  which  we  have  held  was  well  justified 
under  the  circumstances,  they  must  be  regarded  as  claims  disputed  by  the 
government,  and,  unless  this  board  had  been  constituted,  could  have  been  ad- 
justed only  by  congress  or  the  court  of  claims.  They  fell  within  that  mass  of 
claims  which  the  heads  of  the  several  departments  had  refused  to  adjust  ac- 
cording to  the  views  of  the  claimants,  and  this  was  the  character  that  attached 
to  them  when  presented  before  the  board.  We  do  not  doubt  but  that  there 
have  been,  and  may  be  hereafter,  cases  where  payments  have  been  mistakenly 
or  wrongfully  withheld  and  the  claimant  compelled  either  to  give  up  his  claim 
or  seek  redress  before  the  appropriate  tribunals,  existing  at  the  time,  to  hear 
and  determine  them.  But  this  is  no  argument  against  the  power  or  right  of 
the  heads  of  the  departments  to  refuse  the  payment.  What  other  remedy  has 
the  government  to  arrest  the  execution  of  fraudulent  contracts,  made  by  its 
subordinates,  or  the  unfaithful  execution  of  them?  In  such  cases  the  courts 
are  open  to  protect  the  rights  of  private  individuals,  but  this  remedy  is  unavail- 
able to  the  government.  The  multitude  of  agents,  official  and  otherwise, 
which  it  is  obliged  to  employ  in  conducting  its  affairs,  render  this  remedy 
utterly  impracticable.  Unless,  therefore,  some  power  exists  in  the  govern- 
ment summarily  to  interfere  and  arrest  the  frauds  and  irregularities  committed 
against  it,  they  must  be  allowed  to  go  on  to  consummation.  Kb  one,  we 
think,  on  reflection,  will  deny  this  power. 

A  good  deal  of  the  argument  on  the  part  of  the  claimant  in  support  of  the 
right  to  recover  the  contract  price  of  these  boats  is  placed  upon  the  ground  of 
the  absence  of  any  authority  in  the  board  of  commissioners  to  pass,  in  invitumy 
upon  the  claims.  We  have  conceded  this  want  of  authority.  They  possessed 
no  judicial  power;  nor  did  they  claim  to  exercise  any.  The  government  hav- 
ing suspended  all  payment  upon  the  contracts,  upon  allegations  of  frauds  and 
irregularities,  until  an  inquiry  could  be  had  m  respect  to  them,  appointed  this 
board  as  a  favor  to  its  creditors  to  enable  those  who  might  desire  it  to  have  an 
immediate  investigation.  It  was  an  act  of  kindness  to  them.  They  were  left 
free,  however,  to  present  or  withhold  their  claims.    But  we  find  nothing  in  the 
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constitution  of  the  board,  or  in  its  proceedings,  or  in  the  proceedings  on  the 
part  of  the  government,  indicating  expressly  or  by  implication,  that  when 
the  investigation  was  thus  voluntarily  submitted  to,  the  amount  adjusted,  and 
the  acceptance  of  payment  by  the  claimant,  the  proceeding  was  not  to  be 
final.  It  could  hardly  have  been  supposed  or  believed  by  the  claimants  them- 
selves, that  the  government  would  have  gone  to  the  expense  of  furnishing  them 
a  tribunal  in  their  midst  for  this  investigation,  and  subject  itself  also  to  the 
expense  of  carrying  it  on  in  the  cases  submitted  to  its  cognizance,  as  a  matter 
of  mere  preliminary  inquiry,  to  adjust  parts  or  portions  of  a  contract,  and 
make  advances  thereon,  leaving  the  residue  for  further  litigation  before  con- 
gress or  the  court  of  claims.  This  is  not  the  course  of  litigation  between 
private  parties;  they  are  not  allowed  to  split  up  an  entire  contract  or  demand 
into  several  parts;  and  we  are  not  aware  of  any  reason  for  an  exception  to 
the  rule  in  a  proceeding  against  the  government.  We  cannot  think  that  a 
further  hearing  before  any  other  tribunal  of  the  same  matters  was  within  the 
contemplation  of  either  party. 

§376.  Finding  of  hoard  of  commissioners,  so  far  as  respects  cases  of  volun- 
tary submission,  followed  by  acceptance  of  payment,  is  conclusive  upon  the  claim. 

The  hearing  before  this  board  was  had  more  than  a  3rear  before  the  present 
court  of  claims  was  established,  under  the  act  of  congress  of  March  3,  1863, 
which  authorizes  suits  and  judgments  against  the  government.  Previously, 
the  only  remedy  of  the  creditor  was  by  an  application  to  congress,  or  to  the 
court  of  claims,  which  was  established  in  1855,  but  possessed  no  authority  to 
render  judgment  against  it.  It  was  but  a  commission  appointed  by  the  gov- 
ernment to  hear  and  pass  upon  claims,  but  whose  determination  had  no  force 
till  confirmed  by  congress.  It  differed  from  the  commission  in  the  present 
case,  as  it  was  established  by  law,  and  had  general  authority  to  hear  all  claims  j 
but  so  far  as  respects  the  cases  of  voluntary  submission  before  the  board,  we 
regard  the  finding,  followed  by  acceptance  of  payment,  as  conclusive  upon  the 
claim  as  if  it  had  been  before  this  first  court  of  claims,  and  heard  and  decided 
there,  and  the  amount  found  due  paid  by  the  government.  Now,  we  suppose 
that  it  would  be  an  error  in  the  court  of  claims,  as  at  present  constituted, 
with  power  to  render  judgment  against  the  government,  to  hear  and  revise  the 
allowance  of  a  claim  already  heard  and  decided  upon  by  congress,  or  by  the 
the  former  court  of  claims,  and  payment  made,  even  if  the  claimant  was  not 
satisfied.  And,  we  think,  it  is  equally  error  in  the  present  case,  upon  the 
the  same  principle  and  for  the  same  reasons. 

Indeed,  unless  the  claimant  is  barred,  under  the  circumstances  stated,  it  would 
be  difficult  for  the  government  to  determine  when  there  would  be  an  end  to 
claims  put  forth  against  it,  as  there  is  no  statute  of  limitations,  of  which 
we  are  aware,  applicable  to  them  before  this  court. 

The  judgment  of  the  court  is  that  the  decree  must  be  reversed,  the  cause 
remanded,  with  directions  to  enter  a  decree  dismissing  the  petition. 

GIBBONS  v.  UNITED  STATES. 
(8  Wallace,  269-276.    1868.) 

Appeal  from  the  Court  of  Claims. 
Opinion  by  Mr.  Justice  Miller. 

Statement  of  Facts. —  The  facts  found  by  the  court  of  claims  show  that 
tinder  the  original  contract  between  the  plaintiff  and  the  United  States,  the 
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plaintiff  had  delivered  part  of  the  two  hundred  thousand  bushels  of  oats 
which  be  had  agreed  to  deliver,  and  had  tendered  the  remainder,  and  that  the 
quartermaster  to  whom  they  were  property  tendered  had  refused  to  receive 
them.  If  the  plaintiff  suffered  any  loss  by  that  refusal,  he  is  entitled  to  re- 
cover for  it  in  this  action.  But  the  only  items  of  his  account  which  refer  to 
this  part  of  the  transaction  were  allowed  to  him  by  the  court,  except  the  claim 
of  $400  damages  for  failure  to  accept  the  oats,  and  there  is  no  evidence  that 
he  lost  anything  by  this  refusal.  On  the  contrary,  it  appears  that  oats  had 
risen  in  the  market  above  the  contract  price,  so  that  the  presumption  is  that 
he  was  benefited  instead  of  injured  by  the  refusal  of  the  officer  to  accept  the 
oats  when  offered. 

But  after  all  this  had  passed  and  the  time  for  delivering  the  oats  had  ex- 
pired, the  quartermaster  in  charge  of  the  matter  demanded  of  the  plaintiff 
that  he  should  still  furnish  the  quantity  of  oats  necessary,  with  what  had  been 
received,  to  complete  the  two  hundred  thousand  bushels,  at  the  price  stipulated 
in  the  original  agreement.  The  plaintiff  objected  to  this  at  first,  but  finally 
yielded  and  delivered  the  remainder  of  the  oats.  Not  content,  however,  with 
the  price  fixed  by  the  contract,  he  now  claims  that  oats  had  advanced  in  the 
market,  and  were  worth,  at  the  time  of  this  latter  delivery,  eight  and  three- 
fourths  and  twelve  cents  per  bushel  more  than  that  price,  and  for  the  amount 
of  this  difference,  with  some  other  matters,  he  asks  judgment. 

§  377.  The  obligation  of  a  contract  to  receive  is  as  strong  as  tltat  to  deliver. 
A  refusal  to  receive  absolves  the  other  party. 

It  is  very  clear  that  but  one  contract  was  ever  made  in  this  case,  and  that 
the  plaintiff  was  absolved  from  this  by  the  refusal  of  the  quartermaster  to  re- 
ceive the  oats  when  tendered.  But  from  whatever  motive  he  may  after- 
wards have  consented  to  renew  that  agreement  and  proceed  to  its  fulfillment, 
its  terms  were  the  same.  If  such  pressure  was  brought  to  bear  on  him  as 
would  make  the  renewal  of  the  contract  void,  as  being  obtained  by  duress, 
then  there  was  no  contract,  and  the  proceeding  was  a  tort  for  which  the  offi- 
cer may  have  been  personally  liable.  If  the  plaintiff's  consent  was  voluntary,  then 
the  contract  to  which  he  assented  was  binding,  and  must  control  the  case. 
The  quartermaster  treated  the  contract  as  still  in  force,  and  his  demand 
on  the  plaintiff  was  made  under  that  idea.  In  this  he  was  wrong.  But  the 
plaintiff  had  his  option  to  concur  in  this  view  and  deliver  the  balance  of  the 
oats,  or  to  refuse  to  deliver  any  more. 

Though  the  court  of  claims  finds  that  the  plaintiff,  when  he  consented  to 
deliver,  had  gone  to  that  officer's  quarters  in  company  with  an  orderly,  which 
he  considered  as  an  arrest,  the  court  does  not  find  an  arrest,  nor  the  use  of  any 
force  against  his  person.  Nor  does  the  petition  of  the  plaintiff  say  anything 
about  an  arrest,  or  force,  or  duress.  That  he  feared  the  officer  might  buy  the 
oats  in  the  market,  and  hold  back  the  difference  in  price  from  the  money  due 
lor  oats  already  delivered,  does  not  invalidate  -the  contract  which  he  consented 
to  fulfill  to  avoid  that  result.  He  could  still  have  refused,  and  the  govern- 
ment would  have  paid  him  what  it  owed  him. 

The  supposition  that  the  government  will  not  pay  its  debts,  or  will  not  do 
justice,  is  not  to  be  indulged.  Still  less  can  it  be  made  the  foundation  for  a 
claim  of  indemnity  against  loss  incurred  by  an  individual  by  acting  on  such  a 
suggestion. 

§  3  7  8.  The  government  is  not  responsible  for  the  unauthorized  torts  of  its  officers. 

But  it  is  not  to  be  disguised  that  this  case  is  an  attempt,  under  the  assump- 
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tion  of  an  implied  contract,,  to  make  the  government  responsible  for  the  un- 
authorized acts  of  its  officer,  those  acts  being  in  themselves  torts.  No 
government  has  ever  held  itself  liable  to  individuals  for  the  misfeasance, 
laches,  or  unauthorized  exercise  of  power  by  its  officers  and  agents.  In  the 
language  of  Judge  Story  (Story  on  Agencies,  §  319), "  it  does  not  undertake  to 
guarantee  to  any  person  the  fidelity  of  any  of  the  officers  or  agents  whom  it 
employs,  since  that  would  involve  it  in  all  its  operations  in  endless  embarrass- 
ments, and  difficulties,  and  losses,  which  would  be  subversive  of  the  public  in- 
terests." United  States  v.  Kirkpatrick,  9  Wheat.,  720  (Bonds,  §§  419-22); 
Dox  v.  Postmaster-General,  1  Pet.,  318  (Bonds,  §§  769-71);  Con  well  v.  Voorhees, 
13  Ohio,  523. 

§  379.  The  jurisdiction  of  the  court  of  claims  is  limited  to  cases  of  con- 
tracts. 

The  creation  by  act  of  congress  of  a  court  in  which  the  United  States  may 
be  sued  presents  a  novel  feature  in  our  jurisprudence,  though  the  act  limits 
such  suits  to  claims  founded  on  contracts,  express  or  implied,  with  certain  un« 
important  exceptions.  But  in  the  exercise  of  this  unaccustomed  jurisdiction 
the  courts"  are  embarrassed  by  the  necessary  absence  of  precedent  and  settled 
principles  by  which  the  liability  of  the  government  may  be  determined.  In  a 
few  adjudged  cases  where  the  United  States  was  plaintiff,  the  defendants  have 
been  permitted  to  assert  demands  of  various  kinds  by  way  of  set-off,  and  these 
cases  may  afford  useful  guidance  where  they  are  in  point.  The  cases  of 
United  States  v.  Kirkpatrick,  9  Wheat.,  720 ;  and  Dox  v.  The  Postmaster-Gen- 
eral, 1  Pet,  318,  are  of  this  class,  and  establish  the  principle  that  even  in  regard 
to  matters  connected  with  the  cause  of  action  relied  on  by  the  United  States, 
the  government  is  not  responsible  for  the  laches,  however  gross,  of  its  officers. 
Nichols  v.  United  States,  7  Wall.,  122. 

The  language  of  the  statutes  which  confer  jurisdiction-  upon  the  court  of 
claims  excludes,  by  the  strongest  implication,  demands  against  the  govern- 
ment founded  on  torts.  The  general  principle,  which  we  have  already  stated 
as  applicable  to  all  governments,  forbids,  on  a  policy  imposed  by  necessity, 
that  they  should  hold  themselves  liable  for  unauthorized  wrongs  inflicted  by 
their  officers  on  the  citizen,  though  occurring  while  engaged  in  the  discharge  of 
official  duties. 

In  the  absence  of  adjudged  cases  determining  how  far  the  government  may 
be  responsible  on  an  implied  assumpsit  for  acts  which,  though  unauthorized, 
•may  have  been  done  in  its  interest,  and  of  which  it  may  have  received  the 
benefit,  the  apparent  hardships  of  many  such  cases  present  strong  appeals  to 
the  courts  to  indemnify  the  suffering  individual  at  the  expense  of  the  United 
States. 

These  reflections  admonish  us  to  be  cautious  that  we  do  not  permit  the  de- 
cisions of  this  court  to  become  authority  for  the  righting,  in  the  court  of 
claims,  of  all  wrongs  done  to  individuals  by  the  officers  of  the  general  govern- 
ment, though  they  may  have  been  committed  while  serving  that  government, 
and  in  the  belief  that  it  was  for  its  interest.  In  such  cases,  where  it  is  proper 
for  the  nation  to  furnish  a  remedy,  congress  has  wisely  reserved  the  matter  for 
its  own  determination.    It  certainly  has  not  conferred  it  on  the  court  of  claims. 

Judgment  affirmed. 
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UNITED  STATES  v.  JUSTICE. 
(14  Wallace,  535-550.     1871.) 

Appeal  from  the  Court  of  Claims. 

Statement  of  Facts. —  Philip  S.  Justice  offered,  in  1861,  by  letter,  to  furnish 
to  the  government  certain  arms  similar  in  style  to  a  sample  arm  which  Lieuten- 
ant Tread  well,  a  purchasing  agent  of  the  government,  described  as  a  service- 
able arm  to  his  superiors  in  the  ordnance  department.  Treadwell  accepted 
the  offer.    The  remaining  facts  are  stated  in  the  opinion. 

Opinion  by  Mr.  Justice  Davis. 

It  is  impossible  to  escape  the  conclusion,  after  reading  the  evidence  which 
the  court  of  claims  incorporates  with  its  finding  of  facts  in  this  case,  that  the 
arms  obtained  by  the  government  from  Justice  were  unserviceable  and  even 
unsafe  for  the  troops  to  handle,  whether  they  were  equal  to  the  sample  arm 
furnished  by  him  or  not.  It  is  true  they  had  been  accepted  by  Lieutenant 
Treadwell,  with  whom  the  contract  of  purchase  was  made,  after  inspection  by 
subordinates  appointed  by  him ;  but  when  difficulty  arose  in  relation  to  them, 
he  said,  in  justification  of  his  conduct,  and  to  show  his  interpretation  of  the 
contract,  that  he  had  instructed  these  inspecting  officers  to  reject  all  the  arms 
that,  in  their  opinion,  were  not  good  and  in  all  respects  fit  for  use  in  the  field. 
That  the  duty  with  which  these  officers  were  charged  was,  to  say  the  least,  neg- 
ligently performed,  is  evident  from  the  result  of  the  subsequent  inspection 
which  was  ordered.  This  inspection  was  in  response  to  serious  complaints 
from  three  regiments  of  Pennsylvania  volunteers  which  had  been  armed  with 
the  muskets  in  controversy.  The  arms  of  each  regiment  were  inspected  by  a 
separate  commissioned  officer  of  experience,  and  all  united  in  condemning 
them  as  worthless,  and,  indeed,  dangerous  to  those  using  them. 

In  this  state  of  case,  the  chief  of  the  ordnance  bureau  informed  the  secre- 
tary of  war  that  he  deemed  it  his  duty  to  withhold  payment  of  one  of  the 
vouchers  given  for  these  arms  until  the  matter  could  be  further  investigated, 
and  recommended  reference  of  the  entire  subject  to  the  commission  then  sit- 
ting in  Washington,  which  had  been  constituted  by  the  proper  authority  "to 
audit  and  adjust  all  contracts,  orders  and  claims  on  the  war  department  in 
respect  to  ordnance,  arms  and  ammunition."  In  accordance  with  this  recom- 
mendation the  case  was  referred  to  this  commission,  which,  after  full  investi- 
gation, and  a  patient  hearing  given  to  Justice,  reported  that  he  had  not 
fulfilled  his  obligation  to  furnish  u  a  serviceable  arm  "  to  the  government,  and 
fixed  a  basis  on  which  the  account  should  be  settled.  This  basis  of  settlement 
was  adopted,  and  in  accordance  with  it  the  secretary  of  the  treasury,  on  the 
8th  of  December,  1862,  pursuant  to  a  requisition  of  the  war  department,  drew 
his  warrant  on  the  treasurer  of  the  United  States  in  favor  of  Justice  for  the 
amount  found  due  by  the  accounting  officers,  which  was  transmitted  to  him, 
and  receipt  of  it  acknowledged  by  letter.  After  waiting  until  the  five  years' 
limitation  to  actions  of  this  kind  had  nearly  expired,  he  brings  this  suit  to 
recover  the  balance  of  the  claim,  according  to  the  original  contract  price, 
and  the  question  is,  can  he  maintain  it? 

§  380.  Conclusiveness  of  finding  and  settlement  by  commission. 

In  the  nature  of  things,  (luring  such  a  war  as  we  have  just  passed  through, 
contracts  would  in  many  instances  be  made  by  some  of  the  numerous  sub- 
ordinates intrusted  with  that  duty,  in  disregard  of  the  rights  of  the  govern- 
ment, or,  if  properly  made,  would  be  so  unfaithfully  executed  that  the  public 
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service  would  suffer  unless  their  further  execution  were  arrested.  Although 
every  just  government  is  desirous  of  making  full  compensation  to  its  creditors 
in  all  cases  of  fair  dealing,  it  (Cannot  afford  to  recognize  this  rule  where  an 
imposition  has  been  practiced  upon  it.  Of  necessity  it  acts  through  agents 
And  cannot,  therefore,  assure  its  own  protection  as  natural  persons  in  dealing 
with  each  other.  What,  then,  was  the  proper  course  for  the  goverment  to 
pursue  in  relation  to  these  disputed  claims?  To  pay  them,  in  the  existing  con- 
dition of  the  country,  would  set  a  bad  example  and  lead  to  the  most  ruinous 
consequences ;  and  to  withhold  payment  altogether  until  congress  or  the  cotirt 
of  claims  should  act,  would  be,  in  case  the  claim  should  prove  to  be  meritorious, 
a  hardship.  Common  fairness  required  that  some  mode  should  be  adopted  for 
thespeedy  adjustment  of  these  differences  between  the  creditor  and  the  govern- 
ment, and  what  better  mode  for  the  accomplishment  of  this  object  than  the 
appointment  of  a  commission  of  intelligent  and  disinterested  persons  to  hear 
the  respective  parties  and  to  settle  the  allowance  to  be  made?  We  know  by 
the  history  of  the  times,  that  several  commissions  for  this  purpose  were 
appointed  during  the  war,  and  the  record  discloses  the  fact  that  when  this  con* 
troversy  arose  there  was  one  sitting  in  this  city,  constituted  by  the  secretary 
of  war  under  the  authority  of  the  president,  to  audit  and  adjust  claims  of  like 
character.  It  is  fair  to  presume,  in  the  absence  of  anything  in  the  record  to 
the  contrary,  that  the  creation  of  this  commission  was  a  necessity  produced  by 
the  number  and  magnitude  of  the  claims  presented  to  the  ordnance  bureau 
which  the  head  of  it  deemed  unjust,  and  was,  therefore,  unwilling  to  pay.  This 
commission,  like  all  others  with  similar  authority,  possessed  no  judicial  power, 
nor  did  it  attempt  to  exercise  any.  It  could  not  compel  a  claimant  to  appear 
before  it  and  submit  to  its  action,  nor  would  its  decision,  in  case  there  were  no 
adversary  party,  have  any  conclusive  effect.  If,  on  the  contrary,  the  party 
whose  claim  was  disputed  went  before  it,  participated  in  its  proceedings,  and 
took  the  sum  found  to  be  due  him  without  protest,  he  cannot  afterwards  be 
heard  to  say  that  he  did  not  accept  this  in  full  satisfaction  of  his  demand.  This 
voluntary  submission  and  reception  of  the  money  is  an  acceptance  on  the  part 
of  the  claimant  of  the  mode  tendered  him  by  the  government  for  the  settle- 
ment of  his  disputed  claim,  and  precludes  him  from  any  further  litigation. 

It  is  always  in  the  power  of  parties  to  compromise  their  differences.  One 
way  of  doing  this  is  by  arbitrators,  mutually  chosen;  but  from  such  submission 
neither  party  is  at  liberty  to  withdraw  after  the  award  is  made.  The  condi- 
tion of  the  government  creditor  is  better  than  this,  for,  if  dissatisfied  with  the 
allowance  made  him  by  the  commission,  he  can  refuse  to  receive  it,  or  can  ac- 
company his  receipt  of  it,  if  he  chooses  to  take  it,  with  a  proper  protest.  This 
protest  is  necessary  to  inform  the  government  that  the  compromise  is  rejected, 
and  that  this  rejection  leaves  the  claimant  free  to  litigate  the  matter  in  dis- 
pute before  the  court  of  claims.  If  with  this  knowledge  and  under  these  cir- 
cumstances the  money  is  paid,  there  can  be  no  just  cause  of  complaint  on 
either  side,  and  the  status  of  the  parties  is  not  affected  by  anything  which 
transpired  before  the  commission. 

These  views  dispose  of  this  case.  If  it  be  conceded  that  the  guns  obtained 
from  Justice  were  equal  to  the  sample  furnished,  still  it  is  manifest  they  were 
not  a  serviceable  arm,  and  were  besides  unsafe,  and  that  the  government  with- 
held the  payment  of  the  voucher  because  the  contract,  in  the  opinion  of  the 
ordnance  bureau,  was  unfaithfully  executed.  The  contract,  with  the  accom- 
panying papers,  was  referred  to  the  ordnance  commission.    Justice  appeared 
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before  it  to  contest  the  position  of  the  govenynent,  and,  although  he  offered 
no  evidence,  argued  his  case  in  writing.  And,  as  if  to  leave  no  doubt  of  his 
intention  to  abide  the  result,  he  succeeded,  two  weeks  after  the  commission  had 
reported  on  the  matter  to  the  chief  of  ordnance,  in  getting  an  error  against 
him  corrected.  And  when  this  was  done,  and  the  account  stated  in  conform- 
ity with  this  correction,  he  receives  the  amount  allowed  him  without  an  inti- 
mation of  dissatisfaction.  It  is  difficult  to  suppose  that  at  this#time  he  had 
any  other  purpose  than  to  acquiesce  in  the  decision  which  was  made.  If  his 
purpose  were  different,  why  the  long  delay  in  instituting  suit?  It  is  hard  to 
believe  that  the  course  subsequently  taken  was  not  the  result  of  an  after- 
thought. 

The  recent  cases  in  this  court  of  the  United  States  v.  Adams  (§§  373-76, 
supra),  and  the  United  States  v.  Child  (§§  367-69,  supra),  are  like  this  in  prin- 
ciple, although  they  contain  some  elements  not  applicable  here. 

Judgment  reversed  and  the  cause  remanded  to  the  court  of  claims,  with  in- 
structions to  dismiss  the  petition. 


BRAWLEY  v.  UNITED  STATES. 
(6  Otto,  168-174.    1877.) 

Appeal  from  the  Court  of  Claims. 

Statement  op  Facts. —  Brawley  contracted  with  a  United  States  quarter- 
master to  deliver  at  a  military  post  eight  hundred  and  eighty  cords  of  wood, 
"  more  or  less,"  as  might  be  required  for  the  use  of  the  post.  The  command- 
ing officer  notified  him,  four  days  after  the  contract  was  signed,  that  only 
forty  cords  would  be  needed ;  but,  having  done  a  good  deal  of  the  work  in 
anticipation,  he  claimed  payment  for  the  whole  eight  hundred  and  eighty 
cords.     His  petition  was  dismissed. 

§  381.  The  rule  of  construction  of  a  contract  in  which  there  are  such  words 
qf  limitation  as  " about"  " more  or  less?  or  the  like. 

Opinion  by  Mr.  Justice  Bjradley. 

From  an  examination  of  the  authorities,  it  seems  to  us  that  the  general  roles 
which  must  govern  this  case  may  be  expressed  as  follows: 

Where  a  contract  is  made  to  sell  or  furnish  certain  goods  identified  by  ref- 
erence to  independent  circumstances,  such  as  an  entire  lot  deposited  in  a  cer- 
tain warehouse,  or  all  that  may  be  manufactured  by  the  vendor  in  a  certain 
establishment,  or  that  may  be  shipped  by  his  agent  or  correspondent  in  certain 
vessels,  and  the  quantity  is  named,  with  the  qualification  of  "about,"  or  "  more 
or  less,"  or  words  of  like  import,  the  contract  applies  to  the  specific  lot;  and 
the  naming  of  the  quantity  is  not  regarded  as  in  the  nature  of  a  warranty, 
but  only  as  an  estimate  of  the  probable  amount,  in  reference  to  which  good 
faith  is  all  that  is  required  of  the  party  making  it.  In  such  cases  the  govern- 
ing rule  is  somewhat  analogous  to  that  which  is  applied  in  the  description  of 
lands,  wheVe  natural  boundaries  and  monuments  control  courses  and  distances 
and  estimates  of  quantity. 

But  when  no  such  independent  circumstances  are  referred  to,  and  the  en- 
gagement is  to  furnish  goods  of  a  certain  quality  or  character  to  a  certain 
amount,  the  quantity  specified  is  material  and  governs  the  contract.  The  ad- 
dition of  the  qualifying  words  "about,"  "more  or  less,"  and  the  like,  in  such 
cases,  is  only  for  the  purpose  of  providing  against  accidental  variations  aris- 
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ing  from  slight  and  unimportant  excesses  or  deficiencies  in  number,  measure 
or  weight. 

§  382.  The  rule  of  construction  of  a  contract,  when  qualifying  words  are  sup- 
plemented by  other  conditions. 

If,  however,  the  qualifying  words  are  supplemented  by  other  stipulations  or 
conditions  which  give  them  a  broader  scope  or  a  more  extensive  significancy, 
then  the  contract  is  to  be  governed  by  such  added  stipulations  or  conditions. 
As,  if  it  be  agreed  to  furnish  so  many  bushels  of  wheat,  more  or  less,  accord- 
ing to  what  the  party  receiving  it  shall  require  for  the  use  of  his  mill,  then 
the  contract  is  not  governed  by  the  quantity  named,  nor  by  that  quantity 
with  slight  and  unimportant  variations,  but  by  what  the  receiving  party  shall 
require  for  the  use  of  his  mill ;  and  the  variation  from  the  quantity  named 
will  depend  upon  his  discretion  and  requirements,  so  long  as  he  acts  in  good 
faith.  So  where  a  manufacturer  contracts  to  deliver  at  a  certain  price  all  the 
articles  he  shall  make  in  his  factory  for  the  space  of  two  years,  "  say  a  thous- 
and to  twelve  hundred  gallons  of  naphtha  per  month,"  the  designation  of 
quantity  is  qualified  not  only  by  the  indeterminate  word  "  say,"  but  by  the 
fair  discretion  or  ability  of  the  manufacturer,  always  provided  he  acts  in  good 
faith.  This  was  the  precise  decision  in  Gwillim  v.  Daniell,  2  Cromp.,  M.  &  R., 
61,  where  Lord  Abinger  says:  "The  agreement  is  simply  this,  that  the 
plaintiff  undertakes  to  accept  ail  the  naphtha  that  the  defendant  may  happen 
to  manufacture  within  the  period  of  two  years.  The  words,  *  say  from  one 
thousand  to  twelve  hundred  gallons  [per  month],'  are  not  shown  to  mean  that 
the  defendant  undertook,  at  all  events,  that  the  quantity  manufactured  should 
amount  to  so  much.  If  by  fraud  the  defendant  manufactured  less  than  he 
ought  to  have  done,  the  breach  should  have  been  shaped  accordingly.  Here 
it  does  not  appear  that,  in  the  ordinary  course  of  his  manufacture,  the  defend- 
ant ought  to  have  produced  a  larger  quantity  than  he  has  done;  and  we  can- 
not, therefcfre,  say  that  he  has  broken  his  contract." 

We  think  that  there  is  manifest  reason  in  this  decision,  and  that  the  present 
case  is  within  it.  The  contract  was  not  for  the  delivery  of  any  particular  lot, 
or  any  particular  quantity,  but  to  deliver  at  the  post  of  Fort  Pembina  eight 
hundred  and  eighty  cords  of  wood,  "  more  or  less,  as  shall  be  determined  to 
be  necessary  by  the  post-commander  for  the  regular  supply,  in  accordance  with 
army  regulations,  of  the  troops  and  employees  of  the  garrison  of  said  post,  for 
the  fiscal  year  beginning  July  1,  1871."  These  are  the  determinative  words  of 
the  contract,  and  the  quantity  designated,  eight  hundred  and  eighty  cords,  is 
to  be  regarded  merely  as  an  estimate  of  what  the  officer  making  the  contract 
at  the  time  supposed  might  be  required.  The  substantial  engagement  was  to 
furnish  what  should  be  determined  to  be  necessary  by  the  post-commander  for 
the  regular  supply  for  the  year,  in  accordance  with  army  regulations.  The 
post-commander,  as  soon  as  he  learned  of  the  contract,  and  within  four  days 
after  it  was  signed,  informed  the  claimant  that  but  forty  cords  of  wood  would 
be  required  thereon,  and  forbid  his  hauling  any  more  to  the  government  yard. 
About  a  fortnight  later,  on  the  1st  of  July,  1871,  written  notice  to  the  same 
effect  was  served  on  the  claimant,  signed  by  the  post-commander.  And  the 
court  of  claims  finds,  as  a  fact,  that  the  post  of  Fort  Pembina  did  not  need  for 
the  fiscal  year  in  question  more  than  the  forty  cords  of  wood  which  were 
accepted  by  the  defendants,  thus  precluding  any  plea  that,  in  fixing  and 
determining  the  amount  required,  the  post-commander  was  actuated  by  any 
want  of  good  faith. 
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§  383.  The  effect  tupon  a  contract  of  previous  and  contemporary  facts  and 
transactions. 

Reference  is  made  to  the  previous  negotiations  which  led  to  the  making  of 
the  contract,  the  bid  of  the  claimant,  the  fact  that  the  contract  was  awarded 
to  him  on  his  bid  as  early  as  May,  and  that,  on  the  faith  and  expectation  that 
the  quantity  named  would  be  wanted,  he  had  cut  the  eight  hundred  and  eighty 
cords  of  wood  before  the  contract  was  signed. 

All  this  is  irrelevant  matter.  The  written  contract  merged  all  previous 
negotiations,  and  is  presumed,  in  law,  to  express  the  final  understanding  of  the 
parties.  If  the  contract  did  not  express  the  true  agreement,  it  was  the  claim- 
ant's folly  to  have  signed  it.  The  court  cannot  be  governed  by  any  such  out- 
side considerations.  Previous  and  contemporary  transactions  and  facts  may 
be  very  properly  taken  into  consideration  to  ascertain  the  subject-matter  of  a 
contract,  and  the  sense  in  which  the  parties  may  have  used  particular  terms, 
but  not  to  alter  or  modify  the  plain  language  which  they  have  used. 

Judgment  affirmed. 


CHICAGO  &  NORTHWESTERN  RAILWAY  COMPANY  v.  UNITED  STATES. 

(14  Otto,  680-687.    1881.) 

Appeal  from  the  Court  of  Claims. 

Statement  of  Facts. —  The  Chicago  &  Northwestern  Bail  way  Company 
made  a  contract  in  1875  to  carry  the  mails  at  a  price  conforming  to  statutes 
then  in  force.  This  contract  was  made  for  the  term  of  four  years.  In  October, 
1876,  the  postmaster-general,  acting  under  the  act  of  July  12,  1876,  chapter 
179,  notified  the  company  that  he  would  reduce  their  compensation  twenty  per 
cent,  from  the  1st  of  July,  1876.  The  railroad  company  protested  against 
this  reduction.  * 

Under  an  act  passed  in  June,  1878,  the  postmaster-general  reduced  the  com- 
pensation of  the  company  five  per  cent.  more.  The  company  protested,  but 
continued  to  perform  the  mail  service,  until  the  expiration  of  its  contract,  and 
brought  this  suit  to  recover  the  difference.  The  court  of  claims  rejected  the 
claim,  and  the  company  appealed. 

Opinion  by  Mr.  Justice  Matthews. 

The  power  of  congress  to  direct  by  law  the  price  at  which  the  mail  service 
here  in  question  should  be  performed  was  expressly  reserved  as  a  condition  of 
the  land  grants,  which  formed,  in  part,  their  motive  and  consideration.  But 
when  congress  authorized  the  postmaster-general  to  fix  the  price  by  contract, 
within  specified  maximum  rates,  and  for  a  period  of  four  years,  it  was  an 
agreement  on  the  part  of  the  United  States  that  the  stipulated  compensation 
should  not  be  withheld  during  that  period,  which  it  could  not  refuse  to  per- 
form without  a  breach  of  the  public  faith.  The  contract  was  an  exercise  of 
the  reserved  power,  with  an  added  obligation  not  to  exercise  it  otherwise  for 
the  period  agreed  on,  and  we  are  unable  to  perceive  any  ground  on  which  its 
validity  can  be  denied.  The  stipulations  in  the  contract  on  the  part  of  the 
railroad  company  transcend  its  necessary  obligations,  growing  out  of  the 
acceptance  of  the  conditions  of  the  land  grant,  and  furnish  a  sufficient  and 
distinct  consideration  for  the  promise  of  the  government  not  to  disturb  the 
rates  of  the  contract  during  the  period  of  its  existence;  for  there  are  several 
stipulations  collateral  to  the  service  to  be  rendered,  which  the  government 
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conld  not  have  exacted  as  due  by  previous  obligation,  and  irrespective  of  the 
assent  of  the  company. 

The  power  to  establish  the  price  includes  the  power  also  to  declare  the 
period  of  its  duration;  and  if  it  be  said  that  any  contract  which  fixes  both 
the  price  and  its  duration  must  be  construed  as  subject  to  the  continuous  con- 
trol of  the  power  which  made  it,  it  must  also  be  admitted  that  no  change  can 
be  made  without  the  abrogation  of  the  contract.  The  government,  whatever 
power  it  may  reserve  over  its  own  agreements,  cannot  impose  new  contracts 
upon  those  with  whom  it  deals.  It  might,  by  a  repeal  of  the  contract  ex- 
pressly stipulated,  restore  the  previous  state,  and  claim  the  bare  rights  it  had 
before ;  but  it  cannot  do  more  than  that.  It  certainly  cannot  retain  the  obli 
gation  of  the  contract  as  against  the  company,  and  at  the  same  time  vary  its 
own,  unless  it  has  reserved  the  right  to  do  so  in  the  contract  itself. 

Some  claim  of  this  kind  is  put  forward  in  the  present  case,  and  the  ninth 
clause  in  the  contract  is  referred  to  as  containing  such  a  reservation.  Clearly 
this  confers  power  upon  the  postmaster-general  to  discontinue  or  curtail  the 
service,  in  whole  or  in  part,  he  allowing,  as  an  indemnity  to  the  contractor,  a 
month's  extra  pay  on  the  amount  of  service  dispensed  with,  and  a  pro  rata 
compensation  for  that  retained  and  continued.  But  this  is  not  a  power  to  re- 
duce the  compensation  for  the  full  service  performed,  or  to  alter  the  terms  of  the 
contract.  It  is  true  that  under  this  reservation  the  postmaster-general  would 
be  authorized  to  discontinue  the  entire  service  contemplated  by  the  contract, 
and  the  practical  effect  of  that  would  be  to  terminate  the  contract  itself,  on 
making  the  indemnity  specified.  But  in  that  event,  the  contract  being  at  an 
end,  the  company  would  no  longer  be  under  any  obligation  except  that  im- 
posed by  the  original  conditions  accepted  with  the  land  grants,  and  the  gov- 
ernment could  rightfully  impose  upon  it  no  others.  There  is,  therefore,  in 
the  contract  itself,  no  power  reserved  to  alter  the  amount  of  compensation,  ex- 
cept by  a  reduction  of  the  required  service.  If  the  government  insists  upon 
full  performance  of  that,  it  can  be  only  upon  the  terms  fixed  by  the  con- 
tract. 

It  is  argued,  however,  on  the  part  of  the  government,  that  the  legal  effect 
of  what  was  done  was  to  abrogate  the  old  contracts  and  make  new  ones.  It 
is  claimed  that  the  passage  of  the  acts  of  congress  of  July  12,  1876,  chapter 
179,  and  of  June  17,  1878,  chapter  259,  and  the  notices  from  the  postoffice  de- 
partment that  the  reductions  assumed  to  be  contemplated  by  them  would  be  in- 
sisted on;  the  fact  that  they  were  made  in  the  adjustment  of  accounts,  and  that 
the  railroad  company,  notwithstanding  its  protest,  continued  to  perform  the 
service, — had  the  effect  to  supersede  the  contracts  of  1875  and  substitute  new 
ones  in  their  stead  on  the  basis  of  the  reduced  compensation.  Such,  in  sub- 
stance, was  the  view  taken  by  the  court  of  claims. 

§  384.  Where  a  contract  for  mail  service  is  made  for  a  term  of  years  at  a 
price  in  conformity  with  the  then  existing  laws,  congress  cannot  by  subsequent 
legislation  modify  the  contract  or  reduce  the  compensation. 

In  our  opinion,  that  view  cannot  be  maintained.  The  contracts  of  1875 
were  for  four  years,  and  were  expressly  authorized  by  law.  They  were,  there- 
fore, valid,  and  binding  on  the  United  States  as  well  as  upon  the  railroad  com- 
pany. They  contained  within  themselves  a  mode  for  lessening,  or,  if  deemed 
best,  for  discontinuing  entirely,  the  described  service,  and  provided  for  a  pro- 
portionate reduction  of  the  stipulated  compensation.  In  no  other  mode  could 
the  contract  be  changed,  except  by  the  mutual  assent  of  the  parties.  Any 
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change  attempted  by  either,  otherwise,  would  have .  been  merely  a  breach  of 
the  agreement,  and  the  United  States  would  have  been  liable  to  damages  for 
its  breach,  on  the  same  principles  and  to  the  same  extent  as  a  private  party, 
for  which  a  suitable  remedy  was  provided  by  law  in  the  jurisdiction  conferred 
upon  the  courts  of  claims.  In  this  respect,  the  relation  between  the  parties 
was  that  of  perfect  equality  in  right. 

If,  in  these  circumstances,  the  government  not  merely  accepted,  but  de- 
manded, the  performance  of  the  contract  service,  the  presumption  is  that  it 
meant  to  pay  the  contract  price.  It  would  require  positive  and  express  words 
to  negative  that  presumption.  We  find  none  such  in  the  statutes  of  1876  and 
1878.  Their  language  may  be  well  satisfied  by  confining  them  to  cases  where 
no  time  contracts  for  service  were  then  in  existence,  and  to  contracts  there- 
after to  be  entered  into.  They  do  not  legitimately  apply  to  contracts  then  ex- 
isting, whose  terms  had  not  expired,  such  as  those  in  the  present  case. 

Such  was  the  opinion  of  Mr.  Attorney-General  Taft,  to  whom  the  post- 
master-general submitted  one  of  the  contracts  on  which  this  suit  is  founded, 
for  his  opinion,  whether  it  was  affected  by  the  act  of  1876.  He  replied  in  the 
negative,  saying: 

"  In  my  opinion,  congress  did  not  intend  it  to  have  this  effect.  The  con- 
tracts, of  which  that  with  the  Chicago  &  Northwestern  Railway,  submitted  by 
you  for  inspection,  is  a  sample,  were  authorized  by  the  law  in  force  at  the  dates 
of  their  execution.  They  bound  both  parties.  A  breach  of  them  by  either 
would  subject  the  delinquent  to  a  claim  for  damages.  The  act  of  July  12, 
1876,  was  apparently  passed  with  a  view  to  reduce  the  public  expenses.  But 
it  would  not  have  this  effect  if  an  equivalent  to  the  reduction  of  pay  were  re- 
coverable under  the  name  of  damages,  with,  perhaps,  the  expenses  of  litiga- 
tion added.  Therefore  I  conclude  that  the  construction  most  consistent  with 
justice  and  fair  dealing  is  the  true  one,  viz.,  that,  as  to  existing  contracts,  the 
rate  remains  as  stipulated  in  the  agreement  during  the  term  therein  mentioned, 
but  that  in  those  cases  where  no  contract  prevailed  the  reduction  should  be 
made."  15  Op.  Att'y  Gen'l,  182. 

Of  course,  if  it  was  not  the  intention  of  the  acts  of  congress  referred  to,  to 
affect  the  contracts  of  the  company,  the  erroneous  interpretation  of  them  by  the 
postmaster-general,  and  his  action  under  it,  cannot  give  to  them  any  different 
effect,  for  the  rights  of  the  parties  depend  on  the  law  itself.  And  the  perform- 
ance by  the  company  of  the  service  required  by  its  contract,  notwithstanding 
the  notice  of  the  intended  reduction  of  the  compensation  by  the  postmaster- 
general,  cannot  be  construed  as  a  waiver  of  its  rights  or  an  acquiescence  in 
new  proposals ;  and  that  whether  it  had  protested  against  the  erroneous  con- 
struction of  the  law  or  not.  For  it  had  no  option.  It  was  bound  by  its  con- 
tract to  perform  the  service,  and  its  performance  was  demanded.  It  was  not 
in  a  position  absolutely  to  refuse  to  carry  the  mails,  for  it  was  bound  to  carry 
them,  if  offered,  on  some  terms,  either  prescribed  by  law  or  fixed  by  contract; 
and  it  had  the  right  to  do  so,  without  prejudice  to  its  lawful  claims,  leaving 
the  ultimate  right  to  future  and  final  decision.  It  was  not  the  case  of  a  vol- 
untary payment  of  an  illegal  exaction,  where  the  maxim,  consensus  tollit  er- 
rorem-i  prevents  a  recovery ;  because  in  such  case  there  is  the  legal  presump- 
tion of  an  abandonment  of  the  claim.  Volenti  non  jit  injuria.  But  here  the 
service  was  to  be  performed,  at  all  events,  just  as  it  was  performed,  but  under 
which  of  two  claims  was  in  dispute.  Its  performance  was  a  condition  of  both, 
and  cannot,  therefore,  be  a  bar  to  either. 
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liYe  are  of  opinion,  for  these  reasons,  that  the  court  of  claims  should  have 
rendered  judgment  in  favor  of  the  appellant  for  its  whole  claim. 

Judgment  reversed,  and  cause  remanded  with  instructions  to  render  a  judg- 
ment in  conformity  with  this  opinion. 

HAWKINS  v.  UNITED  STATES. 
(6  Otto,  689-698.    1877.) 

Appeal  from  the  Court  of  Claims. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. — Verbal  agreements  between  the  parties  to  a  written 
contract,  made  before  or  at  the  time  of  the  execution  of  the  contract,  are  in 
general  inadmissible  to  vary  its  terms  or  to  affect  its  construction,  the  rule 
being  that  all  such  verbal  agreements  are  to  be  considered  as  merged  .in  the 
-written  instrument.  But  oral  agreements  subsequently  made,  on  a  new  and 
valuable  consideration,  and  before  the  *  breach  of  the  contract,  in  cases  not 
falling  within  the  statute  of  frauds,  stand  upQn  a  different  footing;  as  such 
agreements  may,  if  not  within  the  statute  of  frauds,  have  the  effect  to  enlarge 
the  time  of  performance,  or  may  vary  any  other  of  its  terms,  or  may  waive 
and  discharge  it  altogether.  Emerson  v.  Slater,  22  How.,  28;  Goss  v.  Xugent, 
5  Barn.  &  Ad.,  58;  Nelson  v.  Boynton,  3  Met.  (Mass.),  396;  Harvey  v.  Grab- 
ham,  5  Ad.  &  E.,  61;  Leonard  v.  Vredenburgh,  8  Johns.  (N.  Y.),  28;  Chitty, 
Contr.  (10th  ed.),  105. 

Authority  was  conferred  upon  the  secretary  of  the  treasury  by  the  act  of 
the  10th  of  June,  1S72;  and  he  was  therein  directed,  to*  cause  to  be  erected  a 
suitable  building  at  Ealeigh,  North  Carolina,  for  the  use  and  accommodation 
of  the  courts  of  the  United  States,  postoffice,  and  other  offices  of  the  gov- 
ernment, with  fire-proof  vaults  extending  to  each  story  of  the  building.  17 
Stat.,  39a 

Pursuant  to  that  authority,  the  contract  in  question  was  made  by  the  super- 
intendent, appointed  for  the  purpose,  with  the  plaintiff,  to  furnish  and  deliver, 
on* the  site  for  the  building,  one  thousand  cubic  yards,  more  or  less,  of  rubble- 
stone,  on  his  bid  for  the  same;  it  being  covenanted  and  agreed  between  the 
parties  that  the  "  contract  shall  be  valid  and  binding  when  approved  by  the 
secretary  of  the  treasury,  and  not  otherwise,  and  that  no  departure  from  its 
conditions  shall  be  made  without  his  written  consent." 

By  the  terms  of  the  contract,  the  rubble-stone  was  to  be  in  every  way  equal 
to  the  sample  furnished  with  his  bid :  one-quarter  to  be  bond-stones,  of  a 
length  equal  to  the  thickness  of  the  walls,  and  to  contain  not  less  than  ten 
cubic  feet;  and  no  stone  to  contain  less  than  one  and  one-half  cubic  feet,  or  to 
be  less  than  twelve  inches  thick;  to  be  delivered  at  such  times  and  in  such 
quantities  as  may  be  deemed  necessary  by  the  superintendent.  Monthly  pay- 
ments were  to  be  made,  as  the  work  progressed,  for  ninety  per  cent,  of  the 
stone  delivered,  at  $5  per  cubic  yard;  it  being  stipulated  that  ten  per 
cent,  should  be  retained  until  the  completion  of  the  contract  0,nd  the  ap- 
proval and  acceptance  of  the  same  by  the  superintendent. 

Leave  to  amend  having  been  granted,  the  petitioner  enlarged  his  charge  for 
work  done,  and  claimed  that  there  was  a  balance  due  to  him  of  $8,962.50, 
after  deducting  cash  paid,  and  the  rubble-stone  quarried  and  rejected  before 
it  was  shipped.  Hearing  was  had  and  the  court  rendered  judgment  for  the 
plaintiff  in  the  sum  of  $1,566.50,  as  appears  by  the  transcript.    Immediate  ap- 
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peal  was  taken  to  this  court  by  the  plaintiff;  and  he  assigned  'the  errors  fol- 
lowing: 1.  That  the  court  below  erred  in  the  measure  of  damages  which  they 
adopted  in  the  case.  2.  That  the  court  erred  in  not  holding  that  the  claim- 
ant is  entitled  to  recover  the  fair  value  of  the  material  delivered  and  accepted, 
-without  regard  to  thq  price  prescribed  by  the  contract.  3.  That  the  court 
should  have  computed  the  stone  furnished  as  nine  hundred  and  fifty-eight  and 
three-fou&ths  cubic  yards,  at  $12.50  per  yard,  as  the  value  of  the  stone  deliv- 
ered. 

Congress  directed  the  secretary  of  the  treasury  to  cause  the  building  to  be 
erected,  and  appropriated  $100,000  fo  accomplish  the  object,  the  same  act 
providing  that  the  money  appropriated  should  be  expended  under  the  direc- 
tion of  the  secretary,  and  that  he  should  cause  proper  plans  and  estimates  to 
be  made,  so  that  the  whole  expenditure  for  the  construction  and  completion 
of  the  building  should  not  exceed  the  amount  of  the  appropriation.  Neither 
limitations  nor  precautions  are  always  effectual  in  such  cases,  and  congress, 
at  the  next  session,  found  it  necessary  to  make  another  appropriation  of  the 
same  amount  for  the  same  object ;  but  the  provision  that  the  secretary  of  the 
treasury  should  cause  the  building  to  be  erected,  and  that  the  money  appro- 
priated should  be  expended  under  his  direction,  was  never  repealed  or  modi- 
fied.    17  Stat.,  524;  18  id.,  228. 

§  886.  Individuals  must  take  notice  of  the  powers  of  government  officials. 

Such  being  the  state  of  congressional  legislation,  it  necessarily  follows  that 
the  contractor  as  well  as  the  superintendent  knew  that  the  appropriations 
were  to  be  expended  by  the  secretary,  and  that  no  one  else  was  authorized  to 
direct  as  to  the  character  and  construction  of  the  building.  Individuals  as  well 
as  courts  must  take  notice  of  the  extent  of  the  authority 'conferred  by  law 
upon  a  person  acting  in  an  official  capacity ;  and  the  rule  applies,  in  such  a 
case,  that  ignorance  of  the  law  furnishes  no  excuse  for  any  mistake  or 
wrongful  act.  State,  ex  rel.  etc.  v.  Hayes,  52  Mo.,  578;  Delafield  vl  The 
State  of  Illinois,  26  Wend.  (N.  Y.),  91;  The  People  v.  The  Phoenix  Bank,  24 
id.,  430;  The  Mayor  and  City  Council  of  Baltimore  v.  Reynolds,  20  Md.vl; 
Whiteside  v.  United  States,  93  U.  S.,  247. 

§  386.  Distinctions  between  public  and  private  agents. 

Different  rules  prevail  in  respect  to  the  acts  and  declarations  of  public 
agents  from  those  which  ordinarily  govern- in  the  case  of  mere  private  agents. 
Principals  in  the  latter  category  are  in  many  cases  bound  by  the  acts  and  dec- 
larations of  their  agents,  even  where  the  act  or  declaration  was  done  or  made 
without  any  authority,  if  it  appear  that  the  act  was  done  or  the  declaration 
was  made  by  the  agent  in  the  course  of  his  regular  employment;  but  the 
government  or  public  authority  is  not  bound  in  such  a  case,  unless  it  mani- 
festly appears  that  the  agent  was  acting  within  the  scope  of  his  authority,  or 
that  he  had  been  held  out  as  having  authority  to  do  the  act  or  make  the  dec- 
laration for  or  on  behalf  of  the  public  authorities.  Story,  Agency,  307a; 
Lee  v.  Munroe,  7  Cranch,  366. 

Fifty  cubic  yards  of  rubble-stone  were  quarried,  shipped  and  delivered  by 
the  contractor  soon  after  the  contract  was  executed,  which  was  rejected  by 
the  assistant  superintendent  of  the  work,  and  he  refused  to  receive  any  of  the 
same  description.  By  the  finding  of  the  court,  it  appears  that  the  rubble- 
stone  rejected  was  such  as  came  within  the  description  and  standard  of  the 
small-sized  stone  required  by  the  contract,  and  that  the  assistant  superintend- 
ent informed  the  claimant  of  the  kind  which  must  be  furnished  to  make  such 
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a  wall  as  he  wanted ;  which  was,  in  fact,  what  is  call  ranged-rubble  or  broken- 
ashlar  stone,  more  expensive  in  kind  than  that  described  by  the  contract,  and 
which  would  make  a  wall  superior  in  appearance  to  that  contemplated  by  the 
specifications.  Two  hundred  and  thirty  cubic  yards  of  rubble-stone  had  then 
been  quarried  by  the  claimant,  and  were  ready  for  transportation  and  de- 
livery.   Wheeler,  Civil  Engineering,  209. 

Throughout,  the  claimant  maintained  that  he  thought  that  the  stone  he  had 
delivered  was  up  to  the  contract:  but  he  expressed  the  desire  to  furnish  such 
material  as  would  give  perfect  satisfaction  to  the  government  and  their 
agents;  and  he  quarried,  transported  and  delivered,  within  the  period  men- 
tioned in  the  finding,  nine  hundred  and  fifty-eight  and  three-fourths  cubic 
yards  of  ranged-rubble  or  broken-ashlar  stone,  different  from  that  described 
in  the  contraot,  and  worth  $12.50  per  cubic  yard  when  delivered.  These 
stones  so  furnished  were  cut  trimmed,  and  squared  by  the  workmen,  so  as  to 
fit  the  same  for  such  a  wall  as  the  assistant  superintendent  desired  to  make,  it 
appearing  that  one-fourth  part  of  the  measurement  of  the  stone  was  lost 
by  such  fitting.  Apart  from  that,  the  findings  of  the  court  also  show  that  the 
market-value  of  the  fifty  cubic  yards  of  the  rubble-stone  rejected,  and  of  the 
two  hundred  and  thirty  cubic  yards  quarried  and  not  shipped,  was  $456.80, 
which  is  nearly  $350  less  than  the  cost  of  quarrying  the  said  quantity  not 
shipped.  Tested  by  these  considerations,  it  is  clear  that  the  measure  of  dam* 
ages  adopted  by  the  court  of  claims  is  correct. 

Three  items  were  allowed  to  claimant,  as  follows:  1.  For  nine  hundred  and 
fifty -eight  and  three-fourths  cubic  yards  of  stone  delivered  at  the  contract  price 
of  five  dollars  per  yard,  less  the  amounts  paid  to  him  in  the  settlement  of  his 
account.  2.  Forty-five  cubic  yards  of  rubble-stone  delivered,  and  rejected  by 
the  assistant  superintendent,  at  the  contract  price,  less  the  market  value  of  the 
same.  3.  For  two  hundred  and  thirty  cubic  yards  of  stone  quarried,  and  re- 
fused by  the  assistant  superintendent,  at  the  cost  of  quarrying,  less  the  market 
value. 

Sufficient  appears  to  show  that  the  contract  tfas  never  rescinded  by  either 
party,  and  that  the  claimant  never  signified  any  intention  to  abandon  it.  All 
that  is  proved  in  that  regard  is  that  he  maintained  that  the  first  parcel  of  stone 
delivered  was  up  to  the  contract;  and  that  he  protested,. in  presence  of  the  in- 
spector and  superintendents,  that  he  was  required  to  furnish  stone  superior  to 
that  described  in  the  contract,  and  that  he  announced  to  them  his  intention  to 
make  claim  for  extra  allowance.  Four  payments  were  made  to  the  claimant, 
amounting  in  all  to  $3,825 ;  and  it  appears  that  the  vouchers  were  generally 
made  out  upon  estimates  in  advance  of  the  work  actually  done  at  the  time, 
copies  of  which,  with  the  certificate  of  the  superintendent  and  the  receipts  of 
the  claimant,  are  exhibited  in  the  record. 

§  387.  Where  a  contractor  knows  thai  a  government  agent  has  no  power  to 
alter  his  contract  he  departs  from  it  at  his  own  peril. 

Evidence  of  the  most  persuasive  and  convincing  character  to  show  that  the 
whole  quantity  of  the  stone  for  which  compensation  is  claimed  was  delivered 
under  the  contract  is  exhibited  in  Jbhe  record ;  and  it  is  equally  certain  that  the 
claimant  knew  that  the  agents  in  charge  of  the  work  had  no  authority  what- 
ever to  enlarge  or  diminish,  vary  or  alter,  any  of  its  terms,  stipulations  or 
conditions,  as  the  contract  itself  provided  that  no  departure  from  its  condition 
shall  be  made  without  "  the  written  consent  of  the  secretary  of  the  treasury." 
Confirmation  of  that  view  is  also  derived  from  the  act  of  congress  which  con- 
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f erred  the  authority  to  make  the  contract;  the  language  of  the  act  being  that 
the  money  appropriated  shall  be  "  expended  under  the  direction  of  the  secre- 
tary of  the  treasury,  and  that  he  shall  cause  proper  plans  and  estimates  to  be 
made  so  that  the  whole  expenditure  for  the  erection  and  completion  of  the 
building  shall  not  exceed  the  sum  appropriated  for  that  purpose."    17  Stat., 

39a 

Aid  in  the  construction  of  the  contract  may  be  derived  from  the  advertise- 
ment under  which  the  bids  were  received,  as  the  advertisement  is  expressly 
referred  to  in  the  written  contract.  Bids  were  invited  by  the  advertisement 
for  one  thousand  cubic  yards,  more  or  less,  of  rubble-stone  .  .  .  which  is 
flat  on  the  bed,  sound,  durable,  and  which  breaks  with  a  clean,  square  fracture; 
one-quarter  to  be  bond-stones  of  a  length  equal  to  the  thickness  of  the  walls, 
and  to  contain  not  less  than  ten  cubic  feet.  No  stone  containing  less  than 
one  and  one-half  cubic,  feet  or  less  than  twelve  inches  in  thickness  will  be  re- 
ceived.    Wheeler,  Civil  Engineering,  140. 

Nothing  can  be  plainer  than  the  proposition  that  the  contract  was  framed  in 
conformity  with  the  advertisement  and  the  act  of  congress,  which  provided  in 
effect  that  the  erection  and  completion  of  the  building  should  be  under  the 
direction  of  the  secretary  of  the  treasury.  Both  parties  concur  in  the  con- 
struction of  the  written  contract;  but  the  claimant  undertakes  to  set  up  a  sub- 
sequent implied  contract  between  himself  and  the  assistant  superintendent. 

Beyond  doubt  it  is  true  that  subsequent  oral  agreements  between  the  parties 
to  a  written  contract,  not  falling  wTithin  the  statute  of  frauds,  if  founded  on  a 
new  and  valuable  consideration,  may,  when  made  before  the  breach  of  the 
written  contract,  have  the  effect  to  enlarge  the  time  of  performance  specified 
in  the  written  instrument,  or  may  vary  any  other  of  its  terms,  or  may  waive 
and  discharge  it  altogether.  Emerson  v.  Slater,  22  How.,  28  (Contracts, 
§§  1785-90);  Goss  v.  Nugent,  5  Barn.  &  Ad.,  58;  Leonard  v.  Vredenburgh,  8 
Johns.  (N.  T.),  28. 

Concede  that  proposition  in  its  fullest  extent  and  yet  it  cannot  benefit  the 
claimant,  as  the  findings  of  the  court  furnish  no  ground  whatever  to  show  that 
any  subsequent  parol  agreement  was  ever  made  between  the  contracting 
parties  to  vary,  enlarge,  or  diminish  any  of  the  terms  of  the  written  contract; 
nor  is  anything  of  the  kind  pretended  by  the  appellant.  What  he  alleges  is, 
that  he  was  required  by  the  assistant  superintendent  to  furnish  better  stone 
than  that  specified  in  the  written  agreement.  Proof  of  that  allegation  is  ex- 
hibited ;  but  there  is  not  a  particle  of  proof  that  the  assistant  superintendent 
ever  promised  that  the  United  States  should  pay  for  the  stone  delivered  any 
greater  sum  than  $5  per  cubic  yard ;  and,  if  he  had  so  promised,  it  could  not 
benefit  the  claimant;  as  the  contract  under  which  he  rendered  the  service,  and 
under  which  the  four  payments  to  him  were  made,  contained  the  express  stip- 
ulation that  no  departure  from  the  conditions  of  the  contract  should  be  made 
without  the  written  consent  of  the  secretary  of  the  treasury. 

Four  times  his  accounts  for  rubble-stone  delivered  were  adjusted  during  the 
progress  of  the  work,  in  accordance  with  the  terms  of  the  written  contract,  as 
follows:  1.  For  three  hundred  cubic  yards  of  rubble-stone  at  $5  per  cubic 
yard.  2.  For  two  hundred  cubic  yards  of  rubble-stone,  at  $5  per  cubic  yard, 
and  the  account  refers  to  the  written  contract  as  the  basis  of  the  charge. 
3.  For  one  hundred  and  fifty  cubic  yards  of  rubble-stone  at  $5  per  cubic  yard, 
less  ten  per  cent,  retained,  and  again  refers  to  the  written  agreement  as  the 
source  of  explanation.    4.  For  two  hundred  cubic  yards  of  rubble-stone  at  §5 
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per  cubic  yard,  less  ten  per  cent,  reserved,  with  a  similar  reference  to  the  writ- 
ten agreement  for  the  necessary  explanation. 

Appended  to  each  is  the  customary  certificate  of  the  superintendent,  and 
the  receipt  of  the  claimant  for  the  amount  of  the  charge,  stating  that  it  is  re- 
ceived "  in  full  payment  of  the  above  account."  Proofs  more  persuasive  and 
convincing  that  the  work  was  done  and  that  the  payments  were  made  under 
the  written  agreement  can  hardly  be  imagined;  and  they  are  certainly  suffi- 
cient to  show  that  the  court  below  committed  no  errftr,  either  in  the  findings 
of  fact  or  in  their  conclusions  of  law. 

Eanged-rubble  or  broken-ashlar  stones  are  usually  of  a  larger  size  than  ordi- 
nary rubble-stones;  and  the  former  when  trimmed  are  suitable  to  make  a  wall 
of  coursed  masonry,  as  if  constructed  of  squared  stone  of  different  sizes,  re- 
sembling somewhat  a  wall  constructed  of  dimension-stones.  Loss  to  a  consid- 
erable extent  is  sustained  by  the  cutting  and  trimming,  so  that  the  stone 
measures  less  in  the  wall  than  when  first  quarried.  Such  a  wall  is  more  ex- 
pensive than  one  made  of  mere  rubble-stone,  on  account  of  the  increased  cost 
of  the  stone,  and  the  additional  labor  in  cutting  and  fitting  the  same  before  it 
is  laid  in  the  wall. 

Bubble-stones  flat  on  the  bed,  with  certain  other  conditions,  were  specified  in 
the  advertisement;  but  the  assistant  superintendent  desired  to  construct  a  wall 
which  required  a  ranged-rubble  stone.  Mutual  consent  is  required  to  modify 
a  contract;  and  of  course  the  directions  of  the  assistant  superintendent  were 
not  obligatory,  for  two  reasons:  1.  Because  in  contemplation  of  law  he  was 
not  a  party  to  the  contract;  2.  Because  he  had  no  authority  to  act  in  behalf  of 
the  United  States. 

§  388.  A  contractor  who  furnishes  better  and  more  costly  material  than  his 
contract  requires,  without  notifying  the  proper  authorities  of  his  claim  for  extra 
pay,  cannot  qftenoards  demand  it. 

Viewed  in  that  light,  it  is  clear  that  the  claimant  might  have  declined  to 
follow  the  directions  given,  or,  if  not  allowed  to  complete  his  contract,  might 
have  maintained  an  aotion  for  damages.  When  the  directions  were  given,  he 
might  have  refused  to  comply  and  given  notice  to  the  United  States ;  and,  if 
he  had  done  so,  the  proper  authority  would  have  had  an  opportunity  to  deter- 
mine whether  the  directions  given  should  be  overruled,  or  whether  the  wall 
should  be  constructed  as  proposed  by  the  assistant  superintendent.  Nothing 
of  the  kind  was  done,  and  the  opportunity  was  lost  to  the  United  States  to  ex- 
ercise any  option  in  the  matter.  Instead  of  that,  the  claimant  readily  submit- 
ted to  the  directions  given  by  the  unauthorized  agent,  without  giving  any 
notice  to  the  proper  authority  of  the  United  States  that  he  should  claim  any 
greater  compensation.  Subsequent  complaints  were  made  by  him,  in  the  pres- 
ence of  the  superintendents,  that  he  was  required  to  furnish  a  superior  stone 
to  that  required  by  the  contract;  and  at  one  time  he  announced  his  intention 
to  make  claim  for  extra  allowance,  which  is  in  fact  what  the  claimant  now  de- 
mands. 

Two  facts  are  the  chief  reliance  of  the  claimant,  to  wit:  1.  That  the  stone* 
delivered  is  better  than  that  which  the  claimant  contracted  to  furnish ;  2.  That 
the  United  States  accepted  the  material,  and  is  now  in  the  full  enjo}rment  of 
the  same.  Based  on  these  facts,  the  proposition  of  the  claimant  is  that  he  is 
entitled  to  recover  the  actual  value  of  the  materials,  without  reference  to  the 
contract  price;  which  cannot  for  a  moment  be  admitted,  as  the  findings  show 
that  the  written  contract  was  in  full  force  and  operation,  no  attempt  having 
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been  made  by  either  party  to  vary  or  rescind  it;  and  that  the  claimant  acted 
under  it  in  furnishing  and  delivering  the  stone;  and  that  the  public  authorities, 
also,  in  adjusting  his  accounts  and  in  making  the  payments  referred  to,  con- 
formed in  all  respects  to  its  terms,  stipulations  and  conditions. 

Unquestioned  authority  was  given  to  the  secretary  of  tl\e  treasury  to  make 
the  contract;  and  he  in  contemplation  of  law  made  it  when  he  approved  the 
instrument  signed  by  the  claimant  and  the  superintendent.  Even  the  claimant 
does  not  pretend  that  any  other  contract  was  ever  approved  by  the  secretary, 
nor  does  he  pretend  that  the  assistant  superintendent  ever  promised  to  pay 
any  greater  sum  than  the  original  contract  price.  All  the  claimant  ever  sug- 
gested was  that  he  intended  to  make  claim  for  extra  allowance,  for  which 
there  is  no  pretense  of  any  express  contract;  nor  can  such  a  claim  be  sup- 
ported, under  the  circumstances  of  this  case,  upon  any  implied  promise,  the 
record  showing  that  the  express  contract  was  in  full  force  and  operation. 
La4d  v.  Franklin,  37  Conn.,  62. 

Express  stipulations  cannot  in  general  be  set  aside  or  varied  by  implied 
promises;  or,  in  other  words,  a  promise  is  not  implied  where  there  is  an  ex- 
press written  contract,  unless  the  express  contract  has  been  rescinded  or 
abandoned,  or  has  been  varied  by  the  consent  of  the  parties.  Hence  the  rule 
is,  that,  if  there  be  an  express  written  contract  between  the  parties,  the  plain- 
tiff in  an  action  to  recover  for  work  and  labor  done,  or  for  money  paid,  must 
declare  upon  the  written  agreement  so  long  as  the  special  agreement  remains 
in  force  and  unrescinded,  as  he  cannot  recover  under  such  circumstances  upon 
a  quantum  meruit.  1  Story,  Contr.  (5th  ed.),  sec.  18;  Selway  v.  Fogg,  5 
Mees.  &  W.,  83;  Creighton  v.  City  of  Toledo,  18  Ohio  St.,  447;  Weston  v. 
Davis,  24  Me.,  374;  Whiting  v.  Sullivan,  7  Mass.,  107;  $ferriil  v.  The  Ithaca 

6  Owego  Railroad  Co.,  16  Wend.,  586;  Glacius  et  at.  v.  Black,  50  N.  T., 
145. 

When  a  special  contract  for  work  and  services  has  been  abandoned  and  put 
an  end  to,  if  the  employer  has  derived  some  benefit  from  work  done  under  it, 
he  may  be  made  liable  upon  an  implied  promise  to  make  reasonable  remunera- 
tion in  respect  to  such  work.  Burns  v.  Miller,  4  Taunt.,  745 ;  Inchbald  v. 
Plantation  Company,  17  C.  B.,  N.  S..  733;  Bartholomew  v.  Markwick,  15  C. 
B.,  N.  ,S.,  711;  Addison,  Contr.  (6th  ed.),  23. 

Implied  promises  or  promises  in  law  exist  only  when  there  is  no  express 
promise  between  the  parties  —  expresmm  facit  oessare  taciturn.  Hence,  says 
Chitty,  a  party  cannot  be  bound  by  an  implied  promise,  when  he  has  made  an 
express  contract  as  to  the  same  subject-matter;  which  is  certainly  sound  law, 
unless  the  express  contract  has  been  rescinded  or  abandoned.  Chitty,  Contr. 
(10th  ed.),  62;  Toussaint  v.  Martinnant,  2  T.  K.,  100;  Cutter  v.  Powell,  6  id., 
320;  Ferguson  v.  Carrington,  9  B.  &  C,  59;  Atherton  v.  Dennett,  Law  Kep., 

7  Q.  B.,  327. 

Apply  thes6  principles  to  the  case  before  the  court,  and  it  is  clear  that  none 
pi  the  errors  assigned  can  be  sustained ;  the  rule  being  that,  where  the  service 
is  performed  under  an  express  contract,  there  can  be  no  recovery  where  there 
is  no  proof  of  a  breach  of  the  agreement.  Where  there  is  a  breach  of  the 
agreement,  an  action  will  lie  for  the  breach ;  but,  if  there  be  no  breach,  no 
action  will  lie,  as  an  implied  assumpsit  does  not  arise  in  such  a  case,  unless  it 
be  shown  that  the  parties  have  abandoned  the  express  agreement,  or  have 
rescinded  or  modified  it  so  as  to  give  rise  to  such  an  implication.  The  Mayor 
and  City  Council  of  Baltimore  v.  Eschbach,  18  Md.,  276. 

744 


GOVERNMENT  CONTRACTS.  §§  381),  890. 

» 
§  38 9.  The  court  of  claims  has  no  power  to  grant  contractors  extra  allow- 
ances. 

Jurisdiction  is  not  conferred  upon  the  court  of  claims  to  allow  mere  extra 
allowances  in  a  case  where  there  is  no  promise  to  that  effect,  either  express  or 
implied.  Power  to  hear  and  determine  claims  founded  upon  any  law  of  con- 
gress, or  upon  any  regulation  of  an  executive  department,  or  upon  any  con- 
tract, express  or  implied,  with  the  government  of  the  United  States,  and  all 
claims  which  may  be  referred  to  it  by  either  house  of  congress,  is  vested  in 
the  court  of  claims.  Mere  applications  for  extra  allowance,  unsupported  by 
any  contract,  express  or  implied,  must  bo  made  to  congress,  where  alone  they 
can  properly  be  entertained.    Eev.  Stat.,  sec.  1059. 

Judgment  affirmed. 

UNITED  STATES  v.  SPEED. 
(8  Wallace,  77-85.    1868.) 

Appeal  from  the  Court  of  Claims. 

Statement  of  Facts. —  Speed  made  a  contract  with  the  commissary  depart- 
ment of  the  army,  through  Maj.  Simonds,  to  slaughter  hogs  and  paok  pork  for 
army  use,  and  made  preparations  to  handle  fifty  thousand  h^ad  of  hogs.  By 
the  terms  of  the  agreement  the  government  was  to  furnish  him  the  hogs,  no 
definite  number  being  named,  but  he  was  only  supplied  with  some  sixteen 
thousand  hogs,  Maj.  Simonds  refusing  to  deliver  any  more.  The  contract  was 
not  made  in  the  usual  way,  by  sealed  proposals,  etc.,  nor  was  it  formally  ap- 
proved by  the  commissary-general,  but  indireotly  ratified  by  him.  Speed'* 
claim  was  for  losses  incurred  by  keeping  up  a  force  sufficient  to  handle  the 
number  of  hogs  he  had,  as  he  contended,  a  right  to  expect  Judgment  for 
claimant,  and  the  United  States  appealed. 

Opinion  by  Me.  Justice  Miller. 

The  counsel  for  the  appellant  urges  eight  separate  objections  to  this  judg- 
ment, which  we  must  notice  in  the  order  they  are  presented. 

§  890.  The  war  department  has  a  right  to  make  a  amtractfor  the  preparation 
of  pork  for  tlie  army. 

1.  Pork-packing  and  curing  bacon  is  not  a  business  within  the  scope  of  the 
powers  of  the  secretary  of  war,  or  his  subordinates. 

If  by  this  is  meant  that  the  war  department  has  no  authority  to  enter  into 
the  business  of  converting  hogs  into  pork,  lard,  and  bacon,  for  purposes  of 
profit  or  sale  as  individuals  do,  the  proposition  may  be  conceded.  But,  if  it  is 
intended  to  deny  to  the  department  this  mode  of  procuring  supplies  when  it 
may  be  the  only  sufficient  source  of  supply  for  the  army,  the  proposition  is  not 
sound.  The  commissary  department  is  in  the  habit,  and  always  has  been,  of 
buying  beef  cattle  and  having  them  slaughtered  and  delivered  to  the  forces.  Is 
there  no  power  to  pay  the  butchers  who  kill  for  their  services?  That  is  just 
what  the  claimants  contracted  to  do  with  the  hogs  which  the  government  had 
purchased  of  other  parties,  and  it  is  for  this  butchering  and  curing  the  meat 
that  the  government  agreed  to  pay.  The  proposition  places  a  construction 
altogether  too  narrow  on  the  powers  confided  to  the  war  department  in  procur- 
ing subsistence,  which  in  time  of  war,  as  this  was,  must  lead  td  great  embar- 
rassment in  the  movement  and  support  of  troops  in  the  field. 
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§  391.  The  government  is  hound  by  a  contract,  although  no  provision  is  made 
in  it  for  its  termination  at  tlie  pleasure  of  the  commissary-general. 

2.  The  contract  is  not  binding,  because  it  contains  no  provision  for  termi- 
nating it  at  the  discretion  of  the  commissary-general. 

This  objection  is  based  on  rule  1179  of  the  army  regulations  of  1863.  But 
that  has  reference  to  contracts  for  the  regular  and  continuous  supply  of  sub- 
sistence stores,  and  not  to  contracts  for  services  or  labor;  and  it  is  required  be- 
cause the  post  or  force  to  be  supplied  may  be  suddenly  removed  or  greatly 
diminished.  It  has  no  application  to  a  contract  for  a  certain  amount  of  sup- 
plies, neither  more  nor  less,  or  to  do  a  specific  job  of  work  requiring  skilled 
labor.  "While  the  commissary  might  have  insisted  on  a  provision  in  this  con- 
tract that  he  should  only  be  required  to  pay  for  packing  as  many  hogs  as  he 
chose  to  furnish,  for  which  he  might  in  that  event  have  been  charged  a  higher 
price,  he  did  not  do  so,  and  cannot  have  the  benefit  of  it  as  though  he  had. 

3.  This  answers  also  the  third  point,  namely:  that  the  agreement  is  to  be 
treated  as  though  that  provision  were  in  it. 

§  392.  A  contract  for  supplies  is  binding  although  there  be  no  advertisement 
for  proposals. 

4.  That  it  is  not  binding  on  the  United  States,  because  there  was  no  ad- 
vertisement for  proposals  to  contract.  This  objection  is  founded  on  the  act  of 
March  2,  1861.     12  Stat,  at  Large,  220. 

But  that  statute,  while  requiring  such  advertisement  as  the  general  rule,  in- 
vests the  officer  charged  with  the  duty  of  procuring  supplies  or  services  with 
a  discretion  to  dispense  with  advertising,  if  the  exigencies  of  the  public  service 
require  immediate  delivery  or  performance.  It  is  too  well  settled  to  admit  of 
dispute  at  this  day,  that  where  there  is  a  discretion  of  this  kind  conferred  on 
an  officer,  or  board  of  officers,  and  a  contract  is  made  in  which  they  have  ex- 
ercised that  discretion,  the  validity  of  the  contract  cannot  be  made  to  depend 
on  the  degree  of  wisdom  or  skill  which  may  have  accompanied  its  exercise. 
Philadelphia  &  Trenton  Railroad  Co.  v.  Stimpson,  14  Pet.,  448;  Martin  v.  Mott, 
12  Wheat.,  19;  Royal  British  Bank  v.  Turquand,  6  Ell.  &  B.,  327;  Maclae  v. 
Sutherland,  25  Eng.  L.  &  Eq.,  114;  Ross  v.  Reed,  1  Wheat.,  482. 

§  393.  The  commissary-general  may  approve  a  contract  informally  by  a  letter 
to  the  officer  that  made  it. 

5.  The  contract  was  not  approved  by  the  commissary-general.  The  agreement 
contains  a  provision  that  it  is  subject  to  the  approval  of  that  officer.  The 
court  of  claims  finds  that,  while  no  copy  of  the  agreement  was  presented  to 
the  commissary -general  for  formal  approval,  Major  Simonds  wrote  him  a  let- 
ter informing  him  substantially  of  its  terms,  to  which  he  replied,  expressing  his 
satisfaction  at  the  progress  made ;  and  the  court  further  finds  as  a  conclusion 
of  law  that  the  letter  of  the  commissary-general  was  a  virtual  approval  of  the 
contract.  We  are  of  opinion  that,  taking  all  this  together,  it  is  a  finding  by 
the  court  as  a  question  of  fact  that  the  contract  was  approved  by  that  officer; 
^nd  inasmuch  as  neither  the  instrument  itself  nor  any  rule  of  law  prescribes 
the  mode  in  which  this  approval  shall  be  evidenced,  that  a  jury  would  have 
been  justified  in  finding  as  the  court  did. 

6.  That  by  the  terms  of  the  contract  the  United  States  were  not  bound  to 
furnish  any  given  number  of  hogs.  Without  entering  into  a  discussion  of  the 
general  doctrine  of  the  implication  of  mutual  covenants,  %we  deem  it  sufficient 
to  say  that  where,  as  in  this  case,  the  obligation  of  plaintiffs  requires  an 
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expenditure  of  a  large  sum  in  preparation  to  enable  them  to  perform  it,  and  a 
continuous  readiness  to  perform,  the  law  implies  a  duty  in  the  other  party  to 
do  whatever  is  necessary  for  him  to  do  to  enable  plaintiffs  to  comply  with 
their  promise  or  covenant.  But  the  last  article  of  the  agreement  seems  to  be 
an  express  promise  to  furnish  all  the  hogs  mentioned  in  the  contract. 

7.  That  plaintiffs  have  not  proved  that  they  were  ready  and  willing  to 
perform.  But  the  court  of  claims  find  this  readiness,  for  they  say  that 
"claimants  incurred  large  expenditures  in  preparation  for  fulfilling  their  con- 
tract, and  during  the  whole  season  kept  the  full  complement  of  hands  neces- 
sary to  have  slaughtered  the  whole  fifty  thousand  within  the  customary  sea- 
son." 

§  394.  The  rule  of  damages. 

8.  The  rule  for  the  measure  of  damages  is  not  the  correct  rule  as  applied  to 
the  facts.  What  would  be  the  true  rule  is  not  pointed  out.  And  we  do  not 
believe  that  any  safer  rule,  or  one  nearer  to  that  supported  by  the  general  cur- 
rent authorities,  can  be  found  than  that  adopted  by  the  court,  to  wit:  the  dif- 
ference between  the  cost  of  doing  the  work  and  what  claimants  were  to  receive 
for  it,  making  reasonable  deduction  for  the  less  time  engaged,  and  for  release 
from  the  care,  trouble,  risk  and  responsibility  attending  a  full  execution  of  the 
contract. 

The  leading  case  on  this  subject  in  this  country  is  Masterton  v.  Brooklyn,  7 
Hill,  62,  and  that  fully  supports  the  proposition  of  the  court  of  claims. 

TOTTEN  v.  UNITED  STATE& 
(3  Otto,  105-107.    1875.) 

Appeal  from  the  Court  of  Claims. 

Opinion  by  Mr.  Justice  Field. 

Statement  op  Facts. —  This  case  comes  before  us  on  appeal  from  the  court 
of  claims.  The  action  was  brought  to  recover  compensation  for  services  al- 
leged to  have  been  rendered  by  the  claimant's  intestate,  William  A.  Lloyd, 
under  a  contract  with  President  Lincoln,  made  in  July,  1861,  by  which  he 
was  to  proceed  south  and  ascertain  the  number  of  troops  stationed  at  different 
points  in  the  insurrectionary  states,  procure  plans  of  forts  and  fortifications, 
and  gain  such  other  information  as  might  be  beneficial  to  the  government  of 
the  United  States,  and  report  the  facts  to  the  president,  for  which  services  he 
was  to  be  paid  $200  a  month. 

'  The  court  of  claims  finds  that  Lloyd  proceeded,  under  the  contract,  within 
the  rebel  lines,  and  remained  there  during  the  entire  period  of  the  war,  col- 
lecting, and  from  time  to  time  transmitting,  information  to  the  president; 
and  that,  upon  the  close  of  the  war,  he  was  only  reimbursed  his  expenses.  But 
the  court,  being  equally  divided  in  opinion  as  to  the  authority  of  the  president 
to  bind  the  United  States  by  the  contract  in  question,  decided,  for  the  pur- 
poses of  an  appeal,  against  the  claim,  and  dismissed  the  petition. 

§  395.  No  action  lies  on  a  contract  with  the  government  for  secret  services. 

We  have  no  difficulty  as  to  the  authority  of  the  president  in  the  matter. 
He  was  undoubtedly  authorized  during  the  war.  as  commander-in-chief  of  the 
armies  of  the  United  States,  to  employ  secret  agents  to  enter  the  rebel  lines 
and  obtain  information  respecting  the  strength,  resources  and  movements  of 
the  enemy,  and  contracts  to  compensate  such  agents  are  so  far  binding  upon 
the  government  as  to  render  it  lawful  for  the  president  to  direct  payment  of 
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the  amount  stipulated  out  of  the  contingent  fund  under  his  control.  Our  ob- 
jection is  not  to  the  contract,  but  to  the  action  upon  it  in  the  court  of  claims. 
The  service  stipulated  by  the  contract  was  a  secret  service;  the  information 
sought  was  to  be  obtained  clandestinely,  and  was  to  be  communicated  pri- 
vately;  the  employment  and  the  service  were  to  be  equally  concealed.  Both 
employer  and  agent  must  have  understood  that  the  lips  of  the  other  were  to 
be  forever  settled  respecting  the  relation  of  either  to  the  matter.  This  condi- 
tion of  the  engagement  was  implied  from  the  nature  of  the  employment,  and 
is  implied  in  all  secret  employments  of  the  government  in  time  of  war,  or 
upon  matters  affecting  our  foreign  relations,  where  a  disclosure  of  the  service 
might  compromise  or  embarrass  our  government  in  its  public  duties,  or  en- 
danger the  person  or  injure  the  character  of  the  agent.  If  upon  contracts  of 
such  a  nature  an  action  against  the  government  could  be  maintained  in  the 
court  of  claims,  whenever  an  agent  should  deem  himself  entitled  to  greater  or 
different  compensation  than  that  awarded  to  him,  the  whole  service  in  any 
case,  and  the  manner  of  its  discharge,  with  the  details  of  dealings  with  indi- 
viduals and  officers*  might  be  exposed  to  the  serious  detriment  of  the  public. 
A  secret  service,  with  liability  to  publicity  in  this  way,  would  be  impossible; 
and  as  such  services  are  sometimes  indispensable  to  the  government,  its  agents 
in  those  services  must  look  for  their  compensation  to  the  contingent  fund  of  the 
department  employing  them,  and  to  such  allowance  from  it  as  those  who  dis- 
pense that  fund  may  award.  The  secrecy  which  such  contracts  impose  pre- 
cludes any  action  for  their  enforcement.  The  publicity  produced  by  an 
action  would  itself  be  a  breach  of  a  contract  of  that  kind,  and  thus  defeat  a 
recovery. 

§  396.  As  a  general  rule  an  action  will  not  lie  whwe  it  will  involve  a  dis- 
closure  of  confidential  communications. 

It  may  be  stated  as  a  general  principle  that  public  policy  forbids  the  main- 
tenance of  any  suit  in  a  court  of  justice,  the  trial  of  which  would  inevitably 
lead  to  the  disclosure  of  matters  which  the  law  itself  regards  as  confidential, 
and  respecting  which  it  will  not  allow  the  confidence  to  be  violated.  On  this 
principle  suits  cannot  be  maintained  which  would  require  a  disclosure  of  the 
confidences  of  the  confessional,  or  those  between  husband  and  wife,  or  of 
communications  by  a  client  to  his  counsel  for  professional  advice,  or  of  a  pa- 
tient to  his  physician  for  a  similar  purpose.  Much  greater  reason  exists  for 
the  application  of  the  principle  to  cases  of  contract  for  secret  services  with  the 
government,  as  the  existence  of  a  contract  of  that  kind  is  itself  a  fact  not  to 

be  disclosed. 

Judgment  affirmed. 

§897.  In  general.— The  United  States,  when  they  contract  with  their  citizens,  are  con- 
trolled  by  the  same  laws  that  govern  citizens  in  that  behalf,  and  all  obligations  which  would 
be  implied  against  citizens  under  the  same  circumstances  will  be  implied  against  them.  United 
States  v.  Bostwick,  4  Otto,  58. 

£  898.  The  United  States,  being  a  body  politic  and  corporate,  has  within  its  constitutional 
limitations  all  the  powers,  faculties  and  properties  of  a  government,  and  the  right  to  use  them 
freely  to  accomplish  the  objects  of  its  creation,  and  among  them  the  power  to  make  contracts. 
United  States  v.  Maurice.,  2  Marsh.,  96. 

g  899.  The  United  States  is  a  corporation  capable  of  contracting.  A  bond  payable  to  'The 
United  States  of  America"  is  a  valid  bond  at  common  law.  Dixon  v.  United  States,  1  Marsh.. 
177. 

§  400.  There  is  a  radical  distinction  between  the  acts  of  the  government  as  a  contracting 
party  and  as  a  sovereign.  In  becoming  a  contracting  party  it  lays  aside  its  sovereignty  and 
becomes  liable  as  an  individual.    But  for  its  acts  as  a  sovereign  it  can  never  be  liable  in  dam* 

748 


GOVERNMENT  CONTBACTS.  §§401-411* 

.  ages  to  the  person  injured.  And  where  its  acts  as  a  sovereign  amount  to  a  breach  of  its  under- 
taking as  a  contracting  party,  the  contractor  so  injured  is  without  remedy.  Thus,  claimant 
had  a  contract  with  the  government  to  deliver  mules  in  Washington  by  a  day  certain.  In 
time  to  perform  the  contract  his  servant  approached  the  city  with  a  part  of  the  mules,  but 
was  turned  back  by  the  pickets  acting  under  the  orders  of  the  military  governor  and  provost- 
marshal,  and  not  allowed  to  enter  the  city  with  his  mules.  In  consequence,  some  of  the  mules 
were  captured  by  the  rebels.  <  The  government  insisted  upon  claimant's  delivery  of  the  full  quota 
of  mules  under  the  contract,  with  allowance  for  those  that  were  so  lost.  He  did  so,  and  brought 
this  acuon  for  breach  of  contract.  Held,  that  he  was  not  entitled  to  recover.  Wilson  v.  United 
States,*  11  Ct.  CI.,  518. 

§  401.  The  liability  of  the  government  on  a  contract  express  or  implied  is  neither  greater  nor 
less  than  that  of  an  individual.  The  government  is  to  be  regarded  as  a  principal  and  its  officers 
as  agents.  Where  the  government,  by  statute,  authorized  a  contract  for  a  branch  mint  for  a 
certain  sum,  it  could  not  be  bound  for  "  extras  "  by  arrangement  between  the  contractor  and 
its  officers.    Curtis  v.  United  States,*  2  Ct.  CI.,  144. 

§  462.  In  the  construction  of  contracts  with  the  government  the  court  of  claims  is  limited  to 
the  application  of  those  legal  principles  applicable  in  cases  of  contracts  with  individuals. 
Smooth  Case,*  15  Wall.,  86. 

.  §  403.  Ad  vertising.—  Where  the  secretary  of  war,  without  previously  advertising  for  propos- 
als, entered  into  a  contract  with  a  party  for  rifling  one-half  the  guns  or  cannon  of  the  United 
Stales  then  in  its  forts  and  arsenals,  which  would  require  several  years  for  its  completion,  that 
contract  was  void  and  of  no  effect,  being  in  contravention  of  section  3  of  the  act  of  June,  1860, 
re-enacted  in  section  10,  act  of  March,  1861  (12  U.  S.  Stats,  at  Large,  220),  which  requires  adver- 
t  semen ts  in  all  cases  of  contracts  for  services  in  any  department  when  public  exigencies  do' 
not  require  the  immediate  performance  of  the  service.  James*  Contract,*  10  Op.  Att'y 
Gen'l,  28. 

§  404.  During  a  military  emergency  the  commanding  general  orders  his  chief  quartermaster 
to  obtain  two  thousand  tons  of  hay;  "should  there  not  be  sufficient  time  to  advertise  and 
regularly  let  the  contract,"  he  was  to  purchase  in  open  market.  Held,  that  a  contract  made 
in  pursuance  of  such  order  was  valid  under  the  act  of  July.  4, 1864,  notwithstanding  the  •'com- 
manding officer  does  not  in  terms  declare  the  emergency  or  direct  his  quartermaster  to  procure 
the  hay  "  in  the  most  expeditious  manner  without  advertisement."  McKee  v.  United  States,* 
12  Ct.  CL,  504. 

§  405.  The  accounting  officers  of  the  treasury,  having,  under  a  mistake  of  law,  certified  a 
balance  as  due  to  a  claimant  under  a  contract  that  is  void,  and  the  same  having  been  paid, 
and  the  claimant  bringing  a  suit  against  the  government  under  the  same  contract,  the  govern- 
ment is  entitled  to  set  up  a  counterclaim  and  recover  the  money  bo  paid.     Ibid, 

§  406.  The  colonel  or  senior  officer  of  the  ordnance  department,  under  the  act  of  February, 
1815,  may  make  contracts  for  the  supply  of  ordnance,  without  previously  advertising  pro- 
posals therefor,  as  required  by  the  act  of  March,  1809.  Contracts  for  Supply  of  Ordnance,* 
S  Op.  Att'y  Gen»l,  293. 

§  407.  Where  a  public  advertisement  is  required  previous  to  the  making  of  a  government 
contract,  it  seems  that  a  contract  entered  into  without  that  formality,  while  still  executory, 
may  be  avoided  by  the  government.  Unadvertised  Contracts  of  the  Departments,*  6  Op. 
Att'y  Gen'l,  406. 

§  408.  An  advertisement  of  the  secretary  of  the  treasury  for  a  new  form  of  locks  to  be  used 
en  cars  in  the  revenue  service  is  a  sufficient  compliance  with  the  provisions  of  the  act  of 
March  2,  1861,  to  authorize  a  contract  by  a  succeeding  secretary  for  locks  to  be  used  on  the 
cars  and  bonded  warehouses.    International  Co.  i?.  United  States,*  13  Ct.  CI.,  209. 

§  409.  The  public  exigency  which  under  the  act  of  March  2,  1861,  authorizes  an  open  pur- 
chase without  previous  advertisement,  must  be  a  present  and  not  a  prospective  state  of  things. 
Such  a  contract  for  the  future  supply  of  the  army  is  void.  Under  the  act  of  June  2,  1862,  it 
is  further  essential  to  the  validity  of  a  contract  made  under  such  exigency  without  advertis- 
ing that  the  exigency  be  found  and  the  purchase  ordered  by  the  commanding  general.  McKii:- 
ney  v.  United  States,*  4  Ct.  CI.,  537;  O'NeU  v.  United  States,*  4  Ct.  CL,  542. 

g  410.  The  act  of  March  2,  1861,  authorizing  contracts  and  purchase  by  a  quartermaster, 
without  advertising,  when  immediate  delivery  is  required  by  "  public  exigency,"  should  be 
liberally  construed  so  as  to  sustain  the  validity  of  contracts  so  made  when  there  is  no  fraud. 
Child  v.  United  States,*  4  Ct.  CI.,  176. 

§  411.  A  parol  contract  to  furnish  supplies  to  the  army,  between  an  assistant  quartermaster 
and  claimant,  without  advertisement,  and  without  any  declaration  of  public  exigency  by  the 
commanding  officer,  and  not  reduced  to  writing,  is  void.  Claimant,  delivering  supplies  under 
a  contract  that  is  void,  as  such,  is  entitled  to  recover  a  quantum  meruit  only  for  so  much  of 
the  supplies  as  the  government  receives  and  usos.     Adams  v.  United  States,*  7  Ct.  CI.,  437. 
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§  412.  Contracts  for  military  supplies  in  a  military  emergency  during  the  civil  war  are  con- 
trolled by  the  act  of  July  4,  1864.  Under  that  statute  valid  contracts,  when  such  emergency 
had  been  declared  by  the  commanding  officer,  might  be  made  without  advertisement  and  by 
parol     Cobb  v.  United  States,*  7  Ct.  CL,  470. 

§  413.  The  obligation  is  not  upon  a  vendor,  selling  supplies  to  the  quartermaster  department 
in  opeii  market  without  previous  advertisement,  to  ascertain  whether  the  commanding  general 
has  declared  the  existence  of  a  military  exigency.  He  is  entitled  to  presume  that  the  officer 
with  whom  he  deals  is  authorized  to  make  the  purchases.  Thompson  v.. United  States,*  9  Ct. 
CI.,  187. 

§  414.  Where  congress  authorizes  a  contract  for  public  work,  to  be  executed  according  to  a 
specified  plan,  under  the  direction  of  the  secretary  of  the  interior,  and  the  secretary  contracts 
for  that  work,  without  advertising,  under  circumstances  constituting  a  public  exigency,  the 
fact  that  the  contract  price  exceeds  the  appropriation  made  by  congress  for  the  work  will  not 
render  the  contract  invalid.    Fowler  v.  United  States,*  8  Ct.  CI.,  43. 

§  415.  During  a  military  emergency  Gen.  Thomas  ordered  his  chief  quartermaster  to  pro- 
cure forage  in  the  most  expeditious  manner  possible.  This  he  proceeded  to  do  by  a  contract, 
•without  previous  advertisement,  entered  into  by  one  of  his  subordinates  with  the  claimant,  for 
five  hundred  thousand  bushels  of  corn,  to  be  delivered  at  the  rate  of  from  one  hundred  and 
fifty  thousand  to  two  hundred  thousand  bushels  per  month.  Before  the  entire  amount  was  de- 
livered the  war  ended  and  the  government  declined  to  receive  the  balance.  Held,  that  under 
the  act  of  July  4,  1864,  the  contract  was  valid ;  that  the  order  of  the  commanding  officer,  ex- 
ercising the  power  of  declaring  an  emergency,  and  conferring  the  consequent  discretion  on  the 
quartermaster  department,  has  the  force  of  law;  that  the  power  thus  communicated  to 
the  chief  quartermaster  to  make  contracts  without  advertisement  is  carried  down  through  the 
head  of  the  department  to  all  his  subalterns  authorized  by  law  to  make  contracts  or  purchases 
for  supplying  the  army ;  that  the  measure  of  damages  for  the  breach  of  such  contract  is  the 
difference  between  the  contract  price  and  the  market  price  of  the  undelivered  corn  at  the  ap- 
pointed time  of  delivery.    Cobb  v.  United  States,*  9  Ct.  CI.,  291. 

§  410.  A  verbal  contract  by  a  quartermaster  for  the  purchase  of  sand,  made  without  adver- 
tisement, at  a  period  when  no  public  exigency  existed,  is  void,  and  property  taken  by  the  mil- 
itary authorities  under  it  during  a  time  of  war  within  the  lines  of  the  army,  comes  within  the 
terms  of  the  act  of  July  4,  1864,  excluding  from  the  jurisdiction  of  the  court  of  claims,  claims 
growing  out  of  appropriation  of  or  damage  to  property  by  the  army  or  navy  engaged  in  the 
suppression  of  the  rebellion.     Lindsley  v.  United  States,*  4  Ct.  CL,  859. 

§  417.  Under  the  act  of  July  4,  1864,  the  power  to  declare  an  "emergency"  or  public  "ex- 
igency "  requiring  the  immediate  procurement  of  supplies  for  the  necessary  movement  or  oper- 
ations of  the  army  or  detachment,  without  advertisement  for  bids,  resides  only  in  the 
commanding  officer  of  such  army  or  detachment.  A  contract  made  without  advertisement, 
under  the  orders  of  the  department  quartermaster,  will  be  held  invalid.  Henderson  t?.  United 
States,*  4  Ct,  CI.,  75. 

§  418.  Where  a  purchase  is  made  by  a  navy  agent,  under  a  requisition  marked  "  open  pur- 
chase "  and  "immediate  use,"  after  inquiry  among  persons  dealing  in  similar  articles,  with  a 
person  who  does  not  manufacture  or  deal  in  the  article,  but  whose  bid  is  the  lowest  attainable 
under  the,  circumstances,  the  agent  being  ignorant  of  the  manufacturer's  price,  such  a  con- 
tract, there  being  no  evidence  of  fraud  or  collusion,  will  not  be  declared  invalid  simply  because 
the  price  agreed  upon  was  considerably  in  advance  of  the  manufacturer's  or  market  price. 
When  a  contract  has  been  fairly  entered  into  by  the  United  States  by  their  officers  and  agents 
lawfully  competent  thereto,  an  executive  department  cannot  arbitrarily  abrogate  or  change 
such  contract  to  the  prejudice  of  the  party  interested.  Wentworth  v.  United  States,*  5  Ct. 
CL,  302. 

§  419.  Whether  such  an  emergency  exists  as  will  dispense  with  the  necessity  for  advertising 
is  a  question  which  is  left  to  the  discretion  of  the  commanding  officer  of  the  army,  or  of  the 
detachment  for  which  the  services  or  supplies  are  required.  His  orders  in  that  respect  are  con- 
clusive.   Ibid. 

§  420.  During  a  public  exigency  a  commanding  general  may  order  his  quartermaster  to 
make  contracts  for  work,  supplies,  materials  or  transportation,  without  advertising ;  and  such 
contracts  will  be  valid.  Baker  v.  United  States,*  3  Ct.  CL,  343;  Caleb  v.  United  States,*  8  Ct 
CL,  351. 

§  421.  Under  the  act  of  March  2,  1861,  a  purchase  of  army  supplies  during  a  "public  exi- 
gency "  will  be  valid  without  advertising.    Brady  v.  United  States,*  8  Ct.  CI.,  203. 

§  422.  The  medical  director  of  an  army  in  the  field,  under  the  instructions  of  his  command- 
ing general,  made  a  contract  with  the  claimant  for  the  delivery  of  ice  for  the  use  of  the  sick 
and  wounded.  The  claimant  delivered  the  ice.  The  surgeon-general  had  already  contracted 
for  the  supply  of  this  army  with  ice,  but  for  some  reason  the  supply  was  not  furnished.    This 
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circumstance,  together  with  the  fact  that  there  were  three  thousand  wounded  in  the  hospitals, 
created  a  "  public  exigency,"  "  requiring  the  immediate  delivery  of  the  article,"  within  the  mean- 
ing of  the  regulations.  Held,  that  the  contract  of  the  medical  director  was  valid,  and  that 
the  claimant  was  entitled  to  recover.    Croweil  u.  United  States,*  2  Ct.  CI.,  501. 

§  423.  Formality  in  making  contracts.— A  contract  was  entered  into,  by  correspondence, 
between  the  war  department  and  A.,  without  any  previous  advertising  for  proposals,  for  the 
completion  of  the  construction  of  certain  work,  iron  to  be  furnished  at  seven  cents  a  pound. 
Later  on,  the  war  department  attempted  to  modify  the  contract,  and  A.,  protesting  against 
said  modification,  continued  the  work.  The  supervision  of  the  work  was  subsequently  trans- 
ferred to  the  interior  department,  who  instructed  A.  to  proceed  with  the  work,  which  he  did, 
still  protesting  against  any  reduction  of  the  original  price.  While  the  due  formality  of  the 
law  was  not  observed  in  making  the  contract,  yet  as  A.  had  acted  in  perfect  good  faith,  and 
had  so  far  performed  his  contract  that  a  rescission  would  be  ruinous  to  him,  while  the  govern- 
ment would  enjoy  the  benefit  ef  his  work,  it  would  be  inequitable  to  take  advantage  of  the 
technical  defense  of  lack  of  due  formality.  Nor  was  the  war  department  justified  in  at- 
tempting to  modify  the  original  contract;  and  A.  in  continuing  the  work  under  protest  waived 
no  rights  under  the  contract,  and  was  consequently  entitled  to  che  full  contract  price  for  work 
done.    Contract  of  Jones  and  others,*  10  Op.  Att'y  Gen'l,  416. 

§  424.  It  is  not  indispensable  to  the  validity  of  a  contract  with  the  government,  that  it 
should  express  the  circumstances  under  which  it  was  made,  so  precisely  and  distinctly  as  to 
show  the  motives  which  induced  it.    United  States  v.  Maurice,  2  Marsh.,  96. 

g  425.  Under  the  acts  of  June  2,  1862,  and  July  17,  1862,  requiring  public  contracts  to  be 
signed  by  the  contracting  parties,  and  forbidding  their  transfer  or  assignment,  a  suit  cannot  be 
maintained  in  the  court  of  claims  by  the  principal  on  a  contract  with  the  government  by  his 
agent  in  his  own  name,  the  name  of  the  principal  and  fact  of  agency  not  being  disclosed  to  the 
government.    Gill  v.  United  States,*  7  Ct.  CL,  522. 

§  426.  A  quartermaster,  acting  under  the  orders  of  his  commanding  general,  chartered  a 
brig,  during  a  public  exigency,  at  a  rate  exceeding  the  rate  prescribed  by  the  quartermaster- 
general,  but  which  did  not  exceed  the  amount  which  the  brig  would  bring  at  that  time  and 
place.  Held,  that  the  quartermaster-general  had  no  authority  to  annul  or  disregard  such 
charter-party.     Baker  t>.  United  States,*  8  Ct.  Cl.f  343:  Caleb  v.  United  States,*  3  Ct.  CI.,  851. 

§  427.  A  contract  for  the  delivery  of  supplies  to  the  army,  which  does  not  in  its  terms  re- 
quire the  approval  of  any  officer,  and  there  being  no  regulation  of  the  war  department  ex- 
pressly requiring  the  approval  of  the  commanding  officer,  will  not  be  held  invalid  because  of 
his  failure  to  indorse  his  approval  upon  it,  especially  where  it  appears  that  he  knew  that 
claimant  was  delivering  suppUes  under  the  contract,  and  indorsed  his  approval  on  vouchers 
issued  to  him  for  supplies  so  delivered.    Tenney  v.  United  States,*  10  Ct.  CI.,  269. 

$  428.  The  quartermaster-general  advertised  for  bids  for  a  contract  for  the  making  of  which 
there  was  no  authority  of  law,  though  legislation  was  expected  on  the  subject.  He  reserved  the 
right  to  refuse  any  and  all  bids  if  unsatisfactory,  and  to  delay  the  award  not  later  than  Janu- 
ary 1,  1867.  The  claimants  were  the  lowest  bidders.  They  offered  the  security  and  guaranties 
required  by  the  government.  The  secretary  declined  to  execute  the  contract.  Held,  that  the 
claimants  had  no  cause  of  action,  (1)  because  of  the  want  of  statutory  authority  to  make  the 
contract,  and  (2)  because  of  the  reserved  right  to  reject  any  and  all  bids.  Strong  v.  United 
States,*  6  Ct.  a.,  135. 

§  429.  Proposals  for  transportation  pursuant  to  the  advertisements  of  the  quartermaster- 
general  were  accepted  anl  the  contract  made  out  and  signed  by  the  proper  officers  of  the  gov- 
ernment and  forwarded  for  the  signature  of  the  contractor,  who  had  already  been  informed  of 
the  acceptance  and  had  taken  steps  and  incurred  expense  to  enable  him  to  perform  the  con- 
tract. Because  of  an  interruption  of  the  mails  the  contract  did  not  reach  the  contractor  until 
eleven  days  after  it  should  have  gone  into  effect,  but  the  contractor  had  proceeded  to  its  per- 
formance without  waiting  for  its  formal  execution.  He  signed  the  contract  but  omitted  to 
sign  a  tabular  statement  annexed  to  the  contract  and  therein  referred  to  as  "  signed  by  both 
patties."  The  secretary  of  war  annulled  the  contract  and  advertised  for  new  proposals.  Held, 
1.  That  the  contract  was  complete.  2.  That  the  contractor  was  entitled  to  recover  the  profits 
he  would  have  realized.    Moore  v.  United  States,*  1  Ct.  CL,  90. 

§  430.  An  act  of  congress  authorizing  the  secretary  of  the  navy  to  make  a  contract,  putting 
certain  limitations  upon  the  power  so  granted,  but  leaving  the  details  to  his  discretion,  is  not 
of  itself  the  contract.  The  secretary  makes  the  contract.  Gilbert  v.  United  States,*  1  Ct. 
CI.,  28. 

§  431.  Where  a  party  sends  proposals  for  certain  supplies  to  the  navy  department,  accom- 
panying his  bid  with  the  security  required  by  law  for  its  fulfillment,  if  accepted,  the  contract 
is  complete  from  the  time  of  the  acceptance  by  the  officers  of  the  government,  although  a 
formal  written  contract  is  to  be  subsequently  executed.    If,  therefore,  by  an  act  subsequentlv 
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passed,  such  supplies  are  subjected  to  an  internal  revenue  tax,  such  tax  must  be  borne  by  the 
government,  though  the  contract  proper  was  not  signed  until  afterwards.  Adams  v.  United 
States  *  1  Ct.  CI.,  192. 

§  432.  By  act  of  congress  the  secretary  of  the  navy  was  directed  to  enter  into  certain  con- 
tracts for  the  building  of  certain  docks,  at  a  price  not  more  than  ten  per  cent,  greater  than  had 
been  previously  proposed  by  a  contractor.  Held,  that  this  did  not  constitute  a  contract,  and  that 
if  the  contractor  afterwards  entered  into  a  contract  with  the  secretary  at  less  favorable  terms 
to  himself,  he  could  not  claim  compensation  at  the  rate  named  in  the  act  of  congress.  Gilbert 
v.  United  States,*  8  Wall.,  858. 

§  488.  Advertisements  inviting  proposals  for  the  construction  of  public  works,  together  with 
the  written  proposal,  constitute,  on  the  acceptance  of  the  proposal,  the  contract  for  doing  the 
work.     Harvey  v.  United  States,*  15  Otto,  671. 

§  434.  To  be  in  writing. — The  act  of  1862,  requiring  contracts  for  military  supplies  to  be  in 
writing,  is  not  infringed  by  the  proper  officer  having  charge  of  -such  matter  accepting  delivery 
of  such  supplies  after  the  day  stipulated,  nor  is  a  verbal  agreement  to  extend  the  time  of  per- 
formance invalid.    Salomon  v.  United  States,*  19  Wall.,  17. 

§  435.  Under  the  act  of  congress  of  June  2,  1862,  a  contract  made  by  an  officer  of  the  army 
or  navy  in  behalf  of  the  government  is  void  if  not  in  writing.  But  where  such  a  parol  con- 
tract has  been  partly  performed  by  the  person  contracting  with  the  officer,  he  can  recover  only 
upon  an  implied  contract  a  quantum  meruit.    Clark  v.  United  States,*  5  Otto,  539. 

§  436.  Under  the  act  of  March  2,  1861,  requiring  government  contracts  to  be  in  writing,  a 
distinction  is  to  be  made  between  a  right  of  recovery  upon  executory  contracts,  where  damages 
are  sought  for  non-performance  by  the  government,  and  those  that  arise  from  an  implied  obli- 
gation to  pay  for  articles  actually  purchased  and  used  by  the  government.  Such  an  implied 
contract  will  support  an  action,  notwithstanding  the  statute.  Burchiel  v.  United  States,*  4 
Ct.  CI.,  549. 

§  437.  A  parol  contract  for  the  delivery  of  corn  to  the  quartermaster  department,  there  being 
no  exigency,  is  void,  and  the  contractor  can  recover  only  a  quantum  meruit  for  the  supplies 
delivered  to  the  government  and  actually  used  in  its  service.  Salomon  v.  United  States,*  7 
Ct.  CI.,  482. 

§  438.  A  contract  for  the  use  of  a  vessel  by  the  government  was  made  verbally,  though  re- 
quired by  the  act  of  June  2,  1862,  to  be  in  writing.  Held,  that  the  owner  of  the  vessel  could 
not  recover  in  the  court  of  claims  for  its  breach.    Lender  v.  United  States,*  7  Ct.  CL,  530. 

§  439.  Under  the  act  of  June,  1862,  requiring  contracts  on  behalf  of  the  government  by  the 
departments  of  war,  navy  and  interior,  or  their  agents  and  officers,  to  be  reduced  to  writing  and 
returned  to  the  "returns  office  "  with  the  advertisement,  proposals,  affidavit,  etc.,  it  was  as 
much  a  duty  of  the  contractor  as  of  the  government  officer  to  comply  with  the  provision 
for  the  reduction  of  the  contract  to  writing,  and  a  verbal  contract  would  be  held  invalid  for 
the  reason  that  it  was  verbal,  though  failure  of  the  officer  to  make  proper  returns  would 
not  have  the  effect  to  defeat  the  contractor's  right  of  recovery.  Henderson  v.  United  States,* 
4  Ct.  CI.,  75. 

§  440.  Under  the  act  of  June  2,  1862,  it  was  made  the  duty  of  the  secretaries  of  war,  navy 
-and  interior  departments  to  cause  all  contracts  made  by  them  or  by  their  officers  to  be  reduced 
to  writing,  and  an  executory  contract  not  so  reduced  to  writing  was  void  as  far  as  it  was  exe- 
cutory. But  the  statute  was  a  statute  of  frauds.  It  did  not  prohibit  such  contracts,  but  only 
regulated  the  manner  of  making  them.  Performance  by  the  contractor  and  acceptance  by 
the  government  are  sufficient  to  take  the  case  out  of  the  prohibition  of  the  statute,  and  leave 
it  within  the  equitable  rule  of  implied  contracts.  Where  the  chief  of  the  cavalry  bureau 
agreed  with  a  contractor,  tendering  houses  under  a  contract,  that  the  latter  was  to  keep  the 
horses  over  winter,  feed  them  well,  and  take  good  care  of  them,  and  that  in  the  spring  the 
government  would  take  them  all  and  pay  for  their  keep,  held,  that  the  contractor,  having  com- 
pile 1  with  these  requirements,  is  entitled  to  tender  the  horses  in  the  spring  and,  if  accepted,  to 
recover  the  winter's  keep.    Danolds  v.  United  States,*  5  Ct.  CL,  65. 

§  441.  Construction. —  A  contract  to  furnish  building  stone  for  the  "  sum  of  sixty-five  cents 
per  cubic  foot  for  all  stones  when  the  quarried  dimensions  do  not  exceed  twenty  cubic  feet, 
and  one  cent  additional  for  every  cubic  foot  of  those  having  such  dimensions  exceeding  twenty 
feet,"  held,  to  entitle  the  contractor  to  sixty-six  cents  per  cubic  foot  for  all  stones  over  twenty 
cubic  feet  in  size.    Dix  Island  Granite  Co.  v.  United  States,*  12  Ct.  CI.,  624. 

§  442.  Parties  who  have  a  government  contract  in  their  possession  for  two  weeks  before  exe- 
cuting it  cannot  claim  that  they  executed  it  in  the  belief  that  it  was  for  the  sale  of  nine  thou- 
sand bushels  of  potatoes,  when  in  fact  it  was  for  "  such  quantities  (not  exceeding  three  thou- 
sand bushels  per  week)  as  may  be  required,"  merely  because  the  contract  follows  the  terms  of 
the  government's  advertisement  rather  than  of  the  contractor's  bid.  Clark  v.  United  States,* 
1  Ct.  CL,  243. 
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§  443.  In  answer  to  the  advertisement  of  a  commissary  inviting  proposals  for  the  delivery 
of  potatoes,  in  such  quantities  (not  exceeding  three  thousand  bushels  per  week),  and  at  such 
times  as  may  be  required  during  the  month  of  July,  1863,  the  claimants  entered  a  bid,  and  sub- 
sequently executed  a  contract  for  the  delivery,  as  they  aver,  of  nine  thousand  bushels.  Held, 
that,  under  the  terms,  the  commissary  was  not  bound  to  receive  any  definite  number  of  bush- 
els, and  the  claimant  s  were  obligated  to  deliver  only  so  many  as  were  required,  within  the  maxi- 
mum quantity.    Ibid>  # 

§  444.  A  contractor's  undertaking  to  purchase  the  offal  of  all  the  cattle  slaughtered  in  a 
particular  military  department  is  subject  to  the  chartge  that  may  be  effected  in  it  by  the 
change  in  the  boundaries  or  of  the  subdivision  of  the  department  Gibbons  v.  United  States,* 
S  Ct.  CI.,  416. 

§  445.  Claimant  entered  into  contract  to  furnish  at  Fort  Brown,  "  good,  merchantable 
prairie  hay,"  of  as  good  quality  as  that  furnished  under  a  prior  contract.  If  objections  were 
made  to  the  hay,  aboard  of  officers  was,  by  the  terms  of  the  contract,  to  be  convened,  to  pass 
upon  the  hay,  and  their  decision  was  to  be  final.  Objections  were  made  to  the  hay,  and  a 
board  of  officers  was  convened,  not,  however,  under  the  terms  of  the  contract,  but  it  was  re- 
quired to  be  "guided  in  its  actions  by  letter  of  instructions  from  chief  quartermaster  of  the 
department  of  Texas,  the  requirements  of  which  were  to  be  strictly  complied  with.*'  The 
board  found  that  it  was  not  good,  merchantable  hay,  and  was  unfit  to  feed  to  animals ;  that  no 
good,  merchantable  prairie  hay  could  be  obtained  in  that  vicinity ;  but  that  it  was  of  the  same 
•quality  as  furnished  under  the  prior  contract.  The  claimant  brought  action  in  the  court  of 
claims  for  the  breach  of  contract,  without  making  application  for  the  board  of  officers  under 
the  contract.  Held.  (1)  that  the  burden  was  upon  the  contractor  to  show  that  such  a  board 
would  probably  have  accepted  the  rejected  hay ;  (2)  that  "merchantable"  applied  to  forage 
means  "edible."    Wood  v.  United  States,*  11  Ct.  CL,  680. 

§  446.  A  contract  required  the  contractor  to  excavate  and  remove  stone  from  the  channel  of 
a  river  down  to  a  certain  grade ;  that  the  material  should  be  the  property  of  the  government, 
And  that  the  decision  of  the  engineer  in  charge  should  be  conclusive  both  as  to  the  quantity  of 
the  stone  and  the  completion  of  the  work.  The  contractor  having  excavated  the  stone  below 
the  grade  required  and  spread  it  upon  the  bottom  of  the  river,  upon  the  refusal  of  the  en- 
gineeer  to  pay  for  this  he  brought  action.  Held,  that  he  was  not  entitled  to  recover.  Case 
v.  United  States,*  11  Ct.  CL,  763. 

$  447.  An  army  transportation  contract  provides  that  a  board  of  survey  shall  find  as  to  the 
quantity  and  condition  of  supplies  delivered,  and  that  the  receiving  officer  shall  indorse  upon 
the  bills  of  lading  "  in  accordance  with  the  finding  of  a  board  of  survey,"  "  upon  which  in- 
dorsement, payment  shall  be  made,"  and  also  the  distance  of  transportation.  Held,  that  these 
indorsements  are  not  conditions  precedent  to  a  recovery  upon  such  contract.  Braden  v. 
United  States,*  12  Ct.  CI.,  164. 

§  448.  Claimants  being  invited  by  advertisement  to  bid  upon  the  construction  of  piers  and 
abutments  of  a  government  bridge,  are  shown  plans  fixing  the  number  and  dimensions  of  the 
piers.  Their  bid  is  accepted  at  so  much  per  cubic  yard.  A  written  contract  is  entered  into 
by  which  they  agree  to  "  construct  the  piers  and  abutments"  " in  accordance  with  such  plans 
and  specifications  as  may  be  fixed  by  proper  authority,"  "  the  United  States  to  furnish  stone, 
cement,  sand  and  all  necessary  templets  required  for  the  work  and  nothing  more."  Held,  (1) 
that  under  this  contract  it  is  the  duty  of  the  contractors  to  erect  the  necessary  coffer-dams,  and 
of  the  government  to  furnish  the  material ;  (2)  that  the  fact  that  the  plans  as  furnished  by  the 
United  States  alter  the  dimensions  of  the  piers  so  as  to  materially  affect  the  value  of  the  work 
is  no  ground  of  complaint  by  the  contractors.    Harvey  v.  United  States,*  8  Ct.  CL,  501. 

§  449.  The  provisions  of  the  contract  for  building  the  ironclad  gunboat  Ozark  which  exclude 
extras,  held  to  apply  to  the  vessel  as  described  in  the  contract  and  specifications  and  to  the  de- 
tails necessary  for  that,  and  not  to  apply  to  alterations  from,  or  additions  to,  the  plan  as  fixed 
by  the  contract.    Bestor  v.  United  States,*  3  Ct.  CI.,  425. 

§  450.  The  builder  of  a  government  dry  dock  is.  entitled,  under  his  contract,  to  hold  the 
same,  after  delivery  and  acceptance  by  the  United  States,  for  a  space  of  three  years,  with  the 
privilege  of  docking  merchant  vessels  for  pay  and  the  duty  to  dock  government  vessels  free. 
Held,  that  the  three  years  must  date  from  the  delivery  and  acceptance  of  the  dock  and  is  not 
to  be  computed  from  the  time,  before  the  completion  of  the  work,  when  the  contractor  began 
to  dock  merchant  vessels  for  pay  and  government  vessels  free,  on  portions  of  the  unfinished 
<locks.    Gilbert  v.  United  States,*  4  Ct.  CI.,  290. 

§  451.  Under  a  contract  "  to  furnish  all  the  labor  required"  in  a  government  store  house 
during  a  certain  term,  for  a  gross  sum,  the  contractor  cannot  be  required  to  furnish  coal,  wa- 
ter and  a  steam-engine  for  running  the  elevators,  although  the  use  of  such  means  was  a  great 
-saving  of  labor  to  the  contractors.  And  though  under  that  contract  the  government  was  en- 
titled to  charge  back  to  them  a  fair  compensation  for  the  labor  of  men  who  had  been  employed 
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and  paid  for  running  the  elevators,  it  could  only  charge  them  with  a  fair  market  rate  for 
the  labor  so  employed,  and  not  the  amount  of  the  salary  actually  paid  to  them  by  the  govern- 
ment.   Mudgett  v.  United  States,*  9  Ct.  CI.,  467. 

$$452.  Claimant  had  a  contract  to  deliver  at  a  military  post  "  eight  hundred  and  eighty 
cords  of  wood,  more  or  less,  as  shall  be  determined  to  be  necessary  by  the  post-commander  for 
the  regular  supply  of  the  troops  of  the  garrison  of  said  post  for  the  fiscal  year. "  Claimant 
cut  and  was  ready  to  deliver  the  eight  hundred  and  eighty  cords,  but  the  post-commander  no- 
tified him  that  only  forty  cords  would  be  needed.  That  much  was  accepted  and  paid  for. 
Claimant  brought  this  action  for  breach  of  contract  in  refusing  to  receive  the  balance.  Held, 
that  the  words  "more  or  less"  in  the  contract  were  equivalent  to  "about,"  "say,"  or  "by 
estimation, "  and  in  absence  of  any  action  by  the  post-commander,  the  words  "  eight  hundred 
and  eighty  cords  "  would  fix  the  amount  under  the  contract ;  but  that  the  intervention  of  the 
post-commander  under  the  terms  of  the  contract  fixed  forty  cords  as  the  amount  to  be  deliv- 
ered, and  that  defendants  were  guilty  of  no  breach.    Brawley  v.  United  States,*  11  Ct.  CL,  522. 

§  458.  A  contract  provided  that  claimant  should  "  have  all  the  hides  of  beef -cattle  slaugh- 
tered for  Indians  at  Fort  Sill,"  "  which  the  superintendent  of  Indian  affairs  at  that  place  shall 
decide  are  not  required  for  the  comfort  of  the  Indians,  the  number  of  bides  to  be  about  four 
thousand,  more  or  less."  The  superintendent  of  Indian  affairs  decided  that  the  hides  were  all 
necessary  to  the  comfort  of  the  Indians,  and  the  cattle  were  turned  over  to  them  on  the  hoof. 
Held,  that  there  was  no  breach  of  contract.    Lobenstein  v.  United  States,*  9  Ct  CL,  135. 

§  454.  If  a  contract  with  the  government  is  susceptible  of  two  constructions,  one  consistent 
and  the  other  inconsistent  with  the  act  of  congress  authorizing  such  contract,  the  former  con- 
struction must  be  adopted.    Gibbons  v.  United  States,*  Dev.,  46. 

§  455.  A  contractor,  under  a  building  contract  with  the  treasury  department,  purchased 
certain  materials  with  money  advanced  by  the  government  and  transferred  them  to  the  latter. 
They  were  accidentally  destroyed,  and  the  court  of  claims,  at  a  former  trial,  held  that  the  loss 
fell  on  the  government.  The  finding  was  approved  by  congress,  the  amount  paid,  and  an  act 
passed  referring  the  case  back  to  the  court  of  claims  to  ascertain  whether  the  full  value  of  the 
property  had  been  allowed.  Held,  that  the  construction  put  upon  the  contract  by  the  treasury 
department,  by  the  court  at  the*  former  hearing,  by  congress,  and  by  the  claimants,  is  binding 
upon  the  claimants  at  the  second  hearing.    Gibbons  v.  United  States,*  2  Ct.  CI.,  353. 

§  450.  Where  a  contractor  at  first  refuses  to  execute  a  contract  for  the  purchase  of  the  offal 
of  cattle  slaughtered,  because  it  does  not  contain  all  the  articles  that  he  expected  that  it  would, 
and  had  in  mind  in  making  the  contract,  a  letter  from  the  commissary  department  showing 
the  interpretation  that  had  previously  been  given  to  like  contracts  in  the  same  terms,  upon  the 
receipt  of  which  the  contractor  did  execute  it,  is  admissible  to  show  the  interpretation  put 
upon  the  contract  by  the  parties  at  the  time  of  its  execution.  Gibbons  v.  United  States,*  5 
a.  CL,  416. 

§  457.  A  contract  in  writing  to  furnish  beef  to  a  particular  division  of  the  army,  "  and  any 
other  troops  that  might  be  attached  thereto,"  at  a  certain  rate,  lield,  to  imply  about  the  num- 
ber of  troops  of  a  division  commander,  and  that  upon  subsequent  orders  being  received  pursu- 
ant to  the  orders  of  the  commanding  general  during  a  military  exigency  to  forward  large 
numbers  of  cattle  to  supply  the  army,  such  subsequent  orders  will  be  held  to  form  a  separate 
contract,  the  rate  of  compensation  for  which  will  not  be  controlled  by  the  former  contract. 
BatteUe  v.  United  States,*  8  a.  Cl„  295. 

g  458.  Validity  of  contract — The  claimant,  an  architect,  who  is  employed  by  the  navy  de- 
partment to  prepare  plans  for  improvements  to  the  naval  school  at  Annapolis,  held,  not  barred 
from  his  claim  for  services,  by  the  act  of  March  2,  1861,  forbidding  a  contract,  "unless  the 
same  is  authorized  by  law,  or  be  under  an  appropriation  adequate  to  its  fulfillment,"  congress 
having  provided  by  the  act  of  May  21,  1864,  that  the  naval  academy  should  be  returned  to, 
and  established  at  the  naval  academy  grounds  at  Annapolis.  Mason  v.  United  States,*  5  Ct. 
CI.,  495. 

g  459.  A  lease  made  by  the  secretary  of  the  treasury,  of  premises  for  a  custom-house,  at 
greatly  exorbitant  rates,  on  the  recommendation  of  the  collector  of  customs,  who  is  secretly  a 
joint  owner  of  the  premises,  is  fraudulent  and  void,  and  the  assignee  of  such  a  lease  cannot 
maintain  an  action  on  it.    Larkin  v.  United  States,*  5  Ct.  CL,  526. 

£  460.  A  purchase  of  horses  during  a  military  emergency  under  order  of  a  department  com- 
mander, at  a  fixed  price,  is  a  valid  contract,  and  an  arbitrary  reduction  of  the  price  and  a  cor- 
responding erasure  and  mutilation  of  the  vouchers  in  the  quartermaster-general's  office  is 
without  authority.  Nor  is  the  holder  of  the  voucher  estopped  by  the  receipt  given  for  the 
amount  allowed  by  the  quartermaster-general,  although  in  terms  a  receipt  in  full,  from  de- 
mauding  the  balance  of  the  contract  price.     Wilcox  v.  United  States,*  5  Ct.  CI.,  386. 

g  461.  Though  every  presumption  is  to  be  made  in  favor  of  the  fairness  of  a  public  officer  in 
making  a  government  contract,  yet  when  the  circumstances  excite  suspicion,  the  court  "will 
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look  narrowly  into  the  case,  and  require  stricter  proof  of  fairness  than  would  be  required  in  the 
case  of  a  contract  between  two  individuals.  A  great  discrepancy  between  the  contract  price 
and  the  ordinary  price  at  the  place  and  under  the  circumstances  where  the  worjc  was  done,  or 
materials  furnished,  is  a  fact  that  will  raise  a  presumption  of  fraud  and  collusion.  A  contract 
for  certain  work  and  materials,  amounting  to  nearly  $300,000,  where  the  evidence  showed  that 
the  work  could  have  been  done  and  the  materials  furnished,  at  the  time  and  place  and  under 
the  circumstances  for  not  more  than  $60,000,  will  be  declared  fraudulent  and  void.  Beard  v. 
United  States,*  8  Ct.  CI.,  122. 

§  462.  When  proposals  for  supplying  beef  to  the  troops  at  Fort  Smith,  advertised  for,  were 
opened,  the  lowest  of  four  bids  was  found  to  be  five  and  thirty-six  hundredths  cents  per 
pound,  and  the  next  lowest  was  that  of  claimant,  being  ten  cents.  The  lowest  bidder  was  un- 
able to  furnish  the  required  bond,  and  the  acceptance  of  his  bid  was  revoked  and  claimant's 
bid  accepted.  It  appeared  that  at  the  time  the  contract  was  made,  owing  to  the  great  danger 
of  loss  by  capture,  and  to  the  condition  of  the  country,  the  price  was  not  an  extravagant  one 
at  Fort  Smith,  Held,  that  claimant  was  entitled  to  recover  the  contract  price.  Thompson  vr 
United  States,*  8  Ct.  CI.,  438. 

§  468.  Under  the  act  of  July  4,  1864,  for  the  better  organization  of  the  quartermaster's  de- 
partment, the  power  to  contract  for  army  transportation  is  exclusively  in  the  hands  of  that 
department,  and  a  contract  in  the  nature  of  a  charter-party  between  a  naval  engineer  in  charge 
of  captured  shipping  in  the  harbor  of  Charleston,  and  the  loyal  owner  of  a  steamboat  found 
there,  for  her  use  in  the  service  of  the  government,  was  invalid  and  would  not  support  a  recov- 
ery though  she  was  so  used.    Slawson  v.  United  States,*  4  Ct.  01.,  87. 

§  464.  Where  the  express  contract  between  the  claimant  and  the  government  is  void,  the 
former,  who  has  delivered  his  goods  or  performed  services  under  it  which  have  been  accepted, 
is  entitled  to  recover  from  the  government  on  the  implied  contract  in  quantum  meruit. 
Heathfield  v.t  United  States,*  8  Ct.  CI.,  213. 

§46£.  Assignment— -Under  the  act  of  July  17,  1862,  which  forbids  the  assignment  of  a 
government  contract,  no  suit  can  be  maintained,  in  the  name  of  the  contractor,  to  the  use  of 
the  assignee  of  such  a  contract.  But  after  an  assigned  contract  has  been  executed,  and  the 
government  has  accepted  the  goods  under  it,  an  action  for  a  quantum  meruit  may  be  main- 
tained in  the  name  of  the  assignor  for  the  benefit  of  the  assignee.  Wheeler  v.  United  States,* 
5  Ct.  CI.,  604. 

§  466,  A  substantial  transfer  of  a  government  contract  is  sufficient  to  annul  it  under  the  act 
of  July  17,  1862.  An  irrevocable  power  of  attorney  "  to  take  and  receive  all  vouchers  and  sign1 
the  same  and  draw  the  money  thereon."  in  the  name  of  the  contractor,  "  with  full  power  to 
perform  everything  whatsoever  required  and  necessary  to  be  done,"  Tield,  to  be  a  full  and  com- 
plete assignment  of  all  interest,  covering  all  the  money  payable  under  the  contract.,  and  to  have 
the  effect  of  rendering  the  same  null  and  void.    Francis  v.  United  States,*  11  Ct.  CI.,  688. 

§  467.  The  transfer  of  a  government  contract  nine  days  prior  to  the  passage  of  the  act  of 
July  17,  1862,  providing  that  a  "transfer  shall  cause  the  annulment  of  the  contract,"  will  not 
affect  its  validity.  Chollar  v.  United  States,*  2  Ct.  CI.,  819 ;  Robertson  v.  United  States*  2  Ct 
CI.,  322. 

§  46S.  Under  the  act  of  July  17,  1862,  expressly  prohibiting  the  transfer  or  assignment  of  a 
government  contract,  the  effect  of  such  assignment  or  transfer  is  the  complete  "  annulment  of 
the  contract,  so  far  as  the  United  States  are  concerned,"  and  no  action  can  be  maintained  upon 
it  against  the  United  States  either  by  the  assignor  or  the  assignee.  Wanless  v.  United  States,*  6 
Ct.  CI.,  128. 

g  469.  Inspection.— Where  a  contractor  agrees  to  furnish  government  supplies  at  a  distant 
point,  an  inspection  of  the  goods  at  the  place  of  shipment  does  not  vest  the  title  in  the  govern- 
ment.    Grant  v.  United  States,*  7  Wall.,  331. 

§  470.  Where  a  contract  for  furnishing  government  supplies  does  not  provide  for  their  in- 
spection at  certain  places,  it  is  optional  with  the  contractor  whether  he  submits  to  an  inspection 
directed  there  or  not.    Ibid. 

§  471.  After  a  contract  to  deliver  certain  cavalry  horses  to  the  United  States  had  been  en- 
tered into,  the  rules  for  the  inspection  of  such  horses  were  changed  and  made  more  strict.  The 
contractor  did  not  offer  to  deliver  or  tender  any  horses  at  the  places  specified  in  the  contract  within 
the  time  limited  for  the  performance  of  the  contract,  but  abandoned  it  and  treated  it  as  an- 
nulled by  the  new  regulations.  Held,  that  he  could  not  recover  damages  on  the  contract 
against  the  United  States.    Sraoot's  Case,*  15  Wall.,  36. 

§  472.  Even  if  it  be  admitted  that  the  government  is  not  bound  by  the  action  of  its  inspect- 
ing officer,  and  may  defend  against  a  claim  for  oats  delivered  under  a  contract  on  the  ground 
that  they  were  not  of  a  merchantable  quality,  notwithstanding  they  were  inspected  and  ac- 
cepted by  its  officer,  still  the  burden  of  proving  the  deficiency  in  quality  is  on  the  government, 
and  the  report  of  a  board  of  survey  appointed  during  the  dispute  is  not  sufficient  or  competent 
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evidence  for  this  purpose  as  against  evidence  introduced  by  the  claimant  tending  to  prove  the 
good  quality  of  the  oats  delivered.     Heathfield  v.  United  States,*  8  Ct.  CL.  213. 

§  478.  Under  a  contract  to  deliver  building  stone  to  the  government,  on  the  cars  at  the 
quarry,  subject  to  inspection,  an  inspection  and  approval  of  it  at  the  quarry  will  conclude  the 
government,  and  the  contractor's  right  to  compensation  under  the  contract  will  not  be  affected 
by  a  subsequent  rejection  of  it  at  the  building.  A  receipt  by  the  contractor  for  payment  for 
the  stone  accepted  at  the  building,  though  expressed  to  be  in  fall,  if  it  specifies  so  much  stone 
by  dimensions,  and  that  was  used  in  the  building,  will  not  bar  the  contractor's  right  of  recovery 
for  the  rejected  stone.     Kerchner  v.  United  States,*  7  Ct.  CI.,  579. 

§  474.  Ordinarily  when  an  article  is  sold  to  the  government,  subject  to  inspection,  the  gov- 
ernment is  concluded  by  the  action  of  the  inspector;  but  where  (as  in  the  case  of  horses  and 
mules  for  the  public  service)  a  well  known  kind  and  description  of  animal  is  required  by  the 
regulations,  a  manifest  departure  from  that  standard,  which  could  not  have  been  the  result  of 
oversight  or  inattention,  is  strong  evidence  of  collusion  between  the  inspector  and  seller.  But 
where  mules  so  sold  and  inspected  are  branded,  and  mingled  with  the  mules  purchased  from 
other  parties,  so  that  it  is  impossible  to  say  which  of  the  defective  mules  were  purchased  from 
claimant,  and  he  offers  to  take  back  his  proportion  of  the  defective  mules  and  pay  his  pro- 
portion of  their  subsistence  while  in  the  hands  of  the  government,  the  government  cannot,  if 
it  fails  to  avail  itself  of  this  offer,  but  uses  the  mules  in  its  service,  afterwards  withhold  a  part 
of  the  contract  price  on  the  ground  of  the  defective  character  of  the  mules.  Allen  v.  United 
States,*  3  Ct.  CI.,  91. 

8  475.  Where  the  terms  of  a  contract  to  furnish  horses  to  the  government  are  substantially 
changed,  by  an  order  from  the  chief  of  the  cavalry  bureau,  requiring  a  different  method  of  in- 
spection, and  the  government  officials  refuse  to  allow  the  contractor  to  comply  with  his  con- 
tract, without  submitting  to  these  changes  in  its  terms,  he  is  relieved  from  the  obligation  to 
tender  the  horses ;  but  upon  its  appearing  that  he  was  ready  and  willing  to  comply  with  his 
agreement,  if  permitted  to  do  so,  he  is  entitled  to  recover  damages  fox  the  breach  of  contract 
The  measure  of  damages  in  such  case  is  such  a  sum  as  would  put  the  claimant,  as  nearly  as 
possible,  in  the  same  situation  as  he  would  have  been  in  if  he  had  been  allowed  to  deliver 
the  horses.    Woriner  v.  United  States,*  4  Ct,  Cl.t  258;  Smoot  v.  United  States,*  5  Ct.  CI.,  490. 

8  470.  Under  a  contract  to  build  one  hundred  army  wagons,  subject  to  inspection  before 
shipment,  the  wagons  were  inspected  and  approved  by  an  inspector  appointed  by  the  govern- 
ment. On  arrival  at  their  destination  they  were  again  inspected  and  rejected.  Held,  that,  in 
the  absence  of  fraud,  the  government  is  concluded  by  the  inspection  before  shipment.  Brown 
v.  United  States,*  1  Ct.  CI.,  307. 

§  477.  The  government  has  the  right,  under  a  contract  to  furnish  horses  of  a  certain  char- 
acter, subject  to  inspection,  to  require  such  an  inspection  as  will  insure  the  faithful  compliance 
with  the  terms  of  the  contract,  and  is  not  limited  or  controlled  by  the  antecedent  practice  as 
to  the  strictness  of  the  inspection.  A  change  in  its  rules  in  that  respect  is  not  a  breach  of  its 
contract.  Where  the  contractor  is  imprisoned  by  the  government  for  failure  to  comply  with 
his*  contract,  the  court  of  claims  has  no  jurisdiction  of  an  action  against  the  government  to  re- 
cover damages  for  illegal  arrest.     Spicer  v.  United  States,*  1  Ct.  CI.,  316. 

§  478.  After  a  contract  for  furnishing  certain  horses  for  the  use  of  the  army  had  been  en- 
tered into,  the  regulations  for  the  inspection  of  horses  were  so  changed,  with  a  view  to  prevent 
frauds  against  the  government,  that  all  horses  offered  were  to  be  delivered  twenty-four  hours 
before  inspection,  and  that  all  horses  fraudulently  offered  should  be  branded  by  the  inspector. 
The  contractor  having  abandoned  the  contract  rather  than  submit  to  the  new  regulations,  it 
was  held  that  as  they  were  reasonable  he  could  not  recover  anything  from  the  United  States 
for  loss  incurred  by  him  in  preparing  to  fulfill  the  contract.  United  States  t?.  Wormer,*  13 
Wall.,  25. 

§  479.  Revocation.— The  government  contracted  with  T.  for  furnishing  meters  to  distillers 
which  had  been  adopted  by  the  government  for  that  purpose.  He  was  by  the  terms  of  the  con- 
tract to  manufacture  them  as  required,  but  if  not  specially  required,  was  not  to  have  more  than 
twenty  in  process  of  manufacture  at  one  time.  It  was  provided  that  the  government  might 
terminate  the  contract  at  any  time  on  paying  him  for  the  meters  in  process  of  construction. 
On  June  8,  1870,  T.  was  informed  that  the  government  revoked  all  former  orders  relating  to 
the  construction  and  furnishing  of  meters,  and  that  it  would  not  be  responsible  for  any  meters, 
but  it  was  not  until  June  8,  1871,  that  the  further  use  of  his  meters  was  finally  discontinued. 
Held,  that  the  United  State  was  not  responsible  for  the  value  of  the  meters  in  process  of 
construction  at  the  time  of  the  final  order  discontinuing  the  use  of  his  meters.  Tice  v.  United 
States,*  9  Otto,  286. 

§  480.  A  contract  for  certain  work  in  a  harbor  provided  it  should  be  done  by  a  certain  time, 
and  that  if  the  contractor  should  delay  or  be  unable  to  proceed  with  the  work  in  accordance 
with  the  terms,  the  engineer  in  charge  might  terminate  the  contract  and  employ  others  to  do 

756 


GOVERNMENT  CONTRACTS.  §§481-488. 

the  work,  deducting  the  expense  from  any  sums  due  the  contractor.  The  work  was  to  be  paid 
for  as  it  progressed,  but  ten  per  cent,  was  to  be  retained  till  it  was  all  completed.  The  con- 
tract was  declared  at  an  end  by  the  engineer  in  charge  after  the  expiration  of  the  time  limited 
for  the  completion  of  the  work,  and  others  were  employed  to  finish  the  work.  The  second 
contractors  completed  the  work  for  a  much  less  sum  than  would  have  been  required  under  the 
first  contract.  Held,  that  in  the  absence  of  satisfactory  proof  to  the  contrary  it  would  be  presumed 
that  the  engineer  in  charge  properly  terminated  the  contract,  especially  as  this  was  not  done 
till  after  the  time  limited  for  its  performance  had  expired,  and  that  after  the  contract  was  ter- 
minated, the  contractor  was  entitled  to  no  rights  in  regard  to  its  performance  by  others,  and 
was  not  entitled  to  recover  the  difference  between  the  contract  price  and  the  price  actually  paid 
for  the  work.    Quinn  v.  United  States,*  9  Otto,  30.    . 

g  481.  A  lawyer  was  employed  by  the  secretary  of  the  treasury  to  recover  a  debt  due  to  the 
government,  for  which  service  he  was  to  be  compensated  by  a  percentage  of  the  amount  so 
recovered.  The  secretary  reserved  the  privilege  of  terminating  the  arrangement  at  any  time* 
The  attorney  negotiated  a  settlement,  under  which  the  money  was  subsequently  collected ;  but 
before  the  payment  was  made,  his  contract  with  the  government  was  canceled  by  a  succeed- 
ing secretary  of  the  treasury,  and  the  money  never  actually  passed  through  his  hands.  In  an 
action  by  him  in  the  court  of  claims  for  his  percentage,  held,  (1)  that  he  was  entitled  to  re- 
cover; (2)  that  the  indorsement  by  the  secretary  upon  another  account  of  his  against  the  gov- 
ernment for  other  services,  at  the  time  of  its  compromise  and  payment,  that  the  payment  is 
to  be  in  satisfaction  of  all  claims  against  the  government,  which  indorsement  does  not  appear 
to  have  ever  been  made  known  to  him,  will  not  bar  his  action.  Mellen  v.  United  States,*  18 
Ct.  CI.,  71. 

g  482.  Where  a  government  contract  is  for  the  purchase  of  such  supplies  as  are  needed  at 
certain  points,  the  contractor  cannot  recover  for  a  breach  of  the  contract  caused  by  its  rescis- 
sion, until  he  shows  that  certain  supplies  were  needed  and  that  he  met  with  loss  by  not  being 
allowed  to  furnish  them.    Grant  v.  United  States,*  7  Wall.,  831. 

§  483.  Damages  cannot  be  recovered  for  the  rescission  of  a  government  contract  where  there 
is  no  evidence  of  any  actual  damage  by  the  abrogation.    Grant  v.  United  States,*  1  Ct,  CL,  61. 

§  484.  When  the  United  States  through  their  authorized  agents  enter  into  a  contract  with 
an  individual,  they  relinquish  their  sovereign  character  and  subject  themselves  to  the  rules  of 
right  and  justice  as  between  man  and  man.  An  order  from  the  secretary  of  war  to  the 
quartemiaster-general,  "  to  suspend  the  making  of  any  new  contracts  "  for  a  certain  kind  of 
knapsacks,  will  not  justify  an  attempt  by  the  quartermaster-general  to  annul  a  contract  for 
such  knapsacks  already  made,  nor  his  refusal  to  receive  them  when  offered  under  the  con- 
tract.   Man  v.  United  States,*  3  Ct.  Cl.f  404. 

§  484a.  Where  the  secretary  of  the  navy  makes  a  contract  for  provisions  for  the  naval  serv- 
ice, the  chief  of  a  bureau  having  charge  of  contracts  and  supplies  cannot  rescind  such  con- 
tract without  the  approval  of  the  secretary.    United  States  v.  Shaw,*  1  Cliff.,  817. 

g  484b.  An  agreement  by  a  government  contractor  with  a  bank,  giving  the  latter  a  lien  on 
the  drafts  drawn  on  the  government  for  the  proceeds  of  articles  furnished  to  it  under  the 
contract,  for  advances  to  be  made  by  the  bank  to  enable  the  contractor  to  fulfill  his  contract, 
does  not  give  the  bank  a  lien  on  a  judgment  against  the  government  for  damages  for  an- 
nulling the  contract ;  the  drafts  having  been  drawn  and  paid  either  to  the  contractor  or  the 
bank.    Bank  of  Washington  v.  Nock,*  9  Wall.,  373. 

§  485.  Settlement. —  Where  the  amount  due  on  a  contract  with  the  government  is  unascer- 
tained, the  acceptance  by  the  contractor  of  the  amount  found  due  by  the  auditor  without  ob- 
jections is  a  bar  to  any  action  to  recover  a  larger  amount    Baird  v.  United  States,*  6  Otto,  480. 

§  486.  A  judgment  in  favor  of  a  claimant  under  a  contract  with  the  government  for  an 
indivisible  part  of  his  claim  is  a  bar  to  a  further  suit  on  the  contract.    Ibid. 

§  487.  A  contractor  for  the  delivery  of  wood  at  a  military  post,  who  has  deliverejl  the  wood 
and  received  and  receipted  for  his  pay  according  to  the  contract,  cannot  afterwards  set  up  as 
against  the  government  that  he  was  damaged  by  a  refusal  to  allow  him  to  cut  the  timber  on 
public  land,  or  because  tne  post-commander  improperly  interfered  with  and  delayed  the  de- 
livery.   Francis  v.  United  States,*  6  Otto,  354. 

§  488.  A  contract  for  the  transportation  of  government  stores  provided  for  the  inspection 
of  the  stores  at  their  destination  by  a  board  of  survey  composed  of  government  officers,  and 
who  should  "  in  case  of  loss,  deficiency  or  damage,  investigate  the  facts  and  report  the  causes, 
assess  the  amount  of  loss  and  injury,  and  state  whether  it  was  attributable  to  want  of  care  of 
the  contractor,  or  to  causes  beyond  his  control."  The  board  of  survey  merely  reported  a  de- 
ficiency, and  that  the  contractor  was  liable  therefor,  but  did  not  report  its  investigations  or  the 
causes  of  the  deficiency,  or  whether  or  not  the  contractor  was  in  fault  Held,  that  as  the 
contractor  did  not  then  object,  and  as  the  transaction  was  in  the  wilds  of  the  west,  and  as  no 
objection  was  made  till  the  contractor  came  to  demand  his  pay,  and  then  only  a  vague  and 
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indefinite  one,  and  as  the  witnesses  were  scattered  and  inaccessible,  the  contractor  could  not 
recover  the  amount  deducted  by  reason  of  the  deficiency  reported  by  the  board  of  survey. 
United  States  v.  Shrewsbury,*  23  Wall.,  508.  ' 

§  489.  A  claimant  who,  during  a  public  exigency,  sold  goods  to  an  assistant  quartermaster, 
for  the  use  of  the  army,  at  a  price  which  was  the-  fair  market  value  of  the  articles  sold,  the 
purchase  being  approved  by  the  chief  quartermaster  of  the  department,  and  the  goods  used 
by  the  army,  is  entitled  to  recover  the  contract  price.  A  deduction  of  $7,293.34  from  one  of 
his  vouchers  by  a  military  commission  appointed  to  pass  upon  such  claims,  reducing  his  claim 
from  $107,298.34  to  an  even  $100,000,  accompanied  by  a  refusal  to  return  his  vouchers  unless 
he  should  accept  the  latter  sum  and  sign  a  receipt  in  full,  was  an  act  of  duress,  and  such  a 
receipt  was  void.    Livingston  t\  United  States,*  3  Ct.  CI.,  131. 

§  490.  The  Holt,  Davis  and  Campbell  military  commission,  appointed  by  the  secretary  of 
war  to  pass  upon  vouchers  of  claimants  and  contractors,  had  no  authority  to  interpret  the  law 
of  assignments  and  adjudicate  the  respective  rights  and  equities  of  parties  to,  and  assignees 
of,  such  vouchers.    Brady  v.  United  States,*  3  Ct.  CI.,  203. 

§  491.  Where  an  officer  of  volunteers  not  yet  mustered  into  the  service  of  the  United  States 
gave  vouchers  for  the  subsistence  of  his  troops,  such  vouchers  are  not  a  binding  contract  of  the 
United  States  for  want  of  authority  in  the  officer ;  and  any  payment  made  by  the  government 
on  account  of  such  vouchers,  which  is  acknowledged  to  be  in  full  satisfaction  of  the  claim, 
will  be  a  bar  t<j further  action.     Kirkham  v.  United  States,*  4  Ct.  CI.,  223. 

§  492.  The  sub-contractor  of  a  contractor  for  transportation  of  army  supplies,  upon  reaching 
the  end  of  the  contract  route,  was  required  by  the  officers  to  carry  certain  stores  further  still. 
This  service  he  performed  satisfactorily.  Held,  that  he  was  entitled  to  regard  this  as  a  distinct 
service  performed  by  himself  under  an  implied  contract,  or  an  additional  service  rendered  by 
his  principal  under  the  original  agreement ;  but,  that,  by  having  stood  by  while  his  principal 
settled  with  the  government  on  the  latter  theory,  and  having  received  compensation  for  such 
service  from  his  principal  at  the  rate  prescribed  by  their  sub-contract,  he  is  estopped  from 
setting  up  his  demand  for  compensation  from  the  government  on  the  theory  that  this  was  a 
distinct  service  performed  by  hini  under  an  implied  contract.  Lobb  v.  United  States,*  8  Ct 
CI.,  250. 

§  498.  Compromise.—  C.  chartered  a  steamer  to  the  United  States  at  a  certain  rate  per  day ; 
some  time  afterwards  the  contract  was  disapproved  at  the  rate  agreed  and  reduced  to  a  smaller 
sum  for  the  whole  time.  C.  having  accepted  the  amount  allowed  by  the.  government  at  the 
reduced  rate,  and  given  a  receipt  in  full,  could  recover  nothing  more  from  the  United  States. 
United  States  v.  Clyde,*  13  Wall.,  35. 

§  494.  Where  a  contractor,  under  a  contract  which  provides  that  the  estimates  monthly  by 
the  engineer  in  charge  of  the  work  are  to  be  the  means  of  his  final  estimate,  which  final  esti- 
mate is  to  be  conclusive  upon  the  contractor,  has  a  dispute  as  to  the  price  allowed  in  a  monthly 
estimate,  but  accepts  payment  and  gives  a  receipt  in  full  under  the  final  estimate,  he  will  be 
concluded  from  seeking  a  greater  price.    Case  r.  United  States,*  11  Ct.  CI.,  712. 

§495.  Claimant  had  a  contract  with  the  government  for  the  manufacture  of  one  hundred 
thousand  muskets.  A  commission  was  appointed  by  the  secretary  of  war  to  investigate  all 
claims  and  contracts  in  respect  to  ordnance,  arms  and  ammunition.  This  commission  con* 
firmed  the  contract  of  the  claimant,  but  reduced  the  number  of  muskets  to  thirty  thousand. 
The  claimant,  after  remonstrating  and  insisting  upon  his  rights  under  the  prior  contract,  finally 
consented  to  execute  the  contract  as  modified,  and  furnished  sureties  for  Its  performance  as 
required.  Held,  that  by  the  acceptance  of  the  terms  offered  by  the  military  commission  the 
claimant  waived  any  cause  of  action  he  may  have  had  against  the  government  for  the  viola- 
tion of  his  original  contract.     Mason  i\  United  States,*  6  Ct.  CI.,  57. 

§  496.  Where  claimant  makes  a  demand  upon  the  quartermaster  department  for  rent  under 
an  implied  lease,  and  the  demand  is  reduced  by  the  department,  and  the  reduced  amount  is 
paid  and  accepted  without  protest,  the  claimant  is  precluded  from  reinvestigating  the  same 
matter  in  the  court  of  claims.     Gilman  v.  United  States,*  8  Ct.  Cl.t  520. 

g  497.  Ratification. —  Where  a  contract  for  government  work  made  by  an  agent,  admit- 
tedly of  competent  authority,  is  in  proper  form  and  reserves  no  right  of  ratification  to  the 
secretary  of  war,  a  credit  given  to  the  contractor  for  work  performed  according  to  the  stipula- 
tions of  the  agreement  is  sufficient  evidence  of  ratification.  United  States  v.  Tillotson,  1 
Paine,  305. 

§  498.  Where  a  sub-Indian  agent  in  California  contracts  for  the  purchase  of  the  necessary 
subsistence  for  the  Indians,  drawing  drafts  for  the  purchase  money  on  the  department  of  the 
interior,  which  were  subsequently  protested ;  and  the  government  afterwards  recognizes  its 
obligations  to  provide  such  subsistence  for  the  Indians  by  legislative  enactments,  such  enact- 
ments will  operate  as  a  ratification  of  the  purchase  of  the  sub-Indian  agent  to  the  extent  of 
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making  the  government  liable  for  the  actual  value  of  the  subsistence  so  furnished.    Free- 
mont  v.  United  States,*  2  Ct.  CI.,  461. 

§  499.  Where  an  order  for  government  supplies  is  informal  and  invalid,  a  subsequent  ac- 
ceptance of  some  of  the  goods,  and  the  direction  of  alterations  in  others  which  are  being 
manufactured,  is  a  ratification,  and  the  contract  will  be  held  obligatory.  International  Co.  v. 
United  States,*  13  Ct.  CI.,  209. 

§  500.  Place  of  performance. —  In  a  contract  to  furnish  granite  from  the  quarries  in  Quincy, 
Mass.,  to  the  government,  it  was  stipulated  that  the  measurement  of  said  granite  should  be  had 
before  it  was  shipped  from  Boston  to  New  Orleans,  by  an  agent  of  the  government.  The 
government  could  not  lawfully  insist  upon  a  transfer  of  the  measurement  to  New  Orleans,  and 
was  bound  and  concluded  by  the  admeasurement  certified  at  Boston  or  Quincy,  by  its 
agent  there.     Granite  for  the  Custom  House  at  New  Orleans,*  5  Op.  Att'y  Gen'l,  296. 

§  501.  Place  of  delivery. — A  contract  for  the  sale  of  horses  which  is  modified  so  as  to  pro- 
vide for  delivery  at  Washington  instead  of  at  Perry  ville,  the  government  to  pay  the  "  addi- 
tional cost  of  delivery/*  only  entitles  the  claimant  to  be  reimbursed  the  '  *  actual  outlay  "  oc- 
casioned by  the  delivery  at  the  first  named  place.  Chollar  v.  United  States,*  2  Ct  CL,  319; 
Robertson  v.  United  States,*  2  Ct.  CL,  822. 

§  502.  Under  a  contract  for  the  delivery  of  two  hundred  horses  at  Perryville,  whereby  the 
government  reserved  to  itself  the  privilege  of  having  them  delivered  at  Washington,  agree- 
ing at  the  same  time  "  to- pay  the  additional  cost  of  delivery,"  the  contractor  is  not  entitled  to 
recover  for  loss  caused  by  the  more  rigid  inspection  at  Washington  and  the  consequent 
necessity  of  bringing  more  horses  there  than  at  Perryville,  nor  that  caused  by  the  fact  that 
the  market  for  rejected  horses  at  Washington  is  not  so  good  as  that  at  Perryville.  The  under- 
taking of  the  government  is  to  pay  the  "  additional  cost  of  delivery  "  not  the  "  additional  risk  of 
delivery"  nor  the  "additional  loss  of  delivery."    Wormer  v.  United  States,*  1  Ct.  CI.  212., 

§  508.  Time  of  delivery. —  A  government  contract  for  the  delivery  of  material  provided  for 
a  forfeiture  of  ten  per  cent,  for  a  breach  or  failure.  The  materials  were  not  delivered  until 
after  the  date  fixed  by  the  terms  of  the  contract,  but  were  nevertheless  accepted  by  the  officers 
of  the  government.  It  did  not  appear  that  the  delay  caused  any  loss  or  damage  to  the  govern- 
ment. Held,  that  though  the  United  States  had  the  right  to  annul  the  contract  as  to  the 
remainder  of  the  material  to  be  delivered  and  did  so,  the  forfeiture  was  waived.  Lester  v. 
United  States,*  1  Ct.  CL,  52. 

§  504.  The  claimants  made  a  proposal  to  sell  the  government  one  hundred  and  fifty  thousand 
bushels  of  corn,  to  be  delivered  at  Cairo ;  this  offer  was  accepted  by  an  assistant  quartermaster, 
with  the  proviso  that  no  purchases  should  be  made  by  the  contractors  along  the  line  of  the 
Illinois  Central  Railroad,  at  the  same  time  giving  them  an  order  on  the  government  officials  in 
control  of  the  road  for  the  transportation  of  the  corn  already  purchased  by  them  along  the  line 
of  the  road.  The  government  held  possession  of  the  railroad,  which  was  tasked  to  its  utmost 
capacity,  and  it  was  impossible  for  the  claimants  to  get  their  corn  transported.  Held,  that 
the  effect  of  this  circumstance  was  to  relieve  the  contractors  from  the  obligation  of  their  under- 
taking so  far  as  time  was  concerned ;  and  the  war  afterwards  ending  suddenly,  and  a  final 
delivery  of  corn  under  the  contract  being  refused,  the  government  is  liable  for  damages  so 
caused.     Brandeis  v.  United  States,*  3  Ct.  CL,  99. 

§  505.  Loss  of  profits.—  A  contract  for  the  transportation  of  government  stores  provided 
that  in  order  to  enable  th  e  contractor  to  be  prepared  notice  of  the  transportation  required 
would  be  given  in  advance.  Pursuant  to  the  contract,  notice  was  given  that  at  a  certain  time 
certain  transportation  would  be  required.  At  the  time  mentioned,  only  a  small  portion  of  the 
transportation  mentioned  was  required.  Held,  that  the  contractor  could  not  recover  the  prof* 
its  he  would  have  made  had  the  full  amount  of  transportation  been  furnished,  as  the  con- 
tract did  not  expressly  bind  the  government  to  furnish  the  amount  of  transportation  mentioned 
in  the  notices,  but  that  the  contractor  could  recover  the  expenses  incurred  by  him  in  preparing 
to  furnish  the  transportation  mentioned  in  the  notice.    Bulkley  v.  United  States,*  19  Wall.,  8*7. 

§  500.  A.  agreed  in  time  of  war  and  in  a  country  which  was  the  theater  of  hostile  opera- 
tions, to  furnish  certain  hay,  and  it  was  a«?reed  that  sufficient  guards  and  escorts  should  be 
furnished  by  the  United  States  for  his  protection :  Held,  that  while  under  the  contract  the 
United  States  was  bound  to  pay  him  for  property  destroyed  by  hostile  forces,  yet  it  was  not 
liable  for  estimated  profits  on  hay  which  he  could  not  cut  by  reason  of  hostile  operations. 
United  States  t\  McKee  •  7  Otto,  233. 

§  507.  A  contract  which  requires  a  quartermaster  to  receive  one  thousand  mules  if  delivered 
At  a  certain  time,  but  which  does  not  bind  the  contractor  to  deliver  them,  is  valid  and  binding 
in  so  far  as  it  is  permitted  by  the  quartermaster  to  be  performed ;  but  the  contractor  cannot 
recover  for  the  prospective  profits  on  mules  which  he  had  not  yet  procured  with  which  to  fill 
his  contract  at  the  time  it  was  suspended  by  the  government.  Thompson  v.  United  States,* 
9  Ct  CL,  187. 
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§  508.  The  secretary  of  the  treasury  refuses  to  allow  a  contractor,  who  has  undertaken  to 
erect  a  building  and  lease  it  to  the  government  for  a  term  of  years,  to  fulfill  his  contract.  The 
measure  of  his  damages  is  that  gain  or  profit  of  which  he  is  deprived  by  this  refusal  to  allow 
him  to  complete  his  contract.    Adams  v.  United  States,*  1  Cfc.  CI.,  106. 

§  509.  When  a  contract  is  terminated  by  the  government  against  the  will  of  the  contractor, 
the  latter  is  not  confined  to  the  contract  price  of  the  wprk,  but  may  bring  his  action  for  a 
breach  of  agreement  and  recover  as  damages  the  profits  he  would  have  made  if  allowed  to 
complete  the  work.  Where  there'  is  no  evidence  as  to  profits  the  recovery  will  be  limited  to 
the  worjt  actually  done,  at  the  contract  price.    McKee  v.  United  States,*  1  Ct.  CL,  336. 

§  510.  Where  the  government  has  entered  into  a  contract  with  a  pork  packer  to  dress  and 
pack  for  a  fixed  price  per  head  a  given  number  of  hogs  to  be  furnished  by  it,  but  before  the 
whole  number  are  furnished  withdraws  from  the  undertaking  and  declines  to  furnish  any 
more,  the  pork  packer  is  entitled  to  recover  for  the  loss  of  his  contract,  and  the  measure  of  his 
damages  is  the  clear  net  profit  he  would  have  made  if  the  whole  number  had  been  delivered 
according  to  contract.  This  profit  is  the  difference  between  the  amount  which  it  would  have 
cost  the  contractor  to  do  the  work  and  the  amount  which  he  was  to  receive  for  doing  it,  less 
the  worth  of  the  time,  risk  and  responsibility  from  which  he  is  relieved  by  the  rescission  of 
the  contract.     Floyd  r.  United  States*  2  Ct.  CI.,  429;  Speed  t\  United  States*  2  Ct.  CL,  429. 

§511.  Transportation  contracts. —  A  contract  provided  for  transporting  military  stores 
and  supplies  from  and  to  certain  posts,  depots  and  stations  named,  and  also  **  from  and  to  any 
other  posts,  defiots  or  stations  that  might  be  established  within  the  district "  mentioned,  and 
"  from  one  point  to  another  within  the  route."  Held,  that  a  fort  within  the  described  territory 
was  a  "post"  within  the  meaning  of  the  contract  and  embraced  witliin  its  terms,  and  that  as 
the  contract  provided  that  the  contractors  should  be  paid  for  the  distance  the  supplies  were 
transported,  they  could  not  claim  compensation  for  the  distance  traveled  by  their  unloaded 
teams  in  reaching  the  fort  from  the  point  where  they  were  when  the  transportation  was  re- 
quired.    Black  v.  United  States,*  1  Ottd,  267. 

§612.  Where  a  contract  for  the  transportation  of  government  supplies  provides  the  dis- 
tances shall  be  fixed  by  a  specified  person,  his  determination,  in  the  absence  of  fraud  or  gross 
mistake,  is  conclusive  on  the  contractor.     Kihlberg  v.  United  States.*  7  Otto,  398. 

§  513.  A  contract  for  the  transportation  of  government  supplies  provided  that  the  con- 
tractor should  be  paid  according  to  the  number  of  pounds  of  stores  delivered.  Held,  that 
under  the  contract  he  was  entitled,  in  case  of  shrinkage,  to  pay  for  only  the  number  ot  pounds 
received  at  the  destination,  though  the  shrinkage  was  without  his  negligence.    Ibid, 

§  514.  Claimant  had  a  contract  with  the  quartermaster  department  of  the  army  entitling 
him  to  do  all  the  transportation  between  Fort  Leavenworth  and  Fort  Union.  The  commissary 
department  having  occasion  for  eighteen  thousand  bushels  of  corn  at  Fort  Union,  purchased 
it,  deliverable  at  that  point.  The  vendor,  not  having  it  on  hand,  borrowed  the  corn  from  the 
quartermaster  department  at  Fort  Leavenworth,  and  transported  it  himself  to  Fort  Union. 
Held,  that  these  circumstances  afforded  no  evidence  of  an  intent  to  defraud  the  claimant,  by 
the  officers  of  the  quartermaster  and  commissary  departments,  out  of  bis  right  to  transport  the 
grain  to  Fort  Union,  and  did  not  constitute  a  breach,  on  the  part  of  the  quartermaster  depart- 
ment, of  his  transportation  contract.     Shrewsbury  v.  United  States,  *  7  Ct.  CI.,  374. 

§  615.  An  army  transportation  contract  provided  that  the  distance  should  be  "  ascertained 
and  fixed  by  the  chief  quartermaster."  Held,  that  the  finding  of  the  chief  quartermaster  so 
ascertaining  and  fixing  the  distance  was  conclusive  upon  the  contractor,  although  erroneous 
and  fixing  the  distance  at  less  than  the  air  line  distance.  Kihlberg  v.  United  States,*  13  CU 
CL,  148. 

§516.  A  transportation  contract,  though  relieving  the  contractor  from  responsibility  for 
"  unavoidable  leakage  and  shrinkage,"  provides  that  payment  shall  be  made  on  the  basis  of 
the  receiving  officer's  certificate,  "stating  the  quantity  and  condition  of  stores  delivered." 
Held,  the  contractor  is  entitled  to  recover  freight  charges  only,  on  such  goods  as  were  actually 
delivered  at  the  destination,  and  not  on  the  weight  as  received  for  transportation  undiminished 
by  "  leakage  and  shrinkage. "    Ibid. 

§  517.  The  transportation  of  the  United  States  is  between  depots  and  military  posts,  and 
these  make  the  termini  which  define  and  constitute  transportation  routes,  and  transportation 
contracts  are  for  such  routes.  Consequently,  where  claimant  had  a  contract  to  furnish  all  the 
transportation  the  United  States  might  require  between  Little  Rock  and  Fort  Smith,  and  to 
and  from  all  points  between,  he  cannot  complain  of  a  shipment  by  the  government  direct  to 
Fort  Smith  from  St.  Louis,  and  of  a  refusal  to  reship  by  his  boat  at  Little  Rock  as  an  infringe- 
ment of  his  contract  rights.    Scott  v.  United  States,*  4  Ct.  CL,  241. 

§518.  A  quartermaster  contracted  in  writing,  with  claimant,  pursuant  to  advertisement, 
and  with  the  approval  of  his  commanding  officer,  for  army  transportation,  to  the  amount  of 
"four  hundred  and  eighty-six  tons,  more  or  less."    But  a  small  part  of  the  freight  was  fur- 
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nished  for  transportation,  though  the  contractor  was  required  to  furnish  teams,  and  to  hold 
himself  in  readiness  to  undertake  the  transportation  of  the  whole  amount.  Held,  that  this 
failure  to  furnish  the  freight  for  transportation  constituted  a  breach  of  contract  on  the  part  of 
government,  for  which  the  contractor  was  entitled  to  damages  notwithstanding  the  words- 
"more  or  less"  in  the  contract.  The  measure  of  recovery  in  such  a  case,  where  nothing  is 
shown  to  mitigate  the  damages,  will  be  the  contract  j>rice.  Hardy  v.  United  States,*  9  Ct. 
CL,  244. 

§519.  Claimant,  who  was  under  contract  to  furnish  transportation  for  government  stores 
during  certain  months,  not  to  exceed  in  the  aggregate  ten  million  pounds,  and  was  entitled  to 
notice  of  the  quantity  and  kind  of  stores  to  be  transported,  had  been  notified  up  to  full  amount 
of  his  contract.  He  was  then  called  upon  to  transport  further  stores  over  and  above  the  limit 
of  his  contract,  amounting  to  three  million,  two  hundred  thousand  pounds.  He  agreed  to  do 
it  upon  the  terms  of  his  contract,  and  made  preparations  to  accomplish  it  for  the  government. 
The  stores  were  never  furnished.  He  brings  this  action  to  recover  damages  for  the  breach  of 
contract.  Held,  that  his  lo3s  of  profits  does  not  afford  a  proper  element  of  recovery,  but  that 
he  is  entitled  to  recover  for  the  expense  incurred  in  the  necessary  preparation  for  the  under- 
taking.   Bulkley  v.  United  States,*  7  Ct.  CL,  643. 

§  520.  Claimants  were  contractors,  furnishing  the  government  certain  transportation  under 
a  written  agreement,  which  specified  no  particular  period  of  time  for  its  duration.  Upon 
being  subsequently  requested  to  furnish  transportation  under  that  contract,  they  declined  on 
the  ground  that  transportation  was  rendered  much  more  perilous  because  of  the  proximity  of 
the  Indians,  but  offered  to  furnish  the  transportation  at  a  higher  rate.  This  was  accepted  and 
a  verbal  contract  for  the  higher  rate  was  entered  into,  and  under  it  the  transportation  was  fur- 
nished. The  quartermaster  department  cut  down  the  claimants'  demand  to  the  rate  under  the 
written  contract  Held,  that  as  that  contract  fixes  no  period  of  continuance,  the  contractor 
was  at  1106117  to  determine  it  when  he  pleased,  and  having  so  determined  it,  he  is  at  liberty  to 
make  another ;  that  the  verbal  contract  is  binding,  and  that  plaintiff  is  entitled  to  recover. 
Wilder  v.  United  States  *  5  Ct.  CL,  462. 

§  521.  When  an  army  transportation  contract  binds  the  contractor  to  transport  all  the  freight 
which  the  government  may  offer  him  in  a  •certain  territory,  and  a  considerable  preparation  to 
enable  him  to  carry  out  this  obligation  is  necessary,  there  is  a  corresponding  obligation  on  the 
government  to  allow  him  to  transport  all  the  freight  required  in  that  territory  and  not  to  with- 
hold a  part  of  it  and  parcel  it  out  among  others.  For  such  a  violation  of  contract  he  is  entitled 
to  recover  damages.    Caldwell  v.  United  States,*  6  Ct.  CL,  884. 

§  522.  Claimant  had  a  contract  with  the  government  entitling  him  to  furnish,  at  a  fixed 
rate  per  mile  for  each  hundred  pounds,  all  the  transportation  which  should  be  needed  in  a 
certain  department  for  the  space  of  one  year.  During  three  months  of  this  time  the  transpor- 
tation was  withdrawn  from  him.  Held,  that  he  was  entitled  to  recover,  and  that  the  measure 
of  his  damages  was  such  sum  as  he  would  have  made  upon  the  contract  less  such  a  sum  as 
was  reasonable  for  the  less  time  engaged  and  the  less  trouble  and  risk.  Wilder  v.  United 
States,*  5  Ct.  a.,  468. 

§  523.  Captured  and  abandoned  property. —  A  person  who  contracted  with  the  government 
to  collect  captured  and  abandoned  cotton  in  a  certain  district  was  held  not  to  be  precluded 
from  purchasing  on  his  own  account  other  cotton  not  captured  or  abandoned,  it  appearing 
there  was  no  captured  or  abandoned  property  in  the  district.    Tweed's  Case,*  16  Wall.,  504. 

§  524.  The  government  is  not  liabfe  upon  implied  contract  to  any  person,  loyal  or  disloyal, 
for  property  taken  by  its  agents,  civil  or  military,  during  the  rebellion,  and  within  the  insur- 
rectionary districts;  and  the  only  redress  given  to  any  person  for  property  captured  or  seized 
is  that  provided  by  the  abandoned  or  captured  property  act.  Green  v.  United  States,*  10  Ct. 
CL,  466. 

§  525.  A  party  had  a  contract  with  the  government  to  bring  property  out  of  the  insurrec- 
tionary states  to  be  delivered  at  Norfolk  and  to  be  purchased  by  the  government  at  three- 
fourths  of  its  market  value.  A  cargo  of  such  cotton  was  captured  by  a  naval  vessel  of  the 
United  States  and  turned  over  to  the  treasury  department  under  the  abandoned  and  captured 
property  act.  The  plaintiff  applied  for  his  cotton  and  exhibited  his  license.  It  was  not  deliv- 
ered to  him  until  after  the  war  was  over  and  the  price  of  cotton  had  materially  fallen.  Held, 
that  he  was  entitled  to  recover  for  such  detention.    Lane  v.  United  States,*  2  Ct.  CL,  184. 

§  526.  Indian  supplies.— A.,  under  contract  with  the  government,  furnished  a  large  num- 
ber of  rations  to  the  Creek  Indians  for  which  he  was  paid.  Subsequently  he  furnished  an 
additional  quantity  and  then  abandoned  his  contract.  The  government  withheld  the  pay  for 
the  latter  as  an  indemnity  for  the  breach  of  the  contract.  A.  alleged  that  the  breach  was  caused 
by  failure  of  the  government  to  give  him  due  notice  of  a  very  large  number  of  Indians  that 
were  brought  to  the  reservation  at  an  unseasonable  time  of  the  year.  While  A.  was  guilty  of 
a  technical  breach,  yet  in  equity  and  justice  he  was  entitled  to  pay  for  those  rations  he  had 
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latterly  furnished.    Non-performance  of  a  Contract  for  Rations  Excused,*  3  Op.  Att'y  Gen'l, 
632. 

§  527.  Claimants  were  entitled  and  bound  under  their  contract  to  transport  to  certain  Indian 
agencies  all  the  goods  purchased  by  the  Indian  department  for  public  service,  and  transported 
over  a  certain  railroad  under  a  particular  contract  with  that  road.  Held,  that  a  purchase  by 
the  department  of  goods  deliverable  at  the  agencies,  thereby  depriving  claimants  of  their  right 
of  transportation,  did  not  amount  to  a  breach  of  contract.  Piper  v.  United  States,*  12  Ct.  CL. 
219. 

§  52$.  Where  a  contract  provided  a  certain  price  for  rations  delivered  in  certain  Indian 
country,  it  was  held  that  the  contract  mast  be  construed  as  referring  to  the  boundary  as  then 
reputed  and  for  rations  delivered  within  the  then  reputed  boundary.  The  contractor  was  entitled 
to  the  contract  price  though  the  place  of  delivery  should  afterwards  prove  to  have  been  with- 
out the  country  specified.    United  States  v.  Wilkins,*  6  Wheat.,  135. 

§  529.  Army  supplies. —  Among  other  things  a  contractor  for  army  supplies  agreed  to  fur- 
nish a  supply  of  provisions  for  six  months  in  advance  at  Detroit,  and  for  nine  months  in 
advance  for  Mackinac.  An  unusually  large  supply  having  been  required  by  the  commanding 
officer,  more  than  sufficient  for  the  specified  times  and  ten  per  cent,  for  contingencies,  the 
contractor  made  claim  beyond  the  contract  price  for  the  excess.  The  matter  having  been 
decided  favorably  to  the  contractor  by  a  federal  court,  and  the  accounting  officers  having  been 
directed  by  act  of  congress  to  be  governed  by  that  judicial  decision  in  their  settlement,  allowed 
the  contractor  the  fair  market  value  for  the  excess  of  rations  furnished.  3  Op.  Att'y  Gen'l, 
524. 

§  530.  The  government,  in  entering  into  an  agreement  with  certain  army  contractors,  stipu-  • 
lated  to  provide  proper  storehouses,  and  that  the  contractors  should  suffer  no  loss  for  want  of 
such  storehouses.  They  then  erected  a  temporary  wooden  structure  on  the  margin  of  a  river, 
exposed  to  storms  and  to  the  overflowings  of  the  river,  by  which  means  it  was  ultimately 
destroyed,  together  with  some  stored  provisions.  The  government,  not  having  erected  proper 
buildings,  is  liable  for  the  loss.    Storehouse  for  Army  Provisions,*  2  Op.  Att'y  Gen'l,  408. 

§  581.  In  addition  to  delivering  specified  rations,  which  had  been  contracted  for,  to  the  army, 
the  contractor,  acting  under  orders  of  the  war  department,  furnished  an  additional  ration  of 
liquor  to  troops  on  fatigue  duty ;  for  the  price  of  the  latter  he  was  entitled  to  elect  whether  he 
would  take  the  sum  stipulated  in  his  contract,  or  charge  the  fair  market  value  of  the  same. 
Allowance  for  Extra  Rations  Furnished  Troops,*  3  Op.  Att'y  Gen'l,  463. 

§  532.  A  contract  for  army  supplies  provided  that,  in  case  of  a  deficiency,  the  commanding 
general,  or  person  appointed  by  him  at  each  post  or  place,  should  have  the  right  to  supply  the 
deficiency  by  purchase,  at  the  expense  of  the  contractor,  construed  to  mean  that  such  author- 
ity is  vested  in  the  person  appointed  to  take  command  at  each  post  or  place.  Duties  of  Gov- 
ernment under  Contracts  for  Supplies,*  1  Op.  Att'y  Gen'l,  260. 

§  533.  The  commandant  of  a  post,  anticipating  a  failure  of  supplies  under  such  a  contract, 
may  make  provision  for  it  by  contracts  before  it  actually  occurs,  though  the  contractor  is  not 
liable  for  it  until  after  it  takes  place.    Ibid. 

§  584.  The  general  is  under  obligation  to  furnish  a  contractor  an  escort  for  supplies  through 
an  enemy's  country.  If  such  escort  is  not  furnished  the  contractor  is  exonerated  from  the 
consequences.    Ibid. 

§  535.  A  contract  for  army  supplies  for  the  troops  at  a  certain  post  "for  the  space  of 
six  months  in  advance  "  does  not  mean  in  advance  of  a  perpetually  advancing  point  of  time, 
but  in  advance  of  the  point  of  time  at  which  the  supply  is  required  to  be  placed  at  the  post. 
Contracts  for  Army  Supplies,*  1  Op.  Att'y  Gen'l,  389. 

§  536.  Under  a  contract  for  army  supplies  which  provided  that,  in  case  of  a  deficiency,  the 
commanding  general  or  person  appointed  by  him  at  each  post  or  place  should  have  the  author- 
ity to  supply  the  deficiency  by  purchase,  at  the  expense  of  the  contractor,  the  contractor  is 
not  liable  for  a  purchase  to  supply  a  deficiency  by  any  person  other -than  the  commanding 
general  or  person  appointed  by  him  at  each  post  or  place.  Contracts  for  Supplies,*  1  Op.  Att'y 
Gen'l,  270. 

§  537.  A  contract  was  entered  into  between  the  war  department  and  a  manufacturing  com- 
pany whereby  it  was  agreed  that  the  government  would  receive  all  the  carbines  that  the  com- 
pany could  make  within  six  months  after  the  date  of  the  contract,  not  exceeding  six  thousand, 
the  weapons  to  be  of  a  specified  kind  and  to  be  inspected  and  approved  by  a  designated  officer. 
A  few  days  after  the  acceptance  of  the  contract,  a  request  was  sent  to  the  company's  agent,  to 
report  whether  certain  changes  in  construction  could  be  made  without  additional  cost  to  the 
arm,  to  which  no  reply  was  made,  but  the  changes  were  nevertheless  made.  None  of  the 
weapons  were  ready  for  inspection  or  delivery  within  the  time  specified,  and  the  entire  lot  of 
six  thousand  was  not  completed  until  two  years  after.  The  government  never  accepted  any 
of  the  carbines,  nor  was  there  any  obligation  to  do  so  after  the  expiration  of  the  six  months ; 
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nor  in  law  was  it  bound  to  pay  for  them  or  to  pay  damages  for  the  non-acceptance.    Case  of 
the  Amoskeag  Company,*  13  Op.  Att'y  Gen'l,  46. 

§  538.  The  army  regulation,  number  1002,  declaring  that  '•  no  officer  or  agent  in  the  military 
service  shall  purchase  from  any  other  person  in  the  military  service,  or  make  any  contract 
with  any  such  person,  to  furnish  supplies  or  services,  or  make  any  purchase  or  contract,  to 
which  such  person  shall  be  admitted  to  any  share  or  part,  or  to  any  benefit  to  arise  therefrom," 
does  not  apply  to  contracts  requiring  the  approval  of  the  secretary  of  war,  who  is  not  consid- 
ered in  the  military  service  in  the  sense  of  the  regulation.  United  States  v.  Burns,  12  Wall., 
246;  4  a.  CI.,  113. 

§  539.  A  contractor  to  furnish  hay  to  a  military  post,  who  is  prevented  by  the  officers  of  the 
government  from  obtaining  the  hay  at  the  place  where  the  contract  contemplated  that  it 
should  be  obtained,  is  not  responsible  to  the  government  for  the  increased  cost  of  the  hay  when 
procured  from  other  parties.     United  States  v.  Peck,*  12  Otto,  64. 

§  540.  If  a  contractor  is  required  under  a  contract  for  army  supplies,  to  place  at  a  given  post 
a  given  number  of  rations  as  a  supply  for  three  or  six  months,  as  the  case  may  be,  and  he  shall 
so  place  the  required  number  of  good  rations,  the  government  must  either  consume  them  or 
pay  for  them.     Contracts  for  Army  Supplies,*  1  Op.  Att'y  Gen'l,  389. 

§  541.  A  contract  to  furnish  beef  to  the  army  in  the  field  is  complete  when  the  cattle  reach 
and  pass  under  the  control  of  the  army,  although  the  contractors'  drovers  accompany  them,  to 
act  as  butchers  for  the  soldiers.  And  where  some  of  the  cattle  are  subsequently  lost  or  cap- 
tured, and  before  vouchers  are  given  for  them,  the  loss  will  fall  on  the  government.  Battelle 
v.  United  States  *  8  Ct.  CI.,  295. 
§  542.  For  tarrying  mails.— A  contract  having  been  entered  into  between  the  government 
and  a  mail  carrier  for  the  carriage  of  mail  in  a  specified  territory,  in  ignorance  of  the  fact  that 
the  condition  of  the  roads  in  that  locality  would  render  the  execution  of  the  contract  an  im- 
possibility, the  contractor  was  entitled  to  abrogate  the  contract,  and  also  to  receive  compensa- 
tion, at  the  rate  specified  by  the  contract,  for  services  in  transporting  said  mail  by  steamboat. 
Relief  where  Performance  of  Contract  is  Impossible,*  3  Op.  Att'y  Gen'l,  492. 

§  543.  A  contractor  for  carrying  the  mails  in  two-horse  coaches,  at  a  certain  rate,  found  it 
absolutely  necessary,  in  order  to  accomplish  the  service,  to  employ  four-horse  coaches.  This 
he  did  for  a  period  of  a  y<#ar  and  a  half  during  his  contract  with  the  knowledge  of  the  depart- 
ment. Held,  that  he  was  entitled  to  extra  compensation  reckoned  on  the  basis  of  his  original 
contract,  on  the  ground  of  an  implied  promise.    Huston  v.  United  States,*  19  Law  Rep.,  89. 

§  544.  If  a  bidder  for  the  transportation  of  mail  on  a  steamboat  route  fails  to  execute  his 
contract  or  begin  service  at  the  stipulated  time,  the  postmaster-general  has  authority  under 
section  14  of  the  act  of  March  3,  1845,  to  enter  at  once  into  a  contract  with  responsible  parties 
for  the  remainder  of  the  term,  at  a  price  not  exceeding  the  average  rate  paid  under  the  last 
preceding  contract,  without  the  previous  advertisement  that  is  required  before  entering  into  a 
contract  for  general  service.     Mail  Transportation,*  13  Op.  Att'y  Gen'l,  565. 

§  545.  The  postmaster-general  has  no  authority  to  make  any  contracts  for  the  conveyance 
of  mails,  other  than  for  "temporary  service,"  except  under  or  in  pursuance  of  bids  received 
after  inviting  them  by  advertisement.  If  the  lowest  bidder  at  an  "annual  letting"  fails  to 
enter  into  contract  and  perform  service,  the  postmaster-general  cannot  legally  contract  with 
the  next  lowest  bidder  who  will  agree  to  perform  the  service  at  his  bid  for  the  whole  term, 
without  advertising.     Contracts  for  Carrying  Mail,*  13  Op.  Att'y  Gen'l,  473. 

§  546.  The  acquiescence  of  a  contractor  for  carrying  mail,  in  settlements  made  by  the  poet- 
office  department  with  another  contractor  who  carried  mail  over  a  part  of  the  same  route,  es- 
tops him  from  questioning  the  settlement,  and  from  attempting  to  recover  a  portion  of  the 
sums  thus  paid.    Railroad  Company  v.  United  States,*  13  Otto,  703. 

§  547.  Section  6  of  the  act  of  July  1, 1802,  constituted  a  contract  between  the  Union  .Pacific 
Railroad  Co.  and  the  United  States,  and  that  contract  was  not  affected  by  the  general  pro- 
visions of  the  Revised  Statutes  relating  to  the  fixing  by  the  postmaster-general  of  the  com- 
pensation to  be  paid  for  carrying  the  mails.  The  company  being  by  the  terms  of  such  contract 
obliged  to  carry  the  mails  if  required,  there  was  no  waiver  on  its  part  of  the  terms  of  such 
contract.,  by  performing  the  services  required  by  the  postmaster-general,  though  that  officer  had 
annexed  illegal  conditions  to  such  performance.  Union  Pacific  R.  Co.  v.  United  States,*  14 
Otto,  662. 

§  548.  Congress  cannot,  during  the  continuance  of  a  contract  for  carrying  mails,  lessen  the 
compensation  provided  for  by  the  contract.  Chicago,  Milwaukee  &  St.  Paul  Railway  Co.  t\ 
United  States,*  14  Otto,  687. 

§  540.  Delay  —  Demurrage. —  A.  contracted  with  the  government  to  transport  military 
stores  between  certain  designated  places,  and  it  was  provided  that  in  case  any  of  A.'s  trains 
were  delayed  above  a  specified  time  by  any  act  on  the  part  of  the  government  or  its  agents,  a 
certain  rate  of  demurrage  should  be  allowed  to  him.    One  of  the  trains  was  stopped  while 
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en  route  by  order  in  writing  oi  a  proper  officer,  and  the  question  of  the  government's  liability 
in  the  premises  arose.  If,  as  some  of  the  evidence  showed,  A.*s  wagon-master,  who  had  charge 
of  the  train,  requested  the  officer  that  the  train  might  be  stopped,  the  government's  liability  for 
the  delay  would  cease.  The  mere  fact,  however,  that  the  wagon-master  acquiesced  in  the 
order,  without  protest,  is  no  fact  tending  to  relieve  the  government  of  its  liability.  The  lan- 
guage of  the  written  prder,  effecting  the  stoppage:  "  In  consequence  of  the  bad  condition  of 
the  transportation  and  the  lateness  of  the  season,  I  judged  it  detrimental  to  the  interests  of  the 
government  for  the  trains  to  proceed  further  this  season,  and  ordered  the  property  stored," 
etc.,  would  make  out  a  prima  facie  case  for  the  claimant  at  law.  Claim  of  Henry  S.  Bulkley,* 
13  Op,  Att'y  Gen'l,  92, 

§  550.  A  person  contracted  with  the  government  to  do  certain  work  and  furnish  certain 
materials.  No  time  was  set  within  which  the  work  was  to  be  done,  nor  did  the  United  States 
reserve  the  power  of  suspending  the  work.  Held,  that  under  such  circumstances  the  law 
implied  that  the  work  should  be  done  within  a  reasonable  time,  and  that  the  United  States 
would  not  necessarily  interfere  to  prevent  this ;  and  where  it  unnecessarily  interfered  with  the 
work  it  is  liable  to  the  contractor  for  the  actual  damages  resulting  therefrom,  but  no  more. 
United  States  v.  Smith,*  4  Otto,  214. 

§  551.  The  United  States  agreed  to  pay  a  contractor  a  certain  sum  for  a  certain  number  of 
muskets  if  he  could  furnish  them  within  six  months.  He  could  have  made  and  delivered  the 
number  within  the  time,  but  at  the  request  of  the  government  he  made  certain  changes  in  the 
weapons  which  necessitated  greater  time  than  six  months.  Held,  that  on  the  refusal  of  the 
government  to  accept  the  number  thus  altered  and  completed  he  was  entitled  to  recover  the 
damages  sustained  by  him  in  consequence  of  such  refusal  Manufacturing  Co.  v.  United 
States,*  17  Wall.,  592. 

§  552.  Claimant  and  teams  of  his  were  hired  by  the  government  to  transport  forage  to  a  cer- 
tain point,  and  it  was  agreed  that  they  were  to  be  considered  as  in  the  service  until  the  teams 
had  returned  to  the  point  of  starting.  Arriving  at  the  destination,  he  needlessly  detains  his 
teams  while  he  waits  for  his  payment.  Held,  he  is  not  entitled  to  recover  the  per  diem  com- 
pensation for  his  teams  during  the  time  he  so  detained  them,  but  that  he  is  entitled  to  recover 
a  .per  diem  for  himself,  his  horse,  saddle  and  bridle  for  the  time  tie  was  so  detained  by  the  offi- 
oer  who  was  to  pay  him.     Hawker  v.  United  States,*  4  Ct.  CL,  551. 

§  553.  A  government  contractor  cannot  recover  for  the  loss  of  his  goods  and  teams  resulting 
as  the  consequence  of  a  delay  in  shipping  the  goods  to  await  inspection,  if  his  contract  did  not 
provide  for  any  inspection  before  shipment.    Grant  v.  United  States,*  1  Ct.  CL#  61. 

§  554.  Claimant  was  under  contract  to  deliver  five  thousand  bushels  of  corn  at  Fort  Kear- 
ney on  or  before  March  15.  The  government  was  to  furnish  an  escort  for  his  train  while  en 
route.  For  delays  while  waiting  for  an  escort  after  application,  he  was  to  receive  $10  a  day 
per  team.  On  February  25,  he  requests  an  escort  to  be  in  readiness  on  February  28.  On  the 
28th  he  is  prevented  from  moving  by  the  weather,  and  is  so  detained  until  the  last  of  March. 
Then  he  waits  for  an  escort  until  April  6,  but  without  having  made  any  further  application; 
on  that  day  he  starts  without  an  escort,  is  attacked  by  Indians  and  loses  a  great  number  of 
oxen,  and  is  compelled  to  halt  and  wait  for  an  escort.  At  length  he  reaches  Fort  Kearney  and 
the  corn  is  accepted  and  paid  for.  In  his  action  for  demurrage  and  the  loss  of  his  animals,  held,  1, 
that  he  is  entitled  to  recover  demurrage  only  for  the  time  he  was  waiting  for  an  escort  and  not 
for  the  delay  caused  by  the  weather ;  2,  that  inasmuch  as  he  was  entitled  to  demurrage  under 
his  contract  for  his  delay  in  waiting  for  an  escort,  Ins' starting  without  an  escort  was  at  his  own 
risk  and  he  cannot  recover  for  the  lost  animals.    Porter  v.  United  States,*  9  Ct.  CL,  856. 

§  555.  A  contractor  agreed  to  build  a  vessel  of  certain  dimensions,  quality  and  materials 
within  a  specified  time.  The  government  agreed  to  pay  him  for  it  a  certain  sum,  but  reserved 
control  of  the  construction  and  the  right  to  order  changes  and  additions.  If  such  alterations 
caused  additional  expense  the  government  was  to  pay  for  them ;  if  they  created  a  reduction  of 
expense  the  contractor  was  to  make  an  allowance  for  them.  Alterations  were  ordered,  for 
which  the  government  paid  the  extra  price,  but  by  such  alterations  a  delay  was  caused  which, 
together  with  an  increase  in  cost  of  labor  and  materials,  caused  a  loss  to  the  contractor.  Held? 
that  such  damages  do  not  constitute  a  cause  of  action  against  the  government.  McCord  v. 
United  States,*  9  Ct  CI.,  155. 

S  556.  Under  a  contract  to  furnish  the  masonry  for  the  necessary  piers,  abutments  and  ap- 
proaches of  a  government  bridge,  where  the  United  States  has  the  right  to  furnish  plans  and 
working  draughts,  they  have  no  right  to  delay  the  exercise  of  this  privilege  beyond  a  reason- 
able time  and  thereby  cause  a  tardy  progress  in  the  work  which  was  assigned  as  a  ground 
subsequently  for  taking  it  out  of  their  hands.     Harvey  v.  United  States,*  8  Ct.  CL,  501. 

§  557.  Eight-hour  law.—  The  act  of  June,  1868,  "  constituting  eight  hours  a  day's  work  for 
all  laborers,  workmen  and  mechanics  employed  by  or  on  behalf  of  the  government,"  provides 
only  for  a  reduction  of  the  hours  of  labor,  without  mention  in  regard  to  the  compensation 
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therefor.  This  silence  leaves  the  various  departments  of  the  government  to  the  guidance  of 
the  rule  of  equality  of  compensation  for  equal  worth  of  labor  in  government  and  in  private 
employment,  and  to  compensate  in  accordance  with  the  requirements  of  that  rule.  The  Eight- 
Hour  Law,*  12  Op.  Att'y  Gen'l.  530. 

§  568.  Under  the  statute  of  June  25,  1868,  a  contract  by  the  government  with  a  laborer  fix- 
ing a  different  length  of  time  than  eight  hours  as  a  day's  work,  is  legal  and  binding.  United 
States  v.  Martin,*  4  Otto,  400. 

§  550.  Where  a  contractor  agrees  to  furnish  all  the  tools  and  labor  necessary  to  get  out  cer- 
tain building  stone  for  a  public  building,  and  the  government  agrees  to  pay  him  the  full  eo*>t 
of  said  labor,  materials  and  tools,  with  fifteen  per  pent,  added,  and  to  furnish  superintendents 
to  supervise  his  work  and  keep  account  of  its  cost,  and  the  contractor  requires  his  laborers  to 
work  ten  hours  a  day,  such  an  arrangement  will  not  be  held  in  an  action  against  the  govern- 
ment by  a  laborer  to  recover  additional  wages  for  the  extra  time  over  eight  hours  each  day, 
to  be  merely  an  evasion  of  the  act  of  congress  known  as  the  eight-hour  law.  Driscoll  v.  United 
States,*  13  Ct.  CL,  15. 

§  560.  Charter  of  vessels. —  A  steamer  taken  into  the  service  of  the  United  States  as  a  trans- 
port by  a  quartermaster,  who  states  the  destination  and  compensation  to  the  master,  which 
are  not  objected  to,  and  permits  the  vessel  during  the  trip  to  remain  in  the  possession  and 
under  the  management  of  the  master,  field,  to  be  in  the  service  of  the  United  States  under  a 
contract  of  affreightment,  and  not  within  the  terms  of  the  act  of  March  3,  1849,  providing  for 
compensation  for  property  destroyed  in  the  "  service  of  the  United  States."  Shaw  v.  United 
States,  8  Otto,  235. 

§  661.  The  United  States,  after  hiring  a  steamer  in  Mexican  waters  and  bringing  it  within 
the  United  States,  could  not,  in  the  absence  of  fraud  or  concealment,  insist  that  it  was  entitled 
to  the  steamer  as  being  forfeited  property,  and  that  the  owner  could  not,  therefore,  recover 
for  the  use  thereof.    Clark  v.  United  States,*  5  Otto,  589. 

§  502.  A  vessel  chartered  for  government  service  by  a  duly  authorized  agent  of  the  war  de- 
partment, the  destination  of  the  voyage  being  unknown  to  the  owner,  was  duly  inspected  by 
government  inspectors  and  pronounced  seaworthy.  She  started  on  her  voyage  heavily  loaded 
with  stores  and  troops,  but  after  being  out  a  short  time  she  burst  her  blow-pipe  and  seemed  to 
become  water-logged.  The  soldiers,  becoming  alarmed,  compelled  the  captain  to  run  her  into 
the  nearest  port,  where  she  was  detained  by  the  war  department  for  one  hundred  and  six  days, 
in  spite  of  the  repeated  requests  of  the  owner  that  she  be  delivered  to  him.  During  this  time 
she  was  required  to  keep  a  full  complement  of  officers  and  sailors  on  board,  with  fires  and 
steam  up  ready  to  put  to  sea  in  an  hour.  At  the  end  of  this  time  the  owner's  request  was  com- 
plied with  and  she  was  delivered  to  him.  Held,  1.  That  no  warranty  of  the  sea-going  qualities 
of  a  vessel  can  be  implied  where  the  owner  is  kept  in  ignorance  of  the  destination  of  the  voyage 
and  the  use  to  which  she  is  intended  to  be  put.  2.  That  fraud  cannot  be  imputed  to  an  owner 
making  no  representations  as  to  seaworthiness  and  affording  every  facility  for  inspection. 
8.  That  the  claimant  is  entitled  to  recover  the  per  diem  compensation  for  the  period  the  vessel 
was  detained,  less  thirty-three  and  one-third  per  cent.,  because  of  the  diminished  expense  and 
ri*k  of  lying  in  port;  to  this  sum  must  be  added  the  cost  of  repairs  made  necessary  by  dam- 
ages done  to  her  by  the  soldiers.    Richardson  v.  United  States,*  2  Ct.  CI.,  483. 

§  568.  The  claimant's  steamer  is  chartered  by  the  quartermaster  department,  the  "  wat 
risk"  to  be  borne  by  the  government,  and  the  "marine  risk'*  north  of  Cape  Henry  by  the 
owners.  "While  in  charge  of  a  pilot  selected  by  the  captain  she  strikes  upon  a  wreck  and  sinks. 
Held,  1.  That  this  was  a  "  marine  risk"  within  the  terms  of  the  charter.  2.  That  the  pilot  is 
the  employee  of  the  owner  and  not  of  the  government,  though  commissioned  and  paid  a  sal- 
ary for  the  pilotage  of  government  transports.  8.  That  the  negligence  of  a  public  officer  in 
failing  to  keep  the  wreck  buoyed  gives  no  cause  of  action  against  the  government  to  one  in- 
jured in  consequence  of  such  negligence.  Flushing,  etc.,  Ferry  Co.  v.  United  States,*  6  Ct. 
CI.,  1. 

§  564.  The  claimant's  schooner  was  chartered  during  a  public  exigency,  by  orders  of  the 
commanding  general,  at  a  rate  which  exceeded  the  rate  of  compensation  allowed  by  the  regu- 
lations of  the  quartermaster-general.  The  rate  at  which  she  was  chartered  was,  at  the  time 
and  place,  a  fair  rate  for  the  services  of  such  a  vessel.  She  remained  in  the  service  of  the 
government  long  after  the  exigency  was  passed.  Held,  that  claimant  was  not  entitled  to  re- 
cover a  greater  rate  of  compensation  than  that  allowed  by  the  quartermaster-general's  regula- 
tions, after  the  passing  of  the  public  exigency.    Emery  v.  United  States,*  4  Ct.  CI.,  401. 

§  565.  Set-off. — The  government  was  a  party  to  two  contracts,  one  of  which  had  been  ful- 
filled by  the  contractor,  and  the  other  broken.  On  the  latter,  for  such  breach,  there  became 
due  the  government  the  amount  of  the  forfeiture  specified  in  the  contract  and  stipulated  to  be 
paid  in  case  of  breach.  By  act  of  March.  1843  (5  U.  S.  Stats,  at  Large,  617),  it  is  provided 
that  forfeitures  in  similar  cases  shall  be  due  as  liquidated  damages.    And  so  the  governm^i.t 
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may  lawfully  deduct  the  amount  of  the  forfeiture  that  has  accrued  to  it  under  the  second 
contract  from  the  amount  due  the  contractor  on  the  first  contract.  Right  of  Set-off  in  the  Set- 
tlement of  Accounts  of  Contractors,*  11  Op.  Att'y  Gen'!,  120. 

§  506.  In  a  claim  by  several  joint  contractors  against  the  United  States,  for  the  amount  due 
on  a  contract  satisfactorily  fulfilled,  the  government  could  not  set  up  a  counter-claim  against 
one  of  the  joint  contractors  for  an  amount  due  as  a  forfeiture  for  breach  of  contract  by  such 
party.     Ibid, 

g  567.  Under  the  act  of  March  3,  1797,  a  person  sued  by  the  United  States  is  entitled  to  the 
benefit  of  any  credit  in  his  favor,  whether  arising  out  of  the  transaction  which  is  the  subject- 
matter  of  the  suit,  or  out  of  a  distinct  transaction.     United  States  v.  Wilkins,*  6  Wheat.,  135. 

§  5(58.  Advertisement. — A  contract  for  supplies,  made  during  a  military  emergency  without 
advertisement,  is  not  invalid  under  the  act  of  July  4, 1864,  because  the  supplies  are  not  deliverable 
un  der  it  until  from  th  irty  to  sixty  days  thereafter.  That  may  be  the  "most  expeditious  manner  n 
for  the  "  immediate  procurement "  of  them,  under  the  circumstances.  McKee  v.  United  States,* 
12  Ct.  CI.,  504. 

§  569.  The  board  of  navy  commissioners  established  by  act  *  of  February  7,  1815,  had 
authority  to  make  a  contract  for  stationery  for  the  use  of  their  office.  Such  contract  having 
been  duly  made,  whether  abrogated  or  not  by  the  act  which  repealed  the  above,  it  could  not 
be  rescinded  by  force  of  a  statute  or  otherwise  without  proper  compensation  to  him  who  held 
the  contract  when  the  repealing  act  was  passed.    Gideon  v.  United  States,*  19  Law  Rep.,  88. 

§  570.  Rent  of  property. —  Where  A.,  prior  to  the  passage  of  the  legal  tender  act,  rented 
oertain  property  to  the  United  States  for  a  term  of  years,  at  a  certain  monthly  rent,  and  sub- 
sequently, by  the  depreciation  of  the  value  of  treasury  notes,  the  rent  became  very  inadequate, 
the  secretary  of  the  interior  possessed  no  lawful  authority  to  increase  such  rent.  Piatt's 
Case,*  11  Op.  Att'y  Gen'I,  51. 

§  571.  Purchase  of  land.— The  postmaster-general,  under  proper  authority,  made  a  con- 
tract for  the  purchase  of  certain  lands  in  New  York  which  provided  for  the  payment  of  the 
money,  as  soon  as  the  attorney-general  should  have  examined  and  reported  the  title  perfect, 
and  the  conveyance  should  have  been  executed.  The  contract  was  not"  completed  during  the 
existence  of  the  administration  under  which  it  was  begun,  because  no  act  was  then  in  force 
giving  the  United  States  jurisdiction  of  the  premises.  And  such  an  act  being  subsequently 
passed,  it  was  not  necessary,  nor  in  fact  had  the  postmaster-general  the  power  to  make  a  new 
contract  in  regard  to  the  land.  And  all  the  preliminary  requisites  having  been  complied  with, 
the  vendor  was  entitled  to  his  purchase  money.  New  York  Postoffice  Site,*  10  Op.  Att'y 
Genl,  84. 

§  572.  Limited  by  appropriation. —  By  the  special  provision  of  an  act  appropriating  money 
for  a  particular  work  then  in  progress,  it  was  declared  that  nothing  therein  contained  should 
be  so  construed  as  to  authorize  any  agent  of  the  United  States  to  bind  the  government,  by 
contract,  beyond  the  amount  appropriated  by  congress.  The  president  having  entered  into  a 
contract  under  this  act  which  would  involve  the  expenditure  of  a  sum  exceeding  the  amount 
appropriated,  it  did  not  invalidate  his  contract.  The  limitation  created  by  the  proviso  was 
construed  not  as  a  limitation  of  the  president's  power  to  contract,  but  of  his  power  to  bind 
the  government  beyond  the  amount  appropriated  by  congress.  Contracts  for  the  Extension  of 
the  Capitol  *  6  Op.  Att'y  Gen'I,  26. 

§578.  Revision  by  executive. —  The  secretary  of  the  interior,  pursuant  to  the  require- 
ments of  an  act  of  congress,  advertises  for  proposals  for  furnishing  stationery.  Where  after 
due  consideration  he  makes  an  award,  it  is  final,  and  cannot  be  revised  by  the  executive. 
Contracts  for  Stationery  *  6  Op.  Att'y  Gen'I,  226. 

§  574.  Removal  of  Indians.—  The  act  of  April,  1836,  made  an  appropriation  for  effectuating 
the  treaties  of  1832  and  1834  with  the  Chickasaw  Indians.  A  clause  in  the  latter  treaty  provided 
that  when  the  whole  or  any  portion  of  the  nation  intended  to  remove,  the  government  would 
furnish  competent  persons  to  conduct  them  to  their  future  destination.  A  number  of  the  In- 
dians desiring  to  be  transported,  the  government  contracted  with  A.  to  conduct  them.  A.  is 
entitled  to  be  paid  out  of  the  appropriations  made  by  the  act  of  1836,  though  a  part  of  the 
Indians  making  the  request  subsequently  refused  to  go.  Contract  for  Removal  of  Chickasaws,* 
3  Op.  Att'y  Gen'I,  561. 

§  575.  Money  erroneously  paid  to  a  contractor,  for  unnecessary  work  done  beyond' that 
required  by  his  contract,  can  be  deducted  from  other  sums  due  to  him.  Construction  of  a  Con- 
tract for  Army  Supplies,*  3  Op.  Att'y  Gen'I,  539. 

§  576.  Contractor  elected  to  congress.—  A  contract  entered  into  between  the  government 
and  a  private  individual,  being  valid  when  made,  is  not  invalidated  by  that  individual's  subse- 
quent election  as  a  member  of  congress.  Contracts  with  Members  of  Congress,*  5  Op.  Att'y 
Gen'I,  697. 

§  577.  While  congress,  in  passing  the  act  of  April  21,  1808,  "  concerning  public  contracts/' 
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had  not  in  contemplation  the  employment  of  members  of  congress  as  assistant  counsel  to  tlio 
district  attorneys  of  the  United  States,  still  such  contracts  come  within  the  purview  of  that 
act,  as  all  agreements  between  governmental  officers  and  members  of  congress  are  indirectly 
forbidden,  it  being  the  purpose  of  the  act  to  prevent  the  exercise  of  executive  influence  over 
members  of  congress  by  means  of  contracts.  Contracts  with  Members  of  Congress,*  2  Op. 
Att'y  Gen'l,  88. 

§  578.  New  parol  contract — A  contractor  tendering  horses,  under  a  contract  with  the 
government,  is  informed  by  the  chief  of  the  cavalry  bureau,  that  the  war  department  has 
stopped  the  purchase  of  horses,  and  advised  him  to  build  corrals  and  barns  and  keep  them 
over  winter,  and  that  the  government  will  want  them  in  the  spring  and  pay  him  a  good  price 
for  them.  The  contractor  understood  this  as  a  contract  on  the  part  of  the  government  to  pay 
for  thelseepof  the  horses.  In  the  spring  they  are  inspected  and  sold  to  another  quartermaster 
at  an  advanced  price,  which  is  the  market  value  of  such  horses  at  the  time.  The  vouchers 
given  are  accepted  by  the  contractor  and  paid  and  no  reference  is  made  to  the  alleged  parol 
contract  to  pay  for  the  winter's  keep.  The  contractor  brings  action  for  the  care  and  keep  of 
the  horses  during  the  winter.  Held,  that  he  is  not  entitled  to  recover.  The  first  contract  re- 
quired the  horses  to  be  delivered  at  $180 ;  but  if  the  contractor  in  the  spring  under  a  new  con- 
tract delivered  his  horses  at  $140,  he  waived  his.  right  to  deliver  them  under  the  old  contract  at 
$180  and  to  collect  under  his  parol  contract  for  their  winter's  care  and  maintenance.  Danolds" 
t?.  United  States,*  6  Ct.  a.,  71. 

§579.  Notice  of  want  of  official  authority. —  Claimants  had  a  contract  with  the  govern- 
ment which  bound  them  to  deliver  the  whole  amount  of  ice  required  to  be  consumed  at  certain 
points  during  the  remainder  of  the  year.  The  assistant  surgeon-general  in  charge  of  the  depart- 
ment undertook  to  construe  this  contract  so  as  to  enable  the  contractors  to  deliver  thirty  thou- 
sand tons  in  quantities  of  five  thousand  and  ten  thousand  tons.  The  surgeon-general  directed 
this  order  to  be  revoked,  but  the  revoking  order  neverreached  the  contractors,  who  proceeded 
to  get  themselves  in  to  readiness  to  deliver  the  whole  amount,  and  lost  in  consequence  ten  thou- 
sand tons.  They  brought  suit  for  breach  of  contract.  Held,  they  were  not  entitled  to 
recover.  The  assistant  surgeon-general  had  no  power  under  the  law  to  so  construe  their 
contract  as  to  fix  the  amount  they  were  bound  to  deliver,  and  they  were  charged  with  notice 
of  his  want  of  authority.    Parish  v.  United  States,*  12  Ct.  CI.,  609. 

§  580.  Price  not  agreed  apoii. — If  there  is  no  specific  price  agreed  upon  for  articles  fur- 
nished by  a  contractor  for  the  use  of  the  United  States,  the  price  is  left  to  be  adjusted  by  the 
government  and  the  contractor  jointly,  and  not  by  either  party  exclusively.  If  they  differ,  a 
reasonable  compensation  will  be  allowed  by  the  courts,  and  what  is  such  a  reasonable  compen- 
sation may  be  shown.  The  contractor  may  show  that  a  sum  allowed  him  by  the  accounting 
officers  of  the  government  is  not  a  reasonable  compensation.  United  States  v.  Wilkins,*  ft 
Wheat.,  135. 

§  5fel.  Enhanced  cost  of  labor.—  In  the  absence  of  a  special  contract  to  that  effect,  the 
United  States  is  not  liable  to  a  contractor  for  the  enhanced  cost  of  labor  and  materials,  in  con- 
sequence of  delay  caused  by  changes  ordered  by  the  United  States  in  the  work  during  its  prog- 
ress.   Chouteau  v.  United  States,  5  Otto,  61. 

§  582.  Excess  of  authority. —  Assistant  special  agents  of  the  treasury  had  no  power  to  bind 
the  government  by  contract  for  transporting,  ginning  and  rebaling  abandoned  or  captured  cot- 
ton. The  government  is  not  bound  by  the  acts  of  such  agent  done  without  authority,  unless  it 
manifestly  appears  that  he  was  acting  within  the  scope  of  his  authority,  or  that  he  had  been 
held  out  as  having  authority  to  do  the  act.    Whiteside  v.  United  States,  3  Otto,  247. 

§  583.  Where  by  a  resolution  of  congress  the  secretary  of  war  was  authorized  to  award  to 
government  contractors  damages  for  their  loss  provided  certain  personal  property  was 
surrendered  by  them  and  the  contract  canceled,  he  exceeded  his  authority  if  he  included  in 
the  award  the  value  of  real  estate.    De  Groot  v.  United  States,  5  Wall.,  419. 

§  584.  Lease  of  building. —  An  assistant  quartermaster  at  Key  West,  during  the  rebellion, 
had  no  power  to  bind  the  government  by  the  execution  of  a  lease  of  premises  for  the  use  of 
the  quartermaster's  department,  and  such  an  agreement,  though  approved  by  the  commanding 
general,  was  of  no  binding  force  unless  approved  by  the  quartermaster-general.  The  use  and 
occupation  of  the  premises  by  the  government  comes  within  the  terms  of  the  act  of  July  4, 
1864,  excluding  from  the  jurisdiction  of  the  court  of  claims  claims  against  the  United  States 
growing  out  of  the  destruction,  or  appropriation  of,  or  damage  to,  property  by  the  army  or 
navy  engaged  in  the  suppression  of  the  rebellion.    Filor  v.  United  States,  9  Wall.,  45. 

§  585.  A  lease  made  to  the  secretary  of  war  by  name,  and  his  successors,  and  entered  into 
by  that  officer  under  authority  of  law,  does  not  bind  him  personally,  but  is  the  contract  of  the 
government.     Hodgson  v.  Dexter,*  1  Cr.,  845. 

§  586.  Naval  snpplies. — The  power  of  the  secretary  of  the  navy  to  contract  for  naval  sup- 
plies does  not  include  the  power  to  promise  indemnity  to  a  citizen  for  losses  incurred  in  mak- 
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ing  experiments  in  relation  to  such  supplies,  though  such  experiments  might  result  in  a 
national  benefit.     Myerle  i>.  United  States,*  20  Law  Rep.,  633. 

§  587.  Property  permitted  to  go  to  waste.— When  a  quartermaster  in  charge  receives  of  a 
person  corn  for  the  government,  gives  a  receipt  and  voucher  for  the  amount  and  price,  and 
the  government  uses  such  part  of  it  as  it  wants  and  suffers  the  remainder  to  decay  by  expos- 
ure and  neglect,  there  is  an  implied  contract  to  pay  the  value  of  such  corn,  which  value  may, 
in  the  absence  of  other  testimony,  be  presumed  to  be  the  price  fixed  in  the  voucher  of  the 
quartermaster.    Salomon  v.  United  States,*  19  Wall.,  17. 

§  588.  Party  a  contractor  and  not  an  agent* — O.  agreed  to  furnish  men  for  certain  work 
and  was  to  receive  the  amount  of  wages  paid  out  by  him,  with  fifteen  per  cent,  added.  He 
was  also  to  forfeit  a  certain  sum  for  every  day  work  was  delayed  by  him.  Held,  that  he  was 
a  contractor  and  not  an  agent  for  the  government,  and  that  there  was  no  privity  between  the 
men  employed  by  him  and  the  government.    United  States  v.  Drisooll,*  6  Otto,  421. 

§  589.  Cutting  wood  on  public  lands. — A  contract  for  the  delivery  of  wood  at  a  military 
post  provided  that  no  trader,  sutler,  contractor  or  civilian  would  be  allowed  to  cut  timber 
from  the  public  lands  about  the  post  until  all  required  for  the  purposes  of  the  United  States 
had  been  secured.  Held,  that  this  provision  did  not  give  the  contractor  the  right  to  cut  wood 
on  the  public  lands,  but  expressly  forbade  it.    Francis  v.  United  States,*  6  Otto,  854. 

§  590.  Acts  binding  on  successor  in  office.—  Parties  entered  into  a  contract  with  the  secretary 
of  the  navy  for  carrying  to  the  Pacific  Ocean  all  the  naval  stores  that  the  government  should 
have  occasion  to  send  there  within  a  specified  time.  The  secretary  withheld  certain  stores  or 
Bent  them  in  a  public  vessel,  and  a  claim  for  damages  arising  from  the  same  was  presented  to 
the  secretary's  official  successor.  That  claim  could  not  be  entertained,  for  there  is  no  law  au- 
thorizing the  head  of  any  department  to  review  the  acts  of  his  predecessors,  and  award  dam- 
ages for  their  assumed  misconduct,  or  errors,  and  further  authorize  such  damages  to  be  paid 
out  of  the  public  treasury.    Claim  of  Benson  for  Damages,*  5  Op.  Att'y  Gen'l,  28. 

§591.  Sub-contractor. —  A  government  contract  for  the  furnishing  of  certain  brick  pro- 
vided that  it  should  not  be  assigned  or  sublet.  K.  was  employed  by  the  contractors  to  furnish 
a  certain  quantity  of  brick,  and  was  by  them  constituted  their  attorney  in  fact  to  furnish  the 
brick  and  receive  pay  therefor.  A  resolution  of  congress  directed  the  secretary  of  the  treasury 
to  examine  the  claim  under  the  contract  and  settle  the  same.  He  thereupon  awarded  the 
contractors  a  certain  sum  as  the  only  parties  embraced  in  the  contract,  and  EL  received  a  part 
of  that  sum  under  protest.  Held,  that  K.  had  no  claim  under  the  contract  which  he  could 
enforce  at  law,  because  he  was  an  employee  and  not  a  party  to  the  contract,  either  originally  or 
by  substitution.    Kellogg  v.  United  States,*  7  Wall.,  361. 

$  592.  Substituted  contract. —  A  government  officer  invited  proposals  for  furnishing  cer- 
tain medical  supplies,  and  a  contract  was  drawn  up  and  signed  and  transmitted  to  the  surgeon- 
general,  on  whose  approval  it  was  to  become  binding.  It  was  disapproved  by  him ;  but  a  new 
contract  was  entered  into  by  the  parties  and  approved,  in  which  one  place  to  which  such  sup- 
plies were  to  be  furnished  under  the  first  contract  was  omitted.  The  substituted  contract 
was  fully  executed.  Held,  that  it  superseded  the  proposed  contract,  and  no  action  could  be 
maintained  on  such  proposed  contract.    Parish  v.  United  States,*  8  Wall.,  489. 

g  593.  Extending  time  of  delivery. —  A  party  under  contract  with  the  government  to  furnish 
cloth  for  uniforms  at  a  certain  time  and  place,  was  unable  to  comply  with  his  contract  because 
of  the  destruction  of  his  mill  by  fire.  Upon  application  to  the  head  of  the  bureau  of  clothing, 
he  was  informed  that  there  was  no  power,  out  of  congress,  to  release  him  from  his  contract, 
and  that  he  must  furnish  the  goods.  The  officer  also  remarked,  that  upon  application  to  the 
assistant  quartermaster,  sufficient  time  would  be  allowed  to  deliver  the  goods.  The  contractor 
had  the  cloth  manufactured  and  offered  to  deliver  it.  It  was  declined  by  the  quartermaster- 
general  to  whom  it  was  referred  by  the  assistant  quartermaster-general.  On  suit  by  the  con- 
tractor for  damages  caused  by  such  refusal,  held,  that  the  remark  of  the  head  of  the  bureau 
of  clothing  did  not  have  the  effect  of  extending  the  time  of  delivery  under  the  contract. 
Jones  v.  United  States,  6  Otto,  24;  11  Ct.  a.,  733. 

g  594.  The  order  of  an  alteration  in  an  article,  in  process  of  manufacture,  which  under  the 
contract  is  to  be  delivered  on  a  day  certain,  is  equivalent  to  an  extension  of  the  time  within 
which  to  deliver.    International  Co.  v.  United  States,*  13  Ct.  CL,  209. 

§  595.  Construed  against  the  government. — A  contract  for  furnishing  certain  Minnie  rifles 
for  $27  each,  "  or  buck  less  sum  as  the  ordnance  department  may  have  paid  for  guns  like  in 
quality  or  description,  or  contracted  to  pay  the  contractor, "  was,  at  the  instance  of  the  govern- 
ment modified  by  an  indorsement  thereon  to  the  effect  that  the  government  would  accept 
from  the  contractor  certain  described  guns  and  bayonets  "upon  the  value  conditions  as  are 
herein  specified  "  and  the  indorsement  was  signed  by  the  officer  making  the  contract.  Guns 
of  the  substituted  pattern  were  delivered  and  two  thousand  eight  hundred  were  paid  for  at  $27 
each.    Payment  for  three  thousand  two  hundred  at  that  price  was  refused.    Held,  that  the 
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substituted  contract  was  ambiguous  and  should  be  construed  against  the  government,  being 
signed  by  its  representative  only,  and  being  for  its  accommodation,  and  further  that  the  gov- 
ernment was  bound  by  the  contemporaneous  construction  given  by  paying  $27  each  for  the 
first  lot  of  guns  and  was  bound  to  pay  that  sum  for  the  remainder.  Garrison  v.  United  States,* 
7  Wall.,  688. 

£  596.  Contract  affected  by  enactment  of  a  law.— A  contract  between  the  government  and 
a  private  party  cannot  be  specially  affected  by  the  enactment  of  a  general  law.  Where  a 
party  contracts  to  furnish  certain  supplies  to  the  government  at  a  fixed  price,  and  the  govern- 
ment by  a  statute  subsequently  passed  increases  the  duty  upon  such  articles  so  that  they  can- 
not be  furnished  except  at  a  loss,  such  loss  constitutes  no  claim  against  the  government.  Nor 
does  the  loss  on  such  a  contract  occasioned  by  the  subsequent  enactment  of  the  legal  tender 
act.    Doming  v.  United  States,*  1  Ct,  CI.,  190. 

§597.  Property  lost  iu  military  service*— Teams  of  a  government  contractor  under  a 
contract  to  furnish  supplies,  captured  by  the  rebels,  do  not  fall  within  the  provisions  of  the 
act  of  March  8,  1849,  entitled  "  An  act  to  provide  for  the  payment  for  horses  and  other  prop- 
erty lost  or  destroyed  in  the  military  service  of  the  United  States."  Grant  v.  United  States,* 
1  Ct.  CI.,  61. 

§  598.  Exorbitant  charges.— While  it  is  true  that  great  exorbitance  of  price  in  a  contract 
with  the  government  is  a  badge  of  fraud,  still  in  determining  the  question  in  a  given  case 
whether  the  price  charged  was  exorbitant  or  not,  regard  must  be  had  to  all  the  circumstances, 
the  state  of  the  country,  the  credit  of  the  government,  the  place,  of  contract,  the  kind  of  * 
money  in  which  payment  would  be  made,  the  time  of  payment,  the  authority  of  the  officer 
making  the  contracts  and  the  likelihood  of  his  acts  being  approved.    Child  v.  United  States,* 

4  Ot.  CI.,  176. 

§  599.  Implied  Contract. — An  executive  department  undoubtedly  has  the  right  to  make  or 
ratify  an  implied  contract  not  forbidden  by  law,  and  represents,  and  in  an  executive  sense  is, 
the  government.  When  the  war  department  treated  property  as  held  by  it  under  contract, 
and  paid  the  owner  for  or  on  account  of  its  use,  the  court  cannot  say  that  it  was  "  property 
appropriated  by  the  army,"  but  must  treat  it  as  the  government  treated  it,  as  property  held 
under  an  implied  lease.    Waters  v.  United  States,*  4  Ct.  CI.,  889. 

§  600.  Postponement  of  other  contracts.—  Claimants,  who  were  locomotive  manufactur- 
ers, were  ordered  by  the  government  to  build  fifteen  locomotives  for  the  military  railroads, 
44  to  the  exclusion  of  all  other  interests  or  contracts  whatever; "  it  being  understood  that  they 
were  to  be  indemnified  for  any  damage  resulting  from  a  compliance  with  that  order.  They 
were  compelled  to  postpone  contracts  on  hand  in  order  to  comply  with  the  requirements  of 
the  government  contract.  Held,  they  are  entitled  to  recover  compensation  for  the  damages 
suffered  from  such  postponement.    Baird  v.  United  States,*  5  Ct.  CI.,  348. 

§  601.  Cost  of  work  exceeding  limit  fixed  by  congress.— Congress  authorized  the  erection 
of  a  public  building  and  limited  its  cost  to  a  certain  sum.  A  contract  was  made  with  claim- 
ants for  a  sum  within  that  limit.  Extras  were  ordered  and  the  limit  thus  exceeded ;  the 
amount  of  the  limit  was  paid  to  the  contractors  and  they  were  notified  to  stop  the  work.  They 
bring  their  action  for  damages  for  not  being  allowed  to  complete  the  same.  Held,  they  are  not 
entitled  to  recover.  They  are  chargeable  with  notice  of  the  limit  fixed  by  congress  upon  the 
cost  of  the  work,  and  they  cannot  set  up  a  breach  of  contract  which  in  effect  will  do  away  with 
the  restriction.    Trenton  Locomotive  and  Machine  Co.  r.  United  States,*  12  Ct.  CI.,  147. 

g  602.  Tender  of  property  —  Refusal  to  accept.— Under  a  contract  to  sell  the  government 
a  large  quantity  of  grain,  if  a  portion  of  it  when  tendered  for  delivery  is  refused  for  the  want 
of  storage  room,  it  is  not  necessary  for  the  claimants  to  bring  all  their  grain  to  the  point  of 
delivery  and  make  a  formal  tender  of  it.  It  is  sufficient  if  they  have  tendered  a  part  of  it 
within  the  time  fixed  by  the  contract  and  have  made  arrangements  and  been  ready  to  supply 
the  rest  within  the  prescribed  time.  When  the  time  fixed  for  the  acceptance  of  the  corn- 
expired,  the  claimants  had  the  right  to  throw  the  corn  upon  the  government  and  seek  the  con- 
tract price  or  to  dispose  of  it  as  trustees  for  the  government,  crediting  it  with  the  proceeds  and 
looking  to  it  for  the  balance  which  might  remain.  As  such  trustees  the  claimants  were  bound 
to  use  the  prudence  and  dilligence  required  of  trustees  under  such  circumstances.  They  had 
no  right  to  ship  to  an  unusual  or  dangerous  market,  or  to  hold  what,  under  the  circumstances. 
was  a  perishable  commodity,  for  a  better  price.  Having  done  so,  they  must  bear  the  loss  so 
incurred.  Held,  that  they  were  not  entitled  to  recover  for  the  corn  lost  or  spoiled  on  their 
haads,  but  that  they  should  recover  the  fair  profit  on  all  the  corn  which  the  government  neg- 
lected or  refused  to  receive.    Hughes  v.  United  States,*  4  Ct.  CI.,  64 ;  Grover  v.  United  States,* 

5  Ct.  CL,  427. 

§603.  Change  of  contract— Acquiescence.— Claimant  undertakes  by  contract  to  deliver 
"  rubble-stone  "  for  masonry  for  a  certain  price.    The  superintendent  of  the  work  compels  him 
to  deliver  "  ranged-rubble,"  which  is  a  much  better  and  more  expensive  grade  of  stone.    He 
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makes  no  complaint  to  the  supervising  architect,  and  does  not  notify  him  of  any  intention  to 
claim  more  than  the  contract  price  until  after  the  work  lias  progressed  so  far  that  it  is  not 
practicable  to  change  the  character  of  the  wall.  Held,  that  he  is  not  entitled  to  recover  mare 
than  the  contract  price.     Hawkins  v.  United  States,*  12  Ct.  CI.,  181. 

§  004.  Death  of  eontractor. —  A  contractor  for  furnishing  subsistence  to  the  army  having 
died  while  his  contract  is  partially  unfulfilled,  neither  his  surety  nor  his  general  partner  have 
any  right  to  undertake  the  completion  of  the  contract.  But  the  performance  of  the  contract 
having  been  completed  by  the  surety  or  general  partner  and  paid  for  by  the  treasury  depart- 
inent,  the  administrator  of  the  contractor  cannot  recover  again  from  the  government  for  sup- 
plies furnished  by  the  surety  subsequent  to  the  contractor's  death.  McPherson  v.  United 
States,*  10  a.  a.,  488. 

§  605.  Extra  work. —  Although  the  contract  for  a  government  building  provides  that  no 
u  extra 'charge  for  modification  will  be  allowed  unless  such  modifications  are  agreed  upon  in 
writing,"  yet  if  during  the  progress  o£  the  work  the  contractor  is  directed  by  the  agent  of  the 
government  to  furnish  extra  material  and  perform  extra  labor,  and  he  does  so,  and  the  build- 
ing is  thus  rendered  more  valuable  and  useful,  and  it  is  thus  accepted  and  used  by  the  govern- 
ment, it  will  be  liable  on  an  implied  contract  for  the  extra  labor  and  materials.  This  liability 
will  not  be  affected  by  the  fact  that  the  cost  of  the  building,  .as  altered,  exceeds  the  appropri- 
ation made  for  it  by  congress,  nor  by  the  provision  of  the  act  of  June  2,  1862,  requiring  all  con- 
tracts by  the  departments  of  war,  navy  and  interior  and  their  officials  on  behalf  of  the 
'  government  to  be  in  writing.    Grant  v.  United  States,*  5  Ot.  CI.,  71. 

g  600.  Although  a  contractor  cannot  recover  for  extra  work,  or  for  better  materials  used, 
unless  with  the  authority  of  the  other  party,  yet  if  a  government  officer  in  charge  of  the  work 
authorizes  changes  in  it  from  the  contract  specifications  which  necessarily  imply  an  increase  in 
price,  or  even  if  be  silently,  but  with  full  knowledge,  assents  to  such  changes  in  the  materials 
and  work,  the  government  is  bound  for  such  extras.    Cooper  t>.  United  States.*  8  Ct  CL,  199. 

8  607.  Reasonable  compensation.— -Where  a  contractor  is  to  be  paid  "  a  reasonable  compen- 
sation, "  to  be  determined  by  a  board  of  inspectors,  and  after  the  work  is  complete,  the  board 
of  inspectors  is  appointed  but  is  unable  to  determine  upon  the  compensation,  and  no  further 
steps  are  taken  by  the  government  to  settle  the  amount  of  compensation  to  which  the  plaintiff  is 
entitled,  he  may,  after  waiting  a  reasonable  time,  bring  his  suit  in  the  court  of  claims  for  a 
quantum  meruit    Cooper  v.  United  States,*  8  Ct  CI.,  199. 

g  608.  Suspension  of  work. — Where  the  government  orders  the  work  under  a  contract  to  be 
suspended,  so, as  to  prevent  the  completion  of  the  work  within  the  time  and  under  the  terms 
of  the  contract,  the  contractors  may  either  treat  the  order  to  suspend  as  a  breach  of  the  con- 
tract and  sue  for  damages,  or  they  may  finish  the  work  when  the  government  orders  it  to  be 
resumed,  collect  the  full  amount  of  compensation  under  the  contract  and  then  sue  for  the  dam- 
ages occasioned  by  the  suspension.  The  elements  of  this  damage  properly  include  the  incon- 
venience occasioned  by  the  change  of  seasons,  the  loss  caused  by  non-employment  of  hands, 
advance  of  wages  and  lumber  washed  away  and  stolen.    Figh  v.  United  States,* 8  Ct.  CL,  319. 

§  609.  Miscellaneous. —  A.,  who  had  contracted  to  furnish  all  the  ice  required  by  the  govern- 
ment at  certain  points,  was  ordered  to  deliver  thirty  thousand  tons  at  certain  named  points.  A 
few  days  afterwards  the  order  was  suspended,  but  it  was  never  annulled.  The  contractor, 
before  the  suspension  was  known  to  him,  contracted  for  and  bought  a  sufficient  quantity  to  fill 
the  order,  some  of  which  melted  while  being  held  by  him.  There  was  no  delivery  or  offer  to 
deliver.  Held,  that  he  was  entitled  to  recover  what  he  had  paid  for  the  ice  that  was  lost,  and 
for  what  expense  he  was  at  in  making  the  purchase  and  in  keeping  it  until  it  was  lost,  and  also 
on  other  ice  so  purchased.    Parish  v.  United  States,*  10  Otto,  500. 

g  610.  An  order  of  the  assistant  surgeon-general  to  a  contractor  in  relation  to  the  delivery  of 
medical  stores  contracted  to  be  delivered  by  him  is  binding  on  the  United  States.    Ibid. 

g  611.  A.  contracted  to  deliver  a  certain  quantity  of  timothy  or  prairie  hay  at  certain  points 
in  Indian  Territory.  Held,  that  the  contract  was  for  the  hay,  and  not  for  the  cutting,  etc.,  of 
grass.    United  States  v.  McKee,*  7  Otto,  233. 

g  612.  A  contract  was  entered  into  with  an  agent  of  the  government  by  which  there  were  to 
b^  delivered  to  the  contractor  the  hides  of  all  cattle  slaughtered  for  the  use  of  the  Indians  at 
certain  agencies,  "  which  the  superintendent  of  Indian  affairs  .  .  .  shall  decide  are  not  re- 
quired for  the  comfort  of  the  Indians,"  the  hides  to  be  about  a  certain  number  more  or  less. 
The  commissioner  of  Indian  affairs  ordered  all  cattle  to  be  turned  over  to  the  Indians  on  foot, 
and  it  was  held  that  the  United  States  were  not  liable  for  not  furnishing  the  hides  and  that  the 
order  of  the  commissioner  turning  over  the  cattle  on  foot  was  an  adjudication  that  the  hides 
were  necessary  for  the  use  of  the  Indians,  and  that  the  estimate  of  the  number  of  hides  did  not 
bind  the  United  States  to  furnish  that  number.    Lobenstein  v.  United  States,*  1  Otto,  324. 

g  613.  A  contractor  for  the  transportation  from  A.  to  B.  of  all  the  corn  required  by  the 
government  at  B.  has  no  claim  for  damages  on  the  government  because  it  subsequently  con- 
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tracts  at  A.  for  the  purchase  of  corn  to  be  delivered  at  B.    Shrewsbury  v.  United  States,*  IS 
Wall.,  664. 

§  614.  Where  a  contract,  entered  into  by  the  board  of  navy  commissioners,  valid  at  the  time 
it  was  made,  remained  unfulfilled  at  the  passage  of  the  act  of  August  81, 1842,  it  was  held  that 
the  United  States  could  not  put  an  end  to  such  contract,  either  by  an  act  of  congress  or  through 
the  agency  of  the  navy  department,  without  being  responsible  to  the  other  contracting  party 
for  the  damages  he  sustained  thereby.    Gideon  v.  United  States,*  Dew,  126. 

§615.  Where  parties  contracted  with  the  government  to  do  a  specified  amount  of  printing, 
a  portion  of  which  has  been  rendered  unnecessary  by  the  interference  of  third  parties,  the  con- 
tractors can  claim  no  compensation  for  the  work  not  done  by  them.  Erroneous  Payment  for 
Printing  Land  Patents,*  8  Op.  Att'y  Gen'l,  589. 

§616.  The  claimant  sold  horses  and  mules  to  the  quartermaster  of  a  military  depot,  who  was 
acting  under  the  orders  of  the  general  commanding,  and  received  his  vouchers  for  the  price  of 
the  same.  Ihe  contract  was  regular  in  form,  and  the  horses  and  mules  up  to  the  standard  re- 
quired by  the  regulations.  The  department  quartermaster  refused  to  pay  the  vouchers  in  full, 
alleging  that  they  were  too  high.  Held,  that  the  claimant  was  entitled  to  recover  such  sum 
as  the  department  quartermaster  had  deducted  from  the  contract  price.  Akers  v.  United 
States,*  2  Ct.  CI.,  875. 

§  61 7.  It  seems  the  navy  commissioners,  constituted  by  the  act  of  February  7,  1815,  acting 
under  the  superintendence  of  the  secretary  of  the  navy,  had  authority,  by  the  act  of  March  8, 
1889,  to  make  a  contract  for  '*  blank-books,  contracts  and  bonds,"  at  specified  prices,  for  the 
use  of  the  hpard.    Gideon  v.  United  States,*  Dev.,  125. 

§  618.  Claimant  was  surety  on  a  contract  to  furnish  forage,  but  was  in  reality  a  partner  in 
the  contract,  which  provided  that  upon  default  the  receiving  officer  might  "  supply  the  de- 
ficiency by  purchase  and  have  the  contractor  charged  with  the  difference."  Claimant's  prin- 
cipal made  default  and  claimant  sold  the  forage  to  the  officers  for  a  much  higher  price.  Upon 
payment  of  the  vouchers  being  refused  he  brought  action  in  the  court  of  claims.  Held,  that 
the  government  had  a  right  to  avail  itself  of  his  character  as  a  partner  and  restrict  his  re- 
covery to  the  original  contract  price.    Houston  v.  United  States,*  11  Ct.  CI.,  768. 

§  619.  A  steamboat,  the  Louis  D'Or,  employed  by  the  government  to  get  another  steamer 
containing  military  stores  off  the  rocks,  where  she  had  grounded,  and  failing  in  that,  to  re- 
lieve her  of  part  of  her  cargo,  but  which,  upon  approaching  the  steamer  in  distress,  herself 
runs  aground  and  remains  there  until  helped  off  by  a  third  steamboat,  the  National,  and  then 
immediately  returns  to  her  harbor  without  accomplishing  anything  for  the  vessel  she  was  em- 
ployed to  relieve,  can  recover  nothing  on  a  voucher  given  her  for  such  attempted  servioe. 
Johnson  v.  United  States,*  10  Ct  CI.,  414. 

§  620.  A  contract  between  the  government  and  the  National  to  so  go  to  the  relief  of  the 
Louis  D'Or,  after  she  had  thus  met  disaster,  is  of  no  validity  to  bind  the  government.  The 
government  had  no  stores  on  the  Louis  D'Or  and  she  was  not  in  the  service  of  the  govern- 
ment, but  of  the  owners.    Ibid. 

§  621.  A  contractor,  who  is  under  agreement  with  the  government  to  furnish  one  thousand 
carbines,  is  required  to  cease  the  manufacture  and  notified  that  they  will  not  be  received 
because  they  are  of  calibre  42  rather  than  44,  a  defect  which  under  the  facts  was  due  to  the 
negligence  of  the  inspector,  rather  than  that  of  the  contractor,  is  entitled  to  recover  a  fair  com- 
pensation for  the  expense  he  has  incurred  toward  fulfilling  the  contract,  taking  into  considera- 
tion the  value  of  the  machinery  and  of  the  unfinished  arms  retained  by  him.  Lee  v.  United 
States,*  4  Ct  CL,  156. 

§  622.  The  claimant  bad  brought  a  former  action  against  the  government  for  the  breach  of 
a  contract  for  the  manufacture  of  mail  locks,  and  for  damages  arising  by  the  refusal  of  the 
government  to  reassign  to  him  a  patent,  in  accordance  with  its  agreement  to  do  so ;  the  de- 
cision then  was  adverse  to  his  claim  on  technical  grounds.  Afterwards,  in  pursuance  of  a 
joint  resolution  of  congress,  the  case  was  referred  back  to  the  court  for  its  decision,  with  the 
recommendation  that  it  be  decided  upon  the  principles  of  equity  and  justice.  Held,  that  such 
action  on  the  part  of  congress  was  not  equivalent  to  awarding  a  new  trial,  but  was  merely  a 
waiver  of  a  technical  defense.    Nock  v.  United  States,*  2  Ct.  CL,  451. 

%  628.  A  quartermaster  voluntarily  sent  wagons  to  assist  and  hasten  a  delayed  transporta- 
tion train,  without  any  request  from  the  contractor  or  his  servants.  Held,  in  an  action  by  the 
contractor,  that  the  government  had  no  right  to  deduct  anything  for  the  use  of  its  teams  from 
the  freight  earnings  due  the  contractor.    Kihlberg  v.  United  States,*  18  Ct.  CI.,  148. 

$  624.  Under  the  joint  resolution  of  August  81,  1842,  and  the  act  of  congress  of  March  8, 
1848,  the  appointment  by  the  secretary  of  the  navy  of  a  commissioner  to  exj>eriment  in  steam 
boilers,  at  a  compensation  of  $300  per  month,  was  a  contract  authorized  by  law.  Its  continu- 
ance is  until  the  report  is  completed  and  returned  to  the  secretary  of  the  navy.    The  provision 
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that  "  compensation  shall  be  at  the  rate  of  $800  per  month,"  excludes  any  measure  by  days' 
service.    Reed  v.  United  States,*  1  Ct.  a.,  141. 

§  625.  A  blacksmith,  having  been  employed  by  an  assistant  quartermaster  to  shoe  govern- 
ment homes  and  furnish  the  shoes,  failed  to  obtain  payment,  owing  to  the  subsequent  death  of 
the  assistant  quartermaster ;  it  was  held,  that  as  he  had  proved  his  employment  and  the  reason- 
ableness of  his  charges,  he  was  entitled  to  the  amount  he  claimed.  Donahue  v.  United  States,* 
2  Ct.  G1.,  340. 

$  620.  Where  a  contractor  is  unable  to  complete  work  which  he  has  undertaken  for  the  gov- 
ernment within  the  time  contracted  for,  but  is  permitted  to  go  on  and  finish  it,  the  govern- 
ment has  no  right,  by  the  interference  of  its  officers,  to  compel  him  to  do  it  in  such  a  manner 
as  to  necessarily  involve  him  in  great  loss.  Clark  v.  United  States,*  4  Ct.  CI.,  148;  6  WalL, 
548;  reversing  Clark  v.  United  States,*  1  Ct.  CI.,  246. 

g  627.  A  contractor  undertook  "to  furnish  all  the  material  and  make  two  hundred  and 
twenty-one  thousand  cubic  yards  of  embankment "  for  the  government,  at  such  places  as  he 
should  be  directed  by  the  government  engineer,  for  a  fixed  price  per  yard.  The  engineer 
selected  a  place  where  the  inevitable  waste  by  shrinkage  and  settling  and  action  of  the  water 
would  be  exceedingly  great.  Held,  that  the  contractor  was  entitled  to  a  system  of  measurement 
which  would  allow  for  such  waste.  Clark  v.  United  States,*  4  Ct.  CI.,  148;  6  Wall.,  543,  re- 
versing Clark  v.  United  States,*  1  Ct.  CL,  246. 

§  62S.  A  transportation  contractor,  having  agreed  orally  to  furnish  transportation  on  a  differ- 
ent route  at  the  contract  price,  sent  his  agent  to  attend  to  it.  The  agent  concealed  the  fact  of 
agency  from  the  officer  in  charge,  and  made  a  contract  for  himself  for  a  higher  rate.  The 
transportation  was  furnished  and  vouchers  issued  for  the  higher  rate.  Upon  suit  on  the  vouch- 
ers by  the  agent  in  his  own  name,  held,  that  he  was  entitled  to  recover  only  the  contract  price 
of  his  principal.    Carr  u.  United  StateB  *  13  Ct.  CI.,  136. 

§  629.  Under  a  contract  providing  that  contractors  shall  erect  shops,  sheds,  etc.,  for  the  gov- 
ernment's laborers,  on  the  written  order  and  under  the  direction  of  the  supervising  architect 
of  the  treasury,  an  allegation  of  the  erection  of  boarding-houses,  barns,  etc.,  with  the  full 
knowledge  and  consent  of  the  officers  of  the  United  States,  and  upon  their  requirements  and 
which  were  necessary  was  held  insufficient.  Dix  Island  Granite  Co.  v.  United  States,*  12  Ct. 
CL,  624. 

£  680.  Claimant  had  a  contract  for  the  delivery  of  one  million  pounds  of  corn.  A  third  per- 
son, without  his  knowledge,  requested  the  privilege  of  delivering  a  large  quantity  of  corn  on 
this  contract,  expecting  to  be  able  to  get  claimant  to  ratify  the  transaction.  This  was  accepted 
and  the  corn  delivered.  The  commanding  officer  refused  to  affirm  the  transaction  or  recog- 
nize the  vouchers  that  had  been  issued  for  the  corn,  but  directed  that  the  transaction  be  treated 
as  a  purchase  in  open  market,  and  that  vouchers  for  the  market  price  of  corn  be  issued  for  it, 
at  the  same  time  directing  the  claimant  to  complete  the  delivery  of  the  whole  amount,  and 
allowing  him  additional  time  in  which  to  do  it.  Held,  that  as  to  claimant,  the  delivery  by  the 
third  person  was  inter  alios  acta,  and  he  could  maintain  no  action  in  relation  to  it.  Dold  m 
United  States,*  18  Ct.  CL,  97. 

$681.  General  Butler  was  ordered  by  the  secretary  of  war  to  raise,  organize  and  arm,  not 
to  exceed  six  regiments,  the  cost  of  which  should  not  exceed  "  in  the  aggregate  that  of  like  troops 
now  or  hereafter  raised  for  the  service  of  the  United  States."  Held,  that  this  order  must  be 
merely  directory,  and  he  might  at  any  rate  contract  for  separate  articles  at  such  prices  as  he  saw 
fit,  provided  the  aggregate  did  not  exceed  the  limit  prescribed  by  the  order.  Garrison  o. 
United  States,*  7  Wall.,  688. 


IX.    Claims  against  the  Government. 

Summary  —  Property  taken  for  military  purposes,  §632. — Money  received  through  fraud  of 
agent,  §  633.—  Assignment  of  claims,  §§  634,  685. 

§  682.  Where,  in  pursuance  of  an  imperative  militaryfaecessity,  private  property  is  taken  for 
the  use  of  the  United  States,  the  government  officers  are  not  trespassers,  and  the  government 
is  bound  to  make  full  compensation  to  the  owner  for  the  use  of  the  property  taken.  United 
States  v.  Russell,  §§  686-39. 

§  638,  Where  the  United  States  has  come  into  the  possession  of  the  money  or  property  of  an 
innocent  party  by  means  of  the  fraud  of  its  agents,  such  money  or  property  cannot  be  held  by 
the  United  States  as  against  the  owner.    United  States  v.  State  Bank,  §§  640-41. 

§  634.  The  statute  forbidding  the  assignment  of  a  claim  against  the  government  does  not 
apply  where  it  is  assigned  by  a  debtor  together  with  all  of  his  other  property  for  the  benefit  of 
his  creditors.    Goodman  v.  Niblack,  §§  64^-46. 
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§  085.  In  the  absence  of  statutory  regulations,  an  order  drawn  against  a  claim  upon  the  gov- 
ernment would,  on  acceptance,  amount  to  an  equitable  assignment,  pro  tanto,  of  the  claim. 
But  under  the  act  of  February  26,  1853,  an  assignment  of  a  claim,  before  the  same  is  allowed 
and  a  warrant  issued  therefor,  is  void.    Spofford  v.  l^irk,  g§  647-49. 

[Notes.— See  §§  650-800.] 

UNITED  STATES  v.  RUSSELL. 
(13  Wallace,  623-632.    1871.) 

Appeal  from  the  Court  of  Claims. 

Opinion  by  Mr.  Justice  Clifford. 

Statement  of  Facts. —  Private  property,  the  constitution  provides,  shall  not 
be  taken  for  public  use  without  just  compensation,  and  it  is  clear  that  there 
are  few  safeguards  ordained  in  the  fundamental  law  against  oppression  and 
the  exercise  of  arbitrary  power  of  more  ancient  origin  or  of  greater  value  to 
the  citizen,  as  the  provision  for  compensation,  except  in'  certain  extreme  cases, 
is  a  condition  precedent  annexed  to  the  right  of  the  government  to  deprive 
the  owner  of  his  property  without  his  consent.  2  Kent,  11th  ed.,  339;  2  Story 
on  the  Constitution,  3d  ed.,  596.  Extraordinary  and  unforeseen  occasions 
arise,  however,  beyond  all  doubt,  in  cases  of  extreme  necessity  in  time  of 
war  or  of"  immediate  and  impending  public  danger,  in  which  private  property 
may  be  impressed  into  the  public  service,  or  may  be  seized  and  appropriated  to 
the  public  use,  or  may  even  be  destroyed  without  the  consent  of  the  owner. 
Unquestionably  such  extreme  cases  may  arise,  as  where  the  property  taken 
is  imperatively  necessary  in  time  of  war  to  construct  defenses  for  the  preserva- 
tion of  a  military  post  at  the  moment  of  an  impending  attack  by  the  enemy; 
or  for  food  or  medicine  for  a  sick  and  famishing  army,  utterly  destitute  and 
without  other  means  of  such  supplies,  or  to  transport  troops,  munitions  of 
war,  or  clothing,  to  reinforce  or  supply  an  army  in  a  distant  field,  where 
the  necessity  for  such  reinforcement  or  supplies  is  extreme  and  imperative 
to  enable  those  in  command  of  the  post  to  maintain  their  position  or  to  repel 
an  impending  attack,  provided  it  appears  that  other  means  of  transportation 
could  not  be  obtained,  and  that  the  transports  impressed  for  the  purpose  were 
imperatively  required  for  such  immediate  use.  Where  such  an  extraordinary 
and  unforeseen  emergencj7  occurs  in  the  public  service  in  time  of  war,  no 
doubt  is  entertained  that  the  power  of  the  government  is  ample  to  supply  for 
the  moment  the  public  wants  in  that  way  to  the  extent  of  the  immediate 
public  exigency,  but  the  public  danger  must  be  immediate,  imminent,  and  im- 
pending, and  the  emergency  in  the  public  service  must  be  extreme  and  imper- 
ative, and  such  as  will  not  admit  of  delay  or  a  resort  to  any  other  source  of 
supply,  and  the  circumstances  must  be  such  as  imperatively  require  the  exer- 
cise of  that  extreme  power  in  respect  to  the  particular  property  so  impressed, 
appropriated,  or  destroyed.  Exigencies  of  the  kind  do  arise  in  time  of  war 
or  impending  public  danger,  but  it  is  the  emergency,  as  was  said  by  a  great 
magistrate,  that  gives  the  right,  and  it  is  clear  that  ^e  emergency  must  be 
shown  to  exist  before  the  taking  can  be  justified.  Such  a  justification  may 
be  shown,  and  when  shown  the  rule  is  well  settled  that  the  officer  taking 
private  property  for  such  a  purpose,  if  the  emergency  is  fully  proved,  is  not  a 
trespasser,  and  that  the  government  is  bound  to  make  full  compensation  to 
the  owner.    Mitchell  v.  Harmony,  13  How.,  134. 

Three  steamboats,  owned  by  the  appellee,  during  the  rebellion,  were  em- 
employed  as  transports  in  the  public  service  for  the  respective  periods  men- 
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tioned  in  the  record,  without  any  agreement  fixing  the  compensation  to  which 
the  owner  should  be  entitled.  Certain  payments  for  the  services  were  made 
in  each  case  by  the  government  to  the  owner,  but  he  claimed  a  larger  sum, 
and  the  demand  being  refused  he  instituted  the  present  suit.  Prior  to  the 
orders  hereinafter  mentioned  the  steamboats  were  employed  by  the  owner  in 
carrying  private  freights,  and  the  findings  of  the  court  below  show  that  he 
quit  that  employment  in  each  case  and  went  into  the  public  service  in  obedi- 
ence to  the  military  order  of  an  assistant  quartermaster  of  the  army.  Refer- 
ence to  one  of  the  orders  will  be  sufficient,  as  the  others  are  not  substantially 
different.  Take  the  second,  for  example,  whidh  reads  as  follows,  as  reported 
in  the  transcript:  u  Imperative  military  necessity  requires  the  services  of 
your  steamer  for  a  brief  period;  your  captain  will  report  at  this  office  at  once 
in  person,  first  stopping  the  receipt  of  freight,  should  the  steamer  be  so  doing.'" 
Pursuant  to  that  order,  or  one  of  similar  import  in  substance  and  effect,  the 
respective  steamboats  were  impressed  into  the  public  service  and  employed  as 
transports  for  carrying  government  freight  for  the  several  periods  of  time  set 
forth  in  the  findings  of  the  court.  Throughout  the  whole  time  the  steamboats 
were  so  employed  in  the  military  service  they  were  in  command  of  the  owner 
as  master,  or  of  some  one  employed  by  him  and  under  his  pay  and  control, 
and  the  findings  of  the  court  show  that  he  manned  and  victualled  the  steam- 
boats and  paid  all  the  running  expenses  during  the  whole  period  they  were  so 
employed.  Unexplained  and  uncontradicted  the  findings  of  the  court  show  a 
state  of  facts  which  plainly  lead  to  the  conclusion  that  the  emergency  was 
such  that  it  justified  the  officers  in  each  case  in  ordering  the  steamboat  into 
the  service  of  the  United  States,  as  the  orders  purport  to  have  been  issued 
from  an  imperative  military  necessity,  and  if  so,  they  show  beyond  all  doubt 
that  the  officers  who  issued  them  were  not  trespassers,  and  that  the  govern- 
ment of  the  United  States  is  bound  to  make  full  compensation  to  the  owner 
for  the  services  rendered. 

§  636.  Under  wliat  circumstances  private  property  can  be  taken  for  public 
uses. 

Such  a  taking  of  private  property  by  the  government,  when  th'e  emergency 
of  the  public  service  in  time  of  war  or  impending  public  danger  is  too  urgent 
to  admit  of  delay,  is  everywhere  regarded  as  justified,  if  the  necessity  for  the 
use  of  the  property  is  imperative  and  immediate,  and  the  danger,  as  here- 
tofore described,  is  impending,  and  it  is  equally  clear  that  the  taking  of 
such  property  under  such  circumstances  creates  an  obligation  on  the  part  of 
the  government  to  reimburse  the  owner  to  the  full  value  of  the  service. 
Private  rights,  under  such  extreme  and  imperious  circumstances,  must  give 
way  for  the  time  to  the  public  good,  but  the  government  must  make  full  res- 
titution for  the  sacrifice. 

§  637.  The  government  is  always  bound  to  reimburse  one  whose  property  has 
been  taken  or  used  for  public  purposes. 

Beyond  doubt  such  ao*  obligation  raises  an  implied  promise  on  the  part  of 
the  United  States  to  reimburse  the  owner  for  the  use  of  the  steamboats  and 
for  his  own  services  and  expenses,  and  for  the  services  of  the  crews  during  the 
period  the  steamboats  were  employed  in  transporting  government  freight  pur- 
suant to  those  orders.  Indebitatus  assumpsit  is  founded  upon  what  the  law 
terms  an  implied  promise  on  the  part  of  the  defendant  to  pay  what,  in  good 
conscience,  he  is  bound  to  pay  to  the  plaintiff,  but  the  law  will  not  imply  a 
promise  to  pay  unless  some  duty  creates  such  an  obligation;  and  it  never  will 
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sustain  any  such  implication  in  a  case  where  the  act  of  payment  would  be  con- 
trary to  duty  or  contrary  to  law.     Curtis  v.  Fiedler,  2  Black,  478. 

Tested  by  those  rules,  it  is  quite  clear  that  the  obligation  in  this  case  to  re- 
imburse the  owner  of  the  steamboats  was  of  a  character  to  raise  an  implied 
promise  on  the  part  of  the  United  States  to  pay  a  reasonable  compensation 
for  the  service  rendered,  and  if  so,  then  it  follows  that  the  decree  was  properly 
made  in  favor  of  the  plaintiff,  unless  it  appears  that  the  adjustment  of  the 
claim  belonged  to  congress  or  to  the  executive  department,  and  not  to  the 
court  of  claims. 

§  638.  Jurisdiction  of  the  court  of  claims  —  its  limitations. 

Jurisdiction  is  vested  in  the  court  of  claims,  by  the  act  of  congress  estab- 
lishing the  court,  to  hear  and  determine  all  claims  founded  upon  any  law  of 
congress,  or  upon  any  regulation  of  an  executive  department,  or  upon  any 
contract  express  or  implied  with  the  government  of  the  United  States,  which 
may  be  suggested  to  it  by  a  petition  regularly  tiled  in  the  court.  10  Stat,  at 
Large,  612.  Express  authority,  therefore,  is  given  to  the  court  by  that  act.to 
hear  and  determine  claims  founded  upon  a  contract  with  the  government  of 
the  United  States,  whether  express  or  implied.  Claims  of  the  kind  before  the 
court  would  certainly  be  within  the  jurisdiction  of  that  court  were  it  not  that 
congress  has  passed  a  later  act  restricting  to  some  extent  the  jurisdiction  con- 
ferred by  that  provision.  By  the  act  of  July  4,  1864,  it  is  provided  that  the 
jurisdiction  of  the  court  of  claims  shall  not  extend  to  or  include  any  claim 
against  the  United  States  growing  out  of  the  destruction  or  appropriation 
of,  or  damage  to,  property  by  the  army  or  navy,  or  any  part  of  the  army  or 
navy,  engaged  in  the  suppression  of  the  rebellion,  from  the  commencement 
thereof  to  the  close.     13  Stat,  at  Large,  381. 

Special  reference  is  made  in  behalf  of  the  appellants  to  that  provision,  and 
the  argument  is  that  it  is  decisive  to  show  that  the  decree  in  this  case  is  erro- 
neous. Support  to  that  proposition  is  chiefly  drawn  from  the  signification  at- 
tributed to  the  word  appropriation,  and  from  certaip.  remarks  of  this  court  in 
one  of  its  recent  decisions.  Filor  v.  United  States,  9  Wall.,  48.  Those  remarks 
were  made  in  respect  to  a  claim  where  a  military  order  was  issued  for  the 
seizure  of  certain  real  estate  for  the  purpose  of  compelling  a  lease  of  the  prem- 
ises, and  the  findings  of  the  court  show  that  the  agreement  for  the  lease  was 
concluded  under  the  pressure  of  that  order.  Apart  from  that  it  also  appeared 
that  the  premises  belonged  to  an  insurgent  in  the  rebel  army,  and  the  court  of 
claims  also  found  that  the  contract  was  void  on  that  account.  Applied  as 
those  remarks  must  be  to  the  case  then  under  consideration,  no  doubt  is  enter- 
tained that  they  were  correct,  but  they  cannot  be  applied  to  the  case  before 
the  court,  as  the  conclusion  to  which  they  would  tend  would  contradict  the 
finding  of  the  court  below  in  matters  of  fact,  which  cannot  be  reviewed  in  this 
court. 

$  631),  Steamers  employed  for  a  season  in  government  service,  and  then  re- 
turned to  their  owner,  are  not  so  ^appropriated"  as to  exclude  the  jurisdiction  of 
the  court  of  claims. 

Briefly  stated,  the  findings  of  the  court  in  that  behalf  are  as  follows :  That 
the  military  officers  did  not  intend  to  appropriate  the  steamboats  to  the  United 
States,  nor  even  their  services;  that  they  did  intend  to  compel  the  masters  and 
crews,  with  the  steamers,  to  perform  the  services  needed,  and  that  the  United 
States  should  pay  a  reasonable  compensation  for  such  services,  and  that  such 
was  the  understanding  of  the  owner ;  that  the  steamers,  as  soon  as  the  services 
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for  which  they  were  required  had  been  performed,  were  returned  to  the  ex- 
clusive possession  and  control  of  the  owner.  They  were  equipped,  victualed, 
and  manned  by  the  owner,  and  he,  or  persons  by  him  appointed,  continued  in 
their  command  throughout  the  entire  period  of  the  service.  He  yielded  at 
once  to  the  military  order  and  entered  into  the  service  of  the  government,  and 
the  court  here  fully  concur  with  the  court  of  claims  that  there  was  not  snch 
an  appropriation  of  the  steamboats  or  of  the  services  of  the  masters  and  crews 
as  prohibited  the  court  below  from  taking  jurisdiction  of  the  case.  On  the 
contrary,  the  court  is  of  the  opinion  that  the  findings  of  the  court  of  claims 
show  that  the  employment  and  use  of  the  steamboats  were  such  as  raise  an 
implied  promise  on  the  part  of  the  United  States  to  reimburse  the  owner  for 
the  services  rendered  and  the  expenses  incurred,  as  allowed  by  the  court  of 
claims.  Valuable  services,  it  is  conceded,  were  rendered  by  the  appellee,  and 
it  is  not  pretended  that  the  amount  allowed  is  excessive.  Neither  of  the 
steamers  was  destroyed  nor  is  anything  claimed  as  damages,  and  inasmuch 
as  the  findings  show  that  an  appropriation  of  the  steamers  was  not  intended 
and  that  both  parties  understood  that  a  reasonable  compensation  for  the  serv- 
ices was  to  be  paid  by  the  United  States,  the  court  is  of  the  opinion  that  the 
objection  to  the  jurisdiction  of  the  court  of  claims  cannot  be  sustained,  as  the 
claim  is  not  for  "  the  destruction  or  appropriation  of,  or  damage  to,  property 
by  the  army  or  navy,  or  any  part  of  the  army  or  navy,  engaged  in  the  sup- 
pression of  the  rebellion."  Viewed  in  that  light,  the  case  is  free  of  all 
difficulty,  as  the  jurisdiction  of  the  court,  by  the  express  words  of  the  act  of 
congress,  extends  to  claims  founded  upon  an  implied  contract  as  well  as  upon 
that  which  is  express. 

Certain  other  acts  of  congress  have  been  passed  in  respect  to  property  im- 
pressed or  employed  in  the  suppression  of  the  rebellion,  but  it  is  not  necessary 
to  refer  to  them,  as  they  have  no  application  to  any  question  presented  in  this 
reoord.  Decree  affirmed. 

UNITED  STATES  v.  STATE  BANK. 
(6  Otto,  80-86.    1877.) 

Appeal  from  the  Court  of  Claims. 

Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  Upon  analyzing  this  case  as  it  is  presented  in  the 
record,  the  facts  are  found  to  be  few  and  simple.  Hartwell  was  cashier  of 
the  sub-treasury  in  Boston.  He  embezzled  a  large  amount  of  money  belong- 
ing to  the  United  States  by  lending  it  to  Mellen,  Ward  &  Co.  As  the  time 
for  the  examination  of  the  funds  in  the  sub-treasury  approached,  Mellen,  Ward 
&  Co.  endeavored  ta  tide  Hartwell  over  the  crisis  and  to  conceal  his  guilt  and 
their  own  by  the  devices  out  of  which  fcthis  controversy  has  arisen.  They  had 
sold  to  the  Merchants'  National  Bank  of  Boston  a  large  amount  of  gold  cer- 
tificates, with  the  understanding  that  they  might  buy  back  the  like  amount 
by  paying  what  the  bank  had  paid  and  interest  at  the  rate  of  six  per  cent 
per  annum.  Carter,  one  of  the  firm,  arranged  with  Smith,  the  cashier  of  the 
State  National  Bank  of  Boston,  to  buy  from  the  Merchants'  National  Bank  of 
Boston  gold  certificates  to  the  amount  of  $420,000,  and  to  pay  for  them  with 
the  checks  of  Mellen,  Ward  &  Co.,  certified  to  be  good  by  Smith  as  such 
cashier,  and  then  to  deposit  the  certificates  in  the  sub-treasury,  where  they 
were  to  remain  until  the  ensuing  day.     A  receipt  was  to  be  taken  from  the 
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proper  sub-treasury  officer.  The  certificates  were  bought,  paid  for  and  depos- 
ited accordingly.  Hartwell  received  them  from  Smith  in  the  presence  of 
Carter  and  made  out  the  receipt  to  Mellen,  Ward  &  Co.,  or  order.  Smith  in- 
quired why  the  receipt  was  to  them.  Carter  thereupon  indorsed  it  by  the 
firm  name  to  Smith  as  cashier,  and  Smith  took  it  without  further  remark. 

Subsequently,  pursuant  to  a  like  arrangement  between  the  same  parties, 
Smith,  as  such  cashier,  made  a  further  purchase  of  gold  and  gold  certificates 
from  the  Merchants'  Bank  and  converted  the  gold  into  gold  certificates.  The 
aggregate  of  the  certificates  thus  procured  was  $60,000.  Thereafter  Smith, 
as  such  cashier,  at  the  instance  of  Carter,  made  a  further  purchase  of  gold 
certificates  from  another  bank  to  the  amount  of  $100,000.  All  these  certifi- 
cates, amounting  to  $160,000,  were  also  deposited  by  Smith  in  the  sub-treasury 
in  the  presence  of  Carter, j>od  a  receipt  taken  and  indorsed  as  before  to  Smith 
as  cashier.  The  receipts  specified  that  the  certificates  deposited  were  "  to  be 
exchanged  for  gold  certificates  or  its  equivalent,  on  demand."  Only  $60,000 
of  the  last  deposit  is  claimed  by  the  appellee.  The  residue  is  not  involved  in 
this  controversy.  The  total  claimed  is  $480,000.  All  these  things  occurred 
on  the  28th  of  February,  1867.  On  the  following  day  Smith  presented  the 
receipts  at  the  sub-treasury  and  payment  was  refused.  The  certificates  were 
all  canceled  and  sent  to  the  proper  officer  at  Washington.  The  gold  which 
they  represented  has  since  remained  in  the  treasury  of  the  United  States. 
Carter  gave  Smith  plausible  reasons,  not  necessary  to  be  repeated,  for  desiring 
to  make  the  deposits.  The  court  of  claims  found  these  facts :  "  He  (Carter) 
submitted  his  plan  to  Hartwell,  which  was  as  follows:  He  proposed  to  buy 
gold  certificates  in  New  York,  bring  them  to  Boston,  and  borrow  money  upon 
them  of  the  Merchants'  Bank,  and  he  then  proposed  to  get  Smith,  the  cashier 
of  the  State  Bank,  to  pay  for  these  certificates  and  leave  them  with  Hartwell 
during  the  examination.  Hartwell  made  no  objection  to  this  plan,  but  he 
thought  Smith  would  not  do  it.  The  plan  was  carried  into  effect  by  Carter, 
as  hereinbefore  set  forth;  but  Hartwell  had  no  agency  in  carrying  it  out,  ex- 
cept to  receive  the  moneys  and  gold  certificates  paid  to  him  on  the  28th  of 
February,  as  aforesaid,  and  he  had  no  actual  knowledge  of  the  proceedings 
taken  by  Carter  on  that  day  to  obtain  said  gold  certificates.  When  Carter 
and  Smith  deposited  the  $420,000  of  gold  certificates  in  the  sub-treasury,  as 
aforesaid,  Smith  did  not  know  Hartwell,  nor  did  Hartwell  know  Smith,  or 
know  that  Smith  was  connected  with  any  bank  or  money  institution." 

The  case,  under  another  aspect,  was  before  us  on  a  former  occasion.  Mer- 
chants' Bank  v.  State  Bank,  10  Wall.,  604  (Banks,  §§  101-18).  We  there 
held,  after  the  most  careful  consideration,  that  the  legal  title  to  the  certificates 
was,  by  the  purchases  made  by  its  cashier,  vested  in  the  State  Bank.  We  find 
no  reason  to  change  this  view.  The  finding  of  the  court  shows  clearly  that 
Hartwell  knew  when  he  received  the  certificates  that  they  did  not  belong  to 
Mellen,  Ward  &  Co.,  and  that  they  did  belong  to  the  State  Bank,  represented 
by  Smith  as  its  agent.  Hartwell  was  privy  to  the  entire  fraud  from  the  begin- 
ning to  the  end,  and  was  a  participant  in  its  consummation. 

It  is  not  denied  that  Smith  acted  in  entire  good  faith.  What  he  did  was 
honestly  done,  and  it  was  according  to  the  settled  and  usual  course  of  business. 
Hartwell  was  the  agent  of  the  United  States.  He  was  appointed  by  them, 
and  acted  for  them.  He  did,  so  far  as  Smith  knew,  only  what  it  was  his  duty 
to  do,  and  what  he  did  constantly  for  others,  and  it  is  not  denied  that  it  was 
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according  to  the  law  of  the  land.  12  Stat.,  711.  Smith  no  more  suspected 
fraud,  and  had  no  more  reason  to  suspect  it,. than  any  other  of  the  countless 
parties  who  dealt  with  the  sub-treasury  in  like  manner. 

§  64 0,  Where  a  trust  fund  has  been  perverted,  the  beneficiary  com  follow  it  at 
law  as  far  as  it  can  be  traced. 

There  could  hardly  be  a  stronger  equity  than  that  in  favor  of  the  plaintiff. 
It  remains  to  consider  the  law  of  the  case.  The  interposition  of  equity  is  not 
necessary  where  a  trust  fund  is  perverted.  The  cestui  que  trust  can  follow  it 
at  law  as  far  as  it  can  be  traced.  May  v.  Le  Claire,  11  Wall.,  217;  Taylor  v. 
Plumer,  3  Mau.  &  SeL,  562. 

Where  a  draft  was  remitted  by  a  collecting  agent  to  a  sub-agent  for  collec- 
tion, and  the  proceeds  were  applied  by  the  sub-agent  in  paymentof  the  indebt- 
edness of  the  agent  to  himself,  in  ignorance  of  the  rights  of  the  principal,  this 
oourt  held  that,  there  being  no  new  advance  made,  and  no  new  credit  given  by 
the  sub-agent,  the  principal  was  entitled  to  recover  against  him.  Wilson  & 
Co.  v.  Smith,  3  How.,  763  (Agency,  §§  405-6).  See,  also,  Bank  of  the  Metrop- 
olis v.  The  New  England  Bank,  6  id.,  212  (Banks,  §  204). 

A  party  who,  without  right  and  with  guilty  knowledge,  obtains  money  of 
the  United  States  from  a  disbursing  officer,  becomes  indebted  to  the  United 
States,  and  they  may  recover  the  amount.  An  action  will  lie  whenever  the 
defendant  has  received  money  which  is  the  property  of  the  plaintiff,  and  which 
the  defendant  is  obliged  by  natural  justice  and  equity  to  refund.  The  form  of 
the  indebtedness  or  the  mode  in  which  it  waa  incurred  is  immaterial.  Bayne 
v.  United  States,  93  U.  S.,  642. 

§  641.  The  United  States  are  bound  by  the  same  rides  of  law  that  bind  indi- 
viduals. 

The  United  States  must  use  due  diligence  to  charge  the  indorsers  of  a  bill 
of  exohange,  and  they  are  liable  to  damages  if  they  allow  one  which  they  have 
accepted  to  go  to  protest.  United  States  v.  Barker,  12  Wheat.,  560;  Bank  of 
the  United  States  v.  The  United  States,  2  How.,  711  (Bills  and  Notes,  §§  1624- 
39);  The  United  States  v.  Bank  of  the  Metropolis,  15  Pet.,  377  (Bills  and 
Notes,  §§  127-34).  In  these  cases,  and  many  others  that  might  be  cited,  the 
rules  of  law  applicable  to  individuals  were  applied  to  the  United  States.  Here 
the  basis  of  the  liability  insisted  upon  is  an  implied  contract  by  which  they 
might  well  become  bound  in  virtue  of  their  corporate  character.  Their  sov- 
ereignty is  in  no  wise  involved. 

Atlantic  Bank  v.  The  Merchants'  Bank,  10  Gray  (Mass.),  532,  and  Skinner 
v.  The  Merchants'  Bank,  4  Allen  (Mass.),  290,  are,  in  their  facts,  strikingly 
like  the  case  before  us,  and  they  involved  exactly  the  same  point.  It  was  held 
in  each  of  those  cases,  after  an  elaborate  examination  of  the  subject,  that  the 
defrauded  bank  was  entitled  to  recover.  But  surely  it  ought  to  require  neither 
argument  nor  authority  to  support  the  proposition  that,  where  the  money  or 
property  of  an  innocent  person  has  gone  into  the  coffers  of  the  nation  by  means 
of  a  fraud  to  which  its  agent  was  a  party,  such  money  or  property  cannot  be 
held  by  the  United  States  against  the  claim  of  the  wronged  and  injured  party. 
The  agent  was  agent  for  no  such  purpose.  His  doings  were  vitiated  by  the 
underlying  dishonesty,  and  could  confer  no  rights  upon  his  principal. 

The  appellee  recovered  below  the  amount  claimed.  A  different  result  here 
would  be  a  reproach  to  our  jurisprudence. 

Judgment  affirmed. 
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GOODMAN  v.  NIBLACK. 
(13  Otto,  556-563.    1880.) 

Aj»peal  from  U.  S.  Circuit  Court,  District  of  Indiana. 

Opinion  by  Me.  Justice  Miller. 

Statement  of  Facts. — There  came  into  the  hands  of  Ni  black,  as  administra- 
tor de  bonis  nm  of  the  estate  of  Albert  G.  Sloo,  the  sum  of  $150,000,  and  the 
complainant  is  the  owner  of  a  judgment  against  said  Sloo  for  $31,344.44,  re- 
covered in  the  supreme  court  of  the  state  of  New  York,  on  the  20th  day  of 
January,  1855.  t  The  purpose  of  the  present  bill  is  to  follow  this  money  in 
Niblack's  hands  as  a  trust  fund  devoted  by  Sloo  in  his  lifetime  to  the  payment 
of  that  judgment.  This  trust  arises,  if  it  exist  at  all,  out  of  a  deed  of  assign- 
ment made  by  Sloo  of  all  his  property,  rights,  and  credits  to  Benjamin  ff. 
Cheever  and  James  Wiles,  of  the  date  of  February  3,  1860,  for  the  benefit  of 
all  his  creditors,  but  with  some  preferences,  among  which  is  the  judgment. 
The  sum  above  mentioned  was  received  by  Niblack  as  the  share  of  Sloo's 
estate  in  a  claim  of  over  a  million  dollars  recovered  in  the  court  of  claims 
against  the  United  States  and  paid  by  the  government  to  Marshall  O.  Roberts 
and  Edward  N.  Dickerson,  in  whose  names  the  judgment  was  recovered.  The 
history  of  this  claim,  which  is  necessary  to  an  understanding  of  the  case  in 
hand,  is  this: 

The  fourth  section  of  the  act  of  congress  of  March  3,  1847,  chapter  62  (9 
Stat.,  187),  directed  the  secretary  of  the  navy  to  contract  with  Sloo  for  the 
transportation  of  the  mails  of  the  United  States  from  New  York  to  New 
Orleans,  Charleston,  Savannah,  Havana,  and  Chagres,  and  back  twice  a  month, 
at  a  compensation  not  to  exceed  the  sum  of  $290,000.  The  mail  was  to  be 
carried  in  steam  vessels  of  a  character  described  in  the  act,  not  less  than  five 
in  number,  to  be  constructed  under  the  supervision  of  officers  of  the  navy,  in 
such  manner  as  to  be  easily  converted  into  war  steamers  of  the  first  class. 
Under  this  authority  the  secretary  and  Sloo  executed  a  written  contract  on 
the  20th  of  April  of  that  year,  for  the  construction  of  the  ships  and  trans- 
portation of  the  mails  at  the  sum  of  $290,000  per  annum.  On  the  17th  of 
August  thereafter,  Sloo  entered  into  an  agreement  with  Marshall  O.  Roberts, 
George  La\0,  Prosper  M.  Wetmore,  and  Edwin  Croswell,  by  which  they  were 
taken  into  this  contract  with  him,  and  agreed  to  build  the  vessels,  and  run 
them,  and  perform  the  obligations  of  Sloo  to  the  government.  He  was  to  re- 
ceive one-half  of  the  net  profits  of  the  venture  and  the  four  persons  named  the 
other  half.  In  order  to  the  perfect  working  of  this  agreement,  a  tripartite  in- 
strument in  writing  was  made,  in  which  Sloo  is  called  the  party  of  the  first 
part,  and  Roberts,  Law,  Wetmore,  and  Croswell  the  party  of  the  second  part, 
and  George  Law,  Marshall  O.  Roberts,  and  Berres  R.  Mcllvaine,  party  of  the 
third  part,  whereby,  after  reciting  the  agreement  between  the  party  of  the 
first  part  and  the  party  of  the  second  part,  the  contract  of  Sloo  is  assigned  to 
the  party  of  the  third  part  as  trustees  for  the  due  execution  of  the  agreement. 
This  was  signed  by  all  the  persons  named.  » 

The  ships  were  built,  and  the  mails  carried  for  many  years.  By  death  and  • 
substitution,  Marshall  O.  ^Roberts  and  Edward  N.  Dickerson  became  the  sur- 
viving trustees  under  the  agreement,  and,  as  such,  recovered,  in  a  controversy 
with  the  United  States  in  the  court  of  claims,  judgment  for  the  sum  of  $1,031,000 
as  money  due  under  the  original  contract  with  Sloo,  which  judgment  was 
affirmed  in  this  court  and  the  money  paid  to  them.    In  the  meantime,  Sloo, 
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who  had  become  insolvent,  executed  in  1860  the  general  assignment  to  Cheever 
and  Wiles,  already  mentioned.  He  died  before  the  final  payment  of  the 
monej'  by  the  government  to  Roberts  and  Dickerson.  Ni  black  was  appointed 
his  administrator. 

These  facts  are  all  set  out  in  the  bill,  and  copies  of  the  several  contracts  and 
assignments  are  filed  as  exhibits.  Another  averment  of  the  bill  is  that  the 
sum  really  due  to  Cheever  and  "Wiles,  as  assignees  of  Sloo,  out  of  the  sum 
paid  by  the  government,  was  $182,000 ;  that  Cheever  and  Wiles  received  $37,000 
of  this  money,  and  consented  to  the  payment  of  the  remaining  $145,000  to 
Niblack  under  some  arrangement  not  understood  by  the  complainant.  It 
is  also  alleged  that  all  the  other  indebtedness  of  Sloo  which  might  have 
been  a  claim  on  this  fund  under  his  assignment  to  Cheever  and  Wiles  has  been 
paid  and  th$re  remains  no  other  claim  on  it  than  complainant's.  It  is  also 
averred  that  Wiles  and  Cheever  are  not  citizens  of  Indiana,  and  cannot  be 
served  with  process,  and  are  not  made  parties  to  the  bill,  and  for  the  reasons 
above  stated  are  not  necessary  parties. 

The  demurrer  is,  first,  general,  and,  secondly,  special  as  regards  the  failure 
to  make  Cheever  and  Wiles  parties.  The  general  demurrer  is  maintained  on 
the  ground  that  the  assignments  made  by  Sloo  are  void  by  reason  of  the  pro- 
visions of  section  3477  of  the  Eevised  Statutes.  These  provisions  were  enacted 
by  congress  in  1853  (10  Stat.,  170),  and  were,  therefore,  not  in  force  when 
Sloo  made  his  contract  with  the  government,  or  his  agreement  with  Roberts, 
Law,  and  others.  That  agreement  remains  unaffected  by  them.  They  were 
in  force,  however,  when  he  made  the  general  assignment  of  all  his  effects  to 
Cheever  and  Wiles,  and  as  the  complainant  claims  through  it,  and  can  prob- 
ably succeed  only  in  that  way  (because,  as  we  are  informed,  the  state  court  of 
Indiana  has  decided  that  the  statute  of  limitations  bars  his  claim  as  an  ordi- 
nary debt),  we  must  inquire  whether  that  assignment  is  void  under  the  act  of 
congress.  The  statute  has  several  times  within  the  last  few  years  received  the 
consideration  of  this  court.  United  States  v.  Gillis,  95  U.  S.,  407;  Spofford  v. 
Kirk,  97  id.,  484  (§§  647-49,  infra)',  Erwin  v.  United  States,  id.,  392. 

§  642.  Proper  construction  of  section  3J/77  of  the  Revised  Statutes. 

It  is  understood  that  the  circuit  court  sustained  the  demurrer  under  pressure 
of  the  strong  language  of  the  opinion  in  Spofford  v.  Kirk.  We  do  not  think, 
however,  that  the  circumstances  of  the  present  case  bring  it  within  the  one 
then  under  consideration,  or  the  principles  there  laid  down.  That  was  a  case 
of  the  transfer  or  assignment  of  a  part  of  a  disputed  claim,  then  in  controversy, 
and  it  was  clearly  within  all  the  mischiefs  designed  to  be  remedied  by  the 
statute.  Those  mischiefs,  as  laid  down  in  that  opinion,  and  in  the  others  re- 
ferred to,  are  mainly  two : 

Firsts  The  danger  that  the  rights  of  the  government  might  be  embarrassed 
by  having  to  deal  with  several  persons  instead  of  one,  and  by  the  introduction 
of  a  party  who  was  a  stranger  to  the  original  transaction. 

Second,  That,  by  a  transfer  of  such  a  claim  against  the  government  to  one 
or  more  persons  not  originally  interested  in  it,  the  way  might  be  conveniently 
opened  to  such  improper  influences  in  prosecuting  the  claim  before  the  de- 
partments, the  courts,  or  the  congress,  as  desperate  cases,  when  the  reward  is 
contingent  on  success,  so  often  suggest. 

Both  these  considerations,  as  well  as  a  careful  examination  of  the  statute, 
leave  no  doubt  that  its  sole  purpose  was  to  protect  the  government,  and  not 
the  parties  to  the  assignment.    Erwin  v.  United  States,  supra,  decided  at  the 
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same  term  as  Spofford  v.  Kirk,  is  suggestive  on  this  point.  It  was  there  held 
that  the  claim  of  a  bankrupt  against  the  United  States  passed  by  the  assign- 
ment in  the  bankruptcy  proceeding  to  his  assignee,  ajid  that  the  latter,  and 
not  the  original  claimant,  was  the  proper  person  to  sue  in  the  court  of  claims. 
"  The  passing  of  claims  to  heirs,  devisees,  or  assignees  in  bankruptcy  is  not 
within  the  evil  at  which  the  statute  aimed,"  said  the  court.  The  language  of 
the  statute,  "all  transfers  and  assignments  of  any  claim  upon  the  United 
States,  or  of  any  part  thereof,  or  any  interest  therein,"  is  broad  enough  (if 
such  were  the  purpose  of  congress)  to  include  transfers  by  operation  of  law, 
or  by  will.  Yet  we  held  it  did  not  include  a  transfer  by  operation  of  law,  or 
in  bankruptcy,  and  we  said  it  did  not  include  one  by  will.  The  obvious  reason 
of  this  is  that  there  can  be  no  purpose  in  such  cases  to  harass  the  government 
by  multiplying  the  number  of  persons  with  whom  it  has  to  deal,  nor  any  dan- 
ger of  enlisting  improper  influences  in  advocacy  of  the  claim,  and  that  the  ex- 
igencies of  the  party  who  held  it  justified  and  required  the  transfer  that  was 
made.  In  what  respeot  does  the  voluntary  assignment  for  the  benefit  of  his 
creditors,  which  is  made  by  an  insolvent  debtor  of  all  his  effects^  which  must, 
if  it  be  honest,  include  a  claim  against  the  government,  differ  from  the  assign- 
ment which  is  made  in  bankruptcy  ?  There  can  here  be  no  intent  to  bring 
improper  means  to  bear  in  establishing  the  claim,  and  it  is  not  perceived  how 
the  government  can  be  embarrassed  by  such  an  assignment.  The  claim  is  not 
specifically  mentioned,  and  is  obviously  included  only  for  the  just  and  proper 
purpose  of  appropriating  the  whole  of  his  effects  to  the  payment  of  all  his 
debts.  We  cannot  believe  that  such  a  meritorious  act  as  this  comes  within 
the  evil  which  congress  spught  to  suppress  by  the  act  of  1853. 

§  643.  The  assignment  of  a  government  amtract  recognized  as  valid  hy  an  act 
of  congress  is  not  within  the  terms  of  Revised  Statutes^  section  3477. 

It  is  also  to  be  remarked  that  the  government  had  recognized  Sloo's  orig- 
inal assignment  of  his  contract  to  Boberts,  Law  and  Mcllvaine  as  trustees,  by 
permitting  them  to  perform  the  contract  and  receive  the  pay  under  it  for 
years;  and  when  a  dispute  arose  as  to  the  sum  due  under  that  contract,  con- 
gress, by  the  act  of  July  14,  1870,  very  fully  recognized  the  validity  of  that 
transfer. 

That  act  is  in  these  words :  "  Be  it  enacted  by  the  senate  and  house  of  rep- 
resentatives of  the  United  States  of  America  in  congress  assembled,  that  the 
claim  of  the  trustees  of  Albert  G.  Sloo,  for  compensation  for  services  in  con- 
veying the  United  States  mails  by  steamers,  direct  between  New  York  and 
Chagres,  in  addition  to  the  regular  service  required  under  the  contract  made 
between  the  said  Albert  G.  Sloo  and  the  United  States,  be,  and  the  same  is 
hereby  referred  to  the  court  of  claims,  and  the  said  court  is  hereby  directed  to 
examine  the  same  and  determine  and  adjudge  whether  any,  and  if  any,  what 
amount  is  due  said  trustees  for  said  extra  service,  provided  that  the  amount  to 
be  awarded  by  said  court  shall  be  upon  the  basis  of  the  value  of  convey  in  <>■ 
other  first-class  freight  of  like  quantity  with  the  mails  actually  carried  between 
the  same  points  at  the  same  time." 

This  is  still  further  recognized  by  the  appropriation  to  pay  this  judgment 
"to  Marshall  O.  Roberts  and  E.  M.  Dickerson,  surviving  trustees  of  A.  £L 
Sloo,"  found  in  chapter  3  of  the  second  session  of  the  forty-fifth  congress. 
20  Stat.,  7.  The  first  agreement  of  Sloo,  therefore,  is  unassailable.  His 
assignment  to  Cheever  and  Wiles,  in  1860,  conveyed  only  his  interest  in  the 
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profits  of  the  contract  which  the  parties  in  the  first  assignment  were  perform- 
ing or  had  performed  for  the  government. 

§  644.  An  assignment  qfo?ieys  whole  property,  including  am,  interest  m  a  gov- 
eminent  claim,  far  the  benefit  of  creditors  is  not  within  the  mischief  of  nor  prohib- 
ited by  Revised  Statutes,  section  3^77. 

The  general  assignment  of  Sloo,  in  1860,  gave  Cheever  and  Wiles  no  right 
to  assert  a  claim  against  the  government.  They  could  only  deal  with  the 
trustees  under  the  first  assignment,  and  on  them  they  had  only  the  claim  for 
net  profits  which  came  into  their  hands.  Cheever  and  Wiles  and  the  present 
complainant  were  neither  of  them  capable  of  suing  the  United  States  in  the 
court  of  claims,  or  of  presenting  the  matter  before  the  accounting  officers  of 
the  government,  and  could  give  no  valid  or  just  acquittance  to  the  govern- 
ment for  any  part  of  the  claim.  We  do  not  think  the  transfer  to  Cheever  and 
Wiles,  as  trustees  for  Sloo's  creditors,  is  forbidden  by  the  aot  of  1853,  or  by 
any  other  principle  of  law  or  of  public  policy. 

§  645.  Necessary  parties. 

But  we  are  of  opinion  that  Cheever  and  Wiles  are  not  only  proper  but 
necessary  parties  to  this  suit.  The  entire  sum  to  which  the  estate  of  Sloo 
could  possibly  be  entitled  was  assigned  to  them.  The  trust  on  which  it  was 
assigned  remains  unexecuted.  They  are  charged  with  having  received 
$37,000  of  that  fund.     What  have  they  done  with  it? 

If,  as  alleged  in  the  bill,  there  are  no  other  debts  of  Sloo  secured  by  the 
assignment,  this  sum  in  their  hands  should  be  accounted  for  before  a  decree 
is  rendered  against  his  administrator.  They  are  charged  with  consenting  to 
the  payment  to  the  administrator  of  the  fund  now  sought  in  this  suit.  There 
may  have  been  good  reasons  for  it,  and  if  not,  they  may  be  personally  liable 
for  it.  The  fund  can  only  be  subjected  to  the  complainant's  debt  through 
these  trustees.  It  is  only  in  right  of  the  assignment  to  them  that  he  proceeds. 
They  are  living,  and  cannot  be  divested  of  this  trust  by  any  decree  to  which 
they  are  not  parties.  The  administrator  has  a  right,  if  a  decree  is  rendered 
against  him,  to  have  it  made  effectual  against  them. 

Notwithstanding  the  allegation  of  the  bill  that  all  the  liabilities  of  the  trust, 
fund  except  the  complainant's  debt  have  been  discharged,  this  may  not  be  so, 
and  it  may  be  in  the  power  of  these  trustees,  and  it  may  be  their  duty,  if  made 
parties  to  this  suit,  to  show  that  there  are  others  entitled  to  share  in  it.  No  decree 
against  that  fund  can  rightfully  be  made  while  they  are  not  before  the  court 

§  646.  The  proper  course  when,  a  bill  does  not  include  among  the  defendants 
necessary  parties. 

This,  however,  need  not  defeat  the  jurisdiction  of  the  court  if  the  bill  is 
amended  by  making  them  defendants.  This  is  a  proceeding  in  equity  to  enforce 
a  lien  on  the  fund  which  is  within  reach  of  the  court,  and  as  the  trustees  and 
complainant  have  the  requisite  citizenship,  section  738  of  the  revised  statutes 
provides  a  remedy  for  inability  to  serve  process  by  an  order  of  publication. 
If  they  appear,  the  suit  will  proceed  as  usual.  -If  they  do  not  appear,  the  de- 
cree, so  far  as  it  affects  the  fund  in  the  hands  of  Ni black,  will  bind  them; 
and  this  is  ail  that  is  necessary  to  give  the  court  jurisdiction  to  grant  the  relief 
prayed  for  by  the  complainant. 

*If  the  decree  of  the  circuit  court  had  dismissed  the  case  without  prejudice 
for  want  of  proper  parties,  we  should  have  been  bound  to  affirm  it.  But 
standing  as  it  does  now,  it  is  a  decision  on  the  merits  of  the  case  and  a  bar  to 
any  other  suit.     It  must,  therefore,  be  reversed  and  remanded  to  that  court 
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If  the  complainant  shall  ask  leave  to  amend  his  bill  by  making  Cheever  and 
Wiles  defendants,  he  should  be  permitted  to  do  so  and  proceed  with  his  case. 
If  he  does  not  do  this,  a  decree  should  be  entered  dismissing  the  bill  for  want 
of  these  parties  and  without  prejudice  to  any  other  suit  on  the  merits.  Shields 
v.  Barrow,  17  How.,  130;  Barney  v.  Baltimore  City,  6  Wall.,  280  (Courts, 
§§  1221-25);  House  v.  Mullen,  22  id.,  42;  Kendig  v.  Dean,  97  U.  S.,  423. 

The  decree  will  be  reversed,  and  the  cause  remanded  for  further  proceedings 
in  conformity  with  this  opinion;  and  it  is  so  ordered 

SPOFFORD  v.  KIRK. 
(7  Otto,  484-490.    1878.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Statement  of  FAars.-JKirk  had  a  claim  on  the  United  States  government, 
and  gave  orders  on  his  agent  against  that  fund,  of  which  Spofford  became  the 
owner.  Xirk  refused  to  permit  the  orders  to  be  paid,  and  Spofford  filed  a 
bill  to  enforce  his  demand  as  an  equitable  assignment,  pro  tanto,  of  the  fund. 
His  bill  was  dismissed  and  he  appealed. 

§  647.  In  the  absence  of  statutory  regulations,  an  order  upon  the  proceeds  of 
a  daim  upon  the  government  would  be  an  equitable  assignment,  pro  tcvrUo,  qf  the 
fund. 

Opinion  by  Mr.  Justice  Strong. 

Whether  the  orders,  drawn  as  they  were  upon  a  designated  fund,  made  pay- 
able to  order,  and  accepted  by  the  drawees,  are  held  by  the  indorsee  free 
from  any  equities  existing  between  the  payees  and  the  drawer,  though  the  in- 
dorsee purchased  them  without  any  notice  of  such  equities,  is  a  question  which 
the  case  does  not  require  us  to  consider.  It  has  been  ably  and  elaborately 
argued  by  the  counsel  for  the  appellant,  and  if  the  orders  could  have  any 
legal  effect,  we  might  be  compelled  to  answer  it.  But  there  is  a  primary 
question  which  must  be  met  and  determined  before  we  reach  the  one  princi- 
pally argued.  It  is,  whether  the  orders  are  operative  for  any  purpose.  The 
complainants'  case  rests  upon  the  assumption  that,  coupled  with  the  accept- 
ance of  the  drawees,  they  created  an  equitable  lien  upon  the  debt  due  from 
the  United  States  to  the  drawer.  If  they  did  not,  it  is  plain  that  the  court 
below  had  no  jurisdiction  in  equity  to  grant  the  relief  asked  for  by  the  bill. . 
The  complainants'  only  remedy  was  at  law.  If  they  did,  it  must  be  because 
the  orders  and  acceptances  amounted  to  an  equitable  assignment,  pro  tanto,  of 
the  claim  of  the  drawer  against  the  government.  The  ingenious  argument 
for  the  appellant  is  that  the  orders  clothed  the  respective  payees  with  absolute 
ownership  of  the  several  sums  mentioned  therein,  out  of  whatever  moneys 
might  be  coming  into  the  hands  of  the  drawees  from  the  United  States  for 
the  drawer;  and  it  is  said  that  the  fund  thus  specified  was  unaffected  by  the 
orders,  and  had.only  a  potential  existence  in  the  drawees'  hands  until  it  was 
received  by  them,  but  that  from  the  moment  of  possession  they  assumed  a 
trust  to  administer  the  fund  in  accordance  with  the  directions  given  by  the 
orders,  having  previously  accepted  them. 

Another  formal  statement  of  the  argument  is,  that  the  orders  drawn  by 
Kirk  upon  Ilosmer  &  Co.,  and  accepted  by  them,  created  in  equity  an  abso- 
lute and  irrevocable  appropriation  of  their  contents,  when  collected  by  the 
drawees  from  the  drawer's  claim  against  the  government,  and  that  when  col- 
lected, the  sums  named  in  the  orders  were  held  by  the  drawees  in  trust  for  the 
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payees  or  their  assignees.  There  is  no  substantial  variance  in  the  argu- 
ment stated  in  these  several  forms.  However  stated,  the  equitable  effect 
of  the  orders  and  acceptances,  independent  of  any  statutory  prohibition, 
if  they  had  any  effect  when  they  were  drawn,  was  to  transfer  a  portion  of 
the  drawer's  claim  against  the  United  States  to  the  payees.  After  the  orders 
were  given  and  accepted,  the  drawer  could  not,  in  a  court  of  equity,  insist  that 
he  was  entitled  to  the  entire  amount  which  might  subsequently  be  allowed 
for  his  claim.  If,  instead  of  two  orders,  he  had  given  one  for  the  entire 
sum  which  might  be  awarded  to  him  by  the  government,  there  can  be  no 
doubt  that  at  would  have  divested  his  whole  interest,  and  vested  it  in 
equity  in  the  person  in  whose  favor  the  order  was  drawn.  In  other  words, 
it  would  have  been  an  equitable  assignment  of  the  claim.  How,  then,  can  it 
be  that  itn  order  drawn  upon  the  fund,  or  payable  out  of  it,  if  accepted,  is  not 
a  partial  assignment?  There  is  nothing  in  Story's  Equity  Jurisprudence,  sec- 
tions 1040  to  1047  inclusive,  nor  in  any  of  the  cases  cited  by  the  appellant, 
inconsistent  with  our  holding  that  such  an  order  is,  in  equity,  a  partial  as- 
signment. 

§  648.  Assignment  of  claims  against  the  government  under  act  of  1853,  void, 
token. 

We  are  brought,  then,  to  the  inquiry  whether  such  an  assignment  of  a 
claim  against  the  United  States,  made  before  the  claim  has  been  allowed,  and 
before  a  warrant  has  been  issued  for  its  payment,  has  any  validity,  either  in 
law  or  in  equity.  The  act  of  congress  approved  February  26,  1853  (10  Stat 
170),  entitled  "  An  aot  to  prevent  frauds  upon  the  treasury  of  the  United 
States,"  re-enacted  in  section  3477  of  the  Eevised  Statutes,  declares  that  all 
transfers  and  assignments  thereafter  made  of  any  claim  upon  the  United 
States,  or  any  part  or  share  thereof  or  interest  therein,  whether  absolute  or 
conditional,  and  all  powers  of  attorney,  orders,  or  other  authorities  for  receiv- 
ing payment  of  any  such  claim,  or  any  part  or  share  thereof,  shall  be  abso- 
lutely null  and  void,  unless  the  same  shall  be  freely  made  and  executed  in  the 
presence  of  at  least  two  attesting  witnesses  after  the  allowance  of  such  claim, 
the  ascertainment  of  the  amount  due,  and  the  issuing  of  a  warrant  for  the 
payment  thereof.  It  would  seem  to  be  impossible  to  use  language  more  com- 
prehensive than  this.  It  embraces  alike  legal  and  equitable  assignments. 
It  includes  powers  of  attorney,  orders,  or  other  authorities  for  receiving 
payment  of  any  such  claim,  or  any  part  or  share  thereof.  It  strikes  at  every 
derivative  interest,  in  whatever  form  acquired,  and  incapacitates  every  claimant 
updh  the  government  from  creating  an  interest  in  the  claim  in  any  other  than 
himself. 

§  649. scope  of  the  statute. 

In  United  States  v.  Gillis,  95  U.  S.,  407,  we  had  occasion  to  examine  this  act. 
We  then  concluded  that  it  embraced  every  claim  against  the  United  States, 
however  arising,  ^f  whatever  nature,  and  wherever  and  whenever  presented. 
We  had  not,  however,  before  us  the  precise  question  which  is  here  presented. 
That  was  the  case  of  a  suit  by  the  assignee  of  a  claim  in  the  court  of  claims. 
We  held  he  could  have  no  standing  there.  We  held  also  that  such  an  assignee 
could  not  prosecute  the  claim  in  any  court,  or  before  the  treasury  department, 
against  the  government.  We  were  not  called  upon  to  decide  whether  such 
assignments  were  invalid  as  between  the  assignor  and  the  assignee.  Bat  if 
after  the  claim  in  this  case  was  allowed,  and  a  warrant  for  its  payment  was 
issued  in  the  claimant's  name,  as  it  must  have  been,  he  had  gone  to  the  treas- 
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ury  for  his  money,  it  is  clear  that  no  assignment  he  might  have  made,  or 
order  he  might  have  given,  before  the  allowance,  would  have  stood  in  the 
way  of  his  receiving  the  whole  sum  allowed.  The  United  States  must  have 
treated  as  a  nullity  any  rights  to  the  claim  asserted  by  others.  It  is  hard  to 
see  how  a  transfer  of  a  debt  can  be  of  no  force  as  between  the  transferee  a<nd 
the  debtor,  and  yet  effective  as  between  the  creditor  and  his  assignee  to  trans- 
mit an  ownership  of  the  debt,  or  create  a  lien  upon  it.  Yet  if  that  might  be, — 
and  we  do  not  propose  now  to  affirm  or  deny  it, — the  question  remains, 
whether  the  act  of  congress  was  not  intended  to  render  all  claims  against  the 
government  inalienable  alike  in  law  and  in  equity,  for  every  purpose,  and  be- 
tween all  parties.  The  intention  of  congress  must  be  discovered  in  the  act 
itself.  It  was  entitled  "An  act  to  prevent  frauds  upon  the  treasury  of  the 
United  States."  It  may  be  assumed,  therefore,  that  such  was  its  purpose. 
What  the  frauds  were  against  which  it  was  intended  to  set  up  a  guard,  and 
how  they  might  be  perpetrated,  nothing  in  the  statute  informs  us.  Wq  can 
only  infer  from  its  provisions  what  the  frauds  and  mischiefs  had  been,  or  were 
apprehended,  which  led  to  its  enactment.  One,  probably,  was  the  possible 
presentation  of  a  single  claim  by  more  than  a  single  claimant,  the  original 
and  his  assignee,  thus  raising  the  danger  of  paying  the  claim  twice,  or  render- 
ing necessary  the  investigation  of  the  validity  of  an  alleged  assignment. 
Another  and  greater  danger  was  the  possible  combination  of  interests  and  in- 
fluences in  the  prosecution  of  claims  which  might  have  no  real  foundation,  of 
which  the  facts  of  the  present  case  afford  an  illustration.  Within  our  knowl- 
edge there  have  been  claims  against  the  government,  interests  in  which  have 
been  assigned  to  numerous  persons,  and  thus  an  influence  in  support  of  the 
claims  has  been  brought  into  being  which  would  not  have  existed  had  assign- 
ments been  impossible.  We  do  not  say  that  the  passage  of  the  act  was  in- 
duced by  these  considerations.  It  is  enough  that  frauds  or  wrongs  upon  the 
treasury  were  possible  in  either  of  these  ways,  and  it  may  be  that  congress  in- 
tended to  close  the  door  against  both.  However  that  may  be,  the  language 
of  the  act  is  too  sweeping  and  positive  to  justify  us  in  giving  it  a  limited  con- 
struction. We  cannot  say,  when  the  statute  declares  all  transfers  and  assign- 
ments of  the  whole  of  a  claim,  or  any  part  or  interest  therein,  and  all  oiders, 
powers  of  attorney,  or  other  authority  for  receiving  payment  of  the  claim,  or 
any  part  thereof,  shall  be  absolutely  null  and  void,  that  they  are  only  par- 
tially null  and  void,  that  they  are  valid  and  effective  as  between  the  parties 
thereto,  and  only  invalid  when  set  up  against  the  government. 

It  follows  that,  in  our  opinion,  the  accepted  orders  under  which  the  appel- 
lant claims  gave  him  no  interest  in  the  claim  of  the  drawer  against  the  United 
States,  and  no  lien  upon  the  fund  arising  out  of  the  claim.  His  bill  was,  there- 
fore, rightly  dismissed. 

Decree  affirmed. 

Mb.  Justice  Field  did  not  sit  in  this  case:  • 

§  650.  Interest.—  Where  congress  referred  a  claim  against  the  United  States  to  the  court  of 
claims  with  instructions  to  ascertain,  determine  and  adjudge  the  amount  equitably  due,  if 
any,  it  was  held  that  the  investigation  was  to  be  made  according  to  the  rules  governing  that 
court  in  the  exercise  of  its  ordinary  jurisdiction,  and  that  the  prohibition  upon  the  allowance 
of  interest  by  it  was  not  removed  by  the  act  committing  the  investigation  of  the  claim  to  it. 
Tillson  v.  United  States  •  10  Otto,  43. 

§  6ol.  The  defendant,  a  public  contractor,  upon  settlement  by  the  treasury  department  of 
his  account  with  the  government  in  1808,  was  found  to  be  indebted  in  the  sum  of  $2,200. 
Afterwards,  in  1812,  he  claimed  other  credits  which  were  not  allowed  in  1808,  bat  were 
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allowed  then.  These  reduced  the  balance  against  him  of  $1,616.  Held,  that  the  government 
was  entitled  to  interest  from  the  date  of  the  settlement  in  1808  on  the  real  balance  of  $1,616. 
United  States  v.  Ormsby,  3  Wash.,  195. 

§  652.  About  1812  the  United  States  became  indebted  to  Maryland  in  a  large  sum  of  money, 
the  principal  of  which  was  liquidated  prior  to  1823,  no  interest  being  allowed.  In  1852  an  act 
was  passed  allowing  interest,  and  providing  that  in  the  computation  of  it  all  payments  were 
to  be  applied  first  to  the  interest,  the  surplus,  if  any,  going  in  diminution  of  the  principal, 
but  no  interest  was  to  be  allowed  on  interest.  By  this  method  a  portion  of  the  principal  re- 
mained due,  and  the  question  arose  as  to  the  length  of  time  interest  should  be  allowed  on  it. 
The  object  of  the  act  of  1852  was  to  allow  interest  and  prescribe  a  rule  for  counting  it.  There- 
fore whatever  portion  of  the  principal  was  found  to  be  due  was  entitled  to  draw  interest  as 
long  as  it  remained  unpaid.  Claim  of  the  State  of  Maryland,*  9  Op.  Att'y  Gen'l,  57. 
'  §  653.  The  claimant  sold  to  the  provisional  government  established  in  West  Florida,  arms, 
ammunition,  etc.,  for  which  it  was  agreed  to  pay  the  sum  of  $11,850.  They  were  delivered  at 
the  garrison  of  Baton  Rouge,  used  by  the  military  of  the  government,  and  a  portion  afterward 
used  by  the  United  States  forces  at  New  Orleans  in  1815.  An  act  was  passed  in  1814,  for  the 
liquidation  of  all  claims  for  advances  made  by  the  inhabitants  of  the  province  for  the  use  and 
benefit  of  the  United  States.  The  claim  in  question  was  presented  under  that  act  to  the  ac- 
counting officers  and  disallowed.  Subsequent  appeals  were  made  to  congress  and  in  1848  a  bill 
was  passed  for  his  relief.  Under  that  act  he  was  entitled  to  the  full  price  as  agreed  by  the  con- 
tract of  purchase ;  under  the  special  circumstance  he  was  also  entitled  to  interest  from  the  date 
of  the  sale  in  1810,  to  the  passage  of  the  act  of  relief  in  1848,  at  the  rate  of  six  per  cent.  Claim 
of  Henry  de  la  Francia,*  5  Op.  Att'y  Gen'l,  105. 

§  654.  The  established  rule  of  the  government  of  the  United  States  is  not  to  pay  interest  on 
claims,  but  congress  may  dispense  with  this  rule  by  a  general  or  special  law.  Payment  of  In- 
terest by  the  United  States,*  7  Op.  Att'y  Gen'l,  528. 

§  655.  Prior  to  1831,  there  was  no  law  prohibiting  the  allowance  of  interest  to  claimants 
against  the  government,  where  it  appears  that  interest  is  justly  due.  Accounts  and  Account- 
ing Ofticers,*  fe  Op.  Att'y  Gen'l,  463. 

§  656.  Limitations. — The  act  of  congress  of  June  8,  1872,  referred  the  claim  of  the  heirs  of 
Francis  Vigo  which  accrued  in  1778,  to  the  court  of  claims  with  directions  that  in  passing  upon 
it  the  court  should  "  be  governed  by  the  rules  and  regulations  heretofore  adopted  by  the  United 
States  in  like  cases  .  .  .  and  without  regard  to  the  statute  of  limitations."  Held,  that  the 
bar  of  the  lapse  of  time  was  removed,  and  that  as  the  claim  was  found  to  be  a  just  one,  and  a* 
by  the  act  of  August  5,  1790,  which  would  have  embraced  the  claim  if  it  had  not  been  barred, 
interest  was  allowed  on  similar  claims,  interest  was  properly  allowed.  United  States  v.  McKee,* 
1  Otto,  442. 

§  657.  The  limitation  of  six  years  prescribed  by  the  act  of  March  3,  1863,  to  claims  against 
the  government  in  the  court  of  claims  does  not  apply  to  a  case  where  the  claim  was  presented 
to  the  proper  department  within  the  six  years  and  after  a  delay  for  more  than  the  six  years, 
not  caused  by  the  laches  of  the  claimant,  the  matter  is  sent  to  the  court  of  claims  for  adjudi- 
cation by  the  head  of  the  department.     United  States  v.  Iippitt,  10  Otto,  668. 

§  658.  A  claim  was  presented  against  the  government  for  services,  in  taking  charge  of  and 
disbursing  a  certain  ship's  cargo,  some  years  after  the  rendition  of  the  services  (the  evidence 
does  not  show  how  many)  which  was  rejected  by  the  secretary  of  the  navy  as  being  a  stale 
claim ;  the  court,  however,  held  that  as  claimant  had  resided  abroad  and  the  department  had  on 
file  all  the  data  for  the  adjustment  of  the  account,  the  claimant  could  not  be  charged  with 
being  remiss.    Smith  v.  United  States,*  1  Ct.  CI.,  111. 

§  619.  Re-opening  accounts.— It  is  the  settled  rule  in  regard  to  the  re-opening  of  adjusted 
accounts  that,  where  an  account  has  been  once  duly  adjusted,  settled  and  closed,  by  the  proper 
officers  upon  a  full  knowledge  of  all  the  facts,  and  where  no  errors  in  calculation  have  been 
made,  it  cannot  be  re-opened  without  express  authority  of  law,  but  must  be  regarded  as  final 
and  conclusive.     Claim  of  Ezra  Carter,*  12  Op.  Att'y  Gen'l,  886. 

§  660.  The  actof  March  3, 1845,  declares  that  adjusted  accounts  shall  not  be  re-opened  with- 
out authority  of  law,  providing,  however,  that  it  should  apply  to  special  acts,  passed  or  to 
be  passed.  The  act  of  March,  1841,  directing  the  adjustment  of  the  accounts  of  a  certain  firm 
with  the  United  States  was  such  a  special  act.  Hence,  it  rested  entirely  in  the  discretion, of 
the  executive  as  to  whether  or  not  the  matter  should  be  re-opened.  Accounts  and  Account- 
ing Ofticers,*  4  Op.  Att'y  Gen'l,  878. 

§  661.  Where  a  claim  upon  the  whole  evidence  has  been  rejected  by  a  departmental  head, 
it  is  an  irregular  proceeding  for  his  successor  to  review  that  decision.  The  proper  remedy  in 
such  a  case  is  by  appeal  to  the  president.  Accounts  and  Accounting  Officers,*  2  Op.  Att'y 
Gen'l,  463. 
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g  662.  Attorneys.—  The  claimant  of  money  from  tbe  treasury  of  the  United  States  has 
power  to  change  his  attorneys  for  its  collection,  at  any  time,  in  the  absence  of  a  special  agree- 
ment, and  an  attorney  who  has  been  superseded  has,  in  such  case,  no  lien  on  the  fund  claimed. 
Bristol's  Case,*  11  Op.  Att'y  Gen'l,  8. 

§  663.  In  general,  the  secretary  of  war  has  no  legal  authority  "to*exclude  authorized  attorney* 
and  agents  from  collecting  bounties,  and  that  in  the  presentation  and  payment  of  claims  the 
claimant  may  act  by  attorney."  But  he  may  in  his  discretion  decline  to  recognize  an  agent  or 
suspend  the  transaction  of  business  with  him  for  "  frauds  and  fraudulent  practices  "  by  such 
agent  in  the  prosecution  of  claims  before  the  department.  Suspension  of  Claim  Agents,*  13 
Op.  Att'y  Gen'1,  150. 

g  664.  A  steamboat  having  been  impressed  into  the  military  service  of  the  government  was 
destroyed  by  the  explosion  of  one  of  her  boilers.  In  a  claim  for  indemnity  under  section  2,  act  of 
March,  1849  (9  U.  S.  Stats,  at  Large,  415),  the  burden  of  proof  rests  on  the  owner,  and  before 
he  can  receive  compensation  he  must  prove  the  ownership,  the  destruction,  the  military  serv- 
ice, the  unavoidable  character  of  the  accident,  and  the  entire  absence  of  neligence  on  his  part. 
Case  of  the  "  Joseph  Pierce,"*  13  Op.  Att'y  Gen'l,  881. 

§  665.  Claimants'  boat  was  taken  out  of  their  possession  and  impressed  into  the  service  of 
the  United  States.  While  in  that  service  she  was  injured.  The  boat  being  fully  insured,  the 
owners  resorted  to  the  insurers  for  compensation  and  obtained  it.  Held,  they  are  not  entitled 
to  recover  further  damages  for  such  injury  from  the  government.  Dozier  v.  United  States,* 
9  a.  CI.,  342. 

§  666.  Claimants'  vessel,  being  impressed  into  the  service  of  the  United  States,  is  injured 
while  in  that  service.  The  government  pays  the  per  diem  compensation,  certified  to  by  the 
impressing  officer,  up  to  the  time  she  goes  on  the  docks  for  repairs.  Held,  that  claimants  are 
entitled  to  such  per  diem  up  to  the  time  she  is  returned  to  them  in  a  condition  for  use.    Ibid. 

§  667.  Charter  of  vessel.—  The  owners  of  a  vessel  chartered  her  to  the  United  States  for  a 
per  diem  compensation  of  $150,  with  the  provision  that  when  the  amount  paid  under  the 
charter-party  should  equal  the  estimated  value  of  $40,000,  the  title  of  the  vessel  should  vest  in,  the 
government,  and  that  at  any  time  during  the  continuance  of  the  arrangement  the  government 
should  be  eutitled  to  acquire  the  entire  property  in  the  vessel,  by  paying  the  difference  between 
the  amount  already  paid  on  account  of  the  charter-party  and  the  estimated  value  of  $40,000. 
The  owners  were  to  bear  the  marine  risk  and  the  government  the  war  risk.  The  vessel  was 
lost  by  a  war  risk.  Held,  that  the  measure  of  the  recovery,  that  the  claimants  were  entitled 
to,  was  the  difference  between  the  amount  already  paid  on  account  of  the  charter-party  and 
the  sum  of  $40,000.    Propeller  Co.  v.  United  States,  14  Wall..  670. 

§  668.  Claimant  chartered  his  vessel  to  the  quartermaster  department  of  the  army,  the 
marine  risk  to  be  borne  by  the  owner,  he  undertaking  that  she  was  and  should  be  kept  during 
the  whole  voyage,  tight,  staunch,  strong,  well  and  sufficiently  manned,  victualled,  tackled,  ap- 
pareled, and  ballasted  at  his  cost  and  charge.  She  put  to  sea  with  a  government  cargo,  and 
during  a  stress  of  weather  she  sprung  a  leak  and  was  driven  into  the  port  of  St.  Thomas. 
Here  the  master,  without  making  any  effort  to  communicate  with  the  quartermaster  depart- 
ment, hypothecated  the  vessel,  cargo  and  freight,  to  raise  funds  to  make  the  necessary  repairs. 
Upon  her  arrival  in  New  York  the  bond  was  not  paid  and  she  was  libeled  with  her  cargo  and 
freight.  The  cargo  was  discharged  on  the  ground  that  the  court  had  no  jurisdiction  to  enter- 
tain a  libel  against  a  cargo  of  the  United  States.  Claimant  brings  suit  in  the  court  of  claims  to 
recover  the  per  diem  for  the  period  until  she  was  discharged  from  the  custody  of  the  marshal 
under  the  libel.  Held,  he  is  not  entitled  to  recover.  Her  detention  under  the  libel  comes 
within  his  obligation  that  she  shall  be  kept  in  every  respect  fit  for  service.  Goodwin  v.  United 
States,*  6  Ct.  CI.,  146. 

§  669.  The  owner  of  a  vessel  in  the  service  of  the  government  claims  under  a  charter  spec- 
ifying her  per  diem  compensation  at  $200.  After  some  months  the  steamer  passes  to  another 
department,  where  she  is  allowed  and  paid  only  $140  per  diem,  no  reference  being  made  to 
the  former  charter.  The  owner  remonstrates,  and  after  the  vessel  has  left  the  service  the 
quartermaster  allows  and  pays  him  the  additional  sum  of  $5  per  diem  for  the  period  the  vessel 
was  compensated  at  $140.  No  appeal  was  ever  made  to  the  quartermaster-general.  Held,  that 
this  transaction  was  in  the  nature  of  a  compromise,  and  no  action  would  lie  in  the  court  of 
claims  for  the  difference  between  the  amount  paid  and  the  charter  price.  Sweeney  v.  United 
States,*  5  Ct.  CI.,  285. 

§  670.  A  claimant  whose  vessel  is  in  the  service  of  the  United  States  under  an  agreement 
for  a  per  diem  compensation,  and  who,  after  being  informed  of  a  reduction  in  the  compensation 
by  order  of  the  quartermaster-general,  allows  her  to  remain  in  the  service  of  the  government, 
will  be  deemed  to  have  assented  to  the  reduction,  and  cannot  recover  the  per  diem  contracted 
for.    But  a  subsequent  order  for  a  further  reduction  of  the  compensation,  of  which  no  notice 
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is  given  to  claimant,  will  not  be  deemed  to  be  acquiesced  in.  Crary  r.  United  States,*  5  Ct. 
CI.,  231;  Thome  v.  United  States,*  5  Ct.  CI.,  242. 

§  671.  Claimants'  steamboat  was  chartered  at  St.  Louis,  with  the  alternative  of  impress- 
ment, to  take  a  cargo  of  military  stores  to  Fort  Berthold  at  a  certain  per  diem  compensation, 
the  possession  and  control  of  the  boat  remaining  in  the  officers  and  crew  of  the  owners.  After 
discharging  her  cargo  she  started  on  her  return  trip,  and  during  a  gale  of  wind  was  blown 
aground,  and  all  efforts  to  release  her  were  unavailing.  During  the  following  spring  an 
expedition  was  sent  out  by  the  owners  with  the  concurrence  of  the  government  to  bring  her 
into  port.  Just  before  it  reached  her  she  was  carried  off  by  an  ice-freshet  and  totally  de- 
stroyed. Held,  1.  That  the  vessel  was  not "  in  the  service  "  of  the  United  States  in  such  a  sense 

as  to  make  the  government  liable  as  insurers  under  the  act  of  March  3,  1849.  2.  That  the 
government  was  not  the  owner  for  the  voyage,  and  that  the  expense  of  the  expedition  for 
her  relief  could  not  be  charged  against  the  government.  Reed  v.  United  States,  11  Wall.,  591, 
reversing,  4  Ct.  CI.,  132. 

§  672.  For  money  expended.— An  Indian  agent  expended  a  sum  of  money  on  the  Cherokee 
reservation,  and  charged  the  same  to  the  "  Cherokee  reservation,"  and  never  presented  the 
charge  to  the  government.  After  his  death  his  representatives  seek  to  charge  the  govern- 
ment with  the  amount  so  expended.  Held,  that  the  charge  could  not  be  allowed.  United 
States  v.  Duval,  Gilp.,  356. 

§  6  73.  In  an  act  passed  by  congress  for  the  relief  of  an  officer  in  the  army,  it  was  enacted 
that  in  settling  the  accounts  of  said  officer,  "the  accounting  officers  of  the  treasury  are  au- 
thorized and  required  to  credit  him  with  any  sum  or  sums  of  money  paid  or  advanced  by 
him  "  for  certain  designated  purposes,  on  the  production  of  proper  vouchers  by  the  secretary 
of  the  treasury.  Held,  that,  under  the  act,  the  accounting  officers  were  not  the  proper  judges 
of  the  expediency  or  necessity  of  the  advances  covered  by  the  vouchers ;  congress  had  pre- 
judged that,  and  the  judgment  of  the  officers  was  limited  only  to  the  evidence  of  the  expend- 
iture.    Riley  v.  United  States,*  1  Ct.  CI.,  299. 

§  674.  A  marshal  who  has  paid  deputies  for  taking  a  census,  and  has  made  repeated,  though 
ineffectual,  efforts  to  obtain  reimbursement  from  the  proper  department,  may  retain  the 
amount  out  of  public  moneys  in  his  hands,  notwithstanding  the  deputies  were  paid  the  sec- 
ond time  by  his  successor,  though  notice  of  the  previous  payment  had  been  given  to  the 
government  by  the  marshal.    United  States  v.  Ten  Eyck,  4  McL.,  119. 

§  675.  An  Indian  agent  was  authorized  to  purchase  an  agency  house,  and  had  distinct  orders 
not  to  exceed  the  sum  of  $3,000  for  this  object.  Held,  that  he  could  not  charge  the  govern- 
ment with  the  excess  of  his  expenditure  beyond  his  orders.  United  States  v.  Duval,  Gilp., 
856. 

§  676.  The  government  allowed  an  Indian  agent  to  expend  a  certain  sum  in  erecting  a  cot- 
ton-gin and  gin-house  for  use  of  the  Indians.  The  agent  expended  beyond  that  amount  large 
sums  of  money,  which  he  seeks  to  charge  to  the  government.  By  treaty  with  the  Indians,  May 
6,  1828,  they  made  a  cession  of  certain  territory  to  the  United  States  upon  the  agreement  that 
a  certain  part,  on  which  were  erected  the  cotton-gin  and  gin-house,  was  to  be  sold  and  the  pro- 
ceeds applied  to  the  use  of  the  Indians.  The  sale  was  made  and  the  proceeds  applied  in  accord- 
ance with  the  provisions  of  the  treaty.  Held,  that  the  agent  was  not  entitled  to  charge  any 
more  than  he  was  authorized  to  expend ;  besides  that,  the  government  had  paid  for  the  cotton- 
gin  and  gin-house  once,  when  the  proceeds  of  the  sale  were  paid  to  the  Indians,  and  could  not 
be  compelled  to  pay  for  them  again  to  the  agent,  who  had  erected  them  at  his  own  hazard,  so 
far  as  he  had  exceeded  his  authority  in  their  cost.     Ibid. 

§677.  Jurisdiction. —  Under  the  resolution  of  December  23,  1869,  the  jurisdiction  of  the 
court  of  claims  over  claims  against  the  United  States  by  the  owners  of  steamboats  impressed 
into  the  service  of  the  United  States,  was  not  restored,  but  such  owners  were  thereby  allowed 
to  present  such  claims  to  the  executive  and  legislative  departments  of  the  government.  United 
States  v.  Kinibal,*  13  Wall.,  686. 

g  678.  The  jurisdiction  of  the  court  of  claims  does  not  extend  to  cases  arising  ex  delicto. 
Langford  v.  United  States,  11  Otto,  341. 

£  679.  Immunity  from  suit  is  an  incident  of  sovereignty,  but  the  government  of  the  United 
States,  in  a  spirit  of  great  liberality,  waived  this  immunity  in  favor  of  those  persons  who  had 
claims  against  it  which  were  founded  on  any  law  of  congress  or  upon  any  contract  with  it, 
express  or  implied,  and  gave  the  court  of  claims  power  to  hear  and  determine  cases  of  this 
nature.  But  the  court  of  claims  has  no  equitable  jurisdiction,  and  was  not  created  to  inquire 
into  rights  of  equity  set  up  by  claimants  against  the  United  States.  Consequently  it  will  not 
take  jurisdiction  of  the  claim  of  the  holder  of  a  military  bounty  land  warrant  for  compensa- 
tion, on  the  ground  that  the  government  has  wrongfully  appropriated  to  other  uses  the  lands 
ceded  for  his  benefit.    Bonner  v.  United  States,  9  Wall.,  156. 
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§  680.  Claimants  bring  their  action  at  law  against  the  government  in  the  court  of  claims 
and  recover  damages,  but  are  unable  to  obtain  the  equitable  relief  which  they  ask  because  the 
court  has  no  equitable  powers  to  reform  a  contract.  They  appeal  to  congress  and  a  private 
act  is  passed  referring  their  case  to  the  court  of  claims,  conferring  equity  jurisdiction  to  pro- 
ceed according  to  the  "rules  and  principles  of  equity  jurisprudence "  and  to  "reform  said 
contract."  They  bring  their  second  action  accordingly,  but  set  up,  in  addition,  demands  at 
law  which  might  have  been  and  were  passed  upon  in  the  former  action.  Held,  that  a  de- 
murrer must  be  sustained ;  that  the  court  can  proceed  only  as  a  court  of  equity  jurisdiction  to 
give  relief  which  it  could  not  have  given  before,  ds  a  court  of  law.  Harvey  v.  United  States,* 
12  a.  CI.,  141. 

§681.  Arbitration. —  By  joint  resolution,  congress  in  1860,  authorized  and  directed  the 
secretary  of  war  to  investigate  and  re-settle  a  claim  for  damages  for  property  destroyed  by  sol- 
diers, and  make  such  allowances  to  the  claimant  as  justice  should  require.  Held,  that  the  res- 
olution did  not  constitute  a  submission  to  arbitration,  and  that  the  United  States  was  not 
bound  by  the  amount  awarded,  and  could  repeal  the  resolution  without  notice  to  him.  Gor- 
don v.  United  States.*  7  Wall.,  188. 

§  682.  Where  a  claim  against  the  government  before  congress  is  referred  by  it  to  an  account- 
ing officer  of  the  treasury  with  instructions  to  "  adjust  the  damages,"  and  "  adjudge  and 
award  on  principles  of  law,  equity  and  justice  the  amount  found  due,"  such  an  award  is  an 
arbitration  of  the  claim,  and  an  acceptance  of  it  is  conclusive  upon  the  claimant.  Carmick  v. 
United  States,*  2  Ct.  CI.,  126. 

$  683.  Congress  passed  a  joint  resolution  authorizing  and  requiring  the  secretary  of  war  to 
re-state  and  re-settle  his  account  of  a  former  award  to  certain  claimants ;  and  the  same  having 
been  done  and  while  the  award  was  yet  unpaid,  the  resolution  was  rescinded,  and  all  acts  done 
under  it  invalidated.  Held,  that  the  passage  of  such  resolution  was  not,  in  effect,  a  submis- 
sion to  the  arbitrament  of  the  secretary.    Gordon  v.  United  States,*  1  Ct.  CI.,  1. 

§  684.  Held,  that  where  a  departmental  head  is  directed  by  congress  to  re-state  and  re-settle 
an  account,  such  official  acts  not  in  a  judicial  capacity,  but  ministerially  only.    Ibid. 

§  685.  Wrongful  acts  of  government  agents. —  A  purser  in  the  navy  issued,  to  the  crew  of  a 
vessel,  a  quantity  of  a  certain  kind  of  clothing  from  his  private  stores,  on  which  an  advance 
of  twenty-five  per  cent,  was  charged,  and  a  small  quantity  from  the  public  stores  on  which  an 
advance  of  ten  per  cent,  was  charged.  The  commodore  issued  an  order  against  taxing  the  crew 
over  ten  per  cent,  advance  and  was  sustained  by  the  secretary  of  the  navy.  The  purser  claims 
from  the  United  States  the  difference  between  twenty-five  and  ten  per  cent,  on  what  vas 
and  might  have  been  sold,  and  loss  by  depreciation  on  articles  not  sold.  Held,  that,  with- 
out considering  whether  the  commodore  and  secretary  had  the  right  to  issue  the  order,  the 
purser  could  not  hold  the  United  States  responsible  for  a  wrong  done  by  their  agents.  United 
States  v.  Buchanan,  8  How.,  83. 

§  686.  Where  a  consul  exceeded  his  official  powers  in  authorizing  the  sale  of  a  vessel,  pro- 
nounced unsea worthy,  and  in  making  a  distribution  of  the  proceeds,  under  the  acts  of  1803  and 
1840,  the  United  States  were  not  responsible  for  the  same  to  the  master  of  the  vessel,  except  as 
to  such  amounts  as  the  consul  may  have  retained  under  the  act  of  1803  as  a  part  of  the  fund 
for  maintaining  destitute  American  seamen,  or  for  the  payment  of  the  passages  of  seamen 
citizens  of  the  United  States  desirous  of  returning  here ;  or  may  have  paid  into  the  treasury  or 
legally  expended  to  the  use  of  the  United  States.  Liabilities  of  the  United  States,*  6  Op.  Att'y 
Gen'l,  617. 

§  687.  The  claimant  contracted  to  buy  a  number  of  condemned  muskets  from  the  chief  of 
ordnance  at  private  sale ;  subsequently,  and  acting  upon  the  opinion  of  the  attorney-general, 
the  chief  of  ordnance  revoked  the  contract.  Held,  that  the  contract  was  void  and  of  no  ef- 
fect as  against  the  government,  being  in  contravention  both  of  a  statute,  requiring  a  sale  at 
auction,  and  of  the  settled  principles  of  the  law  whereby  the  acts  of  a  public  agent,  in  excess 
of  his  authority,  do  not  bind  the  government.    Cooper  r.  United  States,*  1  Ct.  CI.,  85. 

§  688.  The  government  is  not  responsible  for  any  damage  occasioned  by  the  unauthorized 
acts  of  a  commissary-general ;  and  his  discharge  of  a  vessel,  without  any  authority  to  do  so, 
and  without  the  master's  consent,  entitles  the  latter  to  claim  only  freight  pro  rata.  The 
Claim  of  John  Martin  for  Freight.*    4  Op.  Att'y  Gen'l,  142. 

§  680.  Loan -office  certificates. —  The  United  States  is  not  bound  to  pay  "  loan-office  certifi- 
cates "  authorized  by  the  continental  congress  where  they  were  irregularly  issued ;  and  the  fact 
that  the  United  States  paid  interest  for  several  years  on  such  certificates,  but  disclaimed  liabil- 
ity and  held  the  certificates  invalid  as  soon  as  the  facts  became  known,  creates  no  estoppel 
against  denying  their  validity.    Ward  v.  United  States,*  10  Wall.,  593;  1  Ct.  CL,  360. 

§  600.  Property  destroyed  by  tjoop*.— A  claim  for  compensation  for  property  destroyed 
by  the  troops  of  the  United  States  during  the  war  of  the  rebellion  cannot  be  enforced  against 
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the  United  States  in  the  court  of  claims  since  theNact  of  July  4,  1864,  denying  jurisdiction  to 
that  court  in  such  cases.    Pugh  v.  United  States,*  13  Wall.,  683. 

§  691.  Property  of  the  claimant  was  destroyed  at  the  outbreak  of  the  war,  by  a  subordinate 
officer  acting  under  the  command  of  his  superior,  in  order  to  prevent  its  falling  into  the  hands  of 
and  benefiting  the  enemy ;  held,  that  sucty  act  was  an  exercise  of  the  right  of  eminent  domain, 
the  necessity  of  winch  justified  the  officer  and  establishes  the  liability  of  the  government  to 
make  just  compensation  to  the  claimant.    Grant  v.  United  States,*  1  Ct.  CI.,  41. 

g  692.  Property  destroyed  by  public  enemy. — The  government  is  not  liable  for  private 
property  destroyed  by  the  public  enemy  without  the  negligence  of  the  owner.  Grant  v.  United 
States.*  7  Wall.,  331. 

§  693.  The  government  is  liable  for  the  destruction  by  the  enemy  of  a  building  in  conse- 
quence of  its  authorized  occupation  for  military  purposes.  Loranger  v.  United  States,*  20 
Law  Rep.,  630. 

§  694.  Compromise.— Claims  against  the  United  States  which  are  disputed  by  the  officers 
authorized  to  adjust  such  accounts  maybe  compromised,  and  if  the  claimant  voluntarily  enters 
into  such  a  compromise  and  accepts  a  smaller  sum  than  the  claim,  and  executes  a  discharge  in 
full  for  the  whole  claim,  he  is  bound  by  the  adjustment  and  cannot  sue  for  what  he  has  volun- 
tarily relinquished.     Sweeny  v.  United  States,*  17  Wall.,  75. 

§  695.  Where  the  quartermaster-general  has  ordered  a  reduction  to  be  made  from  one  of  two 
vouchers  held  by  the  claimant  as  the  proceeds  of  the  same  transaction,  acceptance  of  pay- 
ment of  the  unreduced  voucher  by  the  claimant,  accompanied  by  a  refusal  to  receive  anything 
on  that  from  which  the  reduction  has  been  ordered  Abort  of  the  full  amount,  cannot  in  any 
sense  be  regarded  as  a  waiver  or  submission  to  a  compromise.  Heathfield  v.  United  States,*  8 
Ct.  CI.,  218. 

§  696.  Congress  has  power  to  revoke  the  authority  conferred  on  a  head  of  a  department  to 
adjust  a  certain  claim  against  the  government,  by  repealing  the  resolution  conferring  author- 
ity upon  him,  and  may  refer  the  case  to  the  court  of  claims.  De  Groot  v.  United  States,  5 
Wall.,  419. 

§697.  Where  a  contractor  accepts  without  objection  the  sum  awarded  to  hiin  on  an  ad- 
justment of  his  accounts  by  the  head  of  the  department  with^  whom  he  has  contracted,  he 
cannot  maintain  an  action  against  the  United  States  on  any  of  the  items  embraced  in  the 
claim  adjusted.    Murphy  v.  United  States,*  14  Otto,  464. 

8  698.  Set-off. —  An  unliquidated  demand  again&t  the  government  cannot  be  used  as  an  off- 
set against  a  demand  by  it.    United  States  v.  Williams,*  5  McL.,  133.    See  Set-off. 

§  699.  A  marshal  to  whom  the  United  States  is  indebted  for  fees  earned  by  him  may,  when 
attached  for  neglecting  to  pay  over  moneys  due  the  United  States  on  executions,  set  up  such 
indebtedness  of  the  United  States  to  him  as  an  offset.     United  States  v.  Mann,*  2  Marsh.,  9. 

§  700.  The  A.  railway  company  being  indebted  to  the  United  States  upon  a  judgment,  the 
United  States  applied  for  an  execution.  The  B.  company,  which  succeeded  to  the  assets  and 
liabilities  of  the  A.  company,  applied  to  have  a  claim  against  the  United  States  accruing  sub- 
sequent to  the  judgment,  and  tke  validity  of  which  was  in  controversy,  offset  against  the 
amounts  due  under  the  judgment.  Held,  that  the  offset  could  not  be  allowed.  Railway  Co. 
v.  United  States,*  11  Otto,  039. 

§  701.  The  United  States  have  the  right  to  retain  a  sum  out  of  a  claim  against  it  and  set 
the  same  up  as  an  offset  against  a  contingent  liability  of  the  claimant  as  surety  on  an  official 
bond.     McKnight  v.  United  States,*  8  Otto,  179. 

§  702.  A  suitor  against  the  government  in  the  court  of  claims  submits  to  the  provision  in 
the  law  constituting  that  court  that  he  is  liable  to  have  judgment  rendered  against  him  on  an 
offset  existing  against  him  in  behalf  of  the  United  States.  The  government,  in  permitting 
itself  to  be  sued,  has  the  right  to  annex  such  conditions  as  may  seem  fit.  McElrath  v.  United 
States,*  12  Otto,  426. 

§  703.  Where  money  is  paid  to  a  claimant  who,  at  the  time,  protests  against  the  amount  al- 
lowed, and  announces  his  intention  not  to  abide  by  the  settlement,  the  action  of  government 
officials,  in  making  such  payment,  is  not  conclusive  on  the  government,  and  in  a  suit  by  the 
claimant  for  the  balance  claimed  by  him,  the  United  States  may  set  up  the  amount  as  an  off- 
set if  it  was  paid  improperly.     Ibid. 

§  704.  A  delinquent  public  officer  sued  by  the  United  States  cannot  plead  as  a  set-off  a  claim 
which,  in  its  nature,  is  addressed  to  the  generosity  of  the  government  to  compensate  for  losses 
growing  out  of  a  faithful  performance  of  his  official  duty  and  as  to  which  the  government 
is  under  no  contract  obligation.     United  States  v.  Wells,  2  Wash.,  161. 

§  705.  Nor  can  a  marshal,  having  informed  against  delinquents  under  the  excise  law,  who 
were  afterwards  pardoned,  set  up,  as  a  counterclaim  to  a  Remand  by  the  government,  a  claim 
for  one-half  of  the  penalties  which  might  have  been  collected,  on  the  ground  that  the  govern- 
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ment  could  not  deprive  him  of  his  share  of  the  penalties  by  pardoning  the  offenders.    Such 
a  claim  at  best  is  unliquidated.    Ibid. 

§  706.  A  party  against  whom  the  United  States  have  recovered  judgment,  and  who  has  not 
pleaded  as  a  set-off  a  claim  against  the  government  for  the  rents  collected  from  his  real  estate, 
■which  he  abandoned  during  the  war  and  which  the  government  took  possession  of  and  leased 
as  abandoned  property,  cannot  set  up  such  a  claim  two  years  after  the  judgment  against  him, 
in  a  petition  for  a  writ  of  auditd  quereld,  and  excuse  his  failure  to  plead  it  as  a  set-off  by  say- 
ing that  he  did  not  know  that  the  proceeds  of  the  lease  of  his  property  had  gone  into  the  treas- 
ury. Besides,  the  writ  of  auditd  querdd  does  not  run  against  the  sovereign.  Avery  v.  United 
States,  12  Wall.,  304. 

§  707.  Under  the  act  of  March  3, 1707,  a  defendant  in  an  action  by  the  United  States  cannot 
plead  as  set-off  a  claim  against  the  government  which  has  not  been  previously  presented  to 
and  disallowed  by  the  proper  accounting  officer  of  the  treasury  department,  unless  he  was  not 
able  to  produce  voucher  for  such  claim,  or  was  prevented  from  presenting  it  by  absence  from 
the  United  States  or  unavoidable  accident.  United  States  v.  Smith,  5  Am.  L.  Reg. ,  268;.  1 
Bond,  68. 

§  70S.  Where  a  defendant  has  in  his  own  right  an  equitable  claim  against  the  United  States 
for  services  rendered,  or  otherwise,  and  has  presented  it  to  the  proper  accounting  officers  of 
the  treasury,  who  have  refused  to  allow  it,  he  may  set  it  up  as  a  credit  on  a  suit  against  him 
for  any  balance  of  money  claimed  to  be  due  to  the  government ;  but  no  judgment  can  be  ren- 
dered against  the  government,  although  it  may  be  judicially  ascertained  that  the  government 
is  indebted  to  the  defendant.     United  States  v.  Tillow,*  3  Ct.  CI.,  454. 

§  709.  Under  the  act  March  8,  1797,  a  district  attorney  who  is  sued  for  public  moneys  can- 
not maintain  a  claim  of  set-off  for  costs  not  taxed  but  taxable,  unless  it  has  been  presented  to 
and  disallowed  by  the  proper  accounting  officers  of  the  treasury.  United  States  v.  Ingersoll, 
Crabbe,  185. 

g  71*0.  Evidence  of  equitable  claims  in  the  nature  of  set-off  against  the  government  by  the 
defendant,  which  have  been  rejected  by  the  proper  accounting  officer  of  the  treasury,  is  ad- 
missible.   United  States  v.  Fitzgerald,  4  Cr.  C.  C,  203. 

£  711.  The  statute  of  March  8,  1797,  allowing  set-offs,  though  very  liberally  construed,  does 
not  extend  to  torts  or  unliquidated  damages.    United  States  v.  Buchanan,  8  How.,  83. 

g  712.  In  a  suit  by  the  United  States  on  the  official  bond  of  an  officer,  for  a  balance  due,  no 
set-off  will  be  allowed  unless  it  appears  that  the  item  of  credit  claimed  has  been  presented  to 
the  proper  accounting  officer  of  the  treasury  and  by  him  disallowed,  or  the  failure  to  so  pre- 
sent it  for  allowance  duly  accounted  for.    United  States  r.  Corwin,  1  Bond,  149. 

§  713.  Where  a  government  officer  is  sued  for  a  balance  due  the  government,  he  cannot 
plead  as  a  set-off,  a  claim  which  he  had  already  pleaded  as  a  set-off  to  another  demand  of  the 
.government,  to  which  he  now  proposes  to  plead  the  statute  .of  limitations.  The  court  will 
control  the  application  of  a  set-off  to  one  of  two  demands,  and  according  to  equity  between 
the  parties.     United  States  v.  Prentice,  6  McL.,  65. 

g  714.  The  right  of  set-off  against  claims  by  the  government  is  regulated  exclusively  by  the 
acts  of  congress,  and  no  local  law  or  usage  can  have  any  influence  on  it.  A  claim  against  the 
government  of  which  the  defendant  is  the  equitable  owner  by  assignment,  or,  a  claim  which 
is  unliquidated,  cannot  be  pleaded  as  a  set-off.     United  States  v.  Robeson,  9  Pet.,  819. 

§  715.  While  the  claim  of  an  officer  against  the  government  which  requires  legislative  sanc- 
tion is  not  a  proper  subject  of  set-off,  there  may  be  cases  in  which  the  court  will  make  an 
equitable  allowance  of  a  claim  which  the  auditor  would  not  be  authorized  to  make,  but  which 
should  have  been  allowed  by  the  head  of  the  department.  United  States  v.  Macdaniel,  7 
Pet,,  1. 

§  716.  When  an  action  is  brought  by  the  United  States  to  recover  money  against  one  who 
has  a  legal  claim  against  them  he  may  set  off  such  claim.  United  States  v.  Ringgold,  8 
Pet.,  150. 

£  717.  Assignment. —  The  common  law  rule,  that  choses  in  action  are  not  assignable,  has 
not  been  changed  by  the  federal  statutes,  and  a  claim  against  the  government  cannot  be  trans- 
ferred so  as  to  enable  the  assignee  to  sue  the  government  in  the  court  of  claims.  United 
States  v.  Gillis,  5  Otto,  407. 

g  718.  The  act  of  February  26,  1858,  to  prevent  frauds  on  the  treasury,  forbids  only  volun- 
tary assignment  of  demands  against  the  government,  and  does  not  embrace  cases  where  there 
has  been  a  transfer  of  title  by  operation  of  law,     Erwin  v.  United  States,  7  Otto,  392. 

g  719.  The  assignment  or  transfer  of  a  decree  against  the  United  States  in  an  equity  pro- 
ceeding by  them  for  an  accounting,  rendered  after  the  passage  of  the  act  of  February  26, 1853, 
is  void  unless  made  in  accordance  with  the  provisions  of  that  act;  that  is,  unless  executed  in 
the  presence  of  two  witnesses,  after  an  allowance  of  the  claim  and  the  issue  of  a  warrant 
therefor.    Adams  v.  United  States,*  8  Ct  CI.,  812. 
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§§  720-784.  GOVERNMENT. 

§  720.  By  the  act  of  congress  of  February  26,  1863,  all  transfers  of  any  part  of  any  claim 
against  the  United  States  sltall  be  null  and  void  unless  executed  in  the  presence  of  at  least  two 
attesting  witnesses  after  the  allowance  of  the  claim.    Trist  r.  Child,  21  Wall.,  441. 

§  721.  A  "claim  "  against  the  United  States  within  the  prohibition  of  assignment  is  some- 
thing in  the  nature  of  a  demand  for  damages  arising  out  of  some  alleged  act  or  omission  of  the 
government,  not  yet  provided  for  or  acknowledged  by  law.  When  the  demand  is  admitted, 
authorized  or  provided  for  by  law  it  is  not  a  mere  claim  but  a  debt  Dowell  v.  Card  well,  4 
Saw.,  217. 

§  722.  Presentation  of  claims  to  accounting  officers.— Where  a  claim  against  the  United 
States  does  not  appear  to  have  been  presented  to  the  proper  accounting  officers  and  by  them 
disallowed,  it  cannot  be  allowed  upon  the  trial  in  court.  Act  of  March  3,  1797.  United  States 
v.  Duval,  Gilp.,  356. 

§  723.  In  an  action  upon  the  bond  of  a  depositary  of  public  moneys,  sums  claimed  to  have 
been  paid  by  such  depositary  for  clerk  hire  and  office  rent  cannot  be  offset  unless  it  is  shown 
that  such  claims  have  been  presented  to  the  proper  accounting  officer  of  the  treasury,  and  evi- 
dence from  the  books  of  the  treasury  is  indispensable  to  prove  that  fact.  United  States  v.  Gil- 
more,*  7  Wall.,  491. 

§  724.  Under  the  act  of  March  2,  1797,  no  claims  of  the  defendant  to  credits  in  a  suit  by  the 
United  States  against  a  government  officer  can  be  admitted  which  have  not  been  disallowed  by 
the  accounting  officer  of  the  treasury,  but  they  may  be  admitted  though  not  presented  and  dis- 
allowed until  after  suit  brought.    United  States  v.  ftawkins,  10  Pet.,  125.     - 

§  725.  In  suits  between  the  United  States  and  individuals,  no  claim  for  a  credit  shall  be  ad- 
mitted upon  trial  but  such  as  shall  appear  to  have  been  presented  to  the  accounting  officers  of 
the  treasury  for  their  examination  and  by  them  disallowed  in  whole  or  in  part.  United  States 
v.  Martin,  2  Paine,  68. 

§  726.  In  a  suit  on  a  deputy  postmaster's  bond,  claim  of  the  principal  defendant,  not  for  com- 
missions or  receipts  from  boxes,  but  for  damages  for  the  unlawful  discontinuance  of  the  office, 
cannot  be  sustained  as  a  credit  unless  it  affirmatively  appears  that  it  had  been  presented  to  the 
auditor  of  the  postoffice  dej>artment  and  by  him  disallowed,  or  that  he  had  been  prevented 
from  presenting  it  by  unavoidable  accident.     Ware  v.  United  States,  4  Wall.,  617. 

§  727.  The  act  of  congress  requiring  that  a  claim  cannot  be  set  up  as  a  counterclaim  in  an 
action  by  the  United  States  against  a  disbursing  officer  until  it  has  been  presented  to  and  dis- 
allowed by'the  proper  accounting  officer  of  the  treasury,  is  not  only  reasonable  but  founded 
upon  the  soundest  principles  of  public  policy.     United  States  v.  Lent,  1  Paine,  417. 

g  728.  By  the  act  of  March  3, 1817,  it  is  provided  that  all  accounts  whatever,  in  which  the 
United  States  are  concerned,  shall  be  settled  and  adjusted  at  the  treasury  depart ment ;  a  claim 
for  bricks  furnished  and  for  masonry,  coming  properly  within  the  purview  of  this  act,  and  not 
having  complied  with  it,  presents  no  ground  for  presidential  interference.  Accounts  and 
Accounting  Officers,*  2  Op.  Att'y  Gen'l,  518. 

§  729.  Although  the  court  of  claims  may  entertain  jurisdiction  before  a  claim  has  been  pre- 
sented to  the  proper  department  for  payment  out  of  the  proper  appropriation,  yet  the  court 
must  exact  such  presentation  before  giving  relief  out  of  the  general  appropriation.  Sweeney 
t>.  United  States,*  5  Ct.  Ch,  285. 

§  780.  Transportation.—  The  words  "  posts,  depots,  or  stations,"  used  in  a  contract  for  the 
transportation  of  military  supplies,  includes  military  posts  and  stations  only.  Caldwell's  Case,* 
19  Wall.,  264. 

§  781.  A  contract  for  transportation  gave  the  contractor  the  exclusive  right  to  transport  gov- 
ernment supplies  from  points  "  on  the  west  bank  of  the  Missouri  river."  Held,  that  the  words 
"  on  the  west  bank  of  the  Missouri  river  "  did  not  include  places  west  of  the  river  simply  and 
not  on  it.    Ibid. 

§  732.  A  contractor  for  the  transportation  of  military  stores  is  not  in  the  military  service  of 
the  United  States,  and  he  cannot  claim  the  benefit  of  the  provisions  of  the  law  of  1849,  in- 
demnifying persons  in  such  service  for  property  destroyed  or  lost  therein.  Stuart  t;.  United 
States,*  18  Wall.,  84. 

§  738.  Animals  and  wagons  used  in  government  transportation  contracts,  but  not  taken 
from  the  possession  or  protection  of  the  owner,  are  not  in  the  " service  of  the  United  States'* 
in  the  sense  to  entitle  the  owner  to  compensation  for  their  loss.  Porter  v.  United  States,*  9 
Ct.  CI.,  356. 

§  734.  Delay  of  vessel  — Demurrage.— A  contract  with  the  United  States  provided  that  a 
vessel  should  proceed  to  Port  Royal  and  discharge  her  cargo  of  coal.  No  other  place  of  des- 
tination was  provided  for  in  the  contract,  but  the  quartermaster  to  whom  the  cargo  was  con- 
signed, ordered  it  to  proceed  to  Key  West  without  delay.  The  master  protested  on  account  of 
the  state  of  the  tide,  but  the  vessel  was  ordered  to  proceed  at  once,  and  while  departing  under 
tow  of  a  government  tug  the  vessel  struck  on  the  bar  and  was  injured  so  that  it  could  notpro- 

793 


CLAIMS  AGAINST  THE  GOVERNMENT.  §§  735-745. 

ceed.  The  government  officials,  after  some  delay,  unloaded  the  coal.  Held,  that  the  owners 
of  the  vessel  were  entitled  to  demurrage  for  the  delay  at  the  rate  stipulated  for  in  the  con- 
tract.    United  States  v.  Kimbal,*  13  Wall.,  686. 

£  735.  Effect  of  findings  of  court. — A  claim  of  a  steamship  company  for  carrying  the  mails 
was  heard  by  the  court  of  claims  and  such  a  finding  of  facts  was  made  by  it  in  relation  to  a 
certain  trip  that  the  supreme  court  directed  the  allowance  of  the  claim  of  the  steamship  com- 
pany for  that  trip.  Held,  that  that  decision  was  final  and  the  matter  of  the  claim  for  that  trip 
was  not  open  to  controversy  in  the  court  of  claims.   United  States  v.  Steamship  Co.  ,*  140ttof  480. 

§  736.  The  supreme  court,  on  appeal  from  the  court  of  claims,  directed  that  court  to  allow 
a  steamship  company  a  certain  compensation  for  carrying  the  mails  on  a  certain  trip.  The 
contract  provided  that  for  delays,  etc.,  on  the  part  of  the  company  the  postmaster-general 
might  inflict  such  fines  on  the  company  as  he  might  deem  proper.  After  the  case  was  re- 
manded he  addressed  a  letter  to  the  court  to  the  effect  that  if  the  company  was  to  be  allowed 
the  compensation  for  the  trip  in  question,  then  he  elected  to  fine  the  company  a  sum  named 
for  delays  therein.    Held,  that  the  election  came  too  late.    Ibid. 

§  737.  Lease— Snccessive  so  its.— The  assignee  of  a  lease  to  the  government  brought  suit  to 
recover  the  rent  due  under  the  lease,  but  his  action  was  defeated  on  account  of  a  technical  de- 
fect in  the  lease.  Congress,  thereupon,  by  act  of  November  15, 1856,  enacted  that  the  lessee 
should  be  permitted  to  sue  as  if  the  defect  did  not  exist,  and  a  suit  was  brought  on  which  a 
recovery  was  had.  Held,  that  such  recovery  did  not  preclude  a  second  suit  and  recovery  of 
rents  accruing  after  the  institution  of  such  suit.    Cross  v.  United  States,*  14  Wall.,  470. 

§  738.  Salary  of  officer—  Sundays. —  P.,  employed  as  occasional  weigher  of  the  customs 
at  a  salary  of  $2,000  per  annum  when  employed,  made  out  all  his  bills  for  services  as  follows: 
"  for  services  "  for  a  certain  time  "  Sundays  excepted,  at  the  rate  of  $2,000  per  annum,"  and 
each  bill  had  a  receipt  annexed.  Held,  that  he  could  not  claim  compensation  for  the  Sundays 
omitted  on  the  ground  that  the  $2,000  mentioned  was  an  absolute  salary.  Pray  v.  United 
States,*  16  Otto,  594. 

g  739.  Over-payment  to  assignee.—  Where  a  claimant  under  a  contract  gives  another  per- 
son an  order  on  the  secretary  to  pay  to  such  person  the  sum  due  on  the  contract,  and  a  larger 
sum  is  paid  than  is  due,  the  maker  of  the  order  is  not  liable  to  the  United  States  for  the 
amount  overpaid.    United  States  v.  Jones,*  8  Pet.,  387. 

§  740.  Pay  of  servants  of  army  officers.— Up  to  1862  the  accounting  officers  of  the  gov- 
ernment, under  a  somewhat  doubtful  construction  of  the  law,  allowed  to  commissioned  army 
officers  for  pay  of  servant  a  sum  equal  to  the  pay  and  allowances  of  a  private.  In  that  year 
it  was  enacted  that  the  act  of  1861  increasing  the  pay  of  private  soldiers  should  not  be  con- 
strued to  increase  the  emoluments  of  such  officers.  In  1864  the  pay  of  privates  was  increased, 
but  the  provision  of  the  law  of  1862  was  not  re-enacted.  Held,  that  as  the  construction  of 
the  law  up  to  1862  was  doubtful,  and  the  act  of  1862  was  an  expression  of  disapproval  of  such 
construction,  the  act  of  1864  would  not  be  construed  so  as  to  increase  the  allowance  for  ser- 
vant's pay  beyond  what  it  was  previous  to  1861.     United  States  v.  Gilmore,*  8  Wall.,  330. 

§  741.  Tax  deducted  from  judgment. —  Where  judgment  has  been  rendered  against  the 
United  States  in  the  court  of  claims  for  the  proceeds  of  captured  and  abandoned  property, 
and  no  appeal  has  been  taken  or  motion  for  a  new  trial  lias  been  made  by  the  United  States, 
the  secretary  of  the  treasury  has  no  authority  to  deduct  from  the  amount  of  the  judgment  a 
sum  claimed  by  the  government  as  internal  revenue  tax  due  upon  the  cotton.  United  States 
V.  O'Grady,*  22  Wall.,  641. 

§  742.  Supplies. —  Hay  left  in  charge  of  the  commander  of  a  fort  on  the  frontier,  but  under 
no  agreement  to  purchase,  was  partly  used  for  government  purposes,  part  was  wasted,  and 
part  suffered  to  decay  from  natural  causes.  Held,  that  the  gorernment  was  lfable  to  the 
owner  for  that  part  which  it  used  and  which  was  destroyed  by  the  negligence  of  its  servants, 
at  its  value  at  the  time  it  was  received,  and  not  at  its  value  at  the  time  it  was  used.  United 
States  v.  Gill,*  20  Wall.,  517. 

g  743.  Fraud.— Where  a  person,  by  means  of  false  and  fraudulent  vouchers,  obtains  a 
certificate  of  the  public  stock,  the  United  States  may  elect  to  consider  the  certificate  valid,  and 
may  recover  its  value  from  the  person  committing  the  fraud.  Fenemore  v.  United  States,*  3 
DaL,  357. 

§  744.  Practice  in  departments.— The  treasury  department  may  prescribe  its  own  rules  for 
the  adjustment  of  claims  against  the  government,  and  those  rules,  if  reasonable,  will  be 
respected  by  the  court.  But  when  those  rules  go  to  a  total  denial  of  justice,  to  an  absolute 
refusal  to  allow  a  just  and  legal  claim,  a  court  which  has  jurisdiction  of  the  subject  will  not 
disregard  the  rights  of  the  claimant.     United  States  v.  Mann,*  2  Marsh.,  9. 

g  745.  An  appropriation  by  congress  in  liquidation  of  a  claim  agaiiibt  the  United  States  is 
conclusive  uixm  the  judiciary  as  to  the  amount  of  the  claim.  United  States  v.  Williams,* 
4  McL.,  567;  S.  C,  5  McL.,  133. 
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g§  74fr-756.  GOVERNMENT. 

§  746.  Money  lost  by  failure  of  bank.— The  proceeds  of  cotton  seized  under  the  confisca- 
tion act  was  deposited  by  the  clerk  of  court  in  which  the  proceedings  were  pending  in  a  bank 
which  was  a  designated  depository  of  public  money.  The  bank  failed,  and  judgment  was  ren- 
dered in  favor  of  the  claimant  in  the  confiscation  proceedings.  Held,  that  payment  into  the 
bank  was  not  payment  to  the  United  States,  and  that  the  claimant  could  not  recover  the  sum 
lost  from  the  United  States.     Branch  v.  United  States,*  10  Otto,  673. 

§  747.  Removal  of  officer.— The  appointment,  confirmation  and  commissioning  of  a  first 
lieutenant  in  the  marine  corps,  in  1866,  in  the  place  of  one  dismissed  by  the  secretary  of  the 
navy,  was  as  effectually  a  removal  of  the  latter  as  if  dismissed  by  direct  order  of  the  president 
over  his  own  signature.     McElrath  v.  United  States,*  12  Otto,  426. 

§  748.  ^The  act  of  July  13,  1866,  providing  that  the  president  should  not  summarily  dismiss 
any  officer  of  the  military  or  naval  service  in  time  of  peace,  did  not  take  effect  till  peace  was 
announced  by  proclamation  of  the  president  dated  August  20,  1866.    Ibid, 

§  749.  M.  was  dismissed  as  a  first  lieutenant  in  the  marine  corps  in  1866,  and  his  place  was 
filled.  In  1873  the  secretary  of  the  navy  directed  his  restoration,  and  at  the  same  time  accepted 
his  resignation ;  but  at  the  time  the  place  was  filled  by  his  successor  who  could  only  be  removed 
on  sentence  of  court-martial,  and  the  complement  of  first  lieutenants  in  the  marine  corps  wa» 
filled.  Held,  that  the  order  of  restoration  was  inoperative,  and  that  the  lieutenant  had  no 
valid  claim  against  the  United  States  for  pay  and  allowances  as  such  officer  between  the  time 
of  dismissal  and  the  time  of  his  reinstatement  and  restoration.     Ibid. 

%  750.  The  twenty-second  treasury  regulation  forbidding  the  transportation  of  coin  or 
bullion  to  any  state  in  insurrection,  except  for  military  purposes  or  under  license  from  the 
president,  was  valid,  and  was  authorized  by  the  act  of  May  20,  1862.  The  effect  of  the  final 
proclamation  of  amnesty  and  pardon  of  the  president  of  December  25,  1868,  is  limited  to  per- 
sons who  "participated  in  the  late  insurrection  or  rebellion,"  and  would  not  have  the  effect  to 
restore  to  one  who  was  not  such  a  participant  property  which  he  had  forfeited  for  a  violation 
of  that  regulation.    Gay's  Gold,  13  Wall.,  358. 

§  751.  Non-intercourse  acts. —  Under  the  act  of  July  13, 1861,  prohibiting  commercial  inter- 
course with  the  states  in  insurrection,  except  under  license  from  the  president,  and  in  pursu- 
ance of  the  rules  and  regulations  prescribed  by  the  secretary  of  the  treasury,  no  one  except  the 
chief  magistrate  could  give  such  licenses.  Those  given  by  the  military  authorities  were  mere 
nullities.    The  Ouachita  Cotton,  6  Wall.,  521. 

§  752.  Captured  and  abandoned  property.— The  act  of  July  27,  1868,  accords  the  right  to 
recover  the  proceeds  of  captured  or  abandoned  property  from  the  United  States  by  process  in 
the  court  of  claims,  to  the  "  citizens  or  subjects  of  any  government  which  accords  to  citizens 
of  the  United  States  the  right  to  prosecute  claims  against  such  government  in  its  courts.'* 
Held,  that  under  this  act  citizens  of  Great  Britain  are  entitled  to  prosecute  such  claims  in  that 
court,  because  citizens  of  this  country  are  allowed  to  prosecute  claims  against  that  government 
by  the  process  known  as  the  "  petition  of  right."    United  States  v.  O'Keefe,  11  Wall.,  178. 

§  753.  The  effect  of  the  proclamation  of  amnesty  and  pardon  of  the  president  of  the  United 
States  of  December  25,  1868,  extends  to  aliens  domiciled  in  this  country  who  gave  aid  and 
comfort  to  the  rebellion  and  will  relieve  them,  when  prosecuting  a  claim  in  the  court  of  claims 
for  the  proceeds  of  captured  or  abandoned  property,  of  the  necessity  of  establishing  their  loy- 
alty.    Carlisle  v.  United  States,  16  Wall.,  147. 

§  754.  The  proclamation  of  pardon  and  amnesty  by  the  president  of  December  25,  1868,  did 
not  have  the  effect  to  repeal  the  provisions  of  the  confiscation  act  of  July  17,  1862,  nor  in  any 
way  affect  the  title  of  condemned  property  that  had  become  vested  in  the  United  States  in 
1865,  under  that  act.    The  Confiscation  Cases,  20  Wall.,  92. 

§  755.  The  president  of  the  United  States  having,  pursuant  to  the  act  of  July  17,  1862,  issued 
a  proclamation  on  December  8,  1863,  promising  a  restoration  of  all  rights  of  property,  except 
as  to  slaves,  to  all  concerned  in  the  rebellion,  who  would  take  and  keep  inviolate  the  prescribed 
oath  of  amnesty,  held,  that  the  subsequent  repeal  of  the  act  of  July  17,  1862,  would  not  affect 
the  force  and  validity  of  the  pardon,  under  the  proclamation  of  one  who  had  taken  and  kept 
inviolate  the  prescribed  oath.    United  States  v.  Klein,  13  Wall.,  128. 

$  756.  The  act  of  August  6,  1881,  declaring  that  all  acts,  proclamations  and  orders  of  the 
president  after  March  4,  1861,  respecting  the  army  and  navy  of  the  United  States,  and  calling 
out  the  militia  or  volunteers,  are  thereby  legalized  and  validated,  had  that  effect,  and  the  pro- 
vision of  the  president's  proclamation  and  general  orders  of  the  war  department,  providing 
that  every  private  entering  the  service  under  the  plan  set  forth  should  be  paid  when  honor- 
ably discharged  the  sum  of  $100,  is  not  controlled  by  the  provision  of  the  act  of  July  22,  1S61. 
providing  that  the  provisions  applicable  to  three  years  volunteers  (among  them,  that  tht.r^ 
who  were  honorably  discharged  should  receive  the  bounty  of  $100),  should  apply  to  two  years 
volunteers  and  to  all  volunteers  who  have  been  or  may  be  accepted  into  the  service  of  the 
United  States  for  a  period  of  not  less  than  six  months.     United  States  v.  Hosnier,  9  Wall. ,  432. 
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CLAIMS  AGAINST  THE  GOVERNMENT.  §§  757-769. 

§  757.  The  act  of  March  3,  1803,  suspending  the  writ  of  habeas  corpus,  and  the  act  of  March 
%  1867,  declaring  valid  and  conclusive  certain  proclamations  of  the  president  and  acts  in  pur- 
suance thereof,  in  the  suppression  of  the  rebellion,  do  not  cover  all  acts  done  by  the  officers  in 
the  service  of  the  United  States,  simply  because  they  are  acting  under  the  authority  of  the 
president,  as  commander-in-chief,  but  only  acts  done  under  his  orders  and  proclamations,  and 
such  orders  or  proclamations  must  be  specially  pleaded.     Bean  v.  Beckwith,  18  Wall.,  510. 

§  758.  Where  property  or  money  of  an  innocent  person  lias  gone  into  the  coffers  of  the 
nation  by  means  of  a  fraud,  to  which  its  agent  was  a  party,  such  money  or  property  cannot 
be  held  by  the  United  States  against  the  claim  of  the  wronged  or  injured  party.  United  States 
v.  State  National  Bank,  17  Alb.  L.  J.,  188  (§§  640-41,  supra). 

§759.  Illegal  tax 09. —  The  remedy  for  demands  against  the  United  States  for  illegal  taxes 
collected,  which  have  been  rejected  by  the  auditing  officers,  is  by  suit  in  the  court  of  claims. 
United  States  v.  Pacific  Railroad,  4  Dill.,  06. 

§  760.  Confiscated  property  —  Proceeds  In  treasury. —  Money,  the  proceeds  of  confiscated 
property,  once  in  the  treasury,  cannot  be  withdrawn  except  by  appropriation  by  law.  Conse- 
quently the  general  amnesty  and  pardon  by  the  president  of  all  persons  concerned  in  the  rebell- 
ion will  not  have  the  effect  to  enable  a  person  whose  property  has  been  confiscated  to  recover 
the  same.  But  where  property  condemned,  or  its  proceeds,  have  not  vested  in  the  treasury,  but 
remain  under  control  of  the  executive,  or  of  officers  subject  to  his  orders,  it  will  be  restored  to 
its  original  owner  on  his  full  pardon.    Knote  v.  United  States,  5  Otto,  149. 

§  701.  Equitable,  as  well  as  legal  claims  against  the  government  are  contemplated  by  law 
as  proper  items  of  credit  on  the  trial.    United  States  t\  Ripley,  7  Pet.,  18. 

§  702.  The  credits  allowed  a  government  officer  in  the  statement  of  his  account  by  the 
treasury  department  are  evidence  in  his  favor  as  between  him  and  the  government,  nor  can 
he  be  precluded  from  benefit  thereby,  because  he  will  not  admit  the  debits  therein  entered,  the 
evidence  of  which  does  not  rest  in  the  department.    United  States  v.  Jones,  8  Pet.,  375. 

§  763.  Evidence. —  Where  moneys  of  the  United  States  come  into  the  hands  of  an  individ- 
ual, and  the  books  of  the  treasury  do  not  exhibit  the  facts,  and  they  cannot  be  known  officially 
to  the  officers  of  the  department,  a  statement  of  account  certified  under  the  act  of  March  3, 
1797,  is  not  evidence  of  the  indebtedness,  but  the  .claim  must  be  established  by  the  evidence  on 
which  the  statement  is  based.    United  States  v.  Buford,  3  Pet.,  12. 

§  764.  The  United  States  have  a  right  to  apply  sums  due  to  officers  as  pay  and  emolu- 
ments to  the  extinguishment  of  any  balance  due  to  them  whether  owing  in  the  capacity  of  a 
private  individual  or  as  a  public  officer.    Gratiot  v.  United  States,  15  Pet.,  336. 

§  765.  The  exercise  of  a  power,  not  warranted  by  law,  by  the  head  of  a  department,  rais- 
ing a  mistaken  expectation  of  compensation  of  an  officer  at  the  time  of  his  acceptance  of  the 
office,  cannot  create  such  an  equity  against  the  United  States  as  will  be  recognized  and  en- 
forced in  a  court  of  justice.  The  only  remedy  is  by  application  to  congress.  Goidsborough  v. 
United  States,  Taney,  80. 

§  766.  Use  of  invention. —  Where  an  inventor  and  patentee  of  certain  improvements  in  ship 
building  proposes  to  apply  such  inventions  to  a  vessel  being  built  for  the  government,  making 
no  demand  by  virtue  of  his  patent  right,  but  permitting  the  matter  of  compensation  to  remain 
in  abeyance,  and  expressed  to  be  dependent  upon  the  success  of  the  experiment,  and  the  gov- 
ernment accepts  such  proposals  and  uses  the  inventions,  then,  if  the  experiment  is  successful, 
the  government  is  liable  for  a  fair  and  reasonable  compensation  for  the  use  of  such  inventions. 
Ericsson  v.  United  States,*  9  Law*  Rep.  (N.  S.),  557. 

&  767.  An  agreement  to  **  lobby  "  the  claim  of  a  private  person  through  congress,  that  is,  to 
bring  to  bear  private  influences  upon  members  of  congress  to  induce  them  to  vote  for  a  private 
bill,  irrespective  of  its  merits,  is  void,  as  against  public  policy.    Trist  v.  Child,  21  Wall.,  441. 

§  76S.  Government  not  liable  for  acts  of  officers. —  A  foreign  vessel  was  stranded  through 
the  unskilful  ness  or  negligence  of  a  member  of  the  associated  body  of  pilots.  Suit  was  brought 
and  judgment  recovered  against  that  association,  but  the  marshal  failed  to  collect  the  amount 
of  the  execution.  For  this  breach  the  parties  endeavor  to  make  the  government  pecuniarily 
responsible.  The  government,  however,  is  not  a  surety  for  the  good  conduct  of  the  officers  of 
the  law  appointed  by  it.  Hence  such  an  endeavor  must  fail.  Responsibility  for  the  Unskilful- 
ness  or  Carelessness  of  Public  Officers,*. 7  Op.  Att'y  Gen'l,  229. 

§  769.  Mail  carrier. —  By  the  terms  of  a  contract  for  the  carriage  of  mails,  entered  into  be- 
tween A.  and  the  postmaster-general,  the  right  was  reserved  to  the  latter  to  discontinue  the 
route  at  his  discretion.  A.  was  entitled  to  notice  of  any  determination  to  discontinue  and  an  al- 
lowance of  one  month's  extra  pay.  The  postmaster-general  discontinued  the  route  only  par- 
tially. He  was  entitled  to  do  this,  but  at  the  same  time  it  gave  an  option  to  the  contractor  to 
entirely  avoid  the  contract  and  receive  the  one  month's  pay.  And  the  fact  that  he  chose  to 
continue  the  service  on  the  new  terms  renders  the  government  liable  only  for  the  services 
actually  performed.    Contracts  for  Transporting  the  Mails,*  4  Op.  Att'y  Gen'l,  140. 
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§§  770-778.  GOVERNMENT. 

§  770.  Approval  of  president. — Where  an  act  of  congress,  passed  for  the  purpose  of  settling 
the  accounts  of  Wm.  Otis,  provided  that  the  decision  of  the  accounting  officers  in  the  matter 
must  receive  the  approval  of  the  president,  it  would  have  been  inconsistent  with  the  act  for  the 
president  to  have  expressed  an  opinion  in  the  matter  before  such  settlement  made,  and  also  at 
variance  with  the  established  system  of  auditing  and  settling  accounts  at  the  treasury.  Presi- 
dent and  Accounting  Officers  in  Case  of  Otis,*  3  Op.  Att'y  Gen'l,  500. 

£  771.  Lease  —  Redaction  of  rent. —  The  government  rented  the  claimant's  premises  at  a 
monthly  rental  of  $300  per  month.  Subsequently  they  notified  her  that  the  rent  would  there- 
after be  $200  per  month.  She  accepted  this  rent  but  requested  the  secretary  of  war  to  restore 
the  rent  to  $300,  which  was  declined.  She  made  no  demand  for  possession  and  continued  to 
receive  the  lesser  rent  and  sign  receipts  therefor  acknowledging  complete  satisfaction.  This 
she  continued  to  do  for  a  period  of  thirty-six  months.  Held,  that  claimant  must  be  taken  to 
have  acquiesced  in  the  reduction  of  the  rent  by  the  government.  Dougherty  v.  United 
States,*  5  a.  CI.,  108. 

§  772.  Findings  of  officers  not  conclusive. —  The  finding  of  the  accounting  officers  of  the 
treasury  department  upon  a  demand  against  the  United  States  is  not  final  so  as  to  oust  the 
jurisdiction  of  the  court  of  claims  under  the  act  of  June  25,  1868,  authorizing  the  head  of 
any  executive  department  whenever  any  claim  is  made  upon  said  department  involving  dis- 
puted facts  or  controverted  questions  of  law  to  cause  such  claim  to  be  transmitted  to  the  court 
of  claims,  and  the  court  has  jurisdiction  of  a  claim  so  transmitted  by  the  secretary  of  war, 
notwithstanding  it  has  already  been  passed  upon  by  such  accounting  officers  of  the  treasury. 
Delaware  Steamboat  Co.  v.  United  States,*  5  Ct.  CI.,  55. 

§  773.  If  here  wood  Is  cut  from  the  public  domain  with  the  design  of  selling  it  to  the  mili- 
tary authorities,  the  person  so  cutting  it  acquires  no  title  to  the  wood  and  is  entitled  to  recover 
nothing  for  it  when  seized  for  use  by  the  military  authorities.  But  where  the  wood  so  cut  is 
knowingly  bought  by  the  officers  in  command  for  the  use  of  the  troops,  he  is  entitled  to  recover 
on  the  vouchers  given  for  it.  %The  payment  in  such  case  is  for  the  cutting  and  hauling,  and  not 
for  the  property  in  the  wood.    Spencer  v.  United  States,*  10  Ct.  CI.,  255. 

§  774.  Use  of  property  for  military  purposes.— Where  property  is  taken  from  a  citizen 
and  delivered  to  an  officer  of  the  government  and  applied  to  military  uses,  the  government  is 
liable  for  the  value  of  it.     Brooke  v.  United  States,*  2  Ct.  CI.,  180. 

§  775.  Use  of  building  for  hospital.— The  legal  liability  of  the  government  for  the  safety  of 
a  building  which  it  has  seized  and  used  as  a  small-pox  hospital  is  simply  that  of  a  tenant.  If 
it  is  accidentally  destroyed  by  fire,  whether  in  the  possession  of  the  government  or  after  it  is 
restored  to  its  owner,  there  is  no  liability  of  the  government  for  its  value.  Lagow  v.  United 
States,*  10  Ct.  CI.,  266. 

§  776.  Miscellaneous. —  Powell  was  lieutenant  in  the  71st  New  York  volunteers,  an  infantry 
regiment  under  command  of  General  Hooker.  He  was  a  surgeon  by  profession  and  was  de- 
tailed by  General  Hooker  as  surgeon  in  charge  of  a  hospital.  General,Hooker  testifies  that  "  it 
was  both  necessary  and  proper  that  he  should  be  mounted  with  two  horses,"  and  that  he  '•  was 
mounted  with  three  horses  and  equipments,  prepared  for  field  service."  Powell,  together  with 
his  three  horses  and  equipments  and  some  swords  and  pistols,  was  captured  by  the  enemy  while 
in  the  discharge  of  his  duty.  Held,  that  under  the  act  of  congress  of  1849  ( 9  Stat,  at  L. ,  414)  PoweU 
should  be  allowed  the  value  of  the  three  horses  and  equipments,  not  to  exceed  the  amount 
authorized  by  the  act  of  1849,  but  that  he  was  not  entitled  to  anything  for  the  loss  of  his  swords 
and  pistols.    Powell  v.  United  States,*  1  Ct.  CI.,  400. 

§  777.  A  duly  authorized  agent  of  the  United  States  entered  into  a  contract  with  claimant 
for  the  purchase  by  the  government  from  claimant  of  products  of  insurrectionary  states.  The 
contract  contained  the  following  clause :  "  Nothing  in  this  contract  shall  be  construed  as  in- 
curring any  liability  on  behalf  of  the  United  States."  A  navy  officer  seized  a  lot  of  cotton  as 
captured  and  abandoned  property,  purchased  by  claimant  to  sell,  under  the  above  contract  to 
the  United  States.  Said  seizure  was  made  contrary  to  an  executive  order  issued  on  the  24th 
of  September,  but  before  the  navy  officer  received  the  order  of  the  secretary  of  the  navy  to 
that  effect,  which  was  issued  December  1st.  As  soon  as  the  order  was  received  the  cotton  was 
released  and  was  subsequently  disposed  of  according  to  claimant's  contract.  By  reason  of  the 
detention  of  the  cotton  under  the  seizure  it  did  not  sell  for  as  much  as  it  would,  had  it  been 
sold  sooner,  the  market  having  gone  down.  Held,  that  the  seizure  did  not  amount  to  a  breach 
of  the  contract  by  the  United  States,  and  claimant  could  recover  only  the  contract  price,  and 
without  any  damages  for  the  fall  in  the  market ;  that  the  expenses  of  storage  during  the  seiz- 
ure should  be  borne  by  the  United  States.     Burnside  v.  United  States,*  3  Ct.  CL,  367. 

§  778.  A  subsequent  ratification  by  congress  of  the  acts  of  a  territorial  convention  will  inure 
to  the  benefit  of  an  officer  appointed  in  the  course  of  such  proceedings,  and  render  valid  a 
claim  of  his  for  services  performed  after  his  appointment.  Riley  v.  United  States,*  1  Ct.  CL, 
299. 
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CLAIMS  AGAINST  THE  GOVERNMENT.  §§  779-787. 

§  779.  A  party  being  in  the  proper  employ  of  the  government  is  entitled  to  be  reimbursed 
in  the  amount  of  a  judgment  and  costs  recovered  against  him,  for  a  trespass  committed  by 
him  under  instructions  from  his  superior  officer.     King  t\  United  States,*  1  Ct.  CI.,  88. 

§  780.  Where  a  party  was  employed  in  a  certain  capacity,  with  the  implied  understanding 
that  his  services  were  to  continue  only  for  a  certain  duration,  it  was  held  that  he  could  not  re- 
cover for  any  period  beyond  that  implied  by  his  appointment.     Ibid. 

§  781.  A  survey  being  delayed  first  by  the  astronomer  of  the  government  and  subsequently 
by  the  contractor  who  has  undertaken  to  make  it,  so  that  it  cannot  be  completed  during  the 
autumn,  but  must  be  postponed  until  the  following  spring,  the  government,  though  liable  for 
the  expenses  and  services  of  the  contractor  during  the  period  of  delay  caused  by  the  govern- 
ment officer,  is  not  liable  for  the  period  of  delay  caused  by  the  contractor,  nor  for  the  inaction 
•during  the  winter  to  which  his  delay  contributed.    Jones  v.  United  States,*  1  Ct.  CI.,  266,  883. 

§  782.  Claimant  was  appointed  agent  of  the  navy  department  to  purchase  and  ship  anthra- 
cite coal  "as  specially  ordered  by  the  department. "  His  duty  was  "  to  select  anthracite  coal 
under  the  direction  of  the  department "  *4  and  to  ship  it  to  such  points  as  may  be  indicated.  " 
His  compensation  was  to  be  "  a  commission  of  five  per  cent,  on  the  aggregate  amount  of  the 
cost  of  the  coal,  its  transportation  and  freight,  "  which  was  to  cover  all  his  "  expenses  of  select- 
ing, purchasing  and  shipping  the  coal.  "  The  department  directed  him  to  ship  to  several  home 
ports,  including  Charleston  and  Gosport.  He  was  also  directed  to  send  coal  to  vessels  which 
the  government  had  provided  in  home  ports  to  transport  it  to  foreign  stations.  Held,  that  he 
was  entitled  to  his  commission  on  the  cost  of  the  coal  and  the  freight  to  the  home  ports  or  to 
the  vessels  in  the  home  ports,  but  he  was  entitled  to  no  commission  on  the  marine  freight  of 
the  coal  to  the  foreign  stations,  although  he  attended  to  the  delivery  on  board  the  foreign 
bound  vessels,  and  countersigned  the  bills  of  lading.    Tyson  v.  United  States,*  4  Ct.  CI.,  884. 

§  788.  Every  person  engaged  in  the  trade  of  bringing  cotton  out  of  the  insurrectionary  dis- 
tricts during  the  rebellion  under  a  treasury  license,  in  view  of  its  being  attended  by  so  many 
hazards  and  vicissitudes,  is  expected,  for  the  large  gains  success  brings,  to  assume  all  such  as 
arise  from  the  ignorance,  perverseness,  or  cupidity  of  the  agents  and  officers  of  the  govern- 
ment he  has  to  encounter  in  the  progress  of  his  adventure.  He  cannot  recover  from  the  gov- 
ernment damages  occasioned  by  the  delay  caused  by  capture  and  detention  consequent  upon 
the  failure  of  the  secretary  of  the  navy  to  transmit  to  the  officers  of  the  fleet  orders  to  respect 
such  licenses.     Burnside  v.  United  States,*  8  Ct.  CI.,  307. 

§  784.  The  claimant  of  captured  cotton  appeared  on  the  quartermaster's  registration  book  as 
41  a  thorough  Union  man,  a  poor  shoemaker  whose  wife  carried  with  her  own  hands,  and 
walked  two  and  a  half  miles  nearly  every  day,  provisions  for  the  Union  prisoners  at  the  race- 
course ;  taking  bread  from  her  own  table  and  using  it  without  pay."  This  was  corroborated  by 
other  evidence  to  the  same  effect.  Held,  sufficient  to  show  that  the  claimant  did  not  give  aid 
or  comfort  to  the  rebellion.    Koester  v.  United  States,*  3  Ct.  CI.,  05. 

§  785.  An  assistant  quartermaster  in  the  United  States  army  sent  a  clerk  to  procure  rooms 
for  offices  of  the  pay  department.  The  clerk  toojc  possession  of  claimant's  house,  telling  him 
that  he  would  be  paid  a  reasonable  compensation  for  the  use  of  his  property.  The  quarter- 
master never  ratified  this  arrangement,  and  during  the  two  years  and  more  that  the  premises 
were  so  occupied,  he  paid  no  rent  for  them  nor  even  acknowledged  that  any  was  due.  Held, 
that  claimant  was  not  entitled  to  recover.  There  was  no  contract  on  the  -part  of  the  govern- 
ment to  pay  rent.  The  clerk  had  no  power  to  bind  the  government,  and  his  action  was  never 
ratified  by  the  quartermaster.  The  taking  of  the  property  was  such  an  "appropriation"  by 
the  army  as  ousts  the  jurisdiction  of  the  court  of  claims,  under  the  act  of  July  4,  1664.  Ayres 
v.  United  States,*  8  Ct.  CI.,  1. 

§  780.  A  claimant  who  had  sold  cotton  to  the  treasury  agent  of  the  United  States  under  the 
act  of  July  2,  1864,  and  the  treasury  regulations  of  September  24,  1864,  for  the  purchase  of 
products  in  the  insurrectionary  states,  has  no  cause  of  action  against  the  government  for  the 
subsequent  capture  of  the  cotton  by  the  military  authorities,  while  the  cotton  was  stored,  and 
before  delivery  to  the  treasury  agent.  An  order  of  the  president  on  the  certificate  of  a  pur- 
chasing treasury  agent  promising  immunity  from  seizure  and  detention  of  products  of  the  in- 
surrectionary districts  while  "  moving  in  compliance  with  the  regulations  of  the  secretary  of 
the  treasury  "  does  not  extend  to  products  not  in  transit  but  stored  by  the  contractor.  The 
only  remedy  of  the  contractor  in  such  a  case  is  under  the  abandoned  or  captured  property  act. 
Noble  v.  United  State,*  11  Ct.  CI.,  608. 

§  787.  The  commissioner  of  internal  revenue,  acting  under  the  authority  of  a  statute,  or- 
dered that  the  "Tice"  meter  should  be  attached  to  distilleries,  at  the  expense  of  the  distiller, 
as  a  condition  to  the  right  of  distilling.  The  commissioner  directed  that  the  price  of  the  meter 
should  be  deposited  with  the  collector,  and  the  meter  was  then  ordered  of  the  manufacturer 
by  the  commissioner.  Under  this  arrangement  a  distiller  is  notified  that  if  he  does  not  pay  for 
and  attach  two  meters  previously  ordered  his  distillery  will  be  closed.     He  does  so,  but  the 
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meters  are  found  defective  and  are  never  used.  Afterwards  the  department  abandons  the  use 
of  meters.  Claimant  brings  action  against  the  government  to  recover  the  price  paid  for  such 
meters.  Held,  that  the  government  is  not  liable.  The  arrangement  for  purchase  through  the 
government  was  simply  to  protect  the  distiller  from  the  imposition  of  an  exorbitant  price  by 
the  manufacturer  when  the  government  ordered  the  use  of  the  meters.  The  government  did 
not  guaranty  the  meters.     Sausser  v.  United  States,*  11  Ct.  CL,  588. 

§  788.  The  cashier  in  a  sub-treasury  of  the  United  States  embezzled  the  government  funds 
and  loaned  them  in  very  large  sums  to  one  Carter.  Upon  the  approach  of  an  examination  of 
his  accounts  he  insisted  upon  a  return  of  the  funds  so  loaned.  Carter,  having  first  submitted 
the  plan  to  him  and  no  objection  being  made,  proceeded  to  buy  gold  certificates ;  and  to  pay 
for  them,  he  induced  Mr.  Smith,  cashier  of  the  State  National  Bank,  to  certify  the  checks  of 
the  firm  of  brokers,  of  which  Carter  was  a  member,  on  condition  that  Mr.  Smith  was  to  hold 
the  gold  certificate*,  which  Carter  told  him  would  be  exchanged  for  gold  at  the  sub-treasury. 
Mr.  Smith  did  certify  the  checks  of  Carter's  firm  and  the  certificates  were  bought  with  them 
to  the  amount  of  $580,000.  Carter  and  Smith  went  together  to  the  sub-treasury  where  the  cer- 
tificates were  left  with  the  defaulting  cashier  and  a  receipt  given  for  them  to  Carter  by  whom 
it  was  indorsed  to  Smith.  The  certificates  were  canceled  and  sent  on  to  Washington  to  cover 
the  cashier's  defalcation.  Upon  presentation  of  the  receipt  by  Smith  next  day,  the  sub-treasury 
officials  declined  to  give  him  either  the  money  or  the  certificates.  The  State  National  Bank 
then  brought  its  action,  in  the  nature  of  assumpsit  for  money  had  and  received,  in  the  court  of 
claims  against  the  government.  Held,  1 .  That  although  an  action  will  not  lie  against  the  govern- 
ment for  wrongful  acts  of  its  servants,  this  case  did  not  come  within  that  rule.  Here  the  cause 
of  action  was  based  upon  the  lawful  act  of  the  cashier  in  receiving  the  certificates  and  receipt- 
ing for  the  same,  and  the  government  cannot  avail  itself  of  his  subsequent  wrongful  use  of 
them  to  cover  his  defalcation.  2.  The  government  having  in  its  possession  gold  coin  belong- 
ing to  the  claimant,  the  judgment  will  be  rendered  for  gold  coin.  State  National  Bank  i\ 
United  States,*  10  Ct.  CL,  519.    See  §§  640-41,  supra. 

§  789.  The  claimant,  being  the  owner  of  a  sutler's  store,  built  on  a  government  reservation, 
was  forbidden  by  the  commanding  officer  to  sell  it  to  his  successor.  It  was  recommended  by 
the  quartermaster-general  that  the  building  be  purchased  at  its  appraised  value.  It  was  ap- 
praised, but  a  thizd  party  made  a  claim,  founded  on  a  mortgage.  The  government  refused  to 
purchase  except  on  the  receipt  of  a  deed  from  both  the  claimants.  Before  this  condition  was 
complied  with  the  government  withdrew  its  proposition  to  purchase.  The  claimant  brought 
his  action  in  the  court  of  claims.  Held,  that  he  is  not  entitled  to  recover.  The  right  of  one 
contracting  party  pending  negotiations  to  withdraw  any  proposition  made  to  the  other  before 
it  is  accepted  cannot  be  questioned ;  a  mere  voluntary  compliance  with  the  conditions  of  the 
proposition  afterward  does  not  render  the  other  liable  on  it.  Mayer  v.  United  States,*  5  (X 
a.,  317. 

§  790.  The  claim  of  the  people  of  Georgia  against  the  Creek  nation  for  property  destroyed  by 
them  did  not  extend  further  back  than  June  29,  1796,  when  the  treaty  of  Colerain  was  entered 
into  between  the  federal  government  and  the  Indians.  But  for  property  destroyed  between 
that  date  and  March  30,  1802,  they  had  a  claim,  as  far  as  the  same  was  not  satisfied  under  the 
provisions  of  the  act  of  May  19,  1796,  regulating  trade  and  intercourse  with  the  Indian  tribes, 
and  preserving  peace  on  the  frontiers,  and  the  act  of  March  8,  1799,  providing  for  the  same 
objects,  subject  to  set-offs  of  claims  of  the  same  description  which  the  Creek  nation  might  be 
able  to  establish  on  their  part.  In  regard  to  negroes  that  should  have  been  restored  under  the 
various  treaties,  their  claims  might  extend  to  the  issue  of  all  the  females  whose  mothers  ought 
to  have  been  delivered  up.     Georgia  and  the  Treaty  of  Indian  Spring,*  2  Op.  Att'y  Gen'l,  110. 

§  791.  A  claim  for  a  sum  of  money  forfeited  by  reason  of  a  failure  to  comply  with  the 
terms  of  a  contract  is  not  a  good  one;  such  sum  can  be  refunded  only  by  authority  of  con- 
gress.    Duties  of  Accounting  Officers,*  2  Op.  Att'y  Gen'l,  480. 

§  792.  It  is  not  competent  for  the  accounting  officers  of  the  government,  in  the  absence  of 
legislative  authority,  to  allow  a  claim  of  a  commissioner  for  the  exploration  and  survey  of  the 
northeastern  boundary.  Compensation  of  Commissioners  of  Exploration,*  4  Op.  Att'y  Gen'l, 
269. 

§  793.  Where  a  negro,  the  property  of  an  alien,  has  been  abducted,  the  owner  must  seek  his 
redress  in  the  courts ;  the  government  itself  cannot  interfere  in  his  behalf,  further  than  to  di- 
rect the  district  attorney  to  institute  a  prosecution,  if  the  facts  in  the  case  will  warrant  it.  The 
Executive  and  Judiciary,*  4  Op.  Att'y  Gen'l,  269. 

§  794.  The  fact  that  the  United  States  have  in  their  hands  a  fund  belonging  to  their  debtor, 
being  the  proceeds  of  an  award  under  a  treaty,  is  no  impediment  to  the  prosecution  of  their 
suit.  They  may,  if  they  elect  to  do  so,  apply  so  much  of  the  money  thus  awarded  as  will 
satisfy  their  claim.  But  this  power,  until  exercised,  constitutes  no  bar  to  their  suit.  United 
States  v.  Myers,  2  Marsh.,  516. 
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795.  Where  a  navy  agent  pays  out  money  irregularly  without  taking  the  purser's  receipt,  or 
allows  the  latter  to  take  the  receipt  for  money  so  paid,  and  exhibit  it  to  the  government  and 
obtain  a  credit  thereon,  his  only  redress  is  against  the  purser.  United  States  v.  Hawkins,  10 
Pet,,  125. 

§  796.  A  lease  for  the  term  of  three  years,  entered  into  in  behalf  of  the  United  States  by  the 
postmaster-general,  provided  that  no  payment  on  account  of  the  rental  should  be  made  until 
an  appropriation  became  available.  At  the  time  the  lease  was  entered  into,  congress  had  en- 
acted that  it  should  not  be  lawful  for  any  department  of  the  government  to  expend  in  any  one 
fiscal  year  a  sum  in  excess  of  the.  appropriation  for  that  year,  or  involve  the  government  in 
any  contract  for  the  future  payment  of  money  in  excess  of  such  appropriation,  and  that  no 
contract  should  be  made  unless  authorized  by  law,  and  under  an  appropriation  adequate  to  its 
fulfillment.  The  lease  was  not  authorized  by  law,  but  congress  appropriated  the  stipulated 
rent  for  two  successive  years.  About  four  months  before  the  second  year  expired,  congress 
appropriated  a  much  Bmaller  sum  for  the  rent  of  the  house  for  the  third  year,  but  provided 
that  it  should  be  surrendered  to  the  owner  on  demand  at  the  end  of  the  second  year.  No  de- 
mand was  made,  and  at  the  end  of  the  third  year  action  was  brought  for  the  stipulated 
rental  for  that  year.  Held,  that  the  lease  was  drawn  with  reference  to  the  acts  of  congress 
first  mentioned,  and  subject  to  the  action  of  congress  as  to  appropriations,  and  that  as  the 
premises  had  not  been  demanded  the  owner  must  be  held  to  have  acquiesced  in  the  sum  ap- 
propriated for  the  third  year's  rent.    Bradley  v.  United  States,*  8  Otto,  104. 

§  797.  The  payment  by  the  government  of  a  part  of  the  claim  against  it  to  the  assignee 
under  a  void  assignment  is  no  waiver  of  the  invalidity  of  the  assignment  as  to  the  residue. 
McKnight  v.  United  States,*  8  Otto,  179. 

§  798.  One  Chorpenning  appealed  from  the  action  of  the  court  of  claims  dismissing  an  action 
brought  by  him  against  the  government.  Pending  the  appeal,  congress,  by  resolution  of  July 
15, 1870,  referred  the  matter  to  the  postmaster-general,  who  found  there  was  due  the  claimant 
a  certain  sum.  Before  anything  was  done  the  resolution  of  July  15  was  repealed,  and  the 
postoffice  appropriation  bill  provided  that  no  part  of  the  money  voted  should  go  to  the  pay- 
ment of  the  claim.  Held,  that  the  United  States  was  not  bound  to  pay  the  amount  found  due 
by  the  postmaster-general,  and  that  the  act  last  referred  to  showed  the  intention  of  congress 
that  the  claimant  should  receive  nothing  without  its  further  action.  Chorpenning  v.  United 
States,*  4  Otto,  897. 

§  799.  A  debtor  of  the  United  States  placed  in  the  hands  of  a  public  officer  certain  evidences 
of  debt  which  were  to  be  collected  by  the  supervisor  and  applied  to  the  payment  of  the  debt 
due  the  United  States.  A  suit  was  instituted  and  certain  moneys  were  paid  on  the  judgment 
thereon  to  the  agent  employed  by  the  supervisor  to  sue.  Held,  that  the  debtor  was  not  enti- 
tled to  credit  tjie  amount  thus  recovered,  it  not  having  come  into  the  hands  of  a  public  officer 
authorized  to  receive  it.    United  States  v,  Patterson,*  7  Cr.,  575. 

§  800.  By  treaty  with  the  Cherokee  Indians  large  sums  of  money  were  appropriated  to  be 
•  paid  one  Graves.  These  sums  were  put  into  the  hands  of  an  Indian  agent,  who  paid  them  to 
Graves.  Graves  drew  on  the  government  for  the  same  money  and  the  order  was  paid  by  the 
government.  Graves  was  thus  paid  twice.  Held,  that  the  agent  was  not  in  fault  and  should 
be  allowed  the  money  paid  out  by  him  in  accordance  with  the  terms  of  the  treaty.  United 
States  v.  Duval,  Gilp.,  356. 


X.  Priority  of  the  United  States  as  a  Creditor. 

[See  Debtor  and  Creditor.] 

Summary— Assignment  of  all  of  debtor's  property;  judgment  liens,  g§  801,  815,  820.— Bona 
fide  conveyance  or  mortgage  of  property,  §  802.— Assignment  of  only  a  part,  §  803.-^1*- 
signmentfor  benefit  of  one  or  more  creditors,  g  804. —  Effect  of  state  laws  and  decrees;  lia- 
bility of  assignee,  §  805. —  One  coming  into  possession  of  public  money  is  a  debtor,  §  806. — 
Right  extends  to  debtors  generally,  g  807.—  The  law  is  constitutional,  g  808.—  Partnerships, 
g§809,  817.—  Corporations,  g  810.—  Rights  of  attaching  creditor,  g£  811,  814.—  Appoint- 
ment of  receiver  not  a  transfer,  %  812.—  Attempted  transfer  of  property,  g  813. —  ^4«  to 
prior  liens,  gg  815,  820.—  An  exception  must  be  proved  by  tlie  party  alleging  it,  g  816.—  Ad- 
ministrator becomes  a  trustee,  §  818.—  The  law  supersedes  state  laics,  g  819.—  Stat utes  to  be 
liberally  construed,  §  821.—  Confession  of  Judgment,  g  822.—  No  lien  conferred  by  the  law; 
insolvency,  §  823. 

§  801.  Although  under  the  acts  of  1790,  1797,  and  1799,  a  mere  state  of  insolvency  or  ina- 
bility in  a  debtor  of  the  United  States  to  pay  all  his  debts  gives  no  right  of  preference  to  the 
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United  States,  yet  where  the  debtor,  being  unable  to  pay  all  his  debts,  makes  a  voluntary  as- 
signment of  all  his  property,  the  preference  attaches  to  the  property  in  the  assignee's  hands, 
and  the  right  of  the  United  States  is  prior  to  that  of  previous  judgment  creditors,  though  the 
judgments  constitute  a  lien  on  the  debtor's  land.    Thelusson  v.  United  States,  £§  824-27. 

§  802.  Though  in  cases  specified  in  the  statutes  the  debts  due  the  United  States  are  first  to 
be  satisfied,  yet  they  can  only  be  satisfied  out  of  the  debtor's  estate.  If,  therefore,  before  the 
right  of  preference  has  accrued  to  the  United  States,  the  debtor  has  made  a  bona  fide  convey- 
ance of  his  estate  to  a  third  person,  or  has  mortgaged  the  same  to  secure  a  debt,  or  his  property 
has  been  seized  under  sifi.  fa.,  the  property  is  divested  out  of  the  debtor  and  cannot  be  made 
liable  to  the  United  States.    Ibid. 

§  803.  The  right  of  priority  of  the  United  States  does  not  attach  to  property  in  the  hands  of 
an  assignee  of  its  debtor,  where  such  assignment  is  of  a  portion  only  of  the  debtor's  property. 
United  States  v.  Langton,  §§  828-30.  ' 

§  804.  A  conveyance  by  a  debtor,  known  to  be  insolvent,  of  all  his  property  to  one  or  more 
creditors,  in  discharge  of  their  own  debts  and  liabilities,  not  exceeding  the  amount  due  to  and 
payable  to  them,  and  not  for  the  benefit  of  the  creditors  at  large,  or  any  other  creditors  than 
the  immediate  grantees,  is  not  such  a  voluntary  assignment  as  gives  the  United  States  priority 
of  payment  under  the  act  of  1799,  unless  such  conveyance  was  made  with  intent  to  evade  the 
priority  given  by  that  act.    United  States  v.  McLellan,  §§  831-8& 

§  805.  The  right  of  priority  of  the  United  States  to  payment  out  of  the  effects  of  its  insolv- 
ent debtor  in  the  hands  of  his  assignee  is  not  defeated,  either  by  state  laws  regulating  the  dis- 
tribution in  such  cases,  or  the  decree  of  the  state  court  having  jurisdiction  of  the  assignment; 
and  where  the  United  States  has  not  appeared  in  the  state  court,  and  the  assignees,  though  they 
had  knowledge  of  the  claim  of  the  United  States,  had  not  presented  it  for  the  consideration 
of  the  court,  it  was  held  that  the  distribution  of  the  estate  of  the  insolvent  pursuant  to  the 
order  did  not  exempt  the  assignees  from  liability  for  the  claim  of  the  United  States  to  the 
amount  of  funds  coming  into  their  hands.    Field  v.  United  States,  §§  833-87. 

§  800.  One  who  comes  into  the  possession  of  public  money  to  which  he  is  not  entitled  be- 
comes thereby  a  debtor  of  the  United  States,  and  it  is  entitled  to  priority  of  payment  out  of 
hia  estate  in  case  of  his  insolvency.    Bayne  v.  United  States,  §  838. 

§  807.  The  priority  given  to  the  United  States  by  the  fifth  section  of  the  act  of  1797  (1  Stat 
at  L.,  512)  is  not  confined  to  the  property  of  revenue  officers  and  persons  accountable  for  pub- 
lic money,  but  extends  to  debtors  generally.     United  States  v.  Fisher,  §S  839-42. 

§  808.  The  law  giving  the  United  States  preference  bver  other  creditors,  in  the  case  of  per- 
sons other  than  revenue  officers  and  receivers  of  public  moneys,  is  constitutional.    Ibid. 

§  80V.  Where  an  insolvent  firm  makes  a  general  assignment  of  all  of  its  property  for  the 
benefit  of  its  creditors,  the  United  States  are  not  entitled  to  priority  of  payment  out  of  the 
share  of  a  partner  in  the  firm  proceeds  on  account  of  the  individual  liability  of  such  partner 
to  the  United  States.    United  States  v.  Hack,  §  843. 

§  810.  The  fifth  section  of  the  act  of  March  3, 1797,  applies  to  all  debtors  of  the  United  States, 
and  includes  corporation  as  well  as  individual  debtors.  Beaston  v.  Farmers'  Bank  of  Delaware, 
g§  844-47. 

§  81 1.  The  right  of  a  private.creditor,  who  has  attached  the  effects  of  a  debtor,  is  not  defeated 
by  process  subsequently  issued  in  behalf  of  the  United  States.    Ibid. 

§  812.  The  appointment  of  receivers  for  the  property  of  a  debtor  in  a  suit  for  the  collection 
of  a  debt  is  not  such  a  transfer  of  the  debtor's  effects  that  the  priority  given  to  the  United 
States  by  the  act  of  1797  attaches.    Ibid. 

§  813.  The  priority  of  the  United  States  does  not  attach  in  case  of  an  attempted  transfer  of 
the  property  of  a  debtor  which  fails  by  reason  of  the  refusal  of  the  transferee  to  accept  the 
trust.    Ibid. 

§  814.  The  right  of  priority  of  the  United  States  to  the  assets  of  a  debtor  under  sections  3466, 
3467,  Revised  Statutes,  United  States,  applies  and  extends  only  to  cases  in  which  the  estate 
of  the  debtor  passes  from  him  or  is  administered  for  the  benefit  of  his  creditors.  It  does  not 
apply  where,  as  under  the  law  of  Missouri,  all  the  assets  of  the  debtor  have  been  attached  and 
sold  to  satisfy  the  claim  of  the  attaching  creditor  only.    United  States  v:  Wilkinson,  §  848. 

§  815.  The  laws  giving  priority  to  the  United  States  do  not  disturb  prior  vested  liens,  but 
qucere  as  to  the  general  lien  of  a  judgment  on  which  no  elocution  has  issued.    §§  849-57. 

§  816.  The  laws  giving  priority  are  of  general  application,  and  one  alleging  an  exception  has 
the  burden  of  showing  himself  within  it.    Ibid. 

§817.  Where  one  of  a  firm  is  indebted  to  the  United  States,  the  right  of  priority  of  the 
United  States  exists  in  property  of  the  firm  which  has  become  the  individual  property  of 
the  debtor.    Ibid. 

§  818.  The  administrator  of  a  debtor  of  the  United  States,  whose  estate  is  insufficient  to 
pay  all  claims  against  it,  becomes  a  trustee  of  the  United  States  for  the  amount  of  the  debt, 
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and  it  must  first  be  paid  from  the  funds  in  his  hands,  and  a  suit  by  other  creditors  against 
such  administrator  to  reach  assets  in  his  hands,  to  which  the  United  States  was  not  a  party, 
does  not  in  any  way  affect  its  rights.    Ibid. 

§  819.  The  statute  giving  the  United  States  priority  supersedes  all  state  laws  upon  the  dis- 
tribution of  those  estates  which  come  within  its  provisions.     Ibid. 

§  820.  In  1841,  judgment  was  recovered  against  D.  at  the  suit  of  the  United  States,  which 
judgment  was  a  lien  on  all  the  lands  of  D.  in  the  state,  and  in  1842,  certain  creditors  of  D.  pro- 
cured judgments  against  D.  which  were  a  lien  on  his  lands  only  in  the  county  in  which  they 
were  rendered.  In  1846,  the  United  States,  upon  another  cause  of  action,  obtained  a  decree 
that  all  the  lands  of  D.  in  the  state  be  sold  to  satisfy  the  claim  on  which  suit  was  brought,  and 
a  quantity  of  land  was  sold  and  proceeds  to  an  amount  sufficient  to  satisfy  the  judgments  of  the 
other  creditors  were  paid  into  court.  The  United  States  afterwards  levied  executions  on  all  the 
lands  of  D.  in  the  state  under  the  judgment  obtained  by  them  in  1841.  The  creditors  under 
the  judgments  of  1842  thereupon  attempted  to  compel  the  United  States  to  first  satisfy  their 
judgment  of  1841  out  of  the  lands  in  the  state  lying  outside  the  county  in  which  the  judg- 
ments of  1842  were  a  lien,  but  the  court  held  that  the  United  States  were  entitled  to  priority  over 
the  judgments  of  1842,  and  denied  the  application.    Ibid, 

§  821.  The  statutes  giving  the  United  States  priority  are  presumed  to  be  for  the  public  good, 
and  are  to  be  liberally  construed.    Ibid. 

g  822.  Voluntary  confessions  of  judgment  for  the  purpose  of  defeating  a  claim  of  the  United 
States,  when  made  by  an  insolvent  debtor,  and  constituting  liens  on  his  real  estate  to  its  full  value, 
are  such  a  voluntary  assignment  that  the  right  of  the  United  States  to  a  priority  of  payment 
out  of  all  his  property,  subject  to  all  valid  liens  and  incumbrances  thereon,  attaches  at  once. 
United  States  v.  Griswold,  §§  858-68. 

§  823.  Section  3466  of  the  Revised  Statutes  do  not  give  the  United  States  a  lien,  but  only  a 
priority  of  payment  out  of  the  property  or  assets  of  its  insolvent  debtor,  after  it  has  passed  by 
a  voluntary  assignment  or  by  operation  of  law  to  a  third  person  for  the  benefit  of  creditors  or 
with  the  intent  to  defeat  such  priority.  Nor  does  this  section  apply  to  mere  inability  to  pay 
outstanding  debts.  There  must  be  a  legal  insolvency  ascertained  by  legal  proceedings,  or  a 
voluntary  assignment  of  substantially  all  of  the  debtor's  property.  The  pledge  of  property 
as  security  for  an  ordinary  loan  is  insufficient.    Ibid. 

[Notes.—  See  §g  864-915.] 

THELUSSON  v.  SMITH. 
(2  Wheaton,  896-426.    1817.) 

Error  to  U,  S.  Circuit  Court,  District  of  Pennsylvania. 

Opinion  by  Mb.  Justice  Washington. 

Statement  of  Facts. —  The  plaintiffs  in  error  instituted  a  suit  in  the  circuit 
court  for  the  district  of  Pennsylvania,  against  William  Crammond,  which,  by 
the  agreement  of  the  parties,  and  the  order  of  the  court,  was  referred  to  arbi- 
trators. An  award  was  made  in  favor  of  the  plaintiffs,  and  a  judgment  nisi 
was  entered  on  the  20th  of  May,  1805.  Exceptions  were  filed  and  overruled, 
and  a  judgment  was  finally  entered  on  the  15th  of  May,  1S06.  On  the  22d  of 
May,  1805,  Crammond  executed  a  conveyance  of  all  his  estate  to  trustees,  for 
the  payment  of  his  debts,  at  which  time  he  was  indebted  to  the  United  States 
on  several  duty  bonds,  which  became  due  at  different  periods  subsequent  to  the 
22d  of  May,  1805.  Suits  were  instituted  on  these  bonds  as  they  severally 
became  due,  and  judgments  were  obtained  and  executions  issued,  under  which 
a  landed  estate  belonging  to  Crammond,  called  Sedgely,  was  levied  upon  and 
sold.  % 

The  plaintiffs  considering  this  property  as  being  bound  by  their  prior  judg- 
ment of  the  20th  of  May,  1805,  and  that  they  were  entitled  to  be  first  satisfied 
out  of  the  money  in  the  hands  of  the  defendant  (the  marshal  of  the  court), 
which  he  had  raised  under  the  above  executions,  issued  in  the  name  of  the 
United  States,  they  brought  this  action  to  recover  so  much  of  those  funds  as 
would  be  sufficient  to  satisfy  their  judgment. 

Vol.  XVIII -51  801 


g§  824, 825.  GOVERNMENT. 

Upon  the  trial  of  the  cause  in  the  circuit  court  the  jury  found  that  Cram- 
mond  was  insolvent  on  the  20th  of  May,  1805,  but  that  it  was  not  notoriously 
known ;  subject  to  the  opinion  of  the  court  upon  a  state  of  facts  agreed 
between  the  parties,  whether  the  plaintiffs  were  entitled  to  recover.  The 
parties  further  agreed  in  writing  that  on  the  22d  of  May,  1805,  Mr.  Cram- 
mond  was  unable  to  satisfy  all  his  debts,  and  that  this  fact  should  be  con- 
sidered as  part  of  the  special  verdict.  The  other  facts  referred  to  by  the  jury 
are,  in  substance,  those  which  have  been  mentioned.  The  circuit  court  gave 
judgment  against  the  plaintiffs  below,  and  the  cause  was  brought  by  writ  of 
error  to  this  court. 

Two  questions  were  made  in  the  circuit  court.  1st.  At  what  time  a  judg- 
ment nisi  on  an  award  of  arbitrators,  made  under  an  order  of  court,  binds 
the  real  estate  of  the  defendant  against  whom  the  award  is  made;  whether 
on  the  day  it  is  rendered,  or  on  the  quarto  die  post,  if  no  exceptions  be  filed, 
or  on  the  day  when  the  exceptions,  if  any  are  filed,  are  overruled.  2d.  If 
from  the  time  when  the  judgment  nisi  is  entered,  then  whether,  in  this  case, 
the  United  States  are  entitled  to  be  paid  in  preference  to  the  judgment  cred- 
itor? The  first  question  was  not  decided  by  the  court  below,  and  is  not  con- 
tested in  this  court.  In  considering  the  second  question,  it  will  be  assumed, 
for  the  sake  of  the  argument,  that  the  judgment  nisi  binds  the  real  estate  of 
the  debtor  from  the  time  it  is  rendered. 

§  824.  Meaning  of  the  word  "  insolvency  "  as  used  in  ike  act  of  1790,  chapter 
SB ,  section  Jfi,  and  the  act  of  1797 >  section  6. 

This  question  did  not  arise  in  the  cases  of  the  United  States  v.  Fisher,  2 
Cranch,  358  (§§  839-42,  infra),  or  in  that  of  the  United  States  v.  Hooe,  3 
Cranch,  73.  The  point  decided  in  those  cases  was  that  a  mere  state  of  insolv- 
ency or  inability,  in  a  debtor  to  the  United  States,  to  pay  all  his  debts,  gives 
no  right  of  preference  to  the  United  States  unless  it  is  accompanied  by  a 
voluntary  assignment  of  all  the  property  for  the  benefit  of  his  creditors. 
There  can  be  little  doubt  but  that  the  word  insolvency,  mentioned  in  the  act 
of  1790,  chapter  35,  section  45,  and  repeated  in  the  act  of  1797,  chapter  74,  sec- 
tion 5,  and  of  1799,  chapter  128,  section  65,  means  a  legal  insolvency,  which, 
whenever  it  occurs,  the  right  of  preference  arises  to  the  United  States,  as 
well  as  in  the  other  specified  cases  to  which  the  acts  of  1797  and  1799  have 
extended  the  cases  of  insolvency.  In  this  case  the  conveyance  of  Crammond 
on  the  22d  of  May,  1805,  was  of  all  his  property;  at  which  time  he  was  un- 
able to  pay  all  his  debts ;  it  is,  therefore,  a  case  precisely  within  the  law  and 
within  the  principle  decided  by  the  above  cases. 

§  825.  The  extent  of  the  right  of  preference  of  the  United  States  in  case  a 
debtor  to  them  becomes  insolvent. 

But  the  question  still  remains  to  be  decided  whether  this  right  of  preference 
which  accrued  on  the  22d  of  May  can  cut  out  a  prior  judgment  creditor?  The 
law  declares  "  that  in  all  cases  of  insolvency,  etc.,  the  debts  due  to  the  United 
States  shall  be  first  satisfied;  and  if  the  assignees,  etc.,  shall  pay  any  debt  due 
by  the  person  or  estate  from  whom  or  for  which  they  are  acting,  previous  to 
the  debts  due  to  the  United  States  from  such  person  or  estate  being  first  duly 
satisfied,  they  shall  become  answerable  for  the  same  in  their  own  persons  and 
estates."  These  expressions  are  as  general  as  any  which  could  have  been 
used,  and  exclude  all  debts  due  to  individuals,  whatever  may  be  their  dignity. 
The  assignees  are  made  personally  responsible  to  the  United  States  if,  in  case 
of  insolvency,  they  pay  any  debt  previous  to  those  due  to  the  United  States. 
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The  law  makes  no  exception  in  favor  of  prior  judgment  creditors ;  and  no 
reason  has  been  or  we  think  can  be  shown  to  warrant  this  court  in  making 
one. 

§  826.  effect  of  a  mortgage,  or  a  seizure  under  fi.fa.,  made  before  the 

preference  accrued. 

Exceptions  there  must  necessarily  be  as  to  the  funds  out  of  which  the 
United  States  are  to  be  satisfied,  but  there  can  be  none  in  relation  to  the  debts 
due  from  a  debtor  of  the  United  States  to  individuals.  The  United  States  are 
to  be  first  satisfied ;  but  then  it  must  be  out  of  the  debtor's  estate.  If,  there- 
fore, before  the  right  of  preference  has  accrued  to  the  United  States,  the 
debtor  has  made  a  bona  fide  conveyance  of  his  estate  to  a  third  person,  or  has 
mortgaged  the  same  to  secure  a  debt,  or  if  his  property  has  been  seized  under 
a  j?./<z.,  the  property  is  devested  out  of  the  debtor  and  cannot  be  made  liable 
to  the  United  States. 

§  827.  Lien  of  a  judgment  creditor. 

A  judgment  gives  to  the  judgment  creditor  a  lien  on  the  debtor's  lands  and 
a  preference  over  all  subsequent  judgment  creditors.  But  the  act  of  congress 
defeats  this  preference  in  favor  of  the  United  States,  in  the  cases  specified  in 
the  sixty-fifth  section  of  the  act  of  1799. 

The  judgment  of  the  circuit  court,  therefore,  is  to  be  affirmed  with  costs. 

Judgment  affirmed. 

UNITED  STATES  v.  LANGTON. 
(Circuit  Court  for  Massachusetts :  5  Mason,  280-200.    1829.) 

Opinion  by  Story,  J. 

•Statement  of  Facts. —  This  case  comes  before  the  court  under  the  trustee 
process  of  Massachusetts  (act  of  1794,  ch.  65),  the  main  object  being  to  charge 
the  trustees  as  garnishees  of  the  principal  debtor,  by  attaching  his  funds 
in  their  hands.  The  case  turns  wholly  upon  the  answers  of  the  trustees. 
They  have  come  into  court  and  have  declared  that  they  had  not  in  their 
hands  or  possession,  at  the  time  the  writ  was  served  on  them,  any  goods,  ef- 
fects, or  credits  of  the  principal,  and  they  have  submitted  themselves  to  an 
examination  on  oath  touching  the  premises.  They  are  therefore  entitled  by 
the  very  terms  of  the  statute  to  a  discharge  with  costs,  "if,  upon  such  an  ex- 
amination, the  said  declaration  shall  appear  to  the  court  to  be  true." 

§  828.  The  answer  of  trustees,  under  the  trustee  process,  is  to  be  taken  as  truey 
unless  the  court,  by  subsequent  examination,  can  see  that  it  is  untrue. 

I  cannot  agree  to  the  suggestion  at  the  bar,  in  the  broad  and  unqualified 
manner  in  which  it  is  made,  that  persons,  sued  as  trustees,  are  in  all  cases  to 
be  charged  by  the  court,  unless  they  clearly  discharge  themselves.  Where 
they  expressly  swear  that  they  have  no  goods,  effects,  or  credits  in  their  hands 
or  possession  of  the  debtor,  that  declaration  must  be  taken  for  true,  unless 
the  court  can  clearly  see,  from  the  subsequent  examination,  that  it  is  untrue. 
Where  they  neither  expressly  admit  nor  deny  their  liability,  but  put  all  the 
facts  before  the  court,  and  leave  the  latter  to  decide  the  matter  of  law  arising 
thereon,  there  must  be  sufficient  upon  the  face  of  those  facts  to  justify  the 
court  itself  in  pronouncing  a  judgment  which  shall  charge  them  as  trustees. 
If  those  facts,  fully  and  sincerely  disclosed,  leave  the  matter  in  doubt,  for  my- 
self I  cannot  perceive  how  a  judgment  charging  them  can  be  pronounced, 
upon  any  acknowledged  principles  of  law.    I  agree  that  doubtful  expressions 
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may  be  construed  most  strongly  against  the  trustees,  if  they  admit  of  two  in- 
terpretations;  but  they  are  not  to  be  tortured  into  an  adverse  meaning  or  ad- 
mission. The  answers  are  not  to  be  more  rigidly  or  differently  construed, 
from  what  they  would  be  in  a  bill  in  chancery.  If  the  answers  are  not  full, 
the  plaintiff  is  at  liberty  to  propound  closer  interrogatories;  but  he  is  not  to 
charge  parties  upon  a  mere  slip  or  mistake  of  certainty,  or  because  they  do 
not  positively  answer,  what  in  conscience  they  do  not  positively  know.  The 
law  would  otherwise  be  a  snare,  which  might  entrap  them  to  their  ruin,  and 
involve  them  in  a  double  responsibility  and  payment.  And  such,  I  conceive, 
is  the  real  doctrine  in  the  state  court,  notwithstanding  some  general  expres- 
sions which  have  been  quoted  and  are  applicable  to  special  cases.  Leber  v. 
Armstrong,  4  Mass.,  206 ;  Cleveland  v.  Clap,  5  Mass.,  201 ;  Whitman  v.  Hunt,  4 
Mass.,  272;  Hatch  v.  Smith,  5  Mass.,  42,49;  Gordon  v.  Webb,  13  Mass.,  215. 

By  the  answers  of  the  trustees  it  appears,  that  Langton  (the  principal  debtor) 
being  in  failing  circumstances,  on  the  5th  of  January,  1828,  executed  an  as- 
signment, by  indenture,  tripartite,  of  certain  property  to  the  trustees,  upon 
certain  trusts  stated  in  the  deed  of  assignment.  It  begins  by  reciting,  that 
Langton  is  indebted  in  large' sums  of  money  to  the  parties  of  the  second  part 
(the  trustees),  and  third  part  (general  creditors),  and  that  W.  Monroe  (one  of 
the  trustees)  is  liable,  as  indorser  and  surety  of  Langton,  to  pay  large 
sums  of  money,  and  also  has  lent  and  accommodated  him  with  money,  a 
schedule  of  which  sums,  debts,  and  liabilities  is  annexed,  marked  A.  It 
then  further  recites  that  Langton  is  possessed  of  certain  goods,  wares,  mer- 
chandises, choses  in  action,  credits,  and  demands,  and  other  property,  sched- 
ules whereof  are  annexed,  marked  C,  D.  It  then  recites  the  desire  of  Langton 
to  secure  to  Monroe  a  full  indemnity  for  all  his  liabilities  as  indorser  and 
surety,  and  payment  also  of  moneys  loaned,  and  an  equal  distribution  of  the 
property  which  shall  remain  among  the  other  parties  of  the  second  and  third 
parts,  so  far  as  it  will  extend,  and  they  are  ready  to  accept  and  release  Lang- 
ton, as  far  as  the  same  will  go.  Afterward  there  follows  an  assignment  to  the 
trustees  of  all  the  goods  and  other  property  in  the  schedules  C  and  D,  with 
a  moiety  of  the  brig  Dido,  a  policy  on  her  cargo,  and  the  household  furniture 
of  Langton,  at  No.  1,  Temple  street.  The  trusts  are  declared  to  be,  to  collect 
the  debts,  etc.,  and  sell  the  property,  etc.,  and  to  apply  the  proceeds  as  fol- 
lows: "  In  the  first  place,  to  apply  the  said  trust  moneys  to  the  payment  and 
discharge  of  $8,400,  due  for  custom-house  bonds  and  liabilities,  as  mentioned  in 
said  schedule  A ;  and  also  to  the  payment  and  discharge  of  the  three  sums  of 
money  mentioned  in  the  said  schedule  A  as  being  lent  and  accommodated  to 
said  Langton,  amounting  in  the  whole  to  the  sum  of  $9,784.69,  moneys  so  lent, 
etc.,  as  stated  in  said  schedule  A,  and  which  said  three  sums  of  money,  together 
with  the  said  amount  of  custom-house  bonds,  amounts  in  all  as  near  as  can  be  as- 
certained, to  the  full  sum  of  $18,184.69,  which  amount  is  to  be  paid  and  satis- 
fied in  full.  This  is  the  material  clause  on  which  one  of  the  questions  made  at 
the  bar  turns;  the  other  clauses  require  no  particular  consideration.  The 
schedule  A  begins  as  follows:  "  Schedule  of  claims  and  demands  due  to  Wash- 
ington Monroe  from  Samuel  Langton,  custom-house  bonds  and  notes  by  him 
indorsed  for  said  Langton,  as  moneys  borrowed  to  be  paid  in  full. 

"  Amount  of  custom-house  bonds  upon  which  Washington  Monroe  is  surety, 
$8,400. 

"  Notes  payable  to  Washington  Monroe  and  by  him  indorsed  for  said  Lang- 
ton as  follows."    Then  follows  a  special  enumeration  of  them;  and  then  a 
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memorandum  of  moneys  borrowed,  and  other  notes,  etc.,  in  the  whole  amount- 
ing with  the  custom-house  bonds  to  $32,084.96.  Schedule  B  contains  the  debts 
due  to  other  creditors. 

The  custom-house  bonds  owing  by  Langton  amounted  in  fact  to  the  sum  of 
$8,257.43 ;  and  Monroe  was  surety  upon  all  of  them  excepting  one  for  $1,752, 
which  is  now  in  suit.  None  of  them  were  due  at  the  time  of  the  assignment ; 
but  all  those  upon  which  Langton  is  surety,  amounting  to  $6,505.43,  have  since 
been  paid.  The  whole  amount  of  the  property  assigned  to  the  trustees  by  the 
assignment  has  produced  less  by  $10,000  than  the  debts  and  liabilities  of  Mon- 
roe provided  for  in  the  assignment. 

The  trustees,  upon  their  disclosures,  are  certainly  entitled  to  be  discharged 
from  the  suit  unless  some  one  of  the  grounds  contended  for  in  argument  on 
behalf  of  the  United  States  can  be  maintained  in  point  of  fact  and  law.  They 
explicitly  deny  that  they  have  any  goods,  effects,  or  credits  of  Langton  in  their 
hands  or  possession ;  and  as  no  evidence  aliunde  is  admissible  by  law  to  control 
or  contradict  their  answers,  the  onus  probandi  is  on  the  United  States  to  ex- 
tract an  opposite  conclusion  from  the  facts  stated  in  them. 

§  829.  Only  in  cases  of  general  assignment  of  a  debtor's  property  does  the 
priority  of  the  United  States  attach. 

Two  grounds  are  contended  for  by  the  United  States.  In  the  first  place, 
that  the  assignment  is  an  assignment  of  all  the  property  of  Langton;  and  if  so, 
the  priority  provided  for  by  the  act  of  1799,  chapter  128,  section  65,  attaches  in 
favor  of  the  United  States.  I  agree  at  once  to  the  reasoning  at  the  bar,  that  if 
the  assignment  be  in  fact  of  all  the  debtor's  property,  although  it  does  not  so  ap- 
pear upon  the  face  of  the  instrument,  the  priority  of  the  United  States  attaches. 
The  same  rule  applies  if  a  small  part  be  left  out  for  the  purpose  of  fraudulent 
evasion  of  that  priority.  This  doctrine  is  fully  supported  by  the  cases  of 
United  States  v.  Clarke,  1  Paine,  639 ;  United  States  v.  Hooe,  3  Cranch,  73,  91 ; 
United  States  v.  Howland,  4  Wheat.,  108,  115;  and  Conard  v.  Atlantic  Ins.  Co., 
1  Pet.,  439.  But  the  difficulty  is  that  the  present  assignment  purports  on 
its  face  to  be  an  assignment,  not  of  all  the  debtor's  property,  but  of  all  the 
goods,  etc.,  in  the  schedules  C  and  D ;  and  these  schedules  do  not  purport  to 
be  all  the  property  of  the  assignor,  but  of  certain  specific  effects.  In  such  a 
case  (as  was  justly  said  by  the  court  in  4  Wheat.,  108,  116),  the  presumption 
must  be  that  there  is  property  not  contained  in  the  deed,  unless  the  contrary 
appears.  The  onus  probandi  is  thrown  on  the  United  States.  Now  there  is 
not  only  no  proof  in  the  case  that  this  assignment  does  contain  all  Langton's 
property ;  but  both  the  trustees  swear  that  they  believe  it  does  not  contain  ail 
his  property ;  and  there  is  not  a  shadow  of  evidence  that  there  was  a  suppres- 
sion of  any  of  his  property  with  a  fraudnlent  design  to  evade  the  rights  of  the 
United  States.  On  the  contrary,  it  does  appear  that  the  parties  at  the  time 
had  no  distinct  knowledge  of  the  actual  sums  owing  on  bonds  at  the  custom- 
house. We  may,  therefore,  upon  the  mere  footing  of  authority,  dismiss  this 
ground  of  argument  as  untenable. 

§  830.  w/tere  prope?*ly  has  been  assigned  for  special  trusts,  such  are  to  be 

executed. 

But  in  the  second  place  it  is  contended  that  if  this  be  not  a  general  assign- 
ment, there  is  an  express  provision  giving  priority  of  payment  out  of  the 
funds  to  the  custom-house  bonds,  of  which  the  United  States  are  entitled  to 
avail  themselves  in  the  present  form  of  suit.  One  answer  urged  on  behalf  of 
the  defendants  to  this  ground  is,  that  the  trustee  process  furnishes  no  means 
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to  enforce  such  a  right,  even  if  it  exists.  The  argument  is  this.  The  trustee 
process  can  only  reach  goods,  effects,  or  credits  of  the  debtor  himself.  If  the 
assignment  is  good  and  valid  in  point  of  law,  it  passes  the  goods,  etc.,  to  the 
trustees,  as  their  property,  to  be  by  them  applied  to  the  trusts  stated  in  the  as- 
signment. The  whole  reasoning,  on  behalf  of  the  United  States,  assumed  that 
the  assignment  is  good  and  valid ;  and  if  so,  the  trust  fund,  to  the  amount  of 
the  custom-house  bonds  provided  for  by  it,  is  a  trust  fund  belonging  to  the 
United  States,  and  not  to  the  debtor;  and  the  United  States  cannot  attach 
their  own  property  by  this  process  in  the  hands  of  the  trustees.  And  reliance 
is  placed  on  the  case  of  Conard  v.  Atlantic  Ins.  Co.,  1  Pet.,  386,  438,  439, 
where  it  was  held  by  the  supreme  court,  that  even  a  general  assignment  passes 
the  property  to  the  assignees,  and  gives  a  priority  of  payment  only  out  of  the 
fund,  and  does  not,  pro  tanto,  defeat  the  assignment.  To  everything  stated  in 
that  opinion,  I  give  my  cordial  assent,  knowing  that  it  was  prepared  upon  very 
full  deliberation  of  the  court.  I  agree  that  the  present  assignment  is  good 
and  valid,  in  point  of  law,  to  pass  the  property  to  the  assignees.  But  the  con- 
clusion contended  for  by  the  defendants'  counsel  does  not  follow  upon  such 
an  admission.  If  the  United  States  had  been  called  upon  to  assent,  and  had 
in  fact  assented,  to  the  trusts  created  by  the  assignment  so  as  to  create  a 
privity  between  themselves  and  the  assignees,  there  might  be  great  force  in 
the  argument.  But  until  such  assent,  actual  or  constructive,  the  property  was, 
by  operation  of  law,  a  resulting  trust  for  the  assignor.  If  A  transfers  his 
goods  or  money  to  B,  to  be  delivered  over  or  paid  to  C,  unless  C  assents,  ex- 
pressly or  impliedly,  to  the  bailment  or  trust,  the  trust  is  a  resulting  trust  for 
A.  If  C  refuses  to  receive  the  goods  or  money,  A  may  recover  them  back 
for  his  own  use.  In  such  cases,  the  law  implies  a  resulting  use  or  trust  for 
the  benefit  of  the  grantor,  where  the  object  of  the  trust  has  wholly  failed. 
This  is,  as  I  think,  the  natural  result  of  the  general  principles  of  law  upon  this 
subject.  Our  state  decisions,  in  relation  to  the  trustee  process,  uniformly  as- 
sume the  doctrine  to  be  sound,  and  make  no  distinction,  whether  the  goods, 
credits,  or  effects  in  the  hands  of  the  trustee  are  equitable  or  legal;  whether 
they  are  a  naked  debt  or  bailment,  or  a  resulting  trust,  where  the  assignment, 
pro  tanto,  has  become  inoperative,  being  good  and  valid  in  its  general  struct- 
ure. In  every  case  where  a  general  assignment  is  made  for  the  benefit  of 
creditors,  and  an  attachment  under  this  process  intervenes,  before  all  the 
creditors  have  become  parties,  the  assignment  is  not  held  utterly  void,  but  is 
held  inoperative  only  as  to  the  proceeds  not  covered  by  the  debts  of  the 
antecedent  creditors;  and  if  anything  remains  after  such  attachment,  that 
may  go,  under  the  assignment,  to  any  creditors  who  subsequently  become 
parties.  In  short,  the  trust  created  by  the  assignment  is  defeated  only  pro 
tanto.  And  a  creditor  who  refuses  to  come  in  under  the  trust  may  sue  in  the 
same  manner  as  if  he  were  not  named  or  included  in  it.  It  appears  to  me, 
that  wherever  the  property  of  a  debtor  is  in  the  hands  of  an  assignee  under 
trusts,  which  are  exhausted,  or  have  failed,  so  that  the  assignee  holds  the  prop- 
erty for  his  benefit  by  operation  of  law,  the  trustee  process  is  a  proper  proc- 
ess to  reach  it.  The  statute  of  1794,  chapter  65,  seems  to  me  to  have  had  such 
cases  peculiarly  in  its  eye  in  creating  the  remedy.  The  words  of  the  preamble 
clearly  cover  them.  They  are  "  goods,  effects  and  credits  "  of  the  debtor  "so 
intrusted  and  deposited  in  the  hands  of  others  that  the  same  cannot  be  at- 
tached by  the  ordinary  process  of  law." 
Another  answer  suggested  at  the  bar  is  that  the  United  States  are  not,  upon 

806 


PRIORITY  OF  THE  UNITED  STATES  AS  A  CREDITOR.  §880. 

the  face  of  this  assignment,  cestui*  que  trust;  but  that  the  trust  is  created  in 
favor  of  Monroe  to  discharge  the  custom-house  bonds,  and  thus  to  exonerate 
him  from  his  suretyship.  But,  assuming  this  construction  of  the  instrument  to  be 
correct  (on  which  I  give  no  opinion),  it  would  not  aid  the  case  of  the  defend- 
ants. If  the  debtor  has  confided  his  property  to  them  to  fulfill  certain  trusts, 
the  assignees  are  bound  to  fulfill  those  trusts,  and  cannot  apply  it  to  other 
purposes.  If  they  should  refuse  so  to  do,  and  the  cestui  que  trust  cannot  en- 
force it,  or  the  trustee  has  failed,  they  must  be  charged  as  trustees  of  the 
debtor,  because  it  remains,  in  equity,  his  property,  by  way  of  resulting  trust 
or  indebtment.  If  they  should  not  refuse,  then  the  property  is  a  fund  in  their 
hands  applicable  to  the  trust,  and  they  are  merely  his  agents  to  pass  it  over  to 
the  creditors.  Now,  in  this  very  process  the  United  States,  supposing  all 
custom-house  bonds  are  included  in  the  trust,  seek  to  have  the  acknowledged 
trust  property  of  the  debtor  applied  to  the  very  purpose  he  intended ;  and  I 
can  perceive  no  solid  objection  upon  reason  or  authority,  or  even  technical 
grounds,  to  refuse  it.  It  is  the  debtor's  property  " intrusted  "  to  them  for 
this  purpose,  and  not  attachable  by  the  ordinary  process  of  law.  In  Jarvisu. 
Sogers,  15  Mass.,  389,  414,  Mr.  Chief  Justice  Parker,  in  delivering  the  opinion 
of  the  court,  said:  "I  have  neither  heard  nor  seen  any  judicial  decision 
tending  to  prove  that  if  a  creditor  accidentally  gets  possession  of  his  debtor's 
goods,  or  if  a  debtor  commits  them  to  him  on  a  particular  trust  or  confidence, 
the  creditor  has  a  right  to  retain  them  as  security  for  his  debt.  On  the  con- 
trary, any  other  creditor  may  attach  them,  if  they  can  be  seized  by  an  officer; 
or  the  creditor  may  be  charged  as  trustee,  if  they  cannot  be  come  at  to  be 
attached." 

The  strongest  objection  to  a  recovery  by  the  United  States  yet  remains  for 
consideration.  It  is,  that  the  assignment  did  not  mean  to  provide  for  the 
payment  of  all  custom-house  bonds  owing  by  Langton,  but  only  for  those 
on  which  Monroe  was  surety;  and  all  these  have  been  paid  without  scruple. 
It  has  been  said  that  Langton  might  well  be  presumed  to  intend  to  cover  all 
bonds,  because  it  would  save  him  from  imprisonment  on  execution  at  the  suit 
of  the  United  States,  from  which  he  would  not  be  entitled  to  be  discharged, 
as  in  cases  of  private  debts  upon  taking  the  poor  debtor's  oath,  but  only  by 
the  special  authority  of  the  secretary  of  the  treasury  under  the  act  of  1798, 
chapter  66.  I  do  not  know  that  a  court  is  at  liberty  to  indulge  any  such  pre* 
sumption,  unless  the  words  of  the  instrument  itself  justify  it  upon  a  plain 
construction  of  their  import. 

Let  us  attend  then  to  the  words  of  the  present  assignment.  The  direction 
is  "  to  apply  the  trust  moneys  to  the  payment  and  discharge  of  $8,400  due  for 
custom-house  bonds  and  liabilities,  as  mentioned  in  said  schedule  A"  By  turning 
to  that  schedule  we  find  the  description  to  be, "  amount  of  custom-house  bonds, 
upon  which  Washington  Monroe  is  surety,  $8,400."  So  tjhat  the  schedule  does 
not  include  all  custom-house  bonds,  but  those  only  upon  which  Monroe  is 
surety.  If,  therefore,  we  take  the  general  clause  as  it  is  controlled  and  ex- 
plained by  the  schedule  (as  we  are  bound  to  do),  it  is  manifest  that  the  cus- 
tom-house bonds  alluded  to  are  those  only  on  which  Monroe  is  surety.  The 
preamble  to  the  assignment  fortifies  this  conclusion ;  for  it  recites  as  a  main 
object  the  desire  to  secure  Monroe  for  his  liabilities  as  indorser  and  surety; 
and  the  whole  structure  of  the  assignment  shows  that  he  was  a  favored  cred- 
itor, not  merely  as  surety,  but  as  indorser.  He  is  not  yet  indemnified  to  the 
amount  of  $10,000. 
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But  it  is  argued  that  the  sum  provided  for,  viz.  $8,400,  is  more  than  the 
amount  due  on  the  bonds  on  which  Monroe  is  surety,  and  that  the  actual 
amount  of  all  the  custom-house  bonds  approaches  nearer  the  sum,  viz.  to 
$8,257;  and  therefore  the  presumption  is  that  all  bonds  were  intended  to  be 
included.  Now,  in  answer  to  this,  there  is  force  in  the  remark  made  at  the 
bar,  that  the  sum  seems  put  down  as  a  mere  estimate,  and  not  as  the  exact 
amount;  for  the  terms  of  the  assignment  are,  that  "  the  three  sums  of  money, 
together  with  the  said  amount  of  custom-house  bonds,  amount  in  all,  as  near 
as  can  he  ascertained,  to  the  full  sum  of, "  etc.  Besides,  in  either  view,  there 
is  a  mistake  as  to  the  amount  of  the  custom-house  bonds.  If  the  amount  of  all 
the  bonds  had  been  exactly  $8,400,  there  might  have  been  a  stronger  ground 
for  argument.  If,  then,  the  sum  be  mistaken,  and  we  resort  to  the  other  words 
of  the  instrument  to  qualify  or  explain  the  intention,  we  there  find  the  bonds 
described  to  be  those,  on  which  Monroe  is  surety.  The  mistake  is,  therefore, 
corrected  by  the  context.  Where  there  is  any  repugnancy  or  mistake  in  a  de- 
scription, if  sufficient  certainty  as  to  the  thing  intended  on  the  whole  appears, 
the  repugnancy  or  mistake  does  not  vitiate.  Taking  the  whole  description  to- 
gether, it  will  run  thus :  "  $8,400  for  custom-house  bonds,  upon  which  W. 
Monroe  is  surety;"  and  upon  such  an  assignment,  intended  for  his  special  pro- 
tection, there  cannot,  I  think,  be  a  legal  doubt  that  the  mistake  of  the  amount 
must  yield  to  the  certainty  of  the  other  part  of  the  description.  The  whole 
provision  must  otherwise  be  rejected  for  utter  uncertainty,  and  Monroe  be  left 
without  any  security,  since  the  misdescription  as  to  the  amount  of  all  the  bonds 
owing  to  the  United  States  is  equally  clear;  or  we  must  resort  to  parol  evi- 
dence to  explain  the  latent  ambiguity.  See  Colpoys  v.  Colpoys,  3  Jac.  & 
Walk.,  451,  462. 

My  opinion  is,  that  there  is  no  necessity  to  resort  to  such  evidence  in  this 
case.  But  if  resort  is  to  be  had,  the  answers  of  the  trustees,  and  particularly 
of  Monroe,  are  entirely  decisive.  He  explicitly  swears,  that  no  other  bonds 
than  those  on  which  he  was  surety  were  in  the  contemplation  of  the  parties, 
or  intended  to  be  provided  for;  and  that  at  the  time  of  the  assignment,  the 
exact  amount  of  these  was  not  known  to  them. 

This  is  not  all.  The  onus  probandi  is  on  the  United  States  in  this  case,  to 
establish,  that  the  bond  now  in  controversy  is  covered  by  the  assignment;  for 
otherwise,  Monroe  has  a  right  to  retain  for  the  deficiency  due  to  him.  There 
is  an  acknowledged  mistake  in  the  amount  of  the  bonds  in  the  description. 
The  United  States  must  show,  either  that  there  is  sufficient  certainty  on  the 
face  of  the  instrument  to  establish  their  claim  (which  has  not  been  done),  or 
that  parol  evidence  is  admissible  to  explain  the  intent;  and  then  that  very 
evidence  overthrows  their  claim. 

Upon  the  whole,  my  opinion  is  that  the  trustees  are  entitled  to  be  discharged, 
and  judgement  must  be  entered  accordingly. 

UNITED  STATES  v.  McLELLAN. 
(Circuit  Court  for  Maine :   8  Sumner,  345-868.    1888.) 

Bill  in  equity  brought  by  United  States  against  defendants  to  enforce  the 
right  of  priority  of  payment  out  of  the  property  of  Henry  Gooding,  an  in- 
solvent debtor  of  the  United  States.  There  is  no  dispute  as  to  the  facts  of 
the  case.     The  question  at  issue  is  stated  in  the  opinion. 
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Opinion  by  Story,  J, 

Taking  the  case  to  be,  as  the  parties  at  the  argument  have  assumed  it  to 
be,  that  the  conveyances  made  to  MeLellan  and  Moody  respectively  were, 
what  they  purport  to  be,  bona  fide  conveyances  for  a  valuable  consideration, 
without  any  knowledge  or  belief  of  the  existence  of  any  debts  due  to  the 
United  States,  or  any  intention  to  defeat  the  priority  of  the  United  States; 
and  that  they  embraced  all  the  property  of  Gooding,  except  what  is  exempted 
by  law  from  attachment  and  execution,  the  question  arises,  whether  the  pri- 
ority given  to  the  United  States  by  the  act  of  1797,  chapter  74,  section  5,  or 
(what  in  legal  effect  on  this  point  is  the  same),  by  the  act  of  1799,  chapter 
128,  section  65,  attaches  to  the  property  so  conveyed  to  them.  If  it  does,  then 
the  present  bill  is  maintained;  if  it  does  not,  then  the  bill  must  be  dismissed. 

It  is  unnecessary,  after  the  various  decisions  which  have  been  made  by  the 
supreme  court  of  the  United  States  upon  this  subject,  to -enter  at  large  upon 
the  construction  of  these  sections.  By  the  act  of  1799,  chapter  125,  section 
65,  it  is  provided,  that,  "  in  all  cases  of  insolvency,  or  where  any  estate  in  the 
hand  of  the  executors,  administrators  or  assignees,  shall  be  insufficient  to  pay 
all  the  debts  due  from  the  deceased,  the  debt  or  debts  due  to  the  United  States 
on  any  such  bond  or  bonds  (for  duties)  shall  be  first  satisfied."  If  the  clause 
had  stopped  here,  it  would  have  been  open  to  consideration,  whether  the  in- 
solvency here  mentioned  was  not  a  mere  inability  of  the  debtor  to  pay  all  his 
debts,  without  any  open,  notorious  act,  pointed  out  by  law,  to  establish  such 
insolvency.  But  the  section  goes  on  to  declare,  "  And  the  cases  of  insolvency 
mentioned  in  this  section  shall  be  deemed  to  extend,  as  well  to  cases  in  which  a 
debtor  not  having  sufficient  property  to  pay  all  his  or  her  debts,  shall  have  made  a 
voluntary  assignment  thereof  for  the  benefit  of  his  or  her  creditors ;  or  in  which 
the  estate  or  effects  of  an  absconding,  concealed,  or  absent  debtor  shall  have 
been  attached  by  process  of  law,  as  to  cases  in  which  an  act  of  legal  bankruptcy 
shall  have  been  committed."  Now,  upon  the  original  interpretation  of  this 
act,  it  might  well  have  been  a  question,  whether  the  three  cases  thus  put  were 
anything  more  than  mere  illustrations  of  the  general  insolvency  spoken  of  in 
the  preceding  clauses  of  the  act.  But  that  question  has  long  since  been  put 
at  rest  by  the  supreme  court  of  the  United  States  in  a  variety  of  cases,  and 
especially  in  Prince  v.  Bartlett,  8  Cranch,  431;  Thelusson  v.  Smith,  2  Wheat., 
396  (§§  824-27  supra);  Conard  v.  Atlantic  Ins.  Co.,  1  Pet.,  387;  Conard  v. 
Nicholl,  4  Pet.,  291 ;  and  Beaston  v.  The  Farmers'  Bank  of  Delaware,  12  Pet., 
102  (§§  844-47,  infra),  in  which  it  has  been  held,  that  mere  inability  of  the 
debtor  to  pay  is  not  an  insolvency  within  the  statute;  but  that  it  must  be 
such  as  is  manifested  in  one  of  the  three  modes  pointed  out  in  this  last  ex- 
planatory clause. 

The  only  mode,  applicable  to  the  circumstances  of  the  present  case,  is  that 
of  "  a  voluntary  assignment  thereof  for  the  benefit  of  his  or  her  creditors." 
And  the  question  is,  whether  such  an  assignment  exists  in  this  case.  It  ap- 
pears to  me,  that,  consistently  with  the  construction  which  has  been  always 
put  upon  this  part  of  the  clause,  it  is  not.  In  the  first  place,  the  voluntary  as- 
signment, here  spoken  of,  must  be,  not  of  a  part,  but  of  the  whole  property  of 
the  debtor;  unless,  indeed,  a  part  is  accidentally  and  unintentionally  omitted, 
by  mistake,  or  is  purposely  omitted  with  a  fraudulent  design.  A  debtor  may, 
notwithstanding  this  clause,  bona  fide  convey  to  a  creditor  a  part  of  his  estate 
for  payment  of  the  debts  due  to  him,  or  as  security  for  his  liabilities;  and  it 
will  be  good  and  valid  against  the  priority  of  the  United  States.    This  was 
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expressly  held  by  the  supreme  court  of  the  United  States,  in  United  States  v. 
Hooe,  3  Cranch,  73;  United  States  v.  Howland,  4  Wheat.,  108;  and  Conard  v. 
Atlantic  Ins.  Co.,  1  Pet.,  386. 

Now,  it  is  to  be  considered,  that,  in  the  present  case,  each  of  these  convey- 
ances was  made  to  a  single  creditor  for  his  own  debts  or  liabilities;  and  each 
took,  distinctly  and  severally,  for  himself  alone,  the  property  conveyed  to  him. 
Nor  is  it  stated  in  the  bill,  or  shown  in  the  case,  that  McLellan  and  Moody 
acted  in  concert  together  at  the  time,  or  that  both  conveyances  were  made 
with  a  mutual  understanding  between  the  parties  that  both  should  be  given, 
or  neither,  or  that  the  debtor  should  divest  himself  of  all  his  property  in 
their  favor,  or  of  none.  For  aught  that  appears  in  the  case,  although  the 
transactions  took  place  on  the  same  day,  they  may  have  been  perfectly  inde- 
pendent and  separate  transactions,  and  neither  of  the  creditors  may  have  had 
any  knowledge  of  the  acts  of  the  other.  Each  of  the  conveyances  embraces 
a  part  only  of  the  property  of  the  debtor;  and,  of  course,  if  they  are  to  be 
treated  as  separate  and  distinct  transactions,  not  produced  in  concert,  or  uno 
flatu,  with  both  creditors,  for  a  common  purpose,  they  are  clearly  good  within 
the  authority  of  United  States  v.  Hooe,  3  Cranch,  73.  Mr.  Chief  Justice  Mar- 
shall, in  delivering  the  opinion  of  the  court,  on  that  occasion,  said:  "If  a 
debtor  of  the  United  States,  who  makes  a  bona  fide  conveyance  of  part  of 
his  property  for  the  security  of  a  creditor,  is  within  the  act  which  gives  a 
preference  to  the  government,  then  would  that  preference  be  in  the  nature  of 
a  lien  from  the  instant  he  became  indebted,  the  inconvenience  of  which,  where 
the  debtor  continued  to  transact  business  with  the  world,  would  certainly  be 
great.  The  words  of  the  act  extend  the  meaning  of  the  word  '  insolvency '  to 
cases  where  a  debtor,  not  having  sufficient  property  to  pay  all  his  debts,  shall 
have  made  a  voluntary  assignment  thereof  for  the  benefit  of  his  or  her  cred- 
itors. The  word  'property'  is  unquestionably  all  the  property  which  the 
debtor  possesses;  and  the  word  4 thereof '  refers  to  the  word  4 property,'  as 
used,  and  can  only  be  satisfied  by  an  assignment  of  all  the  property  of  the 
debtor.  Had  the  legislature  contemplated  a  partial  assignment,  the  words  'or 
a  part  thereof,'  or  others  of  a  similar  import,  would  have  been  used.  If  a 
trivial  portion  of  an  estate  should  be  left  out,  for  the  purpose  of  evading  the 
act,  it  would  be  considered  as  a  fraud  upon  the  law,  and  the  parties  would 
not  be  enabled  to  avail  themselves  of  such  a  contrivance.  But,  where  a  bona 
fide  conveyance  of  a  part  is  made,  not  to  avoid  the  law,  but  to  secure  a  fair 
creditor,  the  case  is  not  within  the  letter  or  the  intention  of  the  act."  Now, 
this  language  is  directly  in  point  to  the  present  case,  if  we  are  to  take  these 
conveyances  as  independent  transactions ;  for  each  embraces  a  part  only  of 
the  property  of  the  debtor,  and  neither  of  them  contains  any  general  assign- 
ment. If,  therefore,  they  were  not  contemporaneous  acts,  but  one  was  pos- 
terior in  point  of  time  and  execution  to  the  other,  without  any  intentional 
connection,  the  first  would  at  all  events  be  valid,  if  made  bona  fide,  even  if 
the  other  were  invalid,  as  against  the  United  States,  because  it  conveyed  the 
whole  remaining  property  of  the  debtor.  If  they  were  contemporaneous, 
concerted  acts,  then  the  same  question  would  arise  as  if  the  whole  property^ 
were  conveyed  to  a  single  creditor  in  discharge  of  his  debts  and  liabilities  for 
the  debtor.  The  bill  and  answers  do  not  seem  framed  precisely  with  a  view 
to  this  aspect  of  the  case,  and  therefore  there  are  scarcely  facts  enough  before 
the  court  to  present  it  fully. 

But  let  us  take  the  case  as  if  so  presented,  and  the  question  then  comes 
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to  this:  whether  the  assignment  contemplated  by  the  act  is  an  assignment  to 
one  creditor  for  the  payment  of  his  own  debts,  or  as  a  security  or  discharge 
of  his  own  liabilities,  or  whether  it  must  be  an  assignment  for  creditors  in 
general.  It  appears  to  me  that  the  latter  is  the  true  and  natural,  if  not  the 
necessary,  purport  of  the  words  of  the  act.  The  assignment  is  to  be  a  volun- 
tary assignment  of  all  his  property  "  for  the  benefit  of  his  or  her  creditors." 
Now  it  seems  to  me  that  the  word  "creditors"  here  is  used  in  contradistinc- 
tion to  a  single  creditor.  If  it  does  not  mean  all  his  or  her  creditors,  it  at 
least  means  a  conveyance  for  more  persons  than  the  creditor  or  creditors  who 
are  the  immediate  assignees,  for  their  own  debts.  The  language  seems  to  in- 
dicate an  assignment  made  to  some  person  or  persons  as  trustees  for  the  benefit 
of  the  creditors  of  the  assignor,  and  not  for  the  sole  benefit  of  the  assignees. 
It  would  be  unusual  language  to  speak  of  an  assignment  made  for  the  benefit 
of  the  grantees  only,  as  an  assignment  "  for  the  benefit  of  creditors."  If  the 
conveyance  were  absolute  to  them,  they  would  take,  not  as  creditors,  but  as 
purchasers ;  not  for  the  benefit  of  creditors,  but  for  the  benefit  of  themselves 
as  grantees.  It  would  still  be  more  unusual  language  to  speak  of  an  assign- 
ment to  the  assignees,  as  a  security  for  their  liabilities  for  the  debtor,  to  be  an 
assignment  ufor  the  benefit  of  creditors."  It  would  be  rather  an  indemnity 
against  the  claims  of  the  creditors,  and  in  opposition  to  them.  Indeed,  if  one 
were  disposed  to  refine  upon  the  present  case,  the  conveyances  were  not  assign- 
ments "  for  the  benefit  of  creditors,"  strictly  so  called ;  but,  to  a  large  extent, 
they  must  be  deemed  to  be  purchases  by  indorsers  and  securities,  upon  a  col- 
lateral contract  by  them  to  pay  the  debts,  for  which  they  were  under  liability 
to  the  creditors  out  of  their  own  funds.  In  Thelusson  v.  Smith,  2  Wheat.,  426 
(§§  824-27,  supra),  the  supreme  court  said:  "  If,  therefore,  before  the  right  of 
preference  has  accrued  to  the  United  States,  the  debtor  has  made  a  bona  fide 
conveyance  of  his  estate  to  a  third  person,  or  has  mortgaged  the  same  to  secure 
a  debt,  or  if  his  property  has  been  seized  under  a  fieri  facias,  the  property  is 
divested  out  of  the  debtor,  and  cannot  be  made  liable  to  the  United  States." 
Now,  it  is  observable  that  this  language  was  used  in  a  case  where  there  was 
a  prior  lien  by  judgment  upon  all  the  debtor's  property.  And  in  that  case,  as 
well  as  in  Conard  v.  Atlantic  Ins.  Co.,  1  Pet.,  386,  441,  the  supreme  court  held 
that  the  priority  of  the  United  States  would  not,  even  where  there  had  been  a 
general  assignment  for  the  benefit  of  creditors,  divest  an  antecedent  mortgage 
or  lien  for  a  debt,  and  that  the  priority  was  not  itself  in  the  nature  of  a  lien 
on  the  debtor's  property.  He  might  still  convey  it  bona  fide  to  any  creditor  pr 
purchaser  for  a  valuable  consideration,  although  he  should  happen  at  the  time 
to  be,  in  the  general  sense  of  the  term,  insolvent.  In  this  view  of  the  con- 
struction of  the  language  and  intent  of  the  section  of  1799,  now  in  question,  I 
confess  myself  to  be  of  opinion  that  the  conveyances  in  the  present  case  are 
not  voluntary  assignments  for  the  benefit  of  creditors,  in  the  sense  of  that 
section. 

The  only  doubt  which  has  occurred  to  my  mind  has  arisen  from  the  lan- 
guage used  by  my  brother,  Mr.  Justice  Washington,  in  his  charge  to  the  jury 
in  the  case  of  Conard  v.  Nicholl,  4  Pet.,  291,  which  was  brought  under  the 
review  of  the  supreme  court,  and  so  far  as  it  was  necessary  to  be  considered 
by  that  court,  that  is,  so  far  as  it  was  or  might  be  prejudicial  to  the  plaintiff 
in  error,  was  affirmed  by  the  court.  So  far  as  it  laid  down  the  law  favorably 
to  the  rights  of  the  United  States,  it  was  not  strictly  within  the  cognizance  of 
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the  supreme  court,  and  could  be  re-examined  only  upon  a  writ  of  error  brought 
by  the  other  party.  In  the  course  of  his  charge  Mr.  Justice  Washington  put 
these  questions  to  the  jury :  (1)  u  Was  Edward  Thompson  (the  debtor)  insolvent, 
and  unable  to  pay  all  his  debts  at  the  time  when  these  securities  were  given  to 
the  plaintiff?  (2)  Did  they  divest  him  of  all  his  property,  or,  if  not,  was  the 
part  reserved  trivial,  with  the  intent  to  defeat  the  rights  of  preference  of  the 
United  States?  If  these  facts  are  proved  to  your  satisfaction,  then  the  trans- 
fers are  to  be  considered  as  constructively  divesting  Edward  Thompson  of  all 
his  property,  so  as  to  let  in  the  priority  of  the  United  States  against  the  plaint- 
iff." Now,  it  is  observable  that  here  the  learned  judge  does  not  put  the  case 
upon  the  mere  fact  that  the  debtor  was  insolvent  at  the  time  of  the  transfer 
of  the  property  and  that  they  oovered  all  the  debtor's  estate ;  but  he  adds  the 
fact  that  the  transfers  were  "  with  intent  to  defeat  the  right  of  preference  of 
the  United  States."  This  latter  ingredient  is  not  pretended  to  exist  in  the 
present  case;  for  the  debts  of  the  United  States  were,  at  the  time  of  these 
conveyances,  unknown  and  unsuspected  by  the  grantees.  So  that  it  is  by  no 
means  clear  that  the  learned  judge  would  have  deemed  an  absolute  convey 
ance  of  all  the  debtor's  property  to  one  or  more  creditors  for  the  payment  of 
their  existing  debts  and  liabilities,  to  have  been,  per  se,  a  voluntary  assignment 
within  the  act,  without  this  ingredient,  if  the  conveyance  was  not  for  the  bene- 
fit of  other  creditors  also.  It  is  also  to  be  observed  that  this  part  of  the  charge 
was  highly  favorable  to  the  United  States,  and  there  is  no  evidence  that  it 
was  complained  of  on  the  appeal.  I  have  not  the  slightest  doubt  that  this 
part  of  the  charge  of  the  learned  judge,  as  given,  was  perfectly  correct.  And 
if  it  were  shown  or  admitted,  in  the  present  case,  that  these  conveyances  were 
made  with  intent  to  defeat  the  priority  of  the  United  States,  I  should  not  hesi- 
tate to  say  that,  as  to  the  United  States,  they  were  subject  to  that  priority. 
But,  as  has  been  already  remarked,  no  such  intent  is  set  forth  in  the  bill  or  es- 
tablished in  the  evidence.  And  in  the  consideration  of  the  case  it  is  not  un- 
important that  there  is  a  large  class  of  other  creditors  unprovided  for,  as  well 
as  the  United  States. 

§  831.  Such  a  conveyance  as  stated  above  not  considered  a  voluntary  assign- 
ment to  creditors  within  the  purview  of  the  act  1799,  unless  the  intent  to  evade 
the  priority  given  by  the  act  cam,  be  shown. 

I  take  the  naked  question,  then,  stripped  of  all  unimportant  circumstances, 
to  be,  whether  a  conveyance  by  a  debtor,  known  to  be  insolvent,  of  all  his 
property  to  one  or  more  creditors,  in  discharge  of  their  own  debts  and  liabili- 
ties, not  exceeding  the  amount  due  to  and  payable  by  them,  and  not  for  the 
benefit  of  the  creditors  at  large,  or  of  any  other  creditors  than  the  immediate 
grantees,  is  such  a  voluntary  assignment  as  is  within  the  purview  of  the  sec- 
tion of  the  act  of  1799?  That  it  is  a  case  within  the  same  mischief  as  that 
against  which  the  act  meant  to  provide,  I  admit.  That  if  the  case  had  been 
wholly  untouched  by  authority,  there  might  have  been  strong  gronnd  to  con- 
tend that  the  three  cases  put  in  the  act  were  rather  illustrations  of  the  mean- 
ing-of  the  word  insolvency,  as  used  in  the  act,  than  exclusive  limitations  of  its 
meaning,  I  also  admit.  But,  looking  to  the  decisions  which  have  been  made, 
I  do  not  feel  warranted  in  saying  that  such  conveyances  as  the  present  are 
voluntary  assignments  for  the  benefit  of  creditors  within  the  meaning  of  the 
act,  unless,  indeed,  it  could  be  shown  that  they  were  made  with  the  intent  to 
evade  the  priority  given  by  the  act. 

812 


PRIORITY  OF  THE  UNITED  STATES  AS  A  CREDITOR,  §  882. 

§  882.  The  construction  of  the  act  1799  cannot  depend  upon  the  provisions  of 
any  -particular  state  statute. 

I  have  not  thought  it  necessary  to  rely  on  the  act  of  the  state  of  Maine,  of 
April,  1836,  respecting  general  assignments,  because,  after  all,  the  construc- 
tion of  the  act  of  1799,  chapter  128,  cannot  depend  upon  the  provisions  of  any 
particular  statute  of  a  state,  which  does  not  fall  within  its  very  terms.  But 
this  state  act  does,  in  its  provisions,  point  to  classes  of  cases  which  seem  to  me 
to  be  the  very  cases  which  the  act  of  1799,  principally,  if  not  exclusively,  con- 
templated in  the  clause  which  has  been  under  our  consideration.  Upon  the 
whole,  my  opinion  is  that  the  bill  ought  to  be  dismissed. 


FIELD  v.  UNITED  STATES. 
(9  Peters,  182-202.    1885.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  is  a  writ  of  error  from  a  judgment  of  the  dis- 
trict court  of  the  United  States  for  the  district  of  Louisiana,  rendered  on  the 
petition  of  the  United  States  against  Seaman  Field  and  others,  the  plaintiffs 
in  error,  as  syndics  or  assignees  of  Lewis  E.  Brown,  an  insolvent  debtor.  The 
petition  states  that  Lewis  £.  Brown,  being  indebted  to  the  United  States  on  a 
certain  bond,  on  which  judgment  had  been  obtained  for  a  sum  stated  in  the 
petition,  became  insolvent  on  or  about  the  20th  of  April,  1S30,  and  made  a 
voluntary  assignment  of  all  his  property  to  his  creditors,  under  the  laws  of 
Louisiana,  and  that  the  original  defendants  were  appointed  syndics  or  as* 
signees  of  the  creditors;  and  had  received  and  taken  possession  of  all  the  prop- 
erty of  Brown,  and  sold  and  disposed  of  the  same  to  an  amount  far  exceeding 
the  debt  due  to  the  United  States ;  that  the  defendants,  at  the  time  of  their 
receiving  and  taking  possession  of  the  property  aforesaid,  well  knew  of  the 
existence  of  the  debt  due  to  the  United  States,  and  though  the  same  had  been 
demanded  of  them,  refused  to  pay  it.  Several  other  suits  of  a  similar  nature 
were  brought  for  other  debts,  upon  bonds  due  to  the  United  States  by  Lewis 
E.  Brown,  which  were  afterwards  consolidated  with  the  present  suit.  An- 
swers were  duly  put  in  by  the  defendants,  which  admitted  the  assignment, 
but  denied  that  the  syndics  then  had  funds  applicable  to  the  debt.  The  cause 
was  finally  submitted  to  the  court  upon  a  statement  of  facts  (which  is  in  the 
case)  prepared  by  the  parties;  the  trial  by  jury  being  waived  by  their  consent. 

From  this  statement  of  facts  it  appears  that  Lewis  E.  Brown,  at  the  time 
of  his  failure  and  insolvency,  on  the  26th  of  May,  1830,  was  surety  for  one 
John  Brown,  on  certain  custom-house  bonds,  for  duties,  due  at  various  times 
between  the  26th  of  August,  1830,  and  the  9th  of  January,  1831,  upon  all  of 
which  bonds  judgments  were  rendered  in  favor  of  the  United  States  before 
the  commencement  of  the  present  suit,  which  was  in  March,  1831.  On  these 
judgments  writs  of  fieri  facias  issued  against  all  the  parties,  which  were  re- 
turned by  the  marshal  nulla  bona;  and  none  of  them  have  as  yet  been  paid. 
John  Brown  failed  and  became  insolvent,  and  applied  for  the  benefit  of  the 
insolvent  act  of  Louisiana,  on  the  10th  of  June,  1830. 

The  defendants  made  sale  of  Lewis  E.  Brown's  property,  on  a  credit  of  one, 
two  and  three  years,  and  received  promissory  notes  therefor.  A  part  of  these 
notes  were  paid  before  the  3d  of  December,  1831;  and  the  residue  was  secured 
by  mortgage  on  the  property,  and  amounted  to  $24,898.60,  one  half  of  which 
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fell  due  on  the  31st  of  July,  1832,  and  the  other  half  on  the  31st  of  July,  1833. 
The  United  States  never  in  any  manner  appeared  in  the  proceedings  had  in 
the  parish  court,  under  the  laws  of  Louisiana,  in  relation  to  the  insolvency  of 
Lewis  E.  Brown.  At  the  time  of  his  failure,  there  were  certain  mortgages 
and  privileged  debts  on  his  estate.  A  part  of  these,  as  well  as  some  other 
debts,  had  been  paid  by  the  assignees,  and  were  stated  in  the  tableau  of  distri- 
bution, which  was  rendered  to  and  confirmed  by  the  parish  court  on  the  15th 
of  December,  1831,  upon  due  proceedings  had  thereon-  On  the  30th  of 
December,  1830,  the  marshal,  acting  under  the  writs  of  fieri  facias  on  several 
of  the  judgments  against  Lewis  E.  Brown,  seized  the  funds  in  the  possession  of 
the  defendants  as  syndics,  and  gave  notice  to  them  of  the  seizure  thereof  to 
satisfy  these  judgments  respectively.  At  the  hearing  of  the  cause,  the  court 
admitted  certain  evidence  to  prove  that  the  marshal  made  a  seizure,  and  gave 
notice  to  the  defendants  that  he  had  seized  any  funds  in  their  hands  to  satisfy 
the  judgment  on  which  the  present  petition  was  founded;  and  an  exception, 
by  a  bill  of  exceptions,  was  taken  to  such  admission.  And  upon  the  final  hear- 
ing, in  February,  1833,  the  court  gave  judgment  for  the  United  States,  for  the 
amount  of  all  the  bonds  and  the  interest  due  thereon,  and  costs. 

The  claim  of  the  United  States  to  the  payment  of  the  debts  due  to  them,  out 
of  the  funds  in  the  hands  of  the  syndics,  is  founded  upon  the  priority  given 
them  by  the  sixty-fifth  section  of  the  duty  collection  act  of  1799,  chapter  128, 
which,  in  cases  of  a  general  insolvency  and  assignment  like  the  present,  pro- 
vides that  the  debts  of  the  United  States  shall  be  first  satisfied  out  of  the  funds 
in  the  hands  of  the  assignees. 

§  833.  The  order  of  distribution  of  the  state  court  under  the  insolvent  laws  of 
Louisiana  is  binding  on  aU  creditors  wltose  claims  are  before  the  court,  and  pro- 
tects the  syndics  or  assignees  against  such  creditors. 

The  first  objection  now  taken  by  the  plaintiffs  in  error  is,  that  the  order  of 
the  parish  court  confirming  the  tableau  of  distribution,  was  the  judgment  of  a 
court  of  competent  jurisdiction,  in  favor  of  each  creditor  whose  debt  was 
therein  stated;  and  that  the  syndics  were  obliged  to  pay  the  proceeds  of  the 
sale  to  such  creditors;  and  the  United  States,  not  being  named  as  creditors 
therein,  can  have  no  right  to  the  fund  against  the  other  creditors.  If  at  the 
time  of  the  confirmation  of  this  tableau  of  distribution,  no  debts  due  to  the 
United  States  had  been  known  to  the  syndics,  and  they  had,  in  ignorance 
thereof,  made  a  distribution  of  the  whole  funds  among  the  other  creditors, 
that  might  have  raised  a  very  different  question.  But  in  point  of  fact,  it  has 
not  been  denied  that  the  syndics,  long  before  that  period,  had  notice  of  the 
existence  of  the  debts  due  to  the  United  States;  and  the  present  suit  was  com- 
menced against  them  in  the  preceding  March. 

§  834*  The  local  laws  of  a  state  governing  distribution  of  insolvents'  estates 
did  not  take  away  the  priority  of  right  of  the  United  States. 

The  United  States  were,  it  is  true,  not  parties  to  the  proceedings  in  the 
parish  court,  nor  were  they  bound  to  appear  and  become  parties  therein.  The 
local  laws  of  the  state  could  not  and  did  not  bind  them  in  their  rights.  They 
could  not  create  a  priority  in  favor  of  other  creditors  in  cases  of  insolvency, 
which  should  supersede  that  of  the  United  States.  The  priority  of  the  latter 
attached  by  the  laws  of  the  United  States,  in  virtue  of  the  assignment  and 
notice  to  the  syndics  of  their  debts.  And  it  was  the  duty  of  the  syndics  to 
have  made  known  those  debts  in  their  tableau  of  distribution,  as  having  such 
priority. 
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§  835.  but  mortgages  on  particular  estates  had  priority  over  the  United 

States  on  the  estates  mortgaged,  but  no  further. 

There  is  no  doubt  that  the  mortgages  upon  particular  estates  sold  must  be 
first  paid  out  of  the  proceeds  of  the  sales  of  those  estates.  But  if  there  be  any 
deficiency  of  the  proceeds  of  any  particular  estate,  to  pay  the  mortgages 
thereon,  the  mortgagees  thereof  cannot  come  in  upon  the  funds  and  proceeds 
of  the  sales  of  the  other  estates,  except  as  general  creditors.  The  district  judge 
was  perfectly  correct  in  the  views  taken  by  him  in  his  opinion  on  this  subject. 

§  836.  Credit  was  lawfully  given  by  the  syndics  on  ike  estate  sold,  and  until 
collected  they  were  not  liable  to  the  United  States. 

It  appears  from  the  papers  in  the  record  that  the  whole  amount  of  the  pro- 
ceeds of  all  the  sales  exceeds  $40,000,  and  that  the  mortgages  are  about 
$27,000;  and  making  allowance  for  other  privileged  claims,  if  any,  there  will 
remain  a  balance  in  the  hands  of  the  syndics  (when  all  the  notes  for  the  sales 
are  paid)  more  than  sufficient  to  pay  all  the  debts  due  to  the  United  States* 
But  the  difficulty  is  that  the  notes  for  a  large  amount  of  their  proceeds, 
namely,  $24,898.60,  did  not  become  due  until  July,  1832,  and  July,  1833  (a 
moiety  in  each  year),  frhe  first  being  after  the  present  suit  was  commenced, 
and  the  latter  after  the  present  judgment  was  rendered.  Now  the  syndics  are 
certainly  not  liable  to  the  United  States  for  the  debts  due  to  them,  unless  funds 
have  actually  come  to  their  hands.  The  notes  for  the  sales  may  all  be  good, 
but  as  one  moiety  thereof  was  not  paid  at  the  time  of  the  judgment,  it  does 
not  judicially  appear  that,  even  at  that  time,  they  had  funds  out  of  which  the 
United  States  were  entitled  to  judgments.  If  the  remaining  moiety  of  the 
notes  has  been  since  paid,  the  United  States  will  then  have  a  legal  claim 
thereon  for  their  debts.  For  this  reason  the  judgment  of  the  district  court 
must  be  reversed,  and  the  cause  sent  back  for  further  proceedings. 

§  837.  Where  the  cause  is  tried  by  the  court,  cm  exception  to  the  admission  of 
evidence  is  not  a  subject  for  bill  of  exceptions.  But  if  evidence  be  improperly 
admitted,  the  supreme  court  will  reject  it. 

In  regard  to  the  bill  of  exceptions,  as  the  cause  was,  by  consent,  not  tried 
by  a  jury,  the  exception  to  the  admission  of  evidence  was  not  properly  the 
subject  of  a  bill  of  exceptions.  But,  if  the  district  court  improperly  admitted 
the  evidence,  the  only  effect  would  be  that  this  court  would  reject  that  evi- 
dence, and  proceed  to  decide  the  cause  as  if  it  were  not  in  the  record.  It 
would  not,  however,  of  itself,  constitute  any  ground  for  a  reversal  of  the  judg- 
ment. But  we  are  of  opinion  that  the  evidence  was  properly  admissible  as  proof 
positive  to  the  syndics  of  the  debts  due  to  the  United  States ;  and  if  the  fact  was 
material  to  enable  the  court  to  render  suitable  judgment  on  the  statement  of 
the  parties,  it  is  not  easy  to  perceive  why  it  should  have  been  objectionable. 
Without  this  evidence,  there  seems  to  be  enough  in  the  record  to  show  that 
the  syndics  had  full  notice  of  the  debts  due  to  the  United  States.  They  do 
not  even  set  up  in  their  answers  any  want  of  notice  as  a  defense.  But  in  the 
present  state  of  the  case,  this  matter  is  the  less  important  because  they  now 
have  the  most  ample  notice  of  the  debts  due  to  the  United  States;  and  these 
will,  at  all  events,  be  payable  out  of  the  residue  of  the  sales  when  it  is  re- 
ceived. 

With  the  question  of  costs  this  court  has  nothing  to  do;  and  as  the  judg- 
ment is  reversed  for  another  cause,  it  becomes  immaterial  to  be  considered. 
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BAYNE  v.  UNITED  STATE& 
(8  Otto,  642,  648.     1876.) 

Appeal  from  TL  S.  Circuit  Court,  District  of  Maryland. 

Opinion  by  Mb.  Justice  Davis. 

Statement  of  Facts. —  This  suit  was  brought  by  the  United  States  against 
the  trustees  of  Bayne  &  Co.  The  court  below  passed  a  decree  declaring  the 
United  States  to  be  a  preferred  creditor  of  that  firm  in  the  sum  of  $100,000, 
and  directing  the  trustees  to  pay  it  out  of  the  trust  fund  in  their  hands,  as  far 
as  it  would  suffice  therefor,  to  the  exclusion  of  the  claims  of  any  other  cred- 
itor.    The  trustees  appealed  to  this  court. 

The  proofs,  although  conflicting  in  some  particulars,  establish  the  material 
facts  which  entitle  the  complainant  to  relief.  The  United  States,  March  31, 
1S66,  gave  a  draft  in  favor  of  Brevet  Lieut.-Colonel  Edward  E.  Paulding,  a 
paymaster  in  the  army,  for  $200,000,  on  the  First  National  Bank  of  Washing- 
ton, D.  C.  a  depositary  of  public  money,  duly  designated  as  such  by  the  secre- 
tary of  the  treasury.  He  deposited  it  to  his  credit,  as  such  officer,  in  that 
bank,  the  13th  day  of  the  following  April.  He  had  no  individual  ac- 
count there.  On  the  21st  of  the  latter  month  he  drew  two  checks  on  that 
bank,  each  for  $100,000,  indorsed  them  in  blank,  and  sent  them  to  the  cashier 
of  the  Merchants'  National  Bank  of  Washington,  who  presented  them  to  the 
former  bank,  with  the  information  that  Lawrence  P.  Bayne,  a  member  of  the 
firm  of  Bayne  &  Co.,  desired  that  $100,000  should  be  deposited  to  its  credit  in 
New  York.  This  was  done,  and  the  amount  realized  by  Bayne  &  Co.,  who,  it 
is  not  pretended,  were  creditors  of  the  United  States.  One-half  of  the  re- 
maining $100,000  was  paid  in  currency  to  the  Merchants'  Bank.  A  draft  in 
its  favor  on  New  York  for  the  residue  was  afterwards  transferred  by  it  to 
Bayne  &  Co. 

The  decree  confines  the  rights  of  the  United  States  as  a  preferred  creditor 
of  Bayne  &  Co.  to  the  $100,000  deposited  to  the  credit  of  the  firm  in  New 
York,  and  no  question  as  to  the  remainder  is  now  before  us. 

On  the  2d  or  3d  of  the  next  month  (May)  Bayne  &  Co.  suspended  payment, 
and  on  the  5th  made  an  assignment  in  favor  of  their  creditors,  making  certain 
preferences,  which  have  no  bearing  on  the  present  controversy.  The  Mer- 
chants' Bank  was  largely  the  creditor  of  Bayne  &  Co.,  and  met  with  a  disas- 
trous failure,  occasioned  in  a  great  degree  by  the  insolvency  of  that  firm. 

§  838.  One  xoho  obtains  public  money  to  which  he  is  not  entitled  becomes 
thereby  a  debtor  of  the  United  States,  who  is  entitled  to  priority  of  payment  of 
such  debt. 

Government  funds  in  a  bank,  which  is  a  public  depositary,  can  only  be  law- 
fully withdrawn  therefrom  by  a  disbursing  officer,  to  meet  the  legitimate  re- 
quirements of  the  public  service.  The  money  in  question  was  applicable  to  a 
specific  purpose,  and  diverting  it,  as  was  done  in  this  case,  to  other  uses,  was 
a  criminal  misappropriation  of  it.  Even  its  transfer  to  another  depositary, 
although  no  private  interest  was  to  be  thereby  subserved,  was  forbidden  by 
an  explicit  and  peremptory  general  order  of  the  paymaster-general.  We  are 
fully  satisfied  by  the  proofs  that  the  transactions  between  Paulding,  the  Mer- 
chants' Bank,  and  the  First  National  Bank?  were  the  result  of  a  fraudulent 
purpose  to  secure  the  use  of  the  public  money  to  Bayne  &  Co.,  who  received 
it  with  full  knowledge  that  it  belonged  to  the  United  States,  and  had  been 
applied  in  manifest  violation  of  the  aot  of  congress.    The  law  imposes  on 
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that  firm  an  obligation,  and  implies  a  promise  on  its  part  to  refund  the  money 
to  its  owner.  Such  a  promise  can  be  enforced  by  action.  Assumpsit  ^ill  lie 
whenever  the  defendant  has  received  money  which  is  the  property  of  the 
plaintiff,  and  which  the  defendant  is  obliged  by  natural  justice  and  equity  to 
refund.  Moses  v.  Macferlan,  2  Burr.,  1012.  Bayne  &  Co.  are  indebted  to  the 
United  States,  within  the  meaning  of  the  fifth  section  of  the  act  of  congress 
of  March  3,  f797,  1  Stat.,  515.  The  form  of  their  indebtedness,  or  the  mode 
in  which  it  was  incurred,  is  immaterial.  Lewis,  Trustee,  v.  United  States,  92 
U.  S.,  618  (Dr.  and  Cr.,  §§  1887-92).  The  government  being  entitled  to  a 
preference  and  priority  of  payment  from  the  assets  of  its  insolvent  debtors, 
the  relief  in  this  case  was,  in  our  opinion,  properly  granted. 

Decree  affirmed. 
UNITED  STATES  v.  FISHER. 

(3  Granch,  858-405.     1804.) 

Ekkob  to  U.  S.  Circuit  Court,  District  of  Pennsylvania. 

Opinion  by  Mabshall,  C.  J. 

Statement  of  Facts. —  The  question  in  this  case  is,  whether  the  United 
States,  as  holders  of  a  protested  bill  of  exchange,  which  has  been  negotiated 
in  the  ordinary  course  of  trade,  are  entitled  to  be  preferred  to  the  general 
creditors,  where  the  debtor  becomes  bankrupt? 

§  839.  The  priority  given  by  law  to  the  United  States  over  other  creditors  of  a 
bankrupt  debtor  by  tlie  act  of  March  5,  1797,  section  5,  extends  to  debtors  gener- 
aUy,  and  is  not  confined  to  persons  accountable  for  public  moneys. 

The  claim  to  this  preference  is  founded  on  the  fifth  section  of  the  act,  en- 
titled "  an  act  to  provide  more  effectually  for  the  settlement  of  accounts  be- 
tween the  United  States  and  receivers  of  public  money ."  1  Stats,  at  Large, 
512.  The  section  is  in  these  words:  "And  be  it  further  enacted,  that  where 
any  revenue  officer,  or  other  person,  hereafter  becoming  indebted  to  the 
United  States,  by  bond  or  otherwise,  shall  become  insolvent,  or  where  the 
estate  of  any  deceased  debtor,  in  the  hands  of  executors  or  administrators, 
shall  be  insufficient  to  pay  all  the  debts  due  from  the  deceased,  the  debt  due 
to  the  United  States  shall  be  first  satisfied ;  and  the  priority  hereby  established 
shall  be  deemed  to  extend  as  well  to  cases  in  which  a  debtor,  not  having  suffi- 
cient property  to  pay  all  his  debts,  shall  make  a  voluntary  assignment  thereof, 
or  in  which  the  estate  and  effects  of  an  absconding,  concealed,  or  absent 
debtor  shall  be  attached  by  process  of  law,  as  to  cases  in  which  an  act  of  legal 
bankruptcy  shall  be  committed." 

That  these  words,  taken  in  their  natural  and  usual  sense,  would  embrace  the 
case  before  the  court,  seems  not  to  be  controverted.  "Any  revenue  officer,  or 
other  person,  hereafter  becoming  indebted  to  the  United  States  by  bond  or 
otherwise,"  is  a  description  of  persons,  which,  if  neither  explained  nor  restricted 
by  other  words  or  circumstances,  would  comprehend  every  debtor  of  the  pub- 
lic, however  his  debt  might  have  been  contracted. 

But  other  parts  of  the  act  involve  this  question  in  much  embarrassment. 

§  840.  Rules  for  the  construction  of  statutes. 

It  is  undoubtedly  a  well-established  principle  in  the  exposition  of  statutes, 
that  every  part  is  to  be  considered,  and  the  intention  of  the  legislature  to  be 
extracted  from  the  whole.  It  is  also  true,  that  where  great  inconvenience  will 
result  from  a  particular  construction,  that  construction  is  to  be  avoided,  unless 
the  meaning  of  the  legislature  be  plain ;  in  which  case  it  must  be  obeyed. 
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On  the  abstract  principles  which  govern  courts  in  construing  legislative 
acts,  no  difference  of  opinion  can  exist.  It  is  only  in  the  application  of  those 
principles  that  the  difference  discovers  itself. 

As  the  enacting  clause  in  this  case  would  plainly  give  the  United  States  the 
preference  they  claim,  it  is  incumbent  on  those. who  oppose  that  preference  to 
show  an  intent  varying  from  that  which  the  words  import.  In  doing  this,  the 
whole  act  has  been  critically  examined ;  and  it  has  been  contended  with  great 
ingenuity  that  every  part  of  it  demonstrates  the  legislative  mind  to  have  been 
directed  towards  a  class  of  debtors  entirely  different  from  those  who  become 
so  by  drawing  or  indorsing  bills,  in  the  ordinary  course  of  business. 

§  841.  effect  of  title  of  act 

The  first  part  which  has  been  resorted  to  is  the  title.  On  the  influence 
which  the  title  ought  to  have  in  construing  the  enacting  clauses,  much  has 
been  said;  and  yet  it  is  not  easy  to  discern  the  point  of  difference  between  the 
opposing  counsel  in  this  respect.  Neither  party  contends  that  the  title  of  an 
act  can  control  plain  words  in  the  body  of  the  statute ;  and  neither  denies 
that,  taken  with  other  parts,  it  may  assist  in  removing  ambiguities.  Where 
the  intent  is  plain,  nothing  is  left  to  construction.  Where  the  mind  labors  to 
discover  the  design  of  the  legislature,  it  seizes  every  thing  from  which  aid  can 
be  derived ;  and  in  such  case  the  title  claims  a  degree  of  notice,  and  will  have 
its  due  share  of  consideration. 

The  title  of  the  act  is  unquestionably  limited  to  "  receivers  of  public  money ;" 
a  term  which  undoubtedly  excludes  the  defendant  in  the  present  case. 

The  counsel  for  the  defendants  have  also  completely  succeeded  in  demon- 
strating, that  the  four  first  sections  of  this  act  relate  only  to  particular  classes 
of  debtors,  among  whom  the  drawer  and  indorser  of  a  protested  bill  of  ex- 
change would  not  be  comprehended.  Wherever  general  words  have  been 
used  in  these  sections,  they  are  restrained  by  the  subject  to  which  they  relate, 
and  by  other  words  frequently  in  the  same  sentence,  to  particular  objects,  so 
as  to  make  it  apparent  that  they  were  employed  by  the  legislature  in  a  lim- 
ited sense.  Hence  it  has  been  argued,  with  great  strength  of  reasoning,  that 
the  same  restricted  interpretation  ought  to  be  given  to  the  fifth  section  like- 
wise. 

If  the  same  reason  for  that  interpretation  exists ;  if  the  words  of  the  act 
generally,  or  the  particular  provisions  of  this  section,  afford  the  same  reason 
for  limiting  its  operation  which  is  afforded  with  respect  to  those  which  pre- 
cede it,  then  its  operation  must  be  limited  to  the  same  objects.  The  fifth  sec- 
tion relates  entirely  to  the  priority  claimed  by  the  United  States  in  the 
payment  of  debts.  On  the  phraseology  of  this  act  it  has  been  observed  that 
there  is  a  circuity  of  expression  which  would  not  have  been  used  if  the  inten- 
tion of  the  legislature  had  been  to  establish  its  priority  in  all  cases  whatever. 
Instead  of  saying  "  any  revenue  officer,  or  other  person  hereafter  becoming 
indebted  to  the  United  States,"  the  natural  mode  of  expressing  such  an  intent 
would  have  been,  "any  person  indebted  to  the  United  States;"  and  hence  it 
has  been  inferred  that  debtors  of  a  particular  description  only  were  in  the 
mind  of  the  legislature. 

It  is  true  the  mode  of  expression  which  has  been  suggested  is  at  least  as  ap- 
propriate as  that  which  has  been  used ;  but  between  the  two  there  is  no  differ- 
ence of  meaning,  and  it  cannot  be  pretended  that  the  natural  sense  of  words 
is  to  be  disregarded  because  that  which  they  import  might  have  been  better 
or  more  directly  expressed. 
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As  a  branch  of  this  argument,  it  has  also  been  said  that  the  description 
commences  with  the  very  words  which  are  used  in  the  beginning  of  the  first 
section ;  and  from  that  circumstance  it  has  been  inferred  that  the  same  class 
of  cases  was  still  in  view.  The  commencing  words  of  each  section  are,  "  Any 
revenue  officer  or  other  person."  But  the  argument  drawn  from  this  source, 
if  the  subject  be  pursued  further,  seems  to  operate  against  the  defendants.  In 
the  first  section  the  words  are,  "  Any  revenue  officer  or  other  person  account- 
able for  public  money."  With  this  expression  completely  in  view,  and  having 
used  it  in  part,  the  description  would  probably  have  been  adopted  throughout, 
had  it  been  the  intention  of  the  legislature  to  describe  the  same  class  of  debt- 
ors. But  it  is  immediately  dropped  and  more  comprehensive  words  are  em- 
ployed. For  persons  "accountable  for  public  money,"  persons  "hereafter 
becoming  indebted  to  the  United  States,  by  bond  or  otherwise,"  are  substituted. 
This  change  of  language  strongly  implies  an  intent  to  change  the  object  of 
legislation. 

But  the  great  effort  on  the  part  of  the  defendant  is  to  connect  the  fifth  with 
the  four  preceding  sections;  and  to  prove  that,  as  the  general  words  in  those 
sections  are  restricted  to  debtors  of  a  particular  description,  the  general  words 
of  the  fifth  section  ought  also  to  be  restricted  to  debtors  of  the  same  descrip- 
tion.   On  this  point  lies  the  stress  of  the  cause. 

In  the  analysis  of  the  foregoing  parts  of  the  act  the  counsel  for  the  defend- 
ants have  shown  that  the  general  terms  which  have  been  used  are  uniformly 
connected  with  other  words  in  the  same  section,  and  frequently  in  the  same 
sentence,  which  necessarily  restrict  them.  They  have  also  shown  that  the 
provisions  of  those  parts  of  the  act  are  of  such  a  nature  that  the  words,  tak- 
ing the  natural  import  of  the  whole  sentence  together,  plainly  form  provis- 
ions only  adapted  to  a  class  of  cases  which  those  words  describe  if  used  in  a 
limited  sense.  It  may  be  added  that  the  four  first  sections  of  the  act  are  con- 
nected with  each  other  and  plainly  contain  provisions  on  the  same  subject. 
They  all  relate  to  the  mode  of  proceeding  on  suits  instituted  in  courts,  and 
each  section  regulates  a  particular  branch  of  that  proceeding.  Where  the 
class  of  suits  is  described  in  the  first  section,  it  is  natural  to  suppose  that  the 
subsequent  regulations  respecting  suits  apply  to  those  which  have  been  de- 
scribed. 

The  first  section  directs  that  suits  shall  be  instituted  against  revenue  officers, 
and  other  persons  accountable  for  public  money,  and  imposes  a  penalty  on 
delinquents,  where  a  suit  shall  be  commenced  and  prosecuted  to  judgment. 
The  second  section  directs  that  certain  testimony  shall  be  admitted  at  the  trial 
of  the  cause.  The  third  section  prescribes  the  condition  under  which  a  con- 
tinuance may  be  granted,  and  the  fourth  section  respects  the  testimony  which 
may  be  produced  by  the  defendant.  These  are  all  parts  of  the  same  subject; 
and  there  is  strong  reason,  independent  of  the  language  of  the  act,  to  sup- 
pose that  the  provisions  respecting  them  were  designed  to  be  co-extensive  with 
each  other. 

But  the  fifth  section  is  totally  unconnected  with  those  which  precede  it. 
Regulations  of  a  suit  in  court  no  longer  employ  the  mind  of  the  legislature. 
The  preference  of  the  United  States  to  other  creditors  becomes  the  subject  of 
legislation ;  and  as  this  subject  is  unconnected  with  that  which  had  been  dis- 
posed of  in  the  foregoing  sections,  so  is  the  language  employed  upon  it  with- 
out reference  to  that  which  had  been  previously  used.  If  this  language  was 
ambiguous,  all  the  means  recommended  by  the  counsel  for  the  defendants 
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would  be  resorted  to  in  order  to  remove  the  ambiguity.  But  it  appears  to  the 
majority  of  the  court  to  be  too  explicit  to  require  the  application  of  those 
principles  which  are  useful  in  doubtful  cases. 

The  mischiefs  to  result  from  the  construction  on  which  the  United  States 
insist  have  been  stated  as  strong  motives  for  overruling  that  construction. 
That  the  consequences  are  to  be  considered  in  expounding  laws,  where  the  in- 
tent is  doubtful,  is  a  principle  not  to  be  controverted;  but  it  is  also  true  that 
it  is  a  principle  which  must  be  applied  with  caution,  and  which  has  a  degree 
of  influence  dependent  on  the  nature  of  the  case  to  which  it  is  applied.  Where 
rights  are  infringed,  where  fundamental  principles  are  overthrown,  where  the 
general  system  of  the  laws  is  departed  from,  the  legislative  intention  must  be 
expressed  with  irresistible  clearness  to  induce  a  court  of  justice  to  suppose  a 
design  to  effect  such  objects.  But  where  only  a  political  regulation  is  made, 
which  is  inconvenient,  if  the  intention  of  the  legislature  be  expressed  in  terms 
which  are  sufficiently  intelligible  to  leave  no  doubt  in  the  mind  when  the 
words  are  taken  in  their  ordinary  sense,  it  would  be  going  a  great  way  to  say 
that  a  constrained  interpretation  must  be  put  upon  them  to  avoid  an  incon- 
venience which  ought  to  have  been  contemplated  in  the  legislature  when  the 
act  was  passed,  and  which,  in  their  opinion,  was  probably  overbalanced  by  the 
particular  advantages  it  was  calculated  to  produce. 

Of  the  latter  description  of  inconveniences  are  those  occasioned  by  the  act 
in  question.  It  is  for  the  legislature  to  appreciate  them.  They  are  not  of 
such  magnitude  as  to  induce  an  opinion  that  the  legislature  could  not  intend 
to  expose  the  citizens  of  the  United  States  to  them,  when  words  are  used 
which  manifest  that  intent.  On  this  subject  it  is  to  be  remarked  that  no  lien 
is  created  by  this  law.  No  bona  fide  transfer  of  property  in  the  ordinary 
course  of  business  is  overreached.  It  is  only  a  priority  in  payment,  which 
undCT  different  modifications,  is  a  regulation  in  common  use ;  and  this  priority 
is  limited  to  a  particular  state  of  things  when  the  debtor  is  living,  though  it 
takes  effect  generally  if  he  be  dead. 

Passing  from  a  consideration  of  the  act  itself,  and  the  consequences  which 
flow  from  it,  the  counsel  on  each  side  have  sought  to  strengthen  their  con- 
struction by  other  acts  in  pari  materia.  The  act  of  the  3d  of  March,  1797, 
has  been  supposed  to  be  a  continuation  of  legislative  proceeding  on  the  sub- 
ject which  was  commenced  on  the  3d  of  March,  1795  (1  Stats,  at  Large,  441), 
by  the  act  "for  the  more  effectual  recovery  of  debts  due  from  individuals  to  the 
United  States,"  which  relates  exclusively  to  the  receivers  of  public  money. 
Admitting  the  opinion  that  the  act  of  1797  was  particularly  designed  to  sap- 
ply  the  defects  of  that  of  1795,  to  be  correct,  it  does  not  seem  to  follow  that 
a  substantive  and  independent  section,  having  no  connection  with  the  pro- 
visions made  in  1795,  should  be  restricted  by  it. 

The  act  of  1795  contains  nothing  relative  to  the  priority  of  the  United 
States,  and  therefore,  will  not  explain  the  fifth  section  of  the  act  of  1797, 
which  relates  exclusively  to  that  subject.  But  the  act  of  1797,  neither  in  its 
title  nor  its  enacting  clauses,  contains  any  words  of  reference  to  the  act  of 
1795.  The  words  which  are  supposed  to  imply  this  reference  are,  "to  provide 
more  effectually."  But  these  words  have  relation  to  the  existing  state  of  the 
law,  on  all  the  subjects  to  which  the  act  of  1797  relates,  not  to  those  alone 
which  are  comprehended  in  the  act  of  1795.  The  title  of  the  act  of  1795  is 
also,  "  for  the  more  effectual  recovery  of  debts,"  and  consequently  refers  to 
certain  pre-existing  laws.    The  act  of  1797,  therefore,  may  be  supposed  to 

820 


PRIORITY  OF  THE  UNITED  STATES  AS  A  CREDITOR.  §  841. 

have  in  view  the  act  of  1795,  when  providing  for  the  objects  contemplated  in 
that  act;  but  must  be  supposed  to  have  other  acts  in  view,  when  providing  for 
objects  not  contemplated  in  that  act. 

As,  therefore,  the  act  of  1795  contains  nothing  respecting  the  priority  of 
the  United  States,  but  is  limited  to  provisions  respecting  suits  in  court,  the  act 
of  1797  may  be  considered  in  connection  with  that  act,  while  on  the  subject  of 
suits  in  court;  but  when  on  the  subject  of  preference,  must  be  considered  in 
connection  with  acts  which  relate  to  the  preference  of  the  United  States. 

The  first  act  on  this  subject  passed  on  the  31st  of  July,  1789,  section  21  (1  Stat, 
at  Large,  42),  and  pave  the  United  States  a  preference  only  in  the  case  of  bonds 
for  duties.  On  the  4th  of  August,  1790  (1  Stat,  at  Large,  145),  an  act  was 
passed  on  the  same  subject  with  that  of  1789,  which  repeals  all  former  acts, 
and  re-enacts,  in  substance,  the  twenty -first  section,  relative  to  the  priority  of 
the  United  States.  On  the  2d  of  May,  1792  (1  Stat,  at  Large,  263,  §  18),  the 
priority  priviously  given  to  the  United  States  is  transferred  to  the  sureties  on 
duty  bonds,  who  shall  themselves  pay  the  debt;  and  the  cases  of  insolvency, 
in  which  this  priority  is  to  take  place,  are  explained  to  comprehend  the  case  of  a 
voluntary  assignment,  and  the  attached  effects  of  an  absconding,  concealed  or 
absent  debtor. 

Such  was  the  title  of  the  United  States  to  a  preference  in  the  payment  of 
debts  previous  to  the  passage  of  the  act  of  1797.  It  was  limited  to  bonds  for 
the  payment  of  duties  on  imported  goods,  and  on  the  tonnage  of  vessels.  An 
internal  revenue  had  been  established,  and  extensive  transactions  had  taken 
place,  in  the  course  of  which  many  persons  had  necessarily  become  indebted 
to  the  United  States.  But  no  attempt  to  give  them  a  preference  in  the  collec- 
tion of  such  debts  had  been  made. 

This  subject  is  taken  up  in  the  fifth  section  of  the  act  of  1797.  The  term 
"  revenue  officer,"  which  is  used  in  that  act,  would  certainly  comprehend  any 
persons  employed  in  the  collection  of  the  internal  revenue;  yet  it  may  be  well 
doubted  whether  those  persons  are  contemplated  in  the  foregoing  sections  of 
the  act.  They  relate  to  a  suit  in  court,  and  are  perhaps  restricted  to  those  re- 
ceivers of  public  money  who  have  accounts  on  the  books  of  the  treasury.  The 
head  of  the  department  in  each  state  most  probably  accounts  with  the  treas- 
ury, and  the  sub-collectors  account  with  him.  If  this  be  correct,  a  class  of 
debtors  would  be  introduced  into  the  fifth  section  by  the  term  "  revenue  officers," 
who  are  indeed  within  the  title,  but  not  within  the  preceding  enacting  clauses 
of  the  law. 

But  passing  over  this  term,  the  succeeding  words  seem,  to  the  majority  of 
the  court,  certainly  to  produce  this  eflfec^  They  are,  "or  other  person  here- 
after becoming  indebted  to  the  United  States  bjr  bond  or  otherwise."  If  this 
section  was  designed  to  place  the  collection  of  the  internal  revenue  on  the 
same  footing  of  security  with  the  external  revenue,  as  has  been  argued  by  one 
of  the  counsel  for  the  defendants,  a  design  so  reasonable  that  it  would  natu- 
rally be  attributed  to  the  legislature,  then  the  debtors  for  excise  duties  would  be 
comprehended  within  it;  yet  those  debtors  cannot  be  brought  within  the  title, 
or  the  previous  enacting  clauses  of  the  bill.  The  fifth  section,  then,  would  in- 
troduce a  new  class  of  debtors,  and  if  it  does  so  in  any  case,  the  act  furnishes 
no  principle  which  shall  restrain  the  words  of  that  section  to  every  case  to 
which  they  apply. 

Three  acts  of  congress  have  passed,  subsequent  to  that  under  particular  con- 
sideration, which  have  been  supposed  to  bear  upon  the  case.    The  first  passed 
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on  the  11th  of  July,  1798,  and  is  entitled  "  An  act  to  regulate  and  fix  the  com- 
pensation of  the  officers  employed  in  collecting  the  internal  revenues  of  the 
United  States,  and  to  insure  more  effectually  the  settlement  of  their  accounts." 
The  thirteenth  section  of  this  act  (1  Stats,  at  Large,  593)  refers  expressly  to 
the  provisions  of  the  act  of  March,  1797,  on  the  subject  of  suits  to  be  instituted 
on  the  bonds  given  by  the  officers  collecting  the  internal  revenue,  and  shows  con- 
clusively that  in  the  opinion  of  the  legislature  the  four  first  sections  of  that 
act  did  not  extend  to  the  case  of  those  officers,  consequently,  if  the  fifth  sec- 
tion extends  to  them,  it  introduces  a  class  of  debtors  distinct  from  those  con- 
templated in  the  clauses  which  respect  suits  in  court.  The  fifteenth  section 
of  this  act  takes  up  the  subject  which  is  supposed  to  be  contemplated  by  the 
fifth  section  of  the  act  of  1797,  and  declares  the  debt  due  from  these  revenue 
officers  to  the  United  States  to  be  a  lien  on  their  real  estates,  and  on  the  real 
estates  of  their  sureties,  from  the  institution  of  suit  thereon.  It  can  scarcely 
be  supposed  that  the  legislature  would  have  given  a  lien  on  the  real  estate 
without  providing  for  a  preference  out  of  the  personal  estate,  especially  where 
there  was  no  real  estate,  unless  that  preference  was  understood  to  be  secured 
by  a  previous  law. 

The  same  obsef  vation  applies  to  a  subsequent  act  of  the  same  session  for 
laying  a  direct  tax  (1  Stat,  at  Large,  597).  A  lien  is  reserved  on  the  real  estate 
of  the  collector,  without  mentioning  any  claim  to  preference  out  of  his  per- 
sonal estate.  The  last  law  which  contains  any  provision  on  the  subject  of 
preference  passed  on  the  2d  of  March,  1799  (1  Stat,  at  Large,  676).  The 
sixty-fifth  section  of  that  act  has  been  considered  as  repealing  the  fifth  sec- 
tion of  the  act  of  1797,  or  of  manifesting  the  limited  sense  in  which  it  is  to 
be  understood.  It  must  be  admitted  that  this  section  involves  the  subject  in 
additional  perplexity ;  but  it  is  the  opinion  of  the  court,  that  on  fair  construc- 
tion, it  can  apply  only  to  bonds  taken  for  those  duties  on  imports  and  tonnage, 
which  arethe  subject  of  the  act.  From  the  first  law  passed  on  this  subject,  every 
act  respecting  the  collection  of  those  duties  had  contained  a  section  giving  a 
preference  to  the  United  States,  in  case  of  the  insolvency  of  the  collectors  of 
them. 

The  act  of  1797,  if  construed  as  the  United  States  would  construe  it,  would 
extend  to  those  collectors  if  there  was  no  other  provision  in  any  other  act 
giving  a  priority  to  the  United  States  in  these  cases.  As  there  was  such  a 
previous  act,  it  might  be  supposed  that  its  repeal  by  a  subsequent  law  would 
create  a  doubt  whether  the  act  of  1797  would  comprehend  the  case,  and, 
therefore,  from  abundant  caution,  it  might  be  deemed  necessary  still  to  retain 
the  section  in  the  new  act  respecting  those  duties.  The  general  repealing 
clause  of  the  act  of  1799  cannot  be  construed  to  repeal  the  act  of  1797,  unless 
it  provides  for  the  cases  to  which  that  act  extends. 

It  has  also  been  argued  that  the  bankrupt  law  itself  affords  ground  for  the 
opinion  that  the  United  States  do  not  claim  a  general  preference.  (2  Stats, 
at  Large,  36).  The  words  of  the  sixty-second  section  of  that  law  apply  to 
debts  generally  as  secured  by  prior  acts.  But  as  that  section  was  not  upon 
the  subject  of  preference,  but  was  merely  designed  to  retain  the  rights  of  the 
United  States  in  their  existing  situation,  whatever  that  situation  might  be,  the 
question  may  well  be  supposed  not  to  have  been  investigated  at  that  time,  and 
the  expressions  of  the  section  were  probably  not  considered  with  a  view  to 
any  influence  they  might  have  on  those  rights. 

After  maturely  considering  this  doubtful  statute,  and  comparing  it  with 
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other  acts  in  pari  materia,  it  is  the  opinion  of  the  majority  of  the  court  that 
the  preference  given  to  the  United  States  by  the  fifth  section  is  not  confined 
to  revenue  officers  and  persons  accountable  for  public  money,  but  extends  to 
debtors  generally.  Supposing  this  distinction  not  to  exist,  it  is  contended 
that  this  priority  of  the  United  States  cannot  take  effect  in  any  case  where 
suit  has  not  been  instituted;  and  in  support  of  this  opinion  several  decisions  of 
the  English  judges  with  respect  to  the  prerogative  of  the  crown  have  been 
quoted. 

To  this  argument  the  express  words  of  the  act  of  congress  seem  to  be  op- 
posed. The  legislature  has  declared  the  time  when  this  priority  shall  have  its 
commencement;  and  the  court  think  those  words  conclusive  on  the  point. 
The  cases  certainly  show  that  a  bona  fide  alienation  of  property  before  the 
right  of  priority  attaches  will  be  good,  but  that  does  not  affect  the  present 
case.  From  the  decisions  on  this  subject  a  very  ingenious  argument  was 
drawn  by  the  counsel  who  made  this  point.  The  bankrupt  law,  he  says,  does 
not  bind  the  king,  because  he  is  not  named  in  it ;  yet  it  has  been  adjudged  that 
the  effects  of  a  bankrupt  are  placed  beyond  the  reach  of  the  king  by  the  as- 
signment made  under  that  law,  unless  they  shall  have  been  previously  bound. 
He  argues,  that  according  to  the  understanding  of  the  legislature,  as  proved  by 
their  acts  relative  to  insolvent  debtors,  and  according  to  the  decisions  in  some 
of  the  inferior  courts,  the  bankrupt  law  would  not  bind  the  United  States,  al- 
though the  sixty-second  section  had  not  been  inserted.  That  section,  there- 
fore, is  only  an  expression  of  what  would  be  law  without  it,  and  consequently 
is  an  immaterial  section;  as  the  king,  though  not  bound  by  the  bankrupt  tyw, 
is  bound  by  the  assignment  made  under  it ;  so  he  contended  that  the  United 
States,  though  not  bound  by  the  law,  are  bound  by  the  assignment. 

But  the  assignment  is  made  under  and  by  the  direction  of  the  law,  and  a  pro- 
viso that  nothing  contained  in  the  law  shall  affect  the  right  of  preference 
claimed  by  the  United  States  is  equivalent  to  a  proviso  that  the  assignment 
shall  not  affect  the  right  of  preference  claimed  by  the  United  States. 

§  842.  A  law  giving  priority  to  the  claim  of  the  United  States  over  general 
creditors  of  bankrupt  debtors  is  not  unconstitutional. 

If  the  aot  has  attempted  to  give  the  United  States  a  preference  in  the  case 
before  the  court,  it  remains  to  inquire  whether  the  constitution  obstructs  its 
operation.  To  the  general  observations  made  on  this  subject,  it  will  only  be 
observed  that  as  the  court  can  never  be  unmindful  of  the  solemn  duty  imposed 
on  the  judicial  department  when  a  claim  is  supported  by  an  act  which  con- 
flicts with  the  constitution,  so  thfc  court  can  never  be  unmindful  of  its  duty  to 
obey  laws  which  are  authorized  by  that  instrument. 

In  the  case  at  bar  the  preference  claimed  by  the  United  States  is  not  pro- 
hibited, but  it  has  been  truly  said  that  under  a  constitution  conferring  specific 
powers  the  power  contended  for  must  be  granted  or  it  cannot  be  exercised. 
It  is  claimed  under  the  authority  to  make  all  laws  which  shall  be  necessary 
and  proper  to  carry  into  execution  the  powers  vested  by  the  constitution  in 
the  government  of  the  United  States,  or  in  any  department  or  officer  thereof. 
In  construing  this  clause  it  would  bo  incorrect,  and  would  produce  endless 
difficulties,  if  the  opinion  should  be  maintained  that  no  law  was  authorized 
which  was  not  indispensably  necessary  to  give  effect  to  a  specified  power. 

Where  various  systems  might  be  adopted  for  that  purppse,  it  might  be  said 
with  respect-  to  each  that  it  was  not  necessary,  because  the  end  might  be  ob- 
tained by  other  means.    Congress  must  possess  the  choice  of  means,  and  must 
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be  empowered  to  use  any  means  which  are  in  fact  conducive  to  the  exercise 
of  a  power  granted  by  the  constitution.  The  government  is  to  pay  the  debt 
of  the  Union,  and  must  be  authorized  to  use  the  means  which  appear  to  itself 
most  eligible  to  effect  that  object.  It  has,  consequently,  a  right  to  make  re- 
mittances by  bills  or  otherwise,  and  to  take  those  precautions  which  will 
render  the  transaction  safe. 

This  claim  of  priority  on  the  part  of  the  United  States  will,  it  has  been  said, 
interfere  with  the  right  of  the  state  sovereignties  respecting  the  dignity  of  debts, 
and  will  defeat  the  measures  they  have  a  right  to  adopt  to  secure  themselves 
against  delinquencies  on  the  part  of  their  own  revenue  officers.  But  this  is 
an  objection  to  the  constitution  itself.  The  mischief  suggested  so  far  as  it 
can  really  happen,  is  the  necessary  consequence  of  the  supremacy  of  the  laws 
of  the  United  States  on  all  subjects  to  which  the  legislative  power  of  congress 
extends. 

As  the  opinion  given  in  the  court  below  was  that  the  plaintiffs  did  not 
maintain  their  action  on  the  whole  testimony  exhibited,  it  is  necessary  to  ex- 
amine that  testimony.  It  appears  that  the  plaintiffs  have  proceeded  on  the 
transcripts  from  the  books  of  the  treasury,  under  the  idea  that  this  suit  is 
maintainable  under  the  act  of  1797.  The  court  does  not  mean  to  sanction 
that  opinion ;  but,  as  no  objection  was  taken  to  the  testimony,  it  is  understood 
to  have  been  admitted.  It  is  also  understood  that  there  is  no  question  to  be 
made  respecting  notice;  but  that  the  existence  of  the  debt  is  admitted,  and 
the  right  of  the  United  States  to  priority  of  payment  is  the  only  real  point  in 
the  cause. 

The  majority  of  •  this  court  is  of  opinion  that  the  United  States  are  entitled 
to  that  priority,  and,  therefore,  the  judgment  of  the  circuit  court  is  to  be  re- 
versed, and  the  cause  to  be  remanded  for  further  proceedings. 

Judgment  reversed. 

UNITED  STATES  v.  BACK. 
(8  Peters,  271-276.    1884.) 

Opinion  by  Mb.  Justice  Thompson. 

Statement  of  Facts. —  This  cause  comes  up  on  a  writ  of  error  from  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Maryland.  The  action  in  the 
circuit  court  was  for  the  recovery  of  a  sum  of  money  which  came  into  the 
hands  of  the  defendants,  as  assignees  of  John  and  Jacob  Stouffer  who  were 
partners'in  trade  and  had  become  insolvent.  The  material  facts  in  the  case  as 
agreed  between  the  parties  are :  "  That  John  Stouffet,  one  of  the  partners,  is 
largely  indebted  to  the  United  States  on  sundry  judgments  rendered  against 
him  on  custom-house  bonds.  That  at  the  date  of  said  bonds,  and  at  the  time 
of  the  rendition  of  the  judgments,  he  was  a  partner  in  trade  with  Jacob  Stouf- 
fer, and  so  continued  until  the  19th  day  of  May,  1832,  when  they  became  embar- 
rassed and  insolvent,  and  executed  a  deed  of  trust  to  and  in  favor  of  the 
defendants,  for  all  their  joint  and  partnership  property,  for  the  benefit  of  their 
joint  and  partnership  creditors,  they  having  no  private  or  individual  estate. 
The  property  then  assigned  is  not  sufficient  to  pay  the  partnership  creditors, 
but  the  undivided  half  of  John  Stouffer,  now  in  the  possession  of  the  defend- 
ants, amounts  to  $974.71. 

Upon  this  state  of  facts,  the  question  submitted  to  the  circuit  court  was, 
whether  the  United  States  were  entitled  to  recover  from  the  defendants  the 
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sum  of  $974.71,  being  John  Stouffer's  half  of  the  proceeds  of  the  partnership 
estate.    Upon  which  the  court  gave  judgment  for  the  defendants. 

It  is  claimed  on  the  part  of  the  plaintiffs  in  error,  that  under  the  provisions 
of  the  acts  of  congress,  the  United  States,  as  judgment  creditors  of  John  Stouf- 
fer,  are  entitled  to  be  first  paid,  to  the  extent  of  his  share  of  the  property, 
assigned  to  the  defendants,  in  preference  to  the  creditors  of  the  partnership. 
The  act  of  congress  (3  LawsU.  S.,  197,  §  65)  declares  that  when  any  bond  for 
the  payment  of  duties  shall  not  be  satisfied  on  the  day  it  becomes  due,  the  col- 
lector shall  forthwith  cause  a  prosecution  to  be  commenced,  etc.  And  in  all 
cases  of  insolvency,  or  where  any  estate  in  the  hands  of  the  executors,  admin- 
istrators, or  assignees,  shall  be  insufficient  to  pay  all  the  debts  due  from  the 
deceased,  the  debt  or  debts  due  from  the  United  States  on  such  bonds  shall 
be  first  satisfied,  etc. 

The  construction  of  this  clause  of  the  act  of  congress  has  frequently  come 
under  the  consideration  of  this  court,  although  not  under  the  circumstances  in 
which  it  is  now  presented.  It  was  held,  at  an  earty  day,  in  the  case  of  the 
United  States  v.  Fisher  and  others,  2  Cranch,  358, 1  Cond.  Rep.,  421  (§§  839-42, 
supra),  in  the  construction  of  a  similar  clause  in  the  act  of  3d  March,  1797 
(1  Stats,  at  Large,  515),  chapter  74,  that  no  lien  is  created  by  this  law.  No 
Jxma  fide  transfer  of  property,  in  the  ordinary  course  of  business,  is  over- 
reached. 

And  in  a  late  case  of  Conard  v.  Atlantic  Ins.  Co.,  1  Pet.,  439,  this  question 
received  a  very  full  examination  and  explanation  of  some  former  decisions, 
which  seem  not  to  have  been  fully  understood.  And  in  the  course  of  which  it 
is  observed :  "  What,  then,  is  the  nature  of  the  priority  thus  limited  and  estab- 
lished in  favor  of  the  United  States?  Is  it  a  right  which  supersedes  and  over- 
rules the  assignment  of  the  debtor,  as  to  any  property  which  the  United 
States  may  afterwards  elect  to  take  in  execution,  so  as  to  prevent  such  prop- 
erty from  passing  by  virtue  of  such  assignment  to* the  assignee?  Or  is  it  a 
mere  right  of  prior  payment  out  of  the  general  funds  of  the  debtor  in  the 
hands  of  the  assignee?  We  are  of  opinion  that  it  clearly  falls  within  the  lat- 
ter description." 

§  843.  When  one  member  of  an  insolvent  firm  is  indebted  to  the  United 
Suites  and  the  firm  has  assigned  all  its  property  for  ilie  benefit  of  its  creditors^ 
the  United  States  are  not  entitled  to  recover  under  the  sixty-fifth  section  of  the  col- 
lection act  of  1799. 

If,  then,  the  debt  of  the  United  States  is  not  a  lien,  but  only  entitled  to 
priority  of  payment  out  of  the  general  funds  of  the  debtor  in  the  hands  of  the 
assignee,  what  are  the  funds  out  of  which  this  priority  is  set  up  in  the  present 
case?  They  are  not  the  funds  of  John  Stouffer,  the  debtor  of  the  United  States, 
but  of  John  and  Jacob  Stouffer,  who  have  become  insolvent,  and  having  no 
separate  property,  and  the  partnership  property  is  insufficient  to  satisfy  the 
partnership  creditors.  It  is  a  rule  too  well  settled  to  be  now  called  in  question, 
that  the  interest  of  each  partner  in  the  partnership  property  is  his  share  in  the 
surplus,  after  the  partnership  debts  are  paid;  and  that  surplus  only  is  liable 
for  the  separate  debts  of  such  partner.  And  this  is  the  rule  in  the  exchequer  in 
England  with  respect  to  debts  due  to  the  crown.  In  the  case  of  The  King  v. 
Sanderson,  1  Wightwick's  Ex.  Rep.,  50,  it  was  held,  that  upon  an  extent 
against  one  partner,  the  crown,  like  a  separate  private  creditor,  took  the  sep- 
arate interest  of  the  partner,  subject  to  the  partnership  debts. 

It  has  been  a  question  very  much  litigated  in  England  and  in  this  country, 
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both  in  the  courts  of  law  and  equity,  as  to  the  manner  in  which  the  separate 
creditor  of  one  partner  was  to  avail  himself  of  the  share  of  such  partner  in  the 
joint  property  of  the  firm,  where  the  partnership  is  solvent.  But  whatever 
course  is  adopted,  it  is  the  interest  only  of  the  separate  partner  that  is  taken, 
and  always  subject  to  the  rights  of  the  partnership  creditors.  16  Johns.,  106, 
and  cases  in  note;  2  Johns.  Ch.,  548;  i  Johns.  Ch.,  525;  7  Cranch,  332;  2 
Cond.  Rep.,  516.  But  that  question  does  not  arise  here,  as  it  is  admitted  that 
the  partnership  property  is  insufficient  to  pay  the  partnership  debts.  We  enter- 
tain no  doubt,  therefore,  that  the  United  States  are  not  entitled  to  recover  the 
$974.71.    The  judgment  of  the  circuit  court  is  accordingly  affirmed. 

BEASTON  v.  FARMERS'  BANK  OF  DELAWARE. 
(12  Peters,  102-139.     1888.) 

Opinion  by  Mb.  Justice  McKinley. 

Statement  op  Facts. —  This  is  a  writ  of  error  to  the  judgment  of  the  court 
of  appeals,  for  the  eastern  shore  of  Maryland,  reversing  the  judgment  of  the 
Cecil  county  court.  The  defendant  in  error  sued  out  and  prosecuted  a  writ  of 
attachment  fieri  facias  against  the  plaintiff  in  error,  in  said  county  court,  upon 
a  judgment,  previously  obtained,  against  the  Elkton  Bank  of  Maryland ;  upon 
which  the  sheriff  returned  that  he  had  attached  goods  and  chattels,  rights  and 
credits,  of  the  president  and  directors  of  said  Elkton  Bank,  in  the  hands  of  the 
plaintiff  in  error,  the  sum  of  $500. 

Upon  the  trial  of  the  cause,  the  following  agreed  case  was  submitted  by  the 
parties  to  the  court  for  its  judgment:  "  It  is  agreed  in  this  case,  that  in  1828, 
the  United  States  instituted  a  suit  against  the  Elkton  Bank,  in  the  circuit 
court  of  the  United  States,  at  the  December  term,  1829 ;  a  verdict  and  judg- 
ment were  rendered  in  said  suit,  irv  favoc  of  the  United  States,  for  $21,200,  on 
which  judgment  a  fieri  facia*  was  issued  at  April  term,  1830,  and  returned 
nulla  bona;  but  it  is  admitted  that,  at  the  time,  the  said  president  and  direct- 
ors of  the  Elkton  Bank  had  a  large  landed  estate,  which  has  been  since  sold 
and  applied  to  satisfy,  in  part,  the  said  judgment;  which  landed  estate, 
together  with  all  other  effects  or  property  belonging  to  the  bank,  would  not 
enable  the  bank  to  pay  its  debts,  and  that  the  same  property  and  effects  are 
not  sufficient  to  pay  the  said  debt  due  to  the  United  States;  and  it  is  admitted 
that  the  bank  was  then  unable  to  pay  its  debts.  An  appeal  was  prosecuted, 
but  no  appeal  bond  given ;  and  the  judgment  was  affirmed  in  the  supreme 
court,  at  the  January  term,  1832.  At  the  April  term,  1830,  of  the  circuit 
court,  a  bill  in  equity  was  filed  against  the  said  bank,  at  the  suit  of  the  United 
States ;  and  Nathaniel  Williams  and  John  Glenn  were  appointed,  by  an  order 
of  court,  receivers,  with*  authority  to  take  possession  of  the  property  of  said 
bank,  to  dispose  of  the  same,  and  to  collect  all  debts  due  to  it,  as  appears  by 
the  record  marked  exhibit  A;  which  receivers  gave  bond,  on  the  14th  day  of 
June,  1830,  and  proceeded  to  execute  their  trust.  The  records  marked  exhibit 
A  and  exhibit  B,  herewith  filed,  are  to  be  considered  as  part  of  this  case 
stated.  At  December  session,  1829,  application  was  made  to  the  legislature  of 
Maryland,  by  the  several  persons  who  were  the  acting  president  and  directors 
of  the  said  bank,  for  the  act  which  was  .passed  at  that  session,  chapter  170; 
which,  with  all  other  acts  relating  to  said  bank,  are  to  be  considered  as  part 
of  this  statement.  A  meeting  of  the  stockholders,  convened  on  the  17th  day 
of  May,  1830,  which  was  the  third  Monday  of  said  month,  but  without  the 
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notice  mentioned  and  required  by  the  act  incorporating  the'  bank,  and  its 
supplements;  and  at  the  said  meeting,  a  majority  of  the  stockholders  ap- 
pointed, two  trustees,  in  conformity  with  the  provisions  of  said  act,  who 
declined  accepting;  and  no  trustees  have  ever  since  been  appointed,  nor  has 
there  since  been  an  annual  or  other  meeting  of  the  stockholders,  or  an  elec- 
tion of  directors;  nor  have  there  been  any  banking  operations  carried  on  by 
any  persons  professing  to  be  the  corporation  of  the  Elkton  Bank,  since  March, 
1829. 

"At  September  term,  1828,  the  Elkton  Bank  obtained  a  judgment  against 
George  Beaston  for  the  sum  which  is  attached  in  this  suit;  which,  at  the  time 
of  issuing  and  service  of  this  attachment,  had  not  been  paid  by  Beaston.  At 
April  term,  1830,  the  Farmers'  Bank  of  Delaware  obtained,  in  Cecil  county 
court,  a  judgment  against  the  president  and  directors  of  the  Elkton  Bar\k  for 
$5,000,  with  interest  from  9th  December,  1825,  till  paid,  and  costs;  and  before 
the  appointment  and  bonding  of  the  receivers,  as  aforesaid,  and  on  the  24th 
September,  1830,  upon  that  judgment  issued  this  attachment,  and  attached,  in 
the  hands  of  said  Beaston,  the  sum  of  $500;  and  after  this  attachment  was 
issued  and  served,  and  after  the  affirmation  of  the  judgment  of  the  circuit 
oourt  by  the  supreme  court,  attachment  was  issued  by  the  United  States,  and 
the  other  proceediBgs  had,  as  appears  from  the  record  marked  B;  and  Beaston 
has  actually  paid  and  satisfied  to  the  United  States  the  amount  for  which 
judgment  of  condemnation  was  rendered  against  him  in  the  circuit  court.  It 
is  admitted,  that  up  to  the  time  of  the  decision  in  the  supreme  court,  the  said 
receivers  had  never  collected  or  received,  or  by  any  process  of  law  attempted 
to  collect  or  receive  the  said  debt,  attached  in  this  case.  The  question  for  the 
opinion  of  the  court  is  whether  the  plaintiif  can  sustain  the  present  attach- 
ment?" Whereupon  the  court  rendered  judgment  in  favor  of  the  defendant; 
and,  upon  an  appeal  taken  by  the  plaintiff,  the  court  of  appeals  reversed  the 
judgment  of  the  county  court. 

In  the  argument  here  the  counsel  for  the  plaintiff  in  error  made  the  follow- 
ing points:  First,  the  Elkton  Bank  of  Maryland  is  a  person,  within  the  mean- 
ing of  the  act  of  congress  of  the  3d  of  March,  1797,  giving  priority  of 
payment  to  the  United  States;  secondly,. by  a  proper  construction  of  that  act, 
the  plaintiff  in  error  having  paid  to  the  United  States  the  amount  which  he 
owed  to  the  Elkton  Bank,  is  not  liable  to  the  defendant  in  error;  thirdly,  the 
appointment  of  receivers  by  the  circuit  court,  with  power  to  take  possession 
of  the  property  of  the  bank  and  to  sell  and  dispose  of  the  same,  and  to  col- 
lect all  debts  due  to  it,  was  such  an  assignment  of  its  property  as  to  give  the 
right  of  priority  to  the  United  States;  fourthly,  the  election  of  trustees  by 
the  stockholders  of  the  bank,  under  the  act  of  the  Maryland  legislature,  was 
also  such  an  assignment  of  the  property  of  the  bank  as  to  give  the  right  of 
priority  to  the  United  States;  and  for  these  reasons,  they  contended,  the  judg- 
ment of  the  court  of  appeals  ought  to  be  reversed. 

The  counsel  for  the  defendant  in  error  resisted  all  the  grounds  assumed  by 
the  counsel  for  the  plaintiff  in  error,  and  insisted  that,  by  a  fair  construction 
of  the  fifth  section  of  the  act,  and  the  former  adjudications  of  this  court,  the 
priority  therein  provided  for  did  not  attach  to  the  fund  belonging  to  the  Elk- 
ton Bank  in  the  hands  of  the  plaintiff  in  error. 

§  844,  The  priority  of  payment  to  which  the  United  States  is  entitled  under 
ilie  act  of  congress  of  1797  defined. 

The  section  referred  to  is  in  these  words:  "That  when  any  revenue  officer, 
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or  other  person  hereafter  becoming  indebted  to  the  United  States,  by  bond  or 
otherwise,  shall  become  insolvent,  or  where  the  estate  of  any  deceased  person, 
in  the  hands  of  executors  or  administrators,  shall  be  insufficient  to  pay  all  the 
debts  due  from  the  deceased,  the  debt  due  to  the  United  States  shall  be  first 
satisfied ;  and  the  priority  hereby  established  shall  be  deemed  to  extend  as 
well  to  cases  in  which  a  debtor,  not  having  sufficient  property  to  pay  all  his 
debts,  shall  make  a  voluntary  assignment  thereof,  or  in  which  the  effects  of 
an  absconding,  concealed  or  absent  debtor  shall  be  attached  by  process  of 
law,  as  to  cases  in  which  an  act  of  legal  bankruptcy  shall  be  committed." 

From  the  language  employed  in  this  section  and  the  construction  given  to 
it  from  time  to  time  by  this  court,  these  rules  are  clearly  established :  First, 
that  no  lien  is  created  by  the  statute ;  secondly,  the  priority  established  can 
never  attach  while  the  debtor  continues  the  owner  and  in  the  possession  of 
the  property,  although  he  may  be  unable  to  pay  all  his  debts;  thirdly,  no  evi- 
dence can  be  received  of  the  insolvency  of  the  debtor  until  he  has.  been  de- 
vested of  his  property  in  one  of  the  modes  stated  in  the  section;  and,  fourthly, 
whenever  he  is  thus  devested  of  his  property,  the  person  who  becomes  invested 
with  the  title  is  thereby  made  a  trustee  for  the  United  States,  and  is  bound  to 
pay  their  debt  first  out  of  the  proceeds  of  the  debtor's  property.  The  United 
States  v.  Fisher,  2  Cranch,  358  (§§  839-42,  supra);  The  United  States  v.  Hooe, 
8  Cranch,  73;  Prince  v.  Bartlett,  8  Cranch,  431;  Conard  v.  Atlantic  Ins.  Co., 
1  Pet.,  439;  Conard  v.  Nicholl,  4  Pet.,  308;  Brent  v.  The  Bank  of  Washing- 
ton, 10  Pet.,  596. 

§  845.  A  bank  is  a  "person"  within  the  meaning  of  the  act  of  congress  of 
1797  giving  priority  of  payment,  etc. 

If  the  Elkton  Bank  of  Maryland  is  not  a  person  within  the  meaning  of  the 
act,  no  law  of  congress  was  drawn  in  question  in  the  court  below,  and,  conse- 
quently, the  question  of  priority  did  not  arise.  That  court  having  decided 
upon  the  legal  effect  of  the  several  acts  done  by  the  circuit  court  of  the 
United  States,  and  also  upon  the  legal  effect  of  the  election  of  trustees  by  the 
stockholders  of  the  bank,  under  the  act  of  Maryland,  which  several  acts  were 
relied  upon  by  the  plaintiff  in  error  as  being  an  assignment  of  all  the  prop- 
erty of  the  bank,  or  as  constituting  an  act  equivalent  to  such  an  assignment, 
the  question  whether  the  bank  is  a  person,  within  the  meaning  of  the  act  of 
congress,  was  necessarily  decided.  It  lies  at  the  foundation  of  the  whole  pro- 
ceeding; and  if  we  now  decide  that  the  bank  is  not  a  person,  within  the 
meaning  of  the  act,  under  the  twenty -fifth  section  (1  Stats,  at  Large,  85)  of 
the  Judiciary  Act  of  1789,  it  will  be  our  duty  to  dismiss  the  writ  of  error  for 
want  of  jurisdiction.  Inglee  v.  Coolidge,  2  Wheat.,  363;  Miller  v.  Nicholls,  4 
Wheat.,  311;  Crowell  v.  Eandell,  and  Shoemaker  v.  Eandell,  10  Pet.,  368  (Ap- 
peals, §§  857-60);  M'Kinney  v.  Carroll,  12  Pet.,  66,  decided  at  the  present  term 
of  this  court.  We  must,  therefore,  inquire  whether  the  bank  is  a  person 
within  the  meaning  of  the  act  of  congress. 

All  debtors  to  the  United  States,  whatever  their  character,  and  by  whatever 
mode  bound,  may  be  fairly  included  within  the  language  used  in  the  fifth  sec- 
tion of  the.  act  of  congress.  And  it  is  manifest  that  congress  intended  to  give 
priority  of  payment  to  the  United  States  over  all  other  creditors  in  the  cases 
stated  therein.  It  therefore  lies  upon  those  who  claim  exemption  from  the 
operation  of  the  statute  to  show  that  they  are  not  within  its  provisions.  No 
authority  has  been  adduced  to  show  that  a  corporation  may  not,  in  the  con- 
struction of  statutes,  be  regarded  as  a  natural  person,  while,  on  the  contrary, 
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authorities  have  been  cited  which  show  that  corporations  are  to  be  deemed 
and  considered  as  persons  when  the  circumstances  in  which  they  are  placed 
are  identical  with  those  of  natural  persons,  expressly  included  in  such  statutes. 
As  this  statute  has  reference  to  the  public  good,  it  ought  to  be  liberally  con- 
strued. United  States  v.  The  State  Bank  of  North  Carolina,  6  Pet.,  29.  As 
this  question  has  been  fully  decided  by  this  court,  other  authorities  need  not 
be  cited. 

In  the  case  of  the  United  States  v.  Amedy,  11  Wheat.,  392,  which  was  a 
prosecution  for  destroying  a  vessel  at  sea  with  intent  to  prejudice  the  under- 
writers, the  Boston  Insurance  Company,  the  section  of  the  statute  (2  Stats,  at 
Large,  290)  under  which  he  was  prosecuted  subjected  to  the  penalty  of  death 
any  person,  being  owner,  or  part  owner,  who  should  burn,  destroy,  etc.,  any 
ship  or  vessel,  with  intent  to  prejudice  any  person  or  persons  that  had  under- 
written, or  should  underwrite,  any  policy  of  insurance,  etc.  The  court  in 
delivering  the  opinion,  says:  u  Another  question  not  raised  in  the  court  below 
has  been  raised  here,  and  upon  which,  as  it  is  vital  to  the  prosecution,  we  feel 
ourselves  called  upon  to  express  an  opinion.  It  is  that  a  corporation  is  not  a 
person,  within  the  meaning  of  the  act  of  congress.  If  there  had  been  any 
settled  course  of  decisions  on  this  subject  in  criminal  cases,  we  should  certainly, 
in  a  prosecution  of  this  nature,  yield  to  such  a  construction  of  the  act.  But 
there  is  no  such  course  of  decision.  The  mischief  intended  to  be  reached  by 
the  statute  is  the  same,  whether  it  respects  private  or  corporate  persons." 
After  citing  2  Inst.,  736,  and  some  other  authorities,  the  opinion  proceeds 
thus:  "Finding,  therefore,  no  authority  at  common  law  which  overthrows  the 
doctrine  of  Lord  Coke,  we  do  not  think  that  we  are  entitled  to  engraft  any  such 
constructive  exception  upon  the  text  of  the  statute."  This  case,  we  think,  is 
decisive  of  the  question.  And  the  fact  that  the  Elkton  Bank  cannot  be 
brought  within  all  the  predicaments  stated  in  the  statute  proves  nothing  if 
it  can  be  brought  within  any  one  or  n\ore  of  them. 

The  record  in  this  case  abundantly  proves  that  a  bank  may  become  largely 
indebted  to  the  United  States,  and  not  have  property  sufficient  to  pay  all  its 
debts.  If  to  these  facts  were  superadded  the  fact  of  a  voluntary  assignment 
by  the  bank  of  all  its  property,  in  any  mode  authorized  by  law,  the  right  of 
the  United  States  to  priority  would  be  clearly  established. 

§  846.  An  attachment  in  favor  of  a  private  creditor,  levied  before  the  issu- 
ance of  one  in  favor  of  the  United  States,  takes  precedence  over  the  latter. 

This  brings  us  to  the  consideration  of  the  second  point  raised  by  the  plaint- 
iff in  error.  The  agreed  case  shows  that  the  attachment  fieri  facias,  upon- 
the  judgment  of  the  defendant  in  error  against  the  Elkton  Bank,  issued  on 
the  24th  day  of  September,  1830,  and  attached  in  the  hands  of  the  plaintiff  in 
error  the  sum  in  controversy.  The  attachment  in  favor  of  the  United  States 
did  not  issue  until  the  8th  day  of  July,  1831.  And  the  plaintiff  in  error,  in 
answering  the  interrogatories  propounded  to  him  in  that  proceeding,  stated 
that  in  October,  in  the  year  1830,  an  attachment,  at  the  suit  of  the  Farmers' 
Bank  of  Delaware,  against  him,  as  garnishee  of  the  Elkton  Bank  of  Maryland, 
was  served  on  him,  returnable  to  Cecil  county  court,  where  said  attachment 
was  still  depending.  The  money  thus  attached  in  the  hands  of  the  plaintiff  in 
error,  by  legal  process,  before  the  issuing  of  the  attachment  in  behalf  of  the 
United  States,  was  bound  for  the  debt  for  which  it  was  legally  attached  by  a 
writ,  which  is  in  the  nature  of  an  execution ;  and  the  right  of  a  private  cred- 
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itor  tl^us  acquired  could  not  be  defeated  by  the  process  subsequently  issued  on 
the  part  of  the  United  States.     Prince  v.  Bartlett,  8  Cranch,  431. 

We  are  next  to  inquire  into  the  legal  effect  of  the  appointment  of  receivers 
by  the  circuit  court.  Without  deciding  whether  a  circuit  court  of  the  United 
States  has  authority,  in  a  case  like  this,  to  appoint  receivers,  with  power  to  take 
possession  of  all  the  property  of  a  debtor  of  the  United  States,  it  is  sufficient  to 
say  in  this  case,  that  it  does  not  appear  that  the  power  conferred  on  the  re- 
ceivers was  ever  executed ;  and  if  it  had  been,  it  would  not  have  been  a  trans- 
fer and  possession  of  the  property  of  the  Elkton  Bank,  within  the  meaning  of 
the  act  of  congress,  and  therefore,  the  priority  could  not  have  attached  to  the 
funds  in  their  hands. 

§  847.  Upon  the  transfer  of  property  by  a  debtor  of  the  United  States,  the 
assignee  becomes  a  trustee  for  the  United  States  under  the  act  of  1797. 

The  only  remaining  question  is,  whether  the  election  of  trustees  by  the 
stockholders  of  the  Elkton  Bank,  under  the  statute  of  Maryland,  was  such  an 
assignment  of  all  the  property  of  the  bank  as  would  entitle  the  United  States 
to  priority  of  payment  out  of  its  funds.  In  the  investigation  of  this  branch  of 
the  subject,  it  is  not  necessary  to  inquire  into  the  regularity  of  the  election  of 
the  trustees.  Suppose  it  to  have  been  perfectly  regular  in  all  respects,  did  it 
bo  operate  as  to  devest  the  Elkton  Bank  of  its  property?  No  one  can  be  de- 
vested of  his  property  by  any  mode  of  conveyance,  statutory  or  otherwise, 
unless  at  the  same  time,  and  by  the  same  conveyance,  the  grantee  becomes 
invested  with  the  title.  As  the  trustees  refused  to  accept  the  trust,  none  was 
created,  and  the  election  thereby  became  inoperative  and  void,  and  the  prop- 
erty remained  in  the  bank.  Brent  v.  Bank  of  Washington,  10  Pet,  611 ;  Hun- 
ter v.  United  States,  5  Pet.,  173  (Bonds,  §§  527-31). 

The  moment  the 'transfer  of  property  takes  place  under  the  statute,  the  per- 
son taking  it,  whether  by  voluntary  assingnment  or  by  operation  of  law,  be- 
comes bound  to  the  United  States  for  the  faithful  performance  of  the  trust. 
Conard  v.  Atlantic  Ins.  Co.,  1  Pet.,  439.  As  the  title  to  the  property  of  the  bank 
did  not  pass  to  the  trustees  by  virtue  of  the  election,  there  was  no  fund  to 
which  the  priority  of  the  United  States  could  attach;  there  was  no  one 
authorized  or  bound  to  execute  a  trust  under  the  statute;  therefore,  no  legal 
bar  was  opposed  to  the  right  of  recovery  and  satisfaction  of  the  debt  due  by 
the  Elkton  Bank  to  the  defendant  in  error. 

Upon  the  whole,  it  is  the  opinion  of  the  court  there  is  no  error  in  the  judg- 
ment of  the  court  of  appeals. 

Mr.  Justice  Story  dissented  (Baldwin  and  McLean,  JJ,  concurring),  on 
the  ground  that  a  corporation  is  not  a  person  within  the  sense  of  the  fifth  sec- 
tion of  the  act  of  1797. 

UNITED  STATES  v.  WILKINSON. 
(Circuit  Court  for  Missouri:  5  Dfflon,  275-280.    1878.) 

Statement  op  Facts. —  The  bill  in  this  case  alleged  that  Wilkinson,  as  in- 
ternal revenue  collector,  became  indebted  to  the  plaintiff,  in  a  sum  named,  for 
which  plaintiff  obtained  judgment  in  March,  1876;  that  in  September,  1875, 
Wilkinson  fled  the  country,  and  the  Bank  of  St.  Joseph  obtained  a  judgment 
under  an  attachment,  and  became  the  purchaser  of  the  property  at  the  sale. 
The  bill*  eeks  to  charge  the  bank  as  trustee. 
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Opinion  by  Krekel,  J. 

The  legal  question  raised  may  be  considered  under  the  first  cause  assigned 
in  the  demurrer,  "  that  the  bill  does  not  state  a  cause  of  action  against  the  de- 
fendant bank."  The  right  of  recovery  on  part  of  the  United  States  is  based 
upon  section  3466  of  the  Revised  Statutes  of  the  United  States,  which  is 
as  follows:  "Whenever  any  person  indebted  to  the  United  States  is  in- 
solvent, or  whenever  the  estate  of  any  deceased  debtor  in  the  hands  of  the  ex- 
ecutors or  administrators  is  insufficient  to  pay  all  the  debts  due  from  the 
deceased,  the  debts  due  the  United  States  shall  be  first  satisfied;  and  the  prior- 
ity hereby  established  shall  extend  as  well  to  cases  in  which  a  debtor  not  having 
sufficient  property  to  pay  all  his  debts  makes  a  voluntary  assignment  thereof, 
or  in  which  the  estate  and  effects  of  an  absconding,  concealed,  or  absent  debtor 
are  attached  by  process  of  law,  as  to  cases  in  which  an  act  of  bankruptcy  is 
committed."    See,  also,  R.  S.,  section  3467. 

It  would  appear  that  the  priority  provided  for  applies  and  extends  to  cases 
only  in  which  the  estate  of  the  debtor  passes  from  him  or  is  administered  for 
the  benefit  of  his  creditors.  Burrill  on  Assignments,  p.  534,  and  cases  cited. 
An  insolvent  estate  is  so  administered.  The  administrator  or  executor  deals 
with  the  assets  of  the  estate  for  the  benefit  of  creditors  in  the  first  instance. 
An  assignment  made  voluntarily  brings  the  property  to  be  administered  into 
the  same  category.  Thus  far  there  is  no  difficulty  in  ascertaining  the  mean- 
ing and  intent  of  the  law  securing  the  preference.  The  clause  affecting  the  es- 
tate and  effects  of  an  absconding  debtor,  when  attached  by  process  of  law, 
presents  the  real  difficulty. 

We  have  two  classes  of  attachment  in  the  United  States;  in  the  one  the  ef- 
fect is  to  vest  the  property  of  the  debtqr  in  trustees  for  the  benefit  of  all  the 
debtor's  creditors;  in  the  other  class  (as  in  Missouri)  the  attachment  is  for  the 
exclusive  benefit  of  the  attaching  creditor.  In  New  York,  New  Jersey,  Dela- 
ware and  Pennsylvania,  the  property  of  absconding  and  concealed  debtors, 
when  attached,  passes  into  the  hands  of  trustees,  to  be  administered  for  the 
benefit  of  the  whole  of  the  creditors.  The  provision  of  the  United  States  stat- 
utes uses  the  words  "  absconding,  concealed,  and  absent  debtor,"  and  it  is  a 
reasonable  construction  to  say  the  attachments  spoken  of  refer  to  the  class  of 
attachments  in  the  states  named.  This  has  been  so  held.  1  Kent's  Commen- 
taries, 247,  side  page  and  notes;  United  States  v.  Clark,  1  Paine,  639;  Smith  v. 
Tinker,  2  Day,  241;  McLean  v.  Rankin,  3  Johns.  Ch.,  369;  United  States  v. 
Cruikshank,  3  Edw.  Ch.,  233;  Johnson  v.  Hunt,  23  Wend.,  87,  89;  Plunkett 
v.  Moore,  3  Harr.  (Mich.),  380;  Cummings  v.  Blair,  3  Harr.  (N.  J.),  152;  Bou- 
chaud  v.  Dias,  1  Comst.,  204;  Burrill  on  Assignments,  534;  Field  v.  United 
States,  9  Pet.,  201;  United  States  v.  Fisher,  2  Cranch,  390,  note;  United  States 
v.  Mott,  1  Paine,  201;  United  States  v.  Ilooe,  8  Cranch,  87;  Conard  v.  Insur- 
ance Co.,  1  Pet.,  439,  440;  Watkins  v.  Otis,  2  Pick.,  101,  102;  Drake  on  At- 
tachment, sees.  644,  668,  673. 

§  848.  The  priority  of  the  United  States  as  a  creditor  does  not  attach  in  Mis- 
souri to  affect  property  attached  by  a  creditor. 

The  effect  of  an  attachment  in  Missouri  is  to  secure  to  the  attaching  creditor 
a  conditional  lien  which  may  be  perfected  by  a  judgment,  and  affects  the 
property  attached  only  and  does  not  affect  the  interest  of  any  other  than  the 
attaching  creditor  in  any  way.  The  fact  that  the  St.  Joseph  Bank  attached 
all  the  property  of  Wilkinson  —  the  defaulter  —  cannot  alter  the  case  or 
change  the  effect  of  the  law.    The  attaching  bank,  under  the  laws  of  Missouri, 
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was  the  only  party  interested,  both  as  a  creditor  and  as  regards  the  property 
attached. 

The  next  section  of  the  Kevised  Statutes  after  the  one  quoted  supports  this 
view.  That  section  provides  that  "  every  executor,  administrator,  or  assignee, 
or  other  person  who  pays  any  debt  due  by  the  person  or  estate  for  whom  or 
for  which  he  acts  before  he  satisfies  and  pays  the  debts  due  the  United  States," 
shall  become  personally  answerable  in  his  own  person  and  estate  for  the  debts 
due  to  the  United  States.  The  class  of  persons  here  referred  to  is  evidently  a 
class  acting  as  trustees  in  some  capacity  and  not  for  themselves.  Reading  this 
provision  thus,  it  harmonizes  with  the  construction  given  to  the  attachment 
referred  to  in  section  3466. 

In  considering  the  question  at  issue,  it  may  not  be  improper  to  ask:  Does 
the  priority  secured  to  the  United  States  so  impress  itself  upon  the  property  as 
to  create  a  lien,  subject  to  which  the  Bank  of  St.  Joseph  acquired  the  property 
of  the  defaulting  debtor,  Wilkinson  ?  If  it  did,  then  every  person  dealing  with 
one  who  is  or  may  become  indebted  to  the  United  States  does  so  at  his  peril. 
All  property  of  a  debtor  of  the  United  States  would  be  affected  by  possible 
liens,  the  existence  and  extent  of  which  no  one  could  well  ascertain.  The 
question  of  such  implied  lien  in  favor  of  the  United  States  has  been  considered 
by  commentators  and  courts.  Chancellor  Kent  (1  Commentaries,  side  page 
245,  citing  United  States  v.  Hooe)  says  thak  it  was  there  held  "  that  the  prior- 
ity to  which  the  United  States  were  entitled  did  not  partake  of  the  character 
of  a  lien  on  property  of  the  public  debtor.  The  United  States,  in  the  char- 
acter of  a  creditor,  have  no  lien  on  the  real  estate  of  their  debtor.  If  the 
priority  existed  from  the  time  the  debt  was  contracted,  and  the  debtor  should 
continue  to  transact  business  with  the.  world,  the  inconvenience  would  be  im- 
mense. The  priority  only  applied  to  cases  where  the  debtor  had  become 
actually  and  notoriously  insolvent,  and,  being  unable  to  pay  his  debts,  has 
made  a  voluntary  assignment  of  all  his  property,  or  having  absconded  or  ab- 
sented himself,  his  property  had  been  attached  by  process  of  law."  In  the 
case  of  Prince  v.  Bartlett,  8  Cranch,  431,  it  was  decided  "  that  the  effects  of  an 
insolvent  debtor  duly  attached  in  June  were  considered  not  liable  to  the  claim 
of  the  United  States  on  a  custom-house  bond  given  prior  to  the  attachment  and 
put  in  suit  in  August  following.  The  private  debtor  had  acquired  a  lien  by  his 
attachment  which  could  not  be  devested  by  process  on  part  of  the  United 
States  subsequently  issued."  Beaston  v.  The  Farmers'  Bank,  12  Pet.,  102 
(§§  844-47,  supra). 

Under  the  views  expressed  no  lien  in  favor  of  the  United  States  on  account 
of  preference  existed  at  the  time  the  sheriff  of  Buchanan  county  seized  the 
property  afterwards  sold  under  execution  on  judgment  in  favor  of  the  bank 
obtained  in  the  attachment  suit.  The  property  being  free  of  liens,  the  bank 
buying  it  thereby  incurred  no  liability  to  the  United  States  and  holds  the 
property  free  of  any  claim  of  the  United  States. 

The  judgment  of  the  court  is  that  the  demurrer  be  sustained  and  the  bill  dis- 
missed. 

UNITED  STATES  v.  DUNCAN. 
(Circuit  Court  for  Illinois:  4  McLean,  607-634.    1850.) 

Opinion  by  Drummond,  J. 

Statement  of  Facts. —  In  the  year  1835,  Joseph  Duncan,  whose  representa- 
tives are  the  defendants  in  this  case,  became  one  of  the  sureties  of  William 
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Linn,  receiver  of  public  moneys  at  Vandalia,  in  this  state.  The  principal  hav- 
ing failed  to  comply  with  the  duties  imposed  on  him  by  law,  the  sureties  be- 
came liable  in  the  bond  given  to  the  United  States.  At  the  June  term,  1841, 
of  this  court,  the  United  States  recovered  three  several  judgments  at  law 
against  the  sureties.  Duncan,  among  others,  for  the  aggregate  sum  of 
$29,191.05.  At  the  time  these  judgments  were  obtained,  none  of  the  sureties 
except  Duncan  had  any  available  property,  and  Linn,  the  principal,  was  insolv- 
ent. On  the  22d  of  December,  1843,  the  United  States  realized  on  these 
judgments  the  sum  of  $23,532.65. 

In  January,  1844,  Joseph  Duncan  died,  disposing  by  will  of  his  real  and  per- 
sonal estate,  but  making  no  provision  other  than  the  usual  one  for  the  pay- 
ment of  his  debts,  for  the  amount  due  the  United  States.  At  the  time  of 
his  death,  he  was  seized  of  a  great  many  tracts  of  land  lying  in  different 
counties  of  this  state,  and  in  Morgan  county,  his  place  of  residence.  The 
judgments  of  1841,  in  this  court,  not  covering  the  defalcation  of  Linn,  the 
plaintiffs  instituted  suit  at  law,  to  the  December  term  of  this  court,  1844, 
against  William  Thomas,  as  administrator,  etc.,  of  Joseph  Duncan,  the  exec- 
utors having  resigned  or  ceased  to  act;  and  at  that  term  recovered  judgment 
against  the  administrator  de  bonis  testatoris,  for  the  sum  of  $48,151.61. 

In  February,  1846,  the  United  States  filed  a  bill  in  this  court,  setting  forth  most 
of  the  facts  detailed  above,  and  asking  for  a  discovery  of  the  title  papers  and 
estate  of  Duncan;  insisting  upon  the  priority  of  the  plaintiffs,  and  praying 
for  an  account  of  the  money  due  the  United  States,  of  the  personal  estate  of 
Duncan,  and  of  the  value,  rents  and  profits  of  the  real  estate ;  and  that  if  the 
personal  estate  was  not  sufficient,  the  real  estate  might  be  sold  to  pay  the  debt 
due  the  plaintiffs.  To  this  bill,  the  widow,  heirs,  executors,  devisees,  etc.,  of 
Duncan  were  made  parties.  During  the  progress  of  the  cause  the  value  of 
the  widow's  dower  was  agreed  upon  and  amicably  settled,  and  she  relinquished. 
Answers  were  put  in  by  the  defendants,  and  at  the  June  term,  1846,  a  decree 
was  rendered  in  favor  of  the  United  Stlites  for  the  sum  of  $49,156.15  (that 
being  ail  that  was  due  except  what  had  not  been  collected  under  the  judgments 
of  1841),  and  ordering  the  real  estate  of  Duncan  to  be  sold,  and  the  proceeds 
to  be  paid  to  the  United  States,  "first  paying  prior  liens,  if  any." 

Under  this  decree,  various  sales  of  real  estate  out  of  Morgan  county  have 
takeft  place,  under  the  direction  of  a  commissioner,  for  which  very  consider- 
able sums  have  been  realized,  part  of  which  have  been  paid  over  to  the  United 
States,  but  there  remains  the  sum  of  $4,052  subject  to  the  order  of  the  court. 
Personal  property  to  the  amount  of  $300  was  sold  under  the  judgment  of  1844. 

There  were  two  judgments  recovered  against  Duncan  in  his  life-time  in  the 
circuit  court  of  Morgan  county,  of  this  state,  one  by  McConnell  and  others 
for  $333.76,  in  November,  1841,  and  the  other  by  Matthews  for  $497.35,  in 
March,  1842.  On  the  10th  of  November,  1845,  Doremas,  Suydam  &  Nixon 
filed  a  bill  in  the  same  court  against  William  Thomas,  administrator,  etc.,  of 
Duncan's  estate,  alleging  that  certain  personal  property  which  the  executors 
of  Duncan  had  sold,  and  the  proceeds  of  which,  amounting  to  $960.60,  it  seems 
they  had  applied  to  the  payment  of  taxes  on  real  estate  and  expenses  of  ad- 
ministration, belonged  to  a  firm  of  which  one  James  M.  Duncan  and  Joseph 
Duncan,  in  his  life  time,  were  partners,  and  that  the  plaintiffs  were  creditors 
of  that  firm,  and  claiming  that  they  (Doremas,  Suydam  &  Nixon)  should  be 
repaid  the  money  so  used  by  the  executors,  and  that  they  should  be  substituted 
in  their  place,  insisting  it  was  a  former  claim.  James  M.  Duncan,  also  one 
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of  the  sureties  of  Linn,  was  a  party  to  this  bill,  but  he  was  insolvent  The 
administrator  in  his  answer  denied  the  partnership,  and  referred  to  the  claim 
of  the  United  States  and  their  priority,  and  to  the  proceedings  in  this  court, 
which  he  set  forth  at  length ;  but  the  circuit  court  of  Morgan  county,  by  a 
decree  rendered  on  the  17th  November,  1847,  found  that  the  partnership  did 
exist,  as  stated  in  the  bill ;  that  at  the  death  of  Duncan,  the  goods  and  chattels 
referred  to,  and  the  proceeds  of  which  had  gone  into  the  hands  of  the  execu- 
tors, were  liable  for  the  partnership  debts,  wherever  traced,  and  ordered  that 
the  plaintiffs  should  be  paid  out  of  the  estate  of  Duncan.  To  Doremas  &  Nixon, 
$766.48;  to  Wm.  A.  Hanson  &  Co.,  $194.12.  The  latter  had  been  made  par- 
ties and  Suydam  had  died  pending  the  suit.  The  court  further  adjudged  that 
inasmuch  as  it  did  not  appear  the  administrator  had  any  assets  in  his  hands, 
he  should  pay  the  above  sums  out  of  assets  thereafter  to  come  into  his  hands, 
or  which  might  remain  in  his  hands  after  the  settlement  of  his  accounts  as 
administrator.  It  is  proper  to  add  that  an  objection  was  made  in  the  answer 
of  Thomas,  because  the  United  States  were  not  made  parties;  but  the  court 
decided  that  it  was  not  necessary  to  make  them  parties. 

§  849.  The  judgments  of  a  circuit  court  of  the  United  States  have  a  Uen  co- 
extensive with  its  jurisdiction  (in  Illinois). 

It  was  conceded  that  the  judgments  of  1841,  rendered  in  this  court,  were  a 
lien  on  all  the  real  estate  of  Duncan  within  the  state;  that  the  decree  of  June 
term,  1846,  operated  to  the  same  extent,  upon  the  real  estate  in  the  hands  of 
the  heirs,  devisees,  executors,  etc.,  of  Duncan*  and  thart  the  judgments  of  the 
Morgan  circuit  court  operated  only  upon  real  estate  within  the  county  of 
Morgan.  The  judgments  and  decrees  rendered  in  the  circuit  court  of  Morgan 
county  are  yet  in  force,  not  being  paid  or  satisfied,  except  some  partial  pay- 
ments hereafter  mentioned. 

The  judgments  at  law  of  this  court  recovered  in  1841,  being  only  paid  in 
part,  the  United  States  in  1847  issued  alias  executions  on  those  judgments,  and 
the  marshal  levied  them  on  lands  lying  in  Morgan  county  of  which  Duncan 
had  been  seized,  and  they  were  sold  by  the  plaintiffs.  Joseph  Duncan,  at  the 
time  of  his  death,  did  not  possess  sufficient  property,  including  real  and  per- 
sonal, to  discharge  the  debt  he  owed  the  United  States,  the  lands  out  of  Mor- 
gan county  not  being  of  value  enough  to  satisfy  the  decree  of  June  term,  1846. 
And  it  does  not  appear  that  there  was  more  than  sufficient  property  in  Mcfrgan 
county  to  meet  the  balance  due  on  the  judgments  of  1841  of  this  court. 

In  this  condition  stood  the  case,  when,  on  the  15th  of  June,  1847,  McConnell 
et  al.  and  Matthews  filed  their  petition  in  this  court.  The  petition  of  McCon- 
nell et  al.  alleges  that  under  the  decree  of  1846,  sales  of  lands  without  the 
county  of  Morgan  had  taken  place,  upon  which  had  been  made  $3,555.20, 
which  it  insists  ought  to  be,  as  to  the  lien  of  their  judgment,  a  credit  on 
the  judgments  at  law  of  the  United  States  of  June,  1841  —  that  there  are 
lands  out  of  the  county  of  Morgan  more  than  sufficient  to  satisfy  those  judg- 
ments, and  that  the  United  States  are  proceeding  to  sell  real  estate  in  Morgan 
county.  The  petition  calls  for  the  interposition  of  the  court  to  arrest  the  sale; 
to  marshal  the  securities  so  as  to  give  them  the  benefit  of  their  lien,  by  throw- 
ing the  judgments  of  the  United  States  of  1841  upon  lands  out  of  Morgan 
county,  and  that  the  sum  made,  $3,555.20,  be  applied  upon  those  judgments. 
The  petition  of  Matthews  is,  in  all  respects,  similar  to  that  of  McConnell  et  al 

A  fi.  fa.  had  issued  on  the  judgment  of  McConnell,  and  $60.00  had  been 
abtained  on  it.    A  fi.  fa.  had  also  issued  on  the  judgment  of  Matthews,  and 
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real  estate  had  been  levied  on  and  $393.00  made  by  the  sale  of  it.  The  execu- 
tion s  in  each  case  were  issued  within  a  year  after  the  judgments  were  ob» 
tained  respectively. 

On  the  23d  of  December,  1847,  Doremas  &  Nixon,  and  A.  Eanson  &  Co., 
likewise  filed  a  petition  setting  forth  most  of  the  facts  heretofore  mentioned, 
and  alleging  that  this  court  had  taken  full  administration' of  the  estate  of 
Duncan ;  that  their  decree  of  the  Morgan  court  of  November,  1847,  had  been 
rendered  useless ;  that  there  was  no  priority  of  payment  to  the  United  States, 
till  the  estate  was  ready  to  be  disbursed ;  that  taxes  and  costs  of  adminis- 
tration were  to  be  first  paid ;  that  under  the  circumstances  they  stand  as  the 
state  and  individuals,  and  were  clothed  with  their  rights;  that  there  was  more 
real  estate  to  be  sold,  and  their  partnership  fund  had  increased  the  amount  to 
be  disbursed  in  this  cause ;  and  asking  that  their  decree  be  paid  out  of  money 
received  from  the  sale  of  real  and  personal  estate,  or,  if  that  be  not  proper, 
that  the  commissioner  of  this  court  be  ordered  to  sell  land  enough  to  satisfy 
the  sum  named  in  their  decree  and  pay  it  over  to  them. 

Yarious  supplemental  petitions  were  filed  by  all  the  parties  from  time  to 
time,  bringing  before  the  court  the  proceedings  that  have  since  taken  place 
in  this  cause,  and  particularly  stating  that  other  lands,  out  of  Morgan  county, 
had  been  sold  under  the  decree  of  June,  1846,  and  the  money  received,  and 
that  the  sum  of  $3,789.56  was  made  by  sale  of  land  in  Morgan  county  under 
the  judgment  of  1841. 

The  petition  of  O'Donoghue,  which  was  filed  on  the  10th  of  January,  1849, 
states  that  he  had  purchased  a  lot  of  land  at  a  sale  made  by  the  commissioner 
in  this  cause,  which  lot  was  sold  as  a  part  of  the  estate  of  Duncan;  that  he 
paid  the  commissioner  for  it,  and  that  Duncan  had  no  title  to  it,  having  be- 
fore his  death  by  deed  duty  recorded,  conveyed  it  to  the  Illinois  College,  and  he 
seeks  to  have  the  sale  by  the  commissioner  annulled,  and  to  have  the  money 
paid  by  him  reimbursed  out  of  the  fund  in  court. 

When  these  petitions  were  presented,  this  court,  without  determining  the 
questions  sought  to  be  raised  by  them,  ordered  that  a  sufficient  fund  should  be 
reserved  to  satisfy  their  claims,  which  was  to  be  paid  to  the  petitioners 
provided  the  court  should  be  of  opinion,  upon  the  final  disposition  of  the 
cause,  that  the  parties  were  entitled  to  receive  the  amounts  they  sought.  And 
there  is  no\f  a  fund  of  more  that  $4,000  awaiting  the  decision  of  the  ques- 
tions presented  by  these  petitioners. 

These  are  the  material  facts:  The  applications  were  once  heard  before  the 
former  judge  of  this  court,  but  no  decision  was  given  or  order  entered.  They 
have  therefore  been  fully  argued  before  me,  and  it  now  becomes  my  duty  to 
announce  my  opinions  upon  the  different  questions  presented.  The  counsel 
of  the  United  States,  not  denying  the  allegations  contained  in  the  petitions, 
insists  that  the  petitioners  are  not  entitled  to  the  relief  they  seek,  nor  to  any 
relief.  As  the  petition  of  O'Donoghue  stands  upon  a  footing  entirely  dif- 
ferent from  the  others,  it  may  be  convenient  to  consider  that  first. 

§  850.  A  purchaser  at  a  judicial  sale  cannot  call  upon  the  plaintiff  to  refund 
the  purchase  money.     The  rule  of  caveat  emptor. 

The  sale  under  which  he  purchased  the  lot  was  made  by  the  order  of  this 
court,  and  it  is  well  settled  that  in  all  judicial  sales  there  is  no  warranty;  but 
that  the  rule  of  caveat  emptor  applies.  O wings  v.  Thompson,  3  Scam.,  502. 
If  there  be  fraud  or  concealment  or  any  unfair  dealing,  that  may  be  a  ground 
for  an  application  to  a  court  of  equity ;  otherwise  the  purchaser  must  look  to 
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the  soundness  of  his  title.  This  is  the  established  rule  in  England  and  through- 
out the  United  States,  and  it  should  be  peculiarly  applicable  here,  where  it  is 
so  easy  to  trace  the  title  to  real  estate,  the  sources,  in  nearly  all  cases,  being 
the  public  records  of  the  country.  It  is  true  where  a  plaintiff  in  an  execution 
purchases  a  tract  of  land,  belonging  apparently,  or  which  he  supposes  to  be- 
long, to  the  defendant,  and  there  is,  in  fact,  no  title,  a  court  will  interpose  and 
place  the  parties  in  their  former  condition.  Bat  that  is  because  it  is  a  matter 
between  themselves;  the  purchase  having  neither  benefited  nor  injured  any 
third  person ;  and  it  has  been  decided  that  where  there  was  no  fraud  and  a 
stranger  to  the  execution  purchased  a  piece  of  land  as  the  property  of  the  de- 
fendant, where  he  had  no  title,  a  court  of  equity  would  compel  the  judgment 
debtor  to  refund  the  amount  to  the  purchaser,  on  the  ground  that  his  purchase 
had  paid  the  debt.  But  no  case  has  been  shown  in  which,  under  such  circum- 
stances, the  purchaser  could  call  upon  the  plaintiff  in  the  execution  to  refund 
the  amount.  Indeed  the  case  just  mentioned  is  conclusive  that  he  could  not, 
for  it  is  because  the  sale  must  so  far  stand  as  to  enable  the  plaintiff  to  retain 
the  money  paid,  that  the  defendant  is  liable.  It  could  make  no  difference 
that  the  money,  instead  of  being  in  the  hands' of  the  party,  was  held  by  the 
officer  or  paid  into  court.  In  either  case,  it  would  seem,  the  right  of  the  party 
to  the  fruits  of  his  judgment  could  not  be  contested. 

But  conceding  that  this  last  position  may  be  questionable,  still  after  the 
money  has  actually  been  paid  to  the  party,  it  is  beyond  the  reach  of  the  pur- 
chaser. Here  the  money  paid  by  the  petitioner  has  been  received  by  the 
plaintiff,  and  he  seeks  to  make  another  fund,  now  in  court,  arising  from  the 
sale  of  other  property  belonging  to  the  estate  of  Duncan,  liable  to  the  claim. 

On  the  part  of  the  petitioner  the  court  was  referred  to  Lansing  v.  Quacken- 
bush,  5  Cowen,  38,  a  case  where  the  defendant  had  represented  he  was  the 
owner  of  lots,  which  the  party  purchased,  and  it  turned  out  he  was  not.  On 
application  to  the  court,  they  said  there  was  a  remedy  but  that  it  was  in  equity. 
Here  was  a  false  statement,  and  if  the  plaintiff  were  not  a  party  to  it,  the 
remedy  would  be  against  the  defendant.  Adams  v.  Smith,  5  Cowen  280,  was 
ialso  referred  to.  In  this  case  the  sheriff  had  sold  personal  property  which  did 
not  belong  to  the  defendant,  and  the  real  owner  sued  the  sheriff  and  plaintiff 
jointly  and  recovered.  The  court  allowed  the  amount  made  on  the  sale  and 
indorsed  on  the  execution,  to  be  stricken  out  and  an  execution  to  issue  for  the 
amount  of  the  original  judgment.  In  this  case  it  was  personal  property,  and 
the  owner  resorted  to  the  remedy  which  the  law  gave  him,  the  property  re- 
maining with  the  purchaser.  Both  cases  are  very  shortly  reported  and  clearly 
distinguishable  from  the  present.  But  the  supreme  court  of  Illinois  have  held, 
under  somewhat  similar  circumstances,  there  was  no  remedy  against  the  plaint- 
iff in  the  execution.  A  party  purchased  some  property  under  an  execution. 
A  stranger  sued  for  and  recovered  the  property  from  the  purchaser.  The 
latter  then  brought  suit  against  the  plaintiff  in  the  execution  to  recover  back 
the  purchase  money.  The  court  decided  that  the  plaintiff  was  not  liable. 
England  v.  Clark,  4  Scam.,  486.  These  were  all  cases  of  personal  property, 
but  in  a  sale  of  real  estate  under  execution,  no  action  is  brought,  because  if 
the  property  of  A  is  sold  on  an  execution  against  B  the  title  to  the  property  is 
unchanged,  and  A  ordinarily  suffers  no  wrong. 

In  a  very  recent  case,  however,  Dunn  v.  Frazier,  8  Blackf.,  432,  this  question 
was  directly  decided.  That  was  a  much  stronger  case  than  this.  A  judgment 
had  been  obtained  and  an  execution  was  issued  and  returned  nulla  bona,  and 
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afterward  the  judgment  creditor  filed  a  petition  alleging  that  the  judgment 
debtor  was  the  owner  of  certain  real  estate  in  fee  simple.  On  the  application 
of  the  petitioner  the  court  ordered  the  real  estate  to  be  sold  on  execution.  It 
was  sold  accordingly,  and  Frazier  became  the  purchaser.  One  of  the  adminis- 
trators of  the  judgment  debtor  was  present  at  the  sale,  and  solicited  Frazier 
to  buy,  assuring  him  that  the  title  was  good.  Various  proceedings  took  place, 
during  which  Dunn,  the  judgment  creditor,  transferred  the  judgment  to  one 
Adams,  and  Frazier  refused  to  pay  the  purchase  money.  Another  execution 
was  issued  which  was  enjoined.  Finally  Frazier  paid  part  of  the  money  to 
Adams  and  the  remainder  into  court  (to  the  clerk).  The  judgment  debtor  had 
no  title  to  the  property.  These  facts  being  made  to  appear  to  the  court  below, 
by  bill  in  chancery,  it  ordered  the  money  to  be  paid  back  to  Frazier,  but  the 
supreme  court  of  Indiana  reversed  the  decree,  on  the  distinct  ground  that  a 
purchaser  who  buys  land  and  pays  the  money,  the  judgment  creditor  receiv- 
ing it,  cannot  recover  it  back  from  the  creditor,  either  at  law  or  in  equity, 
merely  because  the  judgment  debtor  had  no  title  to  the  land.  The  proper 
course  in  such  a  case  was  to  proceed  against  the  judgment  debtor  or  his  estate 
by  bill  in  equity.  And  even  in  relation  to  the  money  in  court,  it  depended  al- 
together upon  the  fact  whether  there  was  anything  due  on  the  judgment,  or 
it  was  an  overplus,  in  which  last  count  it  might  be  paid  over  to  the  purchaser. 
And  see  Warner  v.  Helm,  1  Gil.,  220. 

It  will  be  seen,  therefore,  from  these  principles  and  authorities,  the  peti- 
tioner, while  he  has  no  claim  upon  the  fund  now  in  court,  has  a  remedy  against 
the  estate  of  Duncan.  That  it  may  be  unavailing  is  his  misfortune.  If  the 
petitioner  obtain  the  money  he  has  paid,  it  must  be  by  the  voluntary  act  of 
the  plaintiff,  and  not  by  the  order  of  this  court. 

§851.  If  a  partner's  executors  use  partnership  funds  to  pay  taxes  on  his 
own  land,  partnership  creditors  acquire  thereby  no  lien  on  the  land. 

Let  us  now  proceed  to  consider  the  petition  of  Doremas  &  Nixon  and  A- 
Hanson  &  Co.  They  insist  that,  inasmuch  as  there  was  a  partnership  between 
James  M.  and  Joseph  Duncan,  and  the  executors  of  Joseph  Duncan  had  used 
the  partnership  goods  to  pay  the  taxes  on  his  real  estate,  and  the  expenses  of 
administration,  they,  as  creditors  of  the  partnership,  have  a  right  to  be  repaid 
out  of  the  fund  in  court. 

There  can  be  no  doubt  that  the  partnership  effects  are  primarily  liable  for 
the  partnership  debts,  and  that  those  effects  ought  not  to  be  appropriated  to 
the  payment  of  the  separate  liabilities  of  one .  of  the  partners.  And  if  the 
executors  knowingly  diverted  them  in  the  manner  charged  in  the  bill  filed  in 
the  circuit  court  of  the  state,  they  acted  illegally.  But  conceding  this,  it  does 
not  follow  that  the  partnership  creditors  thereby  obtained  a  lien  upon  the 
separate  property  of  Duncan.  No  authority  has  been  referred  to  which  shows 
that  if  one  partner  withdraws  funds  from  the  partnership,  and  pays  the  taxes 
on  his  private  estate,  the  creditors  of  the  firm  thereby  acquire  a  lien  on  the 
land,  unless,  indeed,  the  decree  on  which  the  application  now  under  consider* 
ation  is  founded  may  be  so  regarded.  All  that  can  be  said  is,  that  the  estate 
of  the  partner  becomes  liable  to  the  creditor  of  the  firm.  The  estate  of  the 
partner  is  still  his  own  private  property,  and,  in  case  of  his  death,  passes  to  his 
heirs  or  devisees,  subject,  if  he  has  used  the  partnership  funds  for  the  purpose 
mentioned,  to  that  debt  as  to  others.  Story  on  Part.,  £§  07,  326,  35S,  359,  360 
and  3(51.  Neither  would  the  use  of  the  partnership  funds  by  the  executors, 
in  the  expenses  of  administration,  create  any  lien  upon  the  estate.     It  would 
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still  be  a  debt  due  from  the  estate.  And,  if  the  creditor  of  the  firm  were 
placed  in  the  condition  of  those  individuals  to  whom  those  expenses  had  been 
paid,  it  is  doubtful  whether  that  circumstance,  for  reasons  presently  to  be 
given,  would  affect  the  question. 

§  852.  The  true  test  of  the  liability  of  assets  to  partnership  debts,  in  prefer- 
ence to  individual  debts,  is  whether  such  assets  are  partnership  property  or  not 

It  has  been  decided  that  the  priority  of  the  United  States  does  not  reach 
the  property  of  a  partner  in  partnership  effects,  so  as  to  pay  the  separate  debt 
of  one  of  the  partners  (he  being  the  debtor  of  the  United  States)  when  the 
partnership  property  is  not  sufficient  to  pay  the  debts  of  the  firm.  United 
States  v.  Hack,  8  Pet.,  271  (§  843,  supra).  But  that  proceeds  upon  the  pre- 
sumption that  they  are  partnership  effects.  It  is  plain,  if  they  had  ceased  to 
be  such,  and  had  become  the  separate  property  of  the  one  indebted  to  the 
United  States,  the  doctrine  would  be  different.  The  true  test  would  seem  to 
be  whether  the  property  belonged  to  the  firm  or  the  individual. 

Now  it  is  to  be  remarked  that  these  petitioners  did  not  ask  the  court  of 
Morgan  county  to  do  more  than  to  declare  the  partnership,  and  to  decree  the 
payment  of  the  partnership  debt  out  of  assets  which  were  at  that  time,  or 
thereafter  to  be,  in  the  hands  of  the  administrator.  They  claimed,  at  most, 
not  a  lien  on  the  estate,  but  a  priority  of  payment  out  of  the  estate.  And  the 
court,  though  it  expresses  the  opinion  that  the  funds  of  the  partnership  effects 
were  liable  to  the  debts  of  the  petitioners  wherever  they  could  be  traced, 
decides  they  were  to  be  paid  out  of  the  estate  of  the  testator.  Accordingly, 
in  whatever  light  we  may  regard  this  decree  of  the  circuit  court  of  Morgan 
county,  it  is  clear  it  intended  that  payment  of  the  debts  was  to  be  made  out 
of  Duncan's  estate,  when  there  should  be  sufficient  assets  for  that  purpose  in 
the  hands  of  the  administrator.  The  court  does  not  even  decree  that  the  pe- 
titioners shall  be  first  paid,  but  there  is  an  alternative  that  they  may  be  paid, 
when  the  administrator,  upon  the  settlement  of  his  accounts  as  such,  shall 
have  money  then  remaining  in  his  hands.  The  decree  did  not  create  any  lien, 
specific  or  general,  upon  any  fund,  nor  upon  the  real  estate  of  the  testator,  as 
it  probably  could  not;  and  it  does  not  vary  essentially  from  the  usual  judg- 
ment against  an  administrator  for  the  (febt  of  a  deceased  party. 

§  853,  The  proceedings  in  a  state  court,  in  a  case  in  which  the  United  Stales 
were  not  parties,  does  not  impair  their  rights  nor  limit  their  priority  of  payment, 
Tfye  administrator,  upon  receiving  proceeds  of  land  sold,  becomes  a  trustee  for 
the  United  States. 

Though  an  objection  was  taken  to  the  proceedings  in  Morgan  county,  be- 
cause the  United  States  were  not  made  parties,  it  is  said  that  the  decree  is 
binding  on  them  in  this  court  in  this  application,  on  the  part  of  the  petition- 
ers. Let  us  now  examine  this  position,  and  endeavor  to  ascertain  whether 
this  is  so. 

At  the  time  of  Joseph  Duncan's  death,  his  indebtedness  to  the  United  States, 
except  the  balance  due  on  the  judgments  at  law  of  this  court,  of  1841,  did  not 
constitute  a  lien  upon  his  real  or  personal  estate.  The  plaintiffs  had  only  a 
right  to  a  priority  of  payment.  And  it  may  be  admitted,  for  the  purpose  of 
this  argument,  that  their  priority  did  not  extend,  in  point  of  law,  so  as  to  op- 
erate upon  the  real  estate  of  which  Duncan  died  seized,  in  the  hands  of  heirs 
or  devisees.  But  at  the  time  the  petitioners  filed  their  bill  in  the  circuit  court 
of  Morgan  county,  there  was  a  judgment  of  this  court  against  William  Thomas, 
as  the  administrator  with  the  will  annexed,  etc.,  of  Duncan,  and  at  the  time 

838 


PRIORITY  OF  THE  UNITED  STATES  AS  A  CREDITOR.  §  853. 

the  final  decree  was  rendered  in  the  circuit  court  of  Morgan  county,  there  was 
and  had  been  for  more  than  a  year,  a  decree  standing  in  this  court,  which 
took  effect  upon  all  the  real  estate  of  Duncan  within  the  state,  and  directed  it 
all  to  be  sold  for  the  payment  of  the  debts  of  the  United  States,  first  paying 
prior  liens.  When  this  decree  was  rendered  in  June,  1846,  the  claims  of  the 
petitioners  were  certainly  not  a  prior  lien  binding  the  estate.  If,  then,  we 
give  effect  to  the  decree  in  the  state  court,  we  are  not  the  less  bound  to  give 
full  effect  to  the  judgments  and  decree  in  this  court;  and  we  will  now  pro- 
ceed to  show  that  it  must  be  considered  subject  to  those  of  this  court;  that  un- 
der tfte  law  and  by  virtue  of  the  proceedings  here,  the  decree  of  the  circuit 
court  of  Morgan  county  could  not  become  operative  until  the  claims  in  this 
court  were  satisfied. 

The  petitioners  have  not  sought  to  enforce  their  decree  in  the  state  court; 
indeed,  so  long  as  there  is  nothing  in  the  hands  of  the  administrator,  it  would 
not,  by  its  terms,  be  enforced.  They  come  into  this  court  and  request  its 
action  on  their  claims. 

By  the  fifth  section  of  the  act  of  3d  March,  1797,  it  is  provided  that  where 
any  revenue  officer,  or  other  person,  hereafter  becoming  indebted  to  the 
United  States,  by  bond  or  otherwise,  shall  become  insolvent,  or  where  the  es- 
tate of  any  deceased  debtor,  in  the  hands  of  executors  or  administrators,  shall 
be  insufficient  to  pay  all  the  debts  due  from  the  deceased,  the  debt  due  to  the 
United  States  shall  be  first  satisfied.  1  Statutes  at  Large,  515.  This  applies 
to  two  classes  of  debtors.  Those  who  are  insolvent,  and  those  whose  estates, 
in  the  hands  of  executors  or  administrators,  are  not  sufficient  to  discbarge  all 
the  debts  due  from  the  estate.  It  was  intended  to  reach  the  property  of  the 
debtor,  whether  living  or  dead.  It  has  been  decided  that  this  section  is  appli- 
cable to  all  debtors  of  the  United  States.  Joseph  Duncan's  estate  was  the  es- 
tate of  a  deceased  debtor  of  the  United  States,  and  when  it  comes  within  the 
other  requisition  of  the  act,  that  is,  whenever  it  came  into  the  hands  of  execu- 
tors or  administrators,  then  the  operation  of  the  law  was  complete.  The  doo- 
trine  of  the  supreme  court  of  the  United  States,  as  founded  on  this  law  and  a 
similar  one  (act  of  March  2, 1799,  sec.  65)  as  it  respects  this  point  is,  that  the 
party,  whether  assignee,  executor  or  administrator,  into  whose  hands  the  es- 
tate of  the  two  classes  of  debtors  mentioned  passes,  becomes  a  trustee  for  the 
United  States,  and  from  the  fund  in  his  hands,  they  must  first  be  paid.  Beas- 
ton  v.  The  Farmers'  Bank  of  Delaware,  12  Pet.,  102  (§§  844-47,  supra);  Brent 
v.  Bank  of  Washington,  10  Pet.,  596.  If  it  be  admitted  that  the  priority  of 
the  United  States  did  not  extend  to  the  real  estate  of  Duncan,  in  the  hands  of 
heirs  or  devisees,  as  already  stated,  because  it  does  not  attach  as  against  them, 
still  when  the  real  estate  or  the  proceeds  thereof  passed  to,  or  vested  by  law 
in,  the  hands  of  the  executors  or  administrators,  the  priority  did  attach.  •  United 
States  v.  Crookshank,  1  Edw.  Ch.,  233.  Consequently,  whenever  the  proceeds 
of  any  real  estate  or  any  personal  estate  came  into  the  hands  of  Thomas,  as 
the  administrator,  he,  having  notice  of  the  debt  due  the  government,  became 
a  trustee  for  the  United  States,  and  was  obliged  to  pay  them  first,  independ- 
ent of  the  judgment  of  December  term,  1844,  and  the  decree  of  June  term, 
1846,  of  this  court.  These  merely  determined  the  amount  of  the  debt,  but  in 
no  degree  changed  his  duty  in  the  premises. 

It  is  to  be  observed  that  this  law  of  congress  supersedes  all  state  laws  upon 
the  subject  of  the  distribution  of  those  estates  that  come  within  its  provisions. 
The  language  of  the  supreme  court  of  the  United  States,  in  Thelusson  v.  Smith, 


§  854.  GOVERNMENT. 

2  Wheat..  396  (§§  824-27,  supra),  is  that  there  is  no  exception  made  by  the  law 
in  favor  of  a  particular  class  of  creditors.  And  the  same  court,  in  Conard  v. 
Atlantic  Ins.  Co.,  1  Pet.,  444,  say,  that  the  priority  of  the  United  States  does 
not  yield  to  any  class  of  creditors,  however  high  may  be  the  dignity  of  their 
debts.  It  follows,  then,  if  these  principles  are  correct,  that  the  claims  of  the 
petitioners  cannot  bind  any  funds  in  the  hands  of  the  administrator,  nor  any 
lands  sold  under  the  judgments  or  the  decree  in  chancery  of  this  court,  nor  the 
proceeds  of  the  same,  notwithstanding  the  decree  of  the  circuit  court  of  Mor- 
gan county ;  for  whatever  may  be  the  effect  of  this  last  decree,  it  cannot 
operate,  under  the  circumstances,  so  as  to  impair  the  rights  of  the  United 
States.     Field  v.  The  United  States,  9  Peters,  182  (§§  833-37,  supra). 

§  854.  The  priority  of  payment  privilege  of  tlie  United  States  is  not  affected 
by  the  rule  that  where  one  party  has  a  lien  on  two  funds  and  another  on  but  one 
of  them  the  first  must  resort  in  the  first  instance  to  that  fund  mi  which  the  second 
has  no  lun. 

The  remaining  question  is  as  to  the  effect  of  the  judgments  at  law  of  the 
circuit  court  of  Morgan  county.  As  the  rights  of  the  petitioners  whose  claims 
we  are  now  to  consider  depend  upon  the  same  principle,  we  will  examine  thein 
together.  This,  then,  was  the  position  of  the  parties.  The  United  States  had 
judgments  binding  all  the  lands  of  Duncan  throughout  the  state,  prior,  in  point 
of  time,  to  the  judgment  of  McConnell  and  others,  and  that  of  Matthews,  which 
last  two  judgments  were  binding  only  on  lands  in  Morgan  county;  and  the 
United  States  had  a  decree  subsequent  and  subordinate  to  both,  but  which,  in 
extent,  had  the  advantage  of  operating,  like  the  judgments  of  June,  1841, 
throughout  the  state.  The  petitioners  insist  they  have  a  right  to  throw  the 
judgments  of  1841  upon  lands  without  the  county  of  Morgan.  They  assert 
that  at  the  time  their  judgments  became  liens  upon  the  real  estate  in  Morgan 
county,  the  United  States,  having  also  judgments  which  were  liens  upon  that 
land,  and  which  were,  besides,  liens  upon  lands  out  of  Morgan  county,  are 
compelled  to  go  upon  these  last  mentioned  lands  upon  the  principle,  well  rec- 
ognized and  understood,  that  where  a  party  has  a  lien  for  a  debt  on  two 
funds,  and  another  party  has  a  lien  on  one  of  the  funds  only,  a  court  of  equity 
will  oblige  the  party  who  has  the  double  fund,  to  resort,  in  the  first  instance, 
for  payment,  to  that  fund  upon  which  the  other  party  has  no  lien.  And  it  is 
contended  that  the  circumstance  of  the  United  States  procuring  a  decree  bind- 
ing the  lands  out  of  Morgan, county,  before  the  application  is  made  here,  can 
make  no  difference.  Another  principle  is  also  involved,  which  may  be  con- 
sidered settled  law  in  New  York  at  least,  that  where  there  is  a  general  incum- 
brance upon  distinct  parcels  of  land,  and  the  owner  aliens  them  at  different 
times  to  different  persons,  the  parcel  last  sold  is  to  be  first  charged  to  its  full 
value  to  pay  the  general  incumbrance,  and  so  on  backwards.  The  argument 
is  this :  If  Duncan  had  mortgaged  all  his  lands  in  the  state  to  the  United 
States  for  the  payment  of  $30,000,  and  then  had  mortgaged  his  lands  in  Mor- 
gan county  to  these  petitioners  for  the  amount  of  their  judgments,  and  after- 
ward all  his  lands  out  of  Morgan  county  to  the  United  States  for  $49,000, 
these  lands  out  of  Morgan  county,  being  the  last  aliened,  are,  according  to  the 
doctrine  above  mentioned,  to  be  first  charged  with  the  payment  of  the  sum 
first  named.  And  it  can  make  no  differance,  it  is  said,  if,  instead  of  mort- 
gaging the  lands  out  of  Morgan  county,  he  had  mortgaged  all  of  his  lands  in  the 
state  over  again;  because,  it  will  be  seen,  in  order  to  adapt  it  to  this  case,  we 
must  include  all  the  land,  the  decree  of  1846  of  this  court  binding  the  lands  in 
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Morgan  county  as  well  as  elsewhere.  It  is  urged  that  these  being  judgments, 
the  principle  is  the  same.  < 

This  is  stating  the  proposition  fully,  and  carrying  the  analogy  to  as  great 
an  extent  in  favor  of  the  petitioners  as  was  contended  for  by  their  counsel  in 
the  argument. 

§  855,  The  rule  settled  in  New  York  of  the  liability  of  lands  in  the  inverse 
order  of  their  alienation. 

The  doctrine  that  where  a  man  owns  different  parcels  of  land,  and  transfers 
some  of  them,  himself  also  retaining  some,  all  the  parcels  being  subject,  be- 
fore the  transfer,  to  a  general  incumbrance  made  by  him,  the  part  which 
he  still  retains  shall  be  applied  to  the  payment  or  discharge  of  that  general 
incumbrance,  rather  than  that  which  he  has  transferred,  is  founded  on  the 
plainest  principles,  of  equity.  It  would  be  manifestly  unjust  that  those  per- 
sons to  whom  he  had  made  transfers  should  be  compelled  to  pay  off  the  in- 
cumbrance, when  he  held  land  which  would  satisfy  it.  Accordingly,  it  has 
been  held,  under  such  circumstances,  that  the  property  transferred  is  only 
liable,  in  the  event  of  the  part  remaining  in  the  owner  not  being  sufficient  to 
discharge  the  incumbrance.  On  the  other  hand,  the  doctrine  already  men- 
tioned as  settled  in  New  York,  that  land  consisting  of  different  parcels,  subject 
to  a  general  incumbrance,  is  in  equity  to  be  charged  in  the  inverse  order  of 
the  alienation  of  the  several  parcels,  has  been  sometimes  questioned,  and 
Judge  Story  thinks  it  is  not  maintainable  upon  principle,  and  inclines  to  the 
opinion  that  there  should  be  contribution,  in  such  cases,  according  to  the  rel- 
ative value  of  the  estates.     Story's  Equity  Juris.,  §§  634a,  1233a. 

The  New  York  doctrine  was  pressed  very  far  in  the  case  of  Schry ver  v. 
Tiller,  9  Paige,  173,  and  as  that  was  cited  in  the  argument  by  the  counsel  of 
the  petitioners,  and  considered  conclusively  settling  the  principles  which  should 
govern  this  case,  it  may  not  be  improper  to  give  it  a  particular  examination. 

In  that  .case,  the  owner  of  two  parcels  of  land  —  oneatCoxsackie,  the  other 
at  Redhook  —  having  incumbered  both  by  judgments,  and  each  by  mortgages, 
on  the  28th  of  May,  1840,  mortgaged  the  Coxsackie  property,  and  on  the  7th 
of  July  following,  mortgaged  it  again  to  another  person.  On  the  9th  of  June  of 
the  same  year,  he  mortgaged  the  Eedhook  property,  and  again  on  the  12th 
of  the  same  month,  this  last  being  given  to  the  same  persons  that  held  the 
mortgage  of  the  7th  of  July  on  the  Coxsackie  property.  On  the  3d  of  June, 
1840,  a  judgment  was  docketed,  which  was  a  lien  on  both.  The  parties  who 
held  the  mortgage  of  the  7th  of  July  on  the  Coxsackie  property,  and  those 
who  held  the  mortgage  of  the  9  th  of  June  on  the  Red  hook  property,  at  dif- 
ferent times  and  in  different  courts,  filed  bills  for  foreclosure,  and  at  different 
dates  obtained  the  usual  decrees  for  sale  of  the  property,  the  master  having 
reported  as  to  the  priority  of  the  several  liens.  On  the  2d  of  March,  1841,  the 
Redhook  property  was  sold  for  an  amount  sufficient  to  satisfy  all  the  liens  on 
it  prior  in  point  of  time  to  the  mortgage  of  the  28th  of  May,  1840,  on  the  Cox- 
sackie property.  On  the  23d  of  March,  1841,  this  last  property  was  sold  for 
an  amount  not  sufficient  to  pay  the  costs  of  foreclosure  and  the  mortgage  of 
28th  of  May,  if  the  previous  judgments,  as  well  as  the  prior  specific  liens  on 
that  property  were  paid  out  of  such  sale. 

Under  these  circumstances  the  holder  of  the  mortgage  of  the  28th  of  May 
made  application  to  the  court  for  a  modification  of  the  original  decree,  so  as 
to  throw  the  judgments  on  the  surplus  proceeds  of  the  Redhook  property,  after 
satisfying  all  liens  thereon  prior  to  his  mortgage.     The  court  allowed  the  ap- 
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plication  on  the  ground  that  as  the  Bedhook  property  was  more  than  sufficient 
to  pay  all  liens  on  it  prior  to  the  date  of  the  applicant's  mortgage,  in  case  the 
judgment  creditors,  who  held  liens  at  that  time,  sought  to  enforce  them  on  the 
Eedhook  property,  if  the  applicant  paid  them,  he  would  have  a  right  in  equity 
to  insist  on  an  assignment  of  them,  so  that  he  might  have  a  repayment  out  of 
the  surplus  funds,  in  preference  to  those  who  had  liens  on  that  property  accru- 
ing after  the  date  of  his  mortgage.  For  instance,  the  judgment  creditors  had 
liens  on  both  properties,  when  his  mortgage  was  taken  on  one  (Coxsackie). 
If,  in  enforcing  these  liens  it  would  prejudice  his  mortgage,  he  would  have  a 
right  in  equity  to  compel  them  to  go  upon  the  Eedhook  property,  because  cer- 
tainly he  could  be  in  no  better  position  by  taking  an  assignment  of  the  judg- 
ments than  those  who  held  them.  Let  us  suppose  the  case  put  had  actually 
happened  —  that  the  applicant  had  purchased  the  judgments;  then  he  would 
be  the  holder  of  judgments  binding  on  both  properties  and  of  a  mortgage  on 
one.  The  doctrine  of  the  court  is  that  in  this  condition,  he  could  go  upon  the 
Eedhook  property  to  satisfy  his  judgments  in  preference  to  one  who  had  a  lien 
on  that  property  accruing  after  his  mortgage.  The  court  illustrated  it  by  say- 
ing, if  there  had  been  a  mortgage  on  both  properties,  and  it  had  been  fore- 
closed, the  decree  wTould  require  the  property  to  be  sold  separately,  and  the 
proceeds  so  to  be  marshaled  as  to  pay  general  liens  on  the  whole,  out  of  that 
part  of  the  fund  arising  from  the  sale  of  the  Eedhook  property,  thus  far  giving 
the  applicant  the  benefit  of  his  priority  on  the  Coxsackie  property  over  a  sub- 
sequent incumbrancer  of  the  Eedhook  property. 

In  the  case  just  cited  there  was  a  general  incumbrance  binding  both  parcels, 
also  specific  incumbrances  binding  each,  and  a  transfer  made  of  one  and  then 
the  other;  and  it  seems  to  proceed  upon  the  principle  that,  inasmuch  as  at  the 
time  when  the  transfer  was  made  of  one  of  the  parcels,  the  party  would  have 
the  right  to  compel  the  general  incumbrancer  to  go  upon  the  parcel  not  affected 
by  the  transfer,  no  subsequent  act  of  the  owner  in  relation  to  that  other  par- 
cel could  change  his  rights.  Whether  it  would  make  any  difference  if  the 
general  incumbrance  and  the  transfer  of  the  second  parcel  were  held  by  the 
same  person,  does  not  appear;  but  it  is  certain  he  would,  in  one  sense,  come 
within  the  qualification  of  limitation  of  the  rule  laid  down  by  Judge  Story. 
He  says  that  though  the  rule  —  that  is  if  a  creditor  has  two  funds,  he  shall 
take  his  satisfaction  out  of  that  fund  upon  which  another  creditor  has  no 
lien  —  is  so  general  it  is  never  applied,  except  where  it  can  be  done  without 
injustice  to  the  person  who  has  the  double  fund,  as  well  as  the  debtor.  It  is  never 
done  when  it  trenches  upon  the  rights  or  operates  to  the  prejudice  of  the  party 
entitled  to  the  double  fund.  Equity  Jurisprudence,  etc.,  §§  558,  559,  560,  633. 
The  object  is  to  satisfy  both  creditors.  It  is  apparent,  however,  whenever 
the  double  fund  is  insufficient  to  pay  all  the  claims  against  it,  and  the  same  per- 
son has  the  right  to  proceed  against  both,  and  against  one  alone,  it  does  affect 
the  right  of  the  party  entitled  to  the  double  fund.  For  example,  in  this  case  the 
United  States  have  a  general  lien  upon  different  parcels  of  land;  creditors  — 
the  petitioners  —  have  also  a  general  lien  upon  some  of  the  parcels;  and  the 
United  States  hav.e  a  lien  which  may  well  be  considered  specific  upon  all  the 
parcels.  Now,  it  is  plain  if  the  creditors  turn  the  general  lien  of  the  United 
States  over  to  the  lands  not  bound  by  the  lien  of  the  creditors,  under  the  facts 
of  this  case  it  diminishes  by  so  much  the  fund  which  is  to  satisfy  the  decree 
of  1846.  In  other  words,  whatever  is  paid  to  the  petitioners  is  an  absolute 
loss  to  the  plaintiff.    Notwithstanding  such  would  be  the  effect,  in  this  case, 
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upon  the  party  entitled"  to  the  double  fund,  it  maybe  questionable  whether 
the  circumstance  of  taking  a  subsequent  lien  could  or  ought  to  place  them  in 
a  better  position ;  certainly  not  if  the  true  reason  be  given  for  the  rule  in  the 
case  in  Paige.  To  apply  the  argument  of  that  case  to  this;  —  if  these  peti- 
tioners had  paid  off  the  balance  due  on  the  judgments  of  the  plaintiffs  of  1841, 
they  would  have  the  right,  in  equity,  to  insist  upon  an  assignment  thereof. 

The  case  of  Schry  ver  v.  Felter,  if  we  admit  it  was  rightly  ruled,  must  be  re- 
garded as  deciding  that  a  general  lien  will  be  thrown  upon  a  particular  parcel 
of  land,  so  as  to  give  a  party  having  a  mortgage  the  benefit  of  his  priority 
over  subsequent  incumbrances,  either  of  the  whole  or  a  part;  that  is  where 
the  question  is  dependent  upon  priority  of  time  alone.  But  it  does  not  follow 
that  this  would  be  the  rule  where  there  is  a  priority  of  right  —  that  is  in  a 
case  where  the  parties  as  such,  do  not  stand  upon  an  equality  of  right. 

Let  us,  therefore,  examine  how  far  the  character  of  the  parties  in  this  case 
affects  the  question.  The  plaintiffs  constitute  the  sovereign  power  of  the 
country,  and,  according  to  the  jurisprudence  of  most  states,  under  certain 
circumstances,  are  entitled  as  a  creditor  to  peculiar  privileges.  It  was  so  under 
the  Roman  law ;  is  so  under  the  law  of  England,  and  under  our  own. 

We  must  bear  in  mind  that  the  statutes  giving  the  government  a  priority 
are  presumed  to  have  for  their  object  the  public  good,  and  are,  therefore,  to  be 
liberally  construed.  United  States  v.  State  Bank 'of  North  Carolina,  6  Pet., 
29;  Beaston  v.  Farmers'  Bank  of  Delaware,  12  Pet.,  134  (§§  844-47,  supra). 

The  application  was  presented,  in  this  case,  after  a  levy  had  been  issued  by 
the  United  States  upon  lands  in  Morgan  county,  under  executions  issued  on 
the  judgments  of  1841.  The  lands  were  sold  and  the  money  appropriated 
upon  those  judgments,  subsequent  to  the  filing  of  the  original  petitions,  as 
appears  by  the  supplemental  petitions.  This  court  did  not  interfere  with  the 
proceedings  under  the  executions,  but  suffered  them  to  continue,  and  directed 
that  there  should  be  reserved  a  sufficient  fund  to  meet  the  claim  of  the  peti- 
tioners, from  what  might  be  made  by  the  sale  of  lands  in  this  case.  The 
rights  of  the  petitioners  ought,  perhaps,  for  that  reason,  to  be  considered  the 
same  as  if  the  money  arising  from  the  sale  of  the  Morgan  lands  had  been 
paid  into  court,  subject  to  its  order  herein.  And,  apparently,  it  should  be 
governed,  by  the  same  principles,  as  if  the  petitioners,  instead  of  pursuing  the 
course  they  have,  had  applied  to  a  court  of  equity  to  restrain  the  proceedings 
on  the  executions — waiving  for  the  purpose  of  the  supposed  case  all  objec- 
tions on  account  of  sovereignty  —  and  the  United  States  had  come  and  given, 
in  answer,  the  decree  of  1846,  the  indebtedness  of  Duncan's  estate;  in  fine 
stating  all  the  facts  and  claiming  a  priority  of  payments  under  the  law. 

It  would  seem  upon  principles  as  well  as  by  the  authority  of  adjudged 
cases  —  if  we  throw  out  of  view  the  decree  of  1846  and  the  question  of  sov- 
ereignty—  there  could  be  no  doubt  of  the  right  of  the  judgment  creditors  to 
compel  the  plaintiffs  to  look  to  lands  out  of  Morgan  county,  not  bound  by 
their  lien  for  the  satisfaction  of  the  balance  due  the  United  States  upon  the 
judgments  of  1841,  for  in  that  case  there  would  be  property  sufficient  to  pay 
both.  It  is  true,  technically  speaking,  the  petitioners,  if  they  paid  the  judg- 
ments of  1841,  could  not  compel  the  plaintiffs  to  assign  those  judgments  to 
them,  because  they  could  not  directly  reach  the  United  States.  Hill  v.  United 
States,  9  How.,  386  (Equity,  §  1365).  But  if  this  difficulty  were  avoided,  the 
question  is  whether  the  decree  of  1846,  which  operated  specifically  upon  lands 
not  affected  by  the  judgments  of  the  petitioners,  changes  the  principle. 

843 


§  8o&  GOVERNMENT. 

§  856.  The  priority  of  the  United  States  does  not  diiturb  specific  liens,  nor  a 
mortgage,  nor  the  lien  of  am,  execution  levied  on  land-.  As  to  a  general  lien  — 
quceret 

It  must  be  conceded  the  question  is  not  free  from  embarrassment  in  conse- 
quence of  the  difficulty  of  extracting  from  the  various  cases  which  have  been 
rlocided,  the  true  rule  of  interpretion  of  the  acts  of  congress,  laid  down  by 
rhe  supreme  court.  The  petitioners  had  taken  out  executions  on  their  judg- 
ments within  a  year  after  they  were  rendered;  on  one  some  real  estate  —  not 
in  question  here  —  had  been  sold,  on  the  othena  small  payment  had  been  made; 
as  to  the  balances  due  on  them  respectively  the  judgments  became  general 
liens. 

It  has  been  uniformly  held  in  all  the  cases  that  the  priority  of  the  United 
States  does  not  disturb  any  specific  lien,  nor  the  perfected  lien  of  a  judg- 
ment, that  is,  it  does  not  supersede  a  mortgage  on  land,  nor  a  judgment  made 
perfect  by  the  issue  of  an  execution  and  a  levy  on  land.  Thelusson  v.  Smith,  2 
Wheat.,  396  (§§  824-27,  supra) ;  Conard  v.  Atlantic  Ins  Co.,  1  Pet.,  386.  But  in 
the  case  of  a  general  lien  it  is  not  so  clear. 

The  case  of  Thelusson  v.  Smith,  if  it  is  not  considered,  as  in  some  respects, 
overruled  by  the  case  of  Conard  v.  Atlantic  Ins.  Co.,  certainly  establishes  the 
doctrine  that  the  priority  of  the  United  States  does  not  yield  to  a  judgment 
which  is  a  general  lien  upon  real  estate.  The  facts  were  that  Thelusson  and 
others  recovered  a  judgment  against  Cijammond,  which  it  was  admitted  by  the 
court  was  a  lien  upon  his  lands  on  the  30th  of  May,  1805.  Afterwards  he 
made  an  assignment  of  all  his  estate,  being  insolvent,  and  in  debt  to  the 
United  States  so  as  to  bring  him  within  the  operation  of  the  acts  of  congress. 
The  United  States  subsequently  brought  suit  against  him,  had  judgment,  sued 
out  execution,  levied  on  and  sold  an  estate  called  Sedgely,  admitted  to  be 
bound  by  the  judgment  of  May  20,  1805.  The  marshal  having  received  the 
proceeds,  Thelusson  and  others  brought  suit  against  him.  They  had  not 
issued  execution  nor  levied  on  the  estate  by  virtue  of  their  judgment.  One  of 
the  questions  made  in  the  case  was,  whether  the  United  States  were  entitled 
to  be  paid  in  preference  to  the  judgment  creditor?  This  the  supreme  court 
decided  in  the  affirmative,  concluding  by  saying,  u  a  judgment  gives  the  judg- 
ment creditor  a  lien  on  the  debtor's  lands,  and  a  preference  over  all  subsequent 
judgment' creditors.  But  the  act  of  congress  defeats  this  preference."  This 
was  under  the  act  of  1799,  but  we  have  already  seen  that  in  this  respect  it  is 
like  the  act  of  1797. 

This  case  was  particularly  examined  and  reviewed  in  Conard  v.  Atlantic  Ins. 
Co.  It  is  there  said  that  Thelusson  v.  Smith  was  a  case  where  a  judgment 
creditor  sought  to  recover  the  proceeds  of  a  sale  of  land  made  under  an  adverse 
execution,  on  the  ground  that  he  had  a  general  lien  by  judgment  on  the  land, 
and  in  such  circumstances  the  action  was  not  maintained.  The  real  ground  of 
the  decision,  the  court  says,  was  that  the  judgment  creditor  had  never  made 
his  lien  specific;  that  he  had  no  title  to  the  proceeds  in  his  property;  and  if 
they  were  to  be  deemed  general  funds  of  the  debtor,  the  priority  of  the  United 
States  attached ;  that  a  mere  lien  on  land  did  not  convey  the  legal  title  to  the 
proceeds  of  a  sale  made  under  an  adverse  execution;  the  case  did  not  establish 
the  principle  that  a  specific  lien  could  be  displaced  by  the  priority  of  the 
United  States,  because  that  priority  was  not  of  itself  equivalent  to  a  lien. 

Judge  Johnson,  in  his  reported  opinion,  says  that  he  never  acknowledged 
the  authority  of  the  case  of  Thelusson  v.  Smith  on  the  point  supposed  to  be 
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decided  by  it,  the  precedence  of  the  right  of  the  United  States  as  to  a  previous 
judgment  in  the  case  of  a  general  assignment,  and  that  he  concurred  in  it  only 
because  of  the  want  of  privity  between  the  parties.  He  thought  the  sale  of 
the  Sedgely  estate  under  the  execution  was  a  nullity,  because  the  assignment 
of  Crammond  divested  all  his  interest,  so  as  to  place  it  beyond  the  reach  of 
the  execution  issued  on  the  judgment  of  the  United  States.  Suppose,  how- 
ever, the  assignees  in  whom  the  estate  had  vested,  admitting  it  had  vested, 
had  sold  it  notwithstanding  the  lien,  then,  according  to  my  understanding  of 
the  case  of  Thelusson  v.  Smith,  also  as  corrected  and  explained  in  Conard  v. 
Atlantic  Ins.  Co.,  the  proceeds  of  the  sale,  in  the  hands  of  the  assignees,  would 
have  been  subject  to  the  priority  of  the  United  States.  As  in  this  case,  if  the 
lands  in  Morgan  county  liad  been  sold  by  the  executors  or  administrator, 
under  the  authority  of  the  will  or  the  law,  the  proceeds  would  have  been  liable, 
not  to  the  judgment  creditors  (the  petitioners),  but  to  the  United  States,  it 
being  understood  in  all  such  cases  that  the  executor  or  administrator,  in  whose 
hands  were  the  proceeds,  had  notice  of  the  debt  due  the  government. 

In  Conard  v.  Atlantic  Ins.  Co.,  the  court  are  careful  to  say  the  priority  of 
the  United  States  does  not  affect  any  specific  lien;  but  in  the  case  of  Brent  v. 
The  Bank  of  Washington,  10  Pet.,  596,  the  court  state  that  it  has  never  been 
decided  that  the  priority  of  the  United  States  affects  any  lien,  general  or  spe- 
cific, existing  when  the  event  happened  which  gave  them  the  priority. 

Suppose,  then,  the  case  of  Thelusson  v.  Smith  may  be  considered  as  shaken, 
and  indeed  overruled,  about  which  some  doubt  may  be  entertained  so  far  as  it 
gives  a  preference  to  the  United  States  over  the  general  lien  of  a  judgment 
creditor,  it  would  follow  that  the  judgments  of  these  petitioners  would  not  be 
affected  by  the  mere  force  of  the  statute  of  1707;  and  possibly  we  might  go 
further,  and  say  they  would  not  be  affected  by  any  mere  judgment  or  decree 
in  favor  of  the  United  States,  or  the  indebtedness  of  Duncan's  estate,  rendered 
after  the  date  of  the  judgments  of  the  petitioners.  But  this  court  is  asked  to 
go  some  further;  to  say  that  the  United  States  shall  forego  their  lien  of  1841, 
superior  to  that  of  the  petitioners  as  to  the  lands  in  Morgan  county,  and  sella 
part  of  the  lands  bound  by  their  decree  of  1846,  out  of  that  county,  so  that 
the  petitioners  may  be  paid  in  preference  to  the  plaintiffs.  This,  it  seems  to 
me,  cannot  be  done.  The  United  States  are  entitled  to  all  their  legal  rights; 
and,  in  the  case  supposed,  of  an  application  to  a  court  of  equity,  to  say  to  the 
judgment  creditors:  We  will  enforce  our  lien  of  older  date  than  yours,  made 
specific  by  a  levy  before  you  applied  to  the  court;  we  will  retain  our  lien 
under  the  decree  of  1846  upon  the  lands  out  of  Morgan  county;  we  are  not  to 
be  regarded  as  ordinary  individual  creditors  of  the  estate;  your  rights  must 
yield  to  ours.  The  same  answer  to  the  application  of  the  petitioners  must  be 
given  in  this  court.  If  they  have  a  lien,  so  have  the  United  States;  and  to 
decide  that,  under  the  circumstances  of  this  case,  the  latter  could  not  enforce 
their  judgments  of  1841,  would  be  to  say,  in  effect,  they  had  no  priority  of 
payment  at  all,  but  they  must  stand  upon  an  equal  footing  with  the  other 
creditors;  to  prevent  which  was  the  very  object  of  that  portion  of  the  statutes 
of  1797  and  1799,  already  referred  to. 

§  857.  The  priority  laws  of  the  United  States  being  general,  one  claiming  an 
exception  must  show  it. 

We  have  been  told  their  lien  cannot  be  displaced  by  that  which  is  not  a 
lien,  the  priority  of  the  plaintiffs.  It  is  not.  There  is  not  only  a  priority,  but 
that  priority  has  been  perfected  into  specific  liens.    If  it  be  said  that,  discard- 
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ing  the  decree  of  1846,  the  United  States  might  be  regarded  as  individuals 
and  thrown  on  the  lands  out  of  Morgan  county  for  the  satisfaction  of  their 
judgments  of  1841,  and  they  ought,  consequently,  to  be  treated  in  the  same 
manner,  notwithstanding  that  decree;  if  the  first  could  be  done  the  other 
would  not  necessarily  follow,  and  the  reason  is,  in  the  former  case  the  United 
States  would  be  paid,  in  the  latter  not;  and  the  law  is  imperative  they  shall 
be  first  paid  when  the  estate  of  any  deceased  debtor,  in  the  hands  of  executors 
or  administrators  is  insufficient  to  pay  all  the  debts  due  from  the  deceased. 
And  certainly  the  lands  of  the  deceased  debtor,  when  these  petitioners  made 
their  application  to  this  court,  were  as  strongly  bound  by  the  claim  of  the 
United  States  as  the  proceeds  of  them  could  have  been  in  the  hands  of  execu- 
tors or  administrators. 

The  laws  of  the  United  States  giving  a  priority  to  the  government  are  of 
general  application  in  the  cases  therein  stated,  and  if  a  debtor  is  to  be  ex- 
cepted out  of  the  general  rule,  it  devolves  upon  the  party  alleging  the  excep- 
tion to  show  it.  I  think  these  petitioners  have  not  satisfactorily  established 
their  right  to  be  withdrawn  from  the  ordinary  predicament  of  creditors,  when 
they  come  in  competition  with  the  claims  of  the  government.  In  all  such 
cases,  it  is  manifest  congress  intended  to  give  priority  of  payment  to  the 
United  States  over  all  other  creditors.  Beaston  v.  Farmers'  Bank  of  Dela- 
ware, 12  Pet.,  134  (§§  84±-47,  supra). 

Admitting  that  the  question  is  not  free  from  difficulty,  yet  I  have  not  been 
able  to  come  at  any  other  conclusion  than  that  which  is  here  announced. 

It  is  sometimes  a  hard  rule,  undoubtedly,  upon  individual  creditors  and  upon 
families,  that  a  man's  whole  estate  should  be  swept  away  to  pay  a  debt  due  to 
the  government,  but  courts  of  justice  can  only  expound  and  apply  the  law, 
and  if  upon  a  fair  and  impartial  examination  of  the  subject  they  can  ascertain 
its  intent  and  meaning,  their  duty  is  simply  to  administer  it,  as  it  becomes  ap- 
plicable, in  the  various  relations  of  life,  to  the  rights  and  interests  of  the 
parties  before  them. 

UNITED  STATES  v.  GRISWOLD. 
(Circuit  Court  for  Oregon:  7  Sawyer,  296-811.    1881.) 

Opinion  by  Deadt,  J. 

Statement  of  Facts. —  On  August  29, 1879,  the  plaintiff  commenced  a  suit 
against  William  0.  and  Jane  O.  Griswold  and  others,  the  defendants  herein, 
which,  upon  a  demurrer  for  multifariousness,  was  dismissed  as  to  said  Jane  0. 
and  the  plaintiff  allowed  to  file  an  amended  bill  against  the  remainder  of  the 
defendants,  which  was  done  on  January  9,  1880. 

From  the  amended  bill  it  appears  that  on  and  prior  to  May  27, 1877,  the 
defendant,  William  C.  Griswold,  was  the  owner  in  fee  of  certain  real  prop- 
erty, situate  in  Salem,  Oregon,  including  block  18,  known  as  "  the  agricultural 
works  "  and  "  Griswold's  water  works,"  and  lots  1,  2,  3  and  4,  in  block  36,  with 
the  water  power  and  appurtenances ;  lot  8,  in  block  10,  and  the  west  half  of 
lots  1,  2,  3  and  4,  in  block  73 ;  and  that  ,on  said  day  the  plaintiff,  by  B.  F. 
Dowell,  informant,  commenced  an  action  in  the  United  States  district  court 
for  this  district,  under  sections  3490  and  5438  of  the  Revised  Statutes,  against 
said  defendant,  to  recover  about  $17,000  wrongfully  obtained  by  him  on  Jan- 
uary 29,  1874,  from  the  treasury  of  the  United  States,  by  means  of  false 
vouchers  and  affidavits,  together  with  the  damages  and  forfeitures  allowed 
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therefor,  as  provided  in  said  sections,  amounting  in  all,  as  claimed  in  the 
amended  complaint,  to  the  sum  of  $143,000;  in  which  the  plaintiff,  on  Decem- 
ber 14,  1878,  had  a  verdict  for  $35,228,  and  on  January  11,  1879,  obtained  a 
judgment  thereon  for  that  amount  and  $2,400  costs. 

On  April  22, 1879,  said  judgment  was,  on  error  to  this  court,  reversed  and 
the  cause  remanded  for  a  new  trial,  in  which  the  plaintiff,  on  July  30,  1879, 
had  judgment  again  for  $35,228,  and  $2,821.60  costs,  which  was  on  the  same 
day  duly  docketed  in  the  lien  docket  of  that  court,  and  became  and  is  a  lien 
upon  the  real  property  of  said  defendant,  in  Oregon.  Afterwards,  an  execu- 
tion issued  to  enforce  said  judgment,  which  was  levied  by  the  marshal  of  the 
district  upon  the  real  property  aforesaid  and  upon  certain  other  property  of 
the  defendant  Griswold,  situate  in  Salem,  from  the  sale  of  which  last  men- 
tioned, the  sum  of  $174  was  realized,  and  the  writ  returned  on  November  17, 
1879  —  "no  other  property  found  in  this  district" — and  the  remainder  of 
said  judgment  is  still  unsatisfied.  On  June  11,  1877,  said  Griswold  borrowed 
of  the  defendants  William  S.  Ladd  and  Asahel  Bush  the  sum  of  $3,500,  to 
secure  the  payment  of  which  with  interest,  he  gave  them  a  mortgage  on  said 
block  18  for  the  sum  of  $10,000,  bearing  date  June  4,  1877,  and  on  June  4, 
1878,  said  Griswold  mortgaged  said  block  18  and  said  lots  1,  2,  3,  and  4,  in 
block  36,  with  the  water  power  and  appurtenances,  to  the  defendants,  W. 
Lair  Hill,  George  H.  Durham  and  H  Y.  Thompson,  to  secure  the  payment  to 
them  of  his  note  for  $10,000,  given  as  a  fee  for  defending  the  action  aforesaid 
against  him.  On  December  18,  1878,  Griswold  mortgaged  said  lot  8  in  block 
10  to  Ladd  &  Bush  to  secure  the  payment  to  them  of  a  debt  of  $306.25,  with 
interest  thereon. 

On  January  6,  1879,  Griswold  voluntarily  appeared  and  confessed  judg- 
ments in  the  county  court  of  Marion  county  in  favor  of  Ladd  &  Bush  for 
$348.82,  and  the  defendants,  A.  Kelly,  Thomas  A.  Mauzy,  W.  G.  Woodworth, 
William  H.  Watkinds,  Benjamin  Hayden,  William  H.  Holmes,  and  James  W. 
Kesmith,  for  the  aggregate  sum  of  $3,223.13. 

On  January  7,  1879,  Hill,  Durham  and  Thompson  commenced  a  suit  in  the 
circuit  court  for  the  county  of  Marion  to  foreclose  their  mortgage,  and  made 
the  defendants  Griswold  and  L.  &  B.,  and  the  other  persons  to  whom  judg- 
ments were  confessed  as  aforesaid,  defendants,  in  which,  on  February  11, 1879, 
there  was  a  decree  given  that  L.  &  B.  recover  of  the  defendant  Griswold  the 
sum  of  $3,816.16,  and  H.,  D.,  and  T.  the  sum  of  $9,365.42,  the  balance  due  on 
Griswold's  note,  and  that  the  premises  described  in  the  mortgages  be  sold  to 
satisfy  the  same  and  costs;  in  pursuance  of  which  they  were  sold  by  the  sher- 
iff to  the  defendant  mil,  on  March  22,  1879,  for  the  sum  of  $13,500. 

On  February  22,  1879,  said  lot  8  was  sold  to  the  defendant  Burnett  for  the 
sum  of  $368,  upon  an  execution  issued  out  of  said  county  court  upon  the  judg- 
ment therein  aforesaid,  in  favor  of  L.  &  B.,  and  afterwards  said  L.  &  B.  fore- 
closed their  mortgage  upon  said  lot  8,  making  the  defendants  Griswold  and 
Burnett  parties  defendants  to  the  suit  therefor,  and  upon  process  issued  upon 
the  decree  given  therein  for  said  L.  &  B.  for  $374.37,  said  lot  8  and  the  west 
half  of  said  lots  1,  2,  3,  and  4  in  block  73  were  sold  to  said  Bush  for  $388.94. 

During  the  years  1878  and  1879  Griswold  purchased  various  "  Oregon  In- 
dian war  claims  and  other  government  debts  and  claims,  and  to  conceal  them 
from  the  plaintiff"  took  the  assignments  thereof  to  his  nephew,  the  defend- 
ant Edward  Chamberlain,  and  the  defendant  J.  H.  Alberts,  for  which  the  lat- 
ter, on  November  29,  1879,  gave  his  note  to  said  Griswold  for  $1,577. 
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The  bilfalso  alleges  that  the  mortgage  to  L.  &  B.  for  $10,000  was  given  and 
received  in  so  much  larger  a  sum  than  the  real  indebtedness  of  Griswold  to  L 
&  B.,  to  enable  him  to  hinder  and  delay  the  plaintiff  in  the  collection  of  its 
debt;  that  the  mortgage  to  H.,  D.  and  T.  for  $10,000  was  given  and  received 
in  a  much  larger  sum '  than  was  ever  actually  agreed  to  be  paid  said  H.,  D. 
and  T.  for  their  legal  services,  or  than  they  were  worth,  with  the  like  intent, 
and  that  $3,000  was  ample  compensation  for  such  services;  that  the  judg- 
ments confessed  as  aforesaid  by  said  Griswold  wfere  given  and  received  on 
"fictitious  and  trumped-up  accounts  "  with  the  like  intent  to  hinder  and  delay 
the  plaintiff;  that  all  said  mortgages,  judgments,  and  assignments  were  given, 
confessed,  taken  and  received  with  the  intent  to  defraud  the  plaintiff  out  of 
the  debt  for  which  it  obtained  judgment  as  aforesaid,  and  to  defeat  its  prior- 
ity, as  provided  for  in  section  3466  of  the  Revised  Statutes;  and  that  Griswold 
was  insolvent  at  the  several  dates  thereof,  and  intended  thereby  to  assign  all 
his  property  before  the  plaintiff  could  obtain  a  judgment  in  said  action  in  the 
district  court,  of  which  the  defendants  each  and  all  had  notice  at  and  before 
the  taking  of  said  mortgages,  judgments  and  assignments. 

The  prayer  of  the  bill  is,  that  the  premises  aforesaid  be  sold  on  the  decree 
of  this  court,  free  from  the  effect  of  said  mortgages  and  judgments,  and  that 
an  account  be  taken  of  the  rents  and  profits  thereof  received  by  the  defend- 
ants, and  that  the  proceeds  of  such  sale  and  account  be  first  applied  to  the 
satisfaction  of  the  plaintiff's  judgment. 

All  the  defendants,  except  L.  &  B.,  in  whose  favor  judgments  were  con- 
fessed, as  aforesaid,  and  also  the  defendant  Chamberlain,  answered  the  bill, 
disclaiming  any  interest  or  right  in  or  to  the  property  in  question,  and  con- 
senting that  it  might  be  applied  upon  the  plaintiff's  judgment;  and  as  to  them, 
the  bill  was  dismissed,  they  payifig  the  costs  of  their  being  made  defendants. 
The  defendant,  Griswold,  did  not  answer,  and  the  bill  was  taken  against  him 
for  confessed.  The  defendants,  L.  &  B.,  Alberts  and  Burnett,  answered  on 
February  28,  1SS0,  jointly,  and  the  defendants  H.,  D.  and  T.,  on  April  26, 1S80; 
and  the  cause  was  heard  upon  the  amended  bill,  the  answers  thereto,  and  the 
replications  and  evidence. 

The  defendants,  by  their  answers,  admit  the  fact  of  the  making  of  the 
several  mortgages  and  the  confessing  of  the  several  judgments  by  Griswold, 
and  the  commencement,  progress,  and  result  of  the  action  of  the  United 
States  v.  Griswold,  as  alleged  in  the  amended  bill,  but  severally  allege  that 
the  mortgages  given  to  them  were  given  and  received  in  good  faith,  for  the  pur- 
pose of  securing  an  actual  indebtedness  to  L.  &  B.,  of  $3,500,  and  to  H.,  D. 
and  T.  of  $10,000,  upon  which  $500  was  afterwards  paid ;  that  the  judgment 
in  favor  of  said  L.  &  B.  was  obtained  in  good  faith,  for  money  then  due  them; 
that  the  assignment  of  "  Oregon  Indian  war  claims  "  to  the  defendant  Alberts 
was  made  and  received  in  good  faith,  and  that  such  claims  were  purchased  and 
paid  for  by  said  Alberts  for  his  own  benefit,  and  without  any  intention  to  de- 
fraud the  United  States;  and  that  said  Griswold  was  not  insolvent  at  the  date 
of  said  mortgages,  and  the  same  did  not  amount  to  an  assignment  of  his 
propert3\ 

From  the  evidence  it  satisfactorily  appears  that  the  judgments  confessed  in 
the  county  court  on  January  6,  1879,  in  favor  of  Kelly  and  others,  were  pro- 
cured and  confessed  by  Griswold  with  the  intent  and  for  the  purpose  of  de- 
laying and  hindering  the  plaintiff  in  the  collection  of  its  debt  or  claim  against 
Griswold,  and  with  the  intent  to  defeat  the  priority  of  the  United  States  as 
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established  in  section  3466  of  the  Revised  Statutes  (1  Stat.,  515,  676)  which, 
reads: 

"  Whenever  any  person  indebted  to  the  United  States  is  insolvent,  or  when- 
ever the  estate  of  any  deceased  debtor,  in  the  hands  of  the  executors  or  ad- 
ministrators, is  insufficient  to  pay  all  the  debts  due  from  the  deceased,  the  debts 
of  the  United  States  shall  be  first  satisfied;  and  the  priority  hereby  estab- 
lished shall  extend  as  well  to  cases  in  which  a  debtor,  not  having  sufficient 
property  to  pay  all  his  debts,  makes  a  voluntary  assignment  thereof,  or  in 
which  the  estate  and  .effects  of  an  absconding,  concealed,  or  absent  debtor  are 
attached  by  process  of  law,  as  to  cases  in  which  an  act  of  bankruptcy  is  com- 
mitted." 

It  also  appears  that  Griswold,  on  December  31,  1868,  filed  his  petition  in 
bankruptcy  in  the  eastern  district  of  New  York,  upon  which  he  was  adjudged 
a  bankrupt,  and  on  November  15, 1869,  was  discharged  from  his  debts  upon  a 
settlement  or  compromise  with  his  principal  creditors  in  which  he  paid  them 
about  thirty-three  and  one-third  per  centum  of  his  indebtedness;  and  that  at 
the  making  of  the  mortgages  to  L.  &  B.  and  H.,  D.  and  T.,  his  property  sub- 
ject to  execution,  not  including  a  portion  of  block  47,  called  the  "  Griswold 
block,"  and  block  38  in  the  town  of  Salem,  and  conveyed  to  James  M.  Adams 
by  Griswold  and  wife  on  December  21,  1867,  was  worth  not  to  exceed  $25,000. 

Assuming,  then,  that  the  mortgages  to  the  defendants,  L.  &  B.  and  H.,  D., 
and  T.,  are  valid,  these  judgments,  when  docketed,  operated  to  transfer  to  the 
creditors  therein,  substantially  all  the  property  ostensibly  owned  by  Griswold, 
remaining  after  their  satisfaction ;  and  if  they  can  be  considered  as  an  "  as- 
signment "  within  the  meaning  of  the  statute,  the  priority  of  the  plaintiff  took 
effect  from  the  date  of  such  judgments,  and  as  to  all  the  property  upon  which 
they  were  a  hen,  subject  to  the  prior  valid  liens  of  third  persons. 

§  858.  Under  section  3466,  Revised  Statutes,  the  United  States  has  no  lien 
on  its  debtor*?  property,  but  only  a  right  to  priority  of  payment  out  of  the  same 
in  certain  cases. 

It  is  well  settled  that  section  3466  of  the  Eevised  Statutes  does  not  give  the 
United  States  a  lien,  but  only  a  priority  of  payment  out  of  the  property  or  as- 
sets of  its  insolvent  debtor,  after  it  has  passed  by  a  voluntary  assignment  or 
by  operation  of  law  to  a  third  person  for  the  benefit  of  creditors  or  with  the 
intent  to  defeat  such  priority. 

By  the  statute,  this  priority  only  takes  effect  in  four  classes  of  cases :  1. 
The  death  of  a  debtor  without  sufficient  assets  to  pay  his  debts;  2.  Bank- 
ruptcy or  insolvency  manifested  by  some  act  pursuant  to  law;  3.  A  voluntary 
assignment  by  an  insolvent  debtor  of  all  his  property  to  pay  his  debts;  4. 
The  attachment  of  the  property  of  an  absent,  concealed,  or  absconding  debtor. 
United  States  v.  Fisher,  2  Cranch,  390  (§§  839-42,  supra);  Conard  v.  Atlantic 
Ins.  Co.,  1  Pet.,  438;  Beaston  v.  The  P.  B.  of  D.,  12  id.,  133  (§§  844-47,  supra); 
United  States  v.  McLellan,  3  Sumn.,  350  (§§  831-32,  supra);  United  States  v. 
Canal  Bank,  3  Story,  81;  1  Kent,  247;  Conk.  Treat.,  722. 

Mere  inability  to  pay,  or  a  sale  or  mortgage  of  a  part  of  the  debtor's  prop- 
erty is  not  sufficient  to  set  the  statute  in  motion;  but  the  insolvency,  if  not 
established  by  legal  proceedings,  resulting  in  the  appointment  of  an  official 
assignee,  must  be  accompanied  by  a  voluntary  assignment  of  substantially  all 
the  debtor's  property.  So  long  as  it  remains  in  his  own  hands,  any  partial 
sale,  transfer  or  pledge  of  it  does  not  brin<*  the  case  within  this  statute. 

Nor  is  a  sale  or  mortgage  for  a  present  consideration  and  not  on  account  of 
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a  pre-existing  debt  or  obligation  an  assignment,  technically  speaking,  or 
within  the  spirit  or  meaning  of  the  statute,  which  contemplates  that  the  debtor 
shall  thereby  devest  himself  of  his  property  for  the  benefit  of  one  or  more  of 
his  creditors.  An  assignment  implies  the  relation  of  debtor  and  creditor  be- 
tween the  assignor  and  those  to  be  benefited  thereby,  and  that  the  considera- 
tion therefor  is  an  existing  debtor  liability.   Burr,  on  Assignments,  sections  3, 4. 

But  an  assignment  may  be  made  within  the  statute  by  one  or  more  instru- 
ments to  one  or  more  persons  at  different  dates,  provided,  the  circumstances 
warrant  the  conclusion  that  they  are  all  the  result  of  a  pre-existing  purpose  to 
assign  the  insolvent's  property  for  the  benefit  of  his  creditors.  Downing  t>.  Kint- 
zirig,  2  Serg.  &  R,  326.  So  far  as  this  case  is  concerned,  the  question  of  Gris- 
wold's  insolvency  is  not  affected  by  the  fact  that  he  was  adjudged  a  bankrupt 
in  1868,  as  the  United  States  was  not  then  his  creditor;  and  even  admitting, 
as  the  plaintiff  claims,  that  his  discharge  was  fraudulently  obtained,  still  it  is 
a  valid  and  binding  discharge  from  the  debts  then  owing  by  him,  until  set 
aside  or  annulled  in  a  suit  brought  for  that  purpose  in  the  court  where  it  was 
granted,  by  an  injured  creditor  or  the  official  assignee.  Section  5120,  R  S.; 
Nicholas  v.  Murray,  5  Saw.,  323.  But  apart  from  this,  when  Griswold  con- 
fessed the  judgments  to  Kelly  and  others  for  $3,571.95,  he  was  doubtless  in- 
solvent and  intended  thereby  to  prevent  the  United  States  from  collecting  the 
claim  for  which  it  had  just  obtained  a  verdict.  His  whole  property,  so  far  as 
appears,  even  if  unincumbered,  was  not  sufficient  to  pay  this  one  debt.  Nor 
is  it  material  in  this  connection,  whether  such  insolvency  was  known  or  be- 
lieved by  third  persons  or  not.  The  fact  that  the  United  States  had  a  valid 
claim  against  Griswold  for  $35,228,  since  January  29, 1874,  has  been  con- 
clusively established  by  the  judgment  of  the  district  court. 

§  859.  A  debtor  to  the  United  States  may  assign  his  property  by  means  of 
judgments  confessed  in  favor  of  various  persons  to  t/ie  full  value  of  such 
property,  and  in  such  case  the  priority  of  the  United  States  will  attach  at  once. 

But  as  all  claim  under  these  judgments  has  been  formally  abandoned  by  the 
creditors  therein,  except  that  of  L.  &  B.,  it  is  only  necessary  to  consider  the 
effect  of  this  conclusion  as  to  the  latter.  These  judgments  being  in  effect  a 
voluntary  assignment  by  an  insolvent  debtor,  the  right  of  the  United  States 
to  a  priority  of  payment  out  of  all  his  property,  subject  to  all  valid  liens  and 
incumbrances  thereon  attached  at  once.  Under  the  law  of  the  state  a  judg- 
ment, when  docketed,  is  a  lien  upon  the  debtor's  property,  similar  to  that  of  a 
mortgage,  and  is  in  effect  a  convenient  method  of  transferring  such  property 
to  the  judgment  creditors.    Gatlin  v.  Hoffman,  2  Saw.,  491. 

§  860.  Circumstances  under  which  a  mortgage  may  be  field  valid  and  not 
fraudulent  as  to  the  United  States,  although  apparently  for  a  sum  much  in  ex- 
cess of  the  real  debt  and  made  by  a  debtor  to  the  United  States. 

The  sale,  therefore,  of  lot  8  in  block  10,  and  the  west  half  of  lots  1,  2,  3  and 
4  in  block  73,  by  L.  &  B.,  upon  their  execution  to  enforce  said  judgment  and 
the  one  to  enforce  the  personal  decree  in  the  suit  to  foreclose  the  mortgage  of 
December  18,  1878,  on  said  lot  8,  was  made  subject  to  the  prior  right  of  the 
United  States,  and  so  far  as  it  interferes  with  the  assertion  of  such  right,  must 
be  set  aside,  and  the  property  resold  upon  the  execution  of  the  plaintiff,  unless 
L.  &  B.  account  to  the  plaintiff  for  the  value  thereof,  which  the  evidence  tends 
to  show  is  about  $1,6Q0,  together  with  the  rents  and  profits  thereof,  less  the 
amount  of  their  mortgage  for  $306.25  with  interest. 

As  to  the  mortgage  of  L.  &  B.  on  block  18,  dated  June  4, 1877,  these   ad- 
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ditional  facts  appear:  Griswold  was  then  insolvent,  the  debt  which  he  owed 
the  United  States  being  greater  in. amount  than  the  value  of  all  the  property 
claimed  by  him  or'  in  his  name,  but  the  defendants,  although  aware  of  the 
fact  that  the  plaintiff  had  commenced  the  action  again*  him  to  recover  this 
debt,  were  not  otherwise  informed  on  the  subject.  It  appears  that  on  or  about 
June  4,  1877,  Griswold  presented  a  note  and  mortgage  'upon  block  1§  for 
$10,000,  payable  with  interest  at  one  per  centum  per  month,  in  seven  months, 
at  the  bank  of  L.  &  B.  in  Salem,  and  asked  for  a  loan  of  that  amount  on  that 
security.  Mr.  Bush,  to  whom  the  matter  was  referred  by  the  cashier,  declined 
the  offer  on  account  of  the  amount,  but  after  some  negotiation  and  a  delay  of 
some  days  not  extending  beyond  June  11th,  he  directed  the  latter  to  let  Gris- 
wold have  $3,500 ;  and  because  the  latter  did  not  wish,  as  he  said,  to  incur  the 
trouble  and  expense  of  making  a  new  note  and  mortgage,  it  was  arranged  be- 
tween them  to  use  the  one  already  prepared  by  indorsing  on  the  note  a  credit 
of  even  date  therewith  of  $6,500,  but  leaving  the  mortgage  as  it  was,  for  the 
full  amount,  in  which  condition  it  was  recorded  and  remained.  It  is  probable 
that  Griswold  intended  to  use  the  excess  of  this  mortgage  over  the  sum  really 
secured  by  it  to  ward  off  the  plaintiff's  claim,  which  he  knew  to  be  just  and  then 
in  suit;  but  there  is  no  evidence  to  warrant  the  conclusion  that  L.  &  B.  had  any 
object  in  taking  the  note  and  mortgage  as  they  did,  but  to  secure  their  loan  in 
a  manner  to  accommodate  Griswold,  or  that  they'knew  or  had  reason  to  be- 
lieve that  he  had  any  ulterior  purpose  in  the  matter. 

§861.  The  fraudulent  intent  of  a  grantor  will  not  affect  the  title  of  a  pur- 
chaser for  a  valuable  co?isideration. 

This  mortgage  is  not  affected  by  section  3466,  supra,  giving  the  United 
States  a  priority,  because  Griswold  was  not  then  legally  a  bankrupt  or  insolv- 
ent, and  although  unable  to  pay  his  debts,  and,  therefore,  in  fact  insolvent, 
the  conveyance  did  not  amount  to  or  pretend  to  be  a  voluntary  assignment  of 
all  his  property  for  the  benefit  of  his  creditors,  but  only  a  security  for  an 
ordinary  loan  that  would  not  even  constitute  an  act  of  bankruptcy  under  the 
bankrupt  law.  If  it  is  invalid  at  all,  it  is  because  it  is  contrary  to  the  statute 
of  frauds  (Or.  Laws,  p.  523,  sec.  51),  which  is  substantially  a  copy  of  13th 
Elizabeth,  chapter  5,  and  provides,  among  othert  hings,  that  every  conveyance 
of  any  estate  or  interest  in  lands,  "  made  with  intent  to  hinder,  delay  or  defraud 
creditors  of  their  lawful  suits,  damages,  forfeitures,  debts  or  demands,  .  .  . 
as  against  the  persons  so  hindered,  delayed  or  defrauded,  shall  be  void." 

The  "  question  of  fraudulent  intent "  is  made  by  the  statute  "  a  question  of 
fact  and  not  of  law,"  and  "the  fraudulent  intent"  of  a  grantor  is  not  to  af- 
fect the  title  of  "  a  purchaser  for  a  valuable  consideration,"  without  notice 
of  such  intent.  Or.  Laws,  supra,  sees.  54,  55.  The  false  statement  of  the 
consideration  for  the  mortgage  is  a  badge  of  fraud,  but  not  conclusive  evi- 
dence of  it.  Bump  on  F.  C,  33,  42.  And  in  this  case  the  explanation  of  how 
it  came  to  be  and  remain  in  the  mortgage  is  satisfactory,  so  far  as  the  mort- 
gagees are  concerned ;  at  least  we  do  not  feel  warranted  in  coming  to  the  con- 
clusion from  this  circumstance  alone  that  the  mortgage  was  understood  by 
them  to  be  fraudulent,  as  to  the  excess  of  $3,500. 

But  when  II.,  D.  and  T.  sought  to  foreclose  their  mortgage  on  the  same 
property,  and  made  L.  &  B.  defendants  in  theirsuit,  the  latter  answered,  setting 
up  the  lien  of  their  judgment  in  the  county  court  for  $348.82,  and  also  alleged 
that  they  had  a  mortgage  on  the  property  for  $10,000,  which  was  then  "  in 
full  force."     The  bill  alleges  that  this  answer   was  made  with  intent  "  to 
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defraud  "  the  plaintiff  out  of  its  debt  by  making  it  appear  that  L.  &  B.  had 
a  mortgage  to  secure  an  actual  indebtedness  of  $10,000,  instead  of  one  for  only 
$3,500.  It  may  be  admitted  that  the  allegation  in  the  answer  is  literally  true, 
that  the  mortgage  was  "in  full  force,"  but  nevertheless,  it  was  calculated 
to  make  a  false  impression.  It  may  have  been  "  in  full  force  "as  a  security 
for  $3,500,  or  because  it  was  uncanceled  or  not  satisfied,  but  not  otherwise; 
for,  in  fact,  almost  two-thirds  of  it  was  fictitious  from  the  beginning,  and  so  far 
never  had  any  force.  But  this  circumstance  of  itself  cannot  impair  the  validity 
of  the  mortgage,  if  it  was  otherwise  valid.  It  is  only  material  in  this  con- 
nection, as  the  subsequent  act  or  conduct  of  one  of  the  parties  to  the  transac- 
tion, that  may  serve  to  throw  light  upon  the  purpose  and  intent  with  which 
it  was  originally  made  and  received.  But  when  it  is  considered  that  there  is 
no  other  act  or  declaration  of  the  mortgagees,  that  can  be  construed  into  an 
assertion  or  claim  that  this  mortgage  was  in  "  force "  otherwise  than  as 
security  for  the  amount  really  loaned  upon  it  —  $3,500  —  and  that  in  the  suit 
in  which  this  answer  was  made,  L.  &  B.  only  claimed  and  took  a  decree, 
February  11,  1879,  for  the  sum  actually  due  them  —  $3,816.16  —  we  do  not 
think  this  answer  is  sufficient  to  characterize  the  original  transaction  as  fraud- 
ulent on  their  part.  But  admitting  that  the  circumstances  of  the  false  state- 
ment of  the  consideration  in  the  mortgage,  and  the  claim  in  the  answer  that 
it  was  then  "  in  full  force,"- are  suspicious  and  not  satisfactorily  explained  by 
the  mortgagees,  still,  we  think  it  a  case  within  the  rule  laid  down  in  Boyd  v. 
Suydam,  1  Johns.  Ch.,  478,  in  which  it  was  held  by  Chancellor  Kent  that 
"when  a  deed  is  sought  to  be  set  aside  as  voluntary  and  fraudulent  against 
creditors,  and  there  is  not  sufficient  evidence  of  fraud  to  induce  the  court  to 
avoid  it  absolutely,  but  there  are  suspicious  circumstances  as  to  the  ade- 
quacy of  the  consideration  and  fairness  of  the  transaction,  the  court  will  not 
set  aside  the  conveyance  altogether,  but  permit  it  to  stand  as  a  security  for 
the  sum  actually  paid."     See  Bump,  on  F.  C,  288. 

The  mortgage  is  allowed  to  stand  as  a  valid  lien  on  the  property  for  the 
amount  loaned  thereon,  with  interest,  less  the  amount  paid  thereon  by  Gris- 
wold  —  $325.80  —  and  the  priority  of  the  United  States  must  be  enforced  sub- 
ject thereto.  As  to  the  mortgage  of  II.,  D.  and  T.  to  secure  their  fee  of  $10,000, 
the  evidence  is  satisfactory  that  the  contract  was  made  and  the  mortgage 
taken  by  them  in  good  faith  for  the  purpose  claimed. 

It  may  be  that  Griswold  was  influenced  in  giving  the  mortgage  in  this 
amount  by  the  consideration  that  he  preferred  to  spend  the  property  in  litiga- 
tion rather  than  allow  it  to  be  appropriated  to  the  payment  of  what  he  owed 
the  plaintiff.  But  there  is  no  evidence  in  the  case  to  sustain  the  allegation 
that  this  contract  is  tainted  with  a  secret  trust  in  favor  of  Griswold  or  anyone 
else.  The  conversation  between  Griswold  and  Thompson,  to  which  John 
Young  testifies,  wherein  the  latter  said  that  in  some  event  they  would  take 
the  case  up  and  the  former  must  pay  them  another  $1,000,  in  addition  to  the 
$2,000  before  agreed  upon,  is  relied  on  as  showing  directly  that  the  fee  really 
agreed  to  be  paid  was  much  less  than  $10,000.  But  though  it  may  be  claimed 
from  the  general  drift  of  the  witness'  testimony  that  this  conversation  oc- 
curred after  the  making  of  this  contract  and  mortgage,  there  is  a  circumstance 
stated  in  it,  which  plainly  shows  that  it  took  place  during  the  first  trial,  and  of 
course  before  they  were  made.  For  Young  states  that  after  this  conversation 
he  saw  Griswold  on  the  street,  who  then  told  him  "  that  the  jury  had  dis- 
agreed ;"  and  as  this  only  occurred  on  the  first  trial,  and  before  the  contract 
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and  mortgage  were  made,  it  follows  that  the  conversation  between  Thompson 
and  Griswold  in  no  way  conflicts  with  them.  It  is  also  insisted  that  the  fee 
is  extravagant  and  grossly  in  excess  of  the  ordinary  compensation  allowed 
and  paid  for  similar  services  in  this  state;  and  so  much  so,  that,  the  contraot 
and  mortgage  ought  to  be  considered  and  held  fraudulent  on  that  account,  for 
all  in  excess  of  $3,000. 

§  862.  Circumstance*  under  which  cm  attorney's  fee  of  $10,000  was  reasonr 
able  and  a  mortgage  to  secure  it  valid. 

But  the  weight  of  the  testimony  does  not  support  this  conclusion.  Besides 
the  services  of  the  defendants  having  been  rendered  in  the  United  States 
courts,  the  character  and  extent  of  them  are  well  known  to  us. 

The  case  was  a  very  extraordinary  one  in  may  respects  —  involving  a  claim 
for  $143/)00,  of  which  about  $35,000  for  damages,  and  as  much  more  for  for- 
feitures, was  well  founded  in  fact  and  law ;  besides  very  grave  charges  against 
the  defendant's  integrity.  There  were  three  jury  trials  —  the  first  one  result- 
ing in  a  disagreement  of  the  jury,  after  being  on  twenty-four  days;  the  second 
one  occupied  nineteen  days,  and  the  third  one  fifteen.  There  was  a  motion 
for  a  new  trial,  after  which  the  case  was  taken  to  the  circuit  and  heard  there 
on  error.  The  preparation  and  trial  of  the  action  covered  a  wide  field  of 
inquiry  and  controversy,  extending  over  a  period  of  nearly  a  quarter  of  a  cent- 
ury and  reaching  from  the  Atlantic  to  the  Pacific.  The  time,  labor  and  ex- 
pense devoted  to  the  defense  of  the  action  by  all  the  members  of  the  firm  was 
unusual,  and  nothing  was  spared  or  omitted  by  them  to  make  it  successful. 

The  fee  is  admitted  to  be  a  large  one  —  probably  the  largest  unconditional 
and  secured  one  then  ever  paid  or  promised  in  the  state.  But  we  do  not 
think  that  there  is  any  reason  on  that  account  to  conclude  that  the  contract  is 
fictitious  or  the  mortgage  fraudulent.  On  the  contrary,  we  think  the  fee, 
under  the  circumstances,  was  reasonable  and  well  earned. 

As  to  the  allegation  of  the  bill  that  the  property  covered  by  these  mort- 
gages was  purchased  with  the  money  that  the  defendant  Griswold  had 
fraudulently  obtained  from  the  treasury  of  the  plaintiff,  the  evidence  tends 
strongly  to  establish  the  truth  of  it,  but  there  is  no  evidence  that  the  mort- 
gagees in  either  of  them  had  notice  of  this  fact,  at  the  date  thereof. 

§  863.  How  the  priority  of  the  United  States  should  be  asserted  and  enforced. 

The  plaintiff  is  entitled  to  relief,  and  tcf  that  end,  a  decree  will  be  made,  to 
the  effect,  that  the  sale  and  conveyance  of  L.  &  B.,  of  the  west  half  of  lots  1, 
2,  3,  and  4  in  block  73,  is  declared  void  and  annulled,  so  that  the  plaintiff  may 
sell  the  same  upon  the  execution  to  enforce  its  judgment,  as  though  said  sale 
and  convejrance  had  never  been  made ;  that  the  sale  and  conveyance  to  him  of 
lot  8  in  block  10,  upon  the  execution  issued  to  enforce  the  judgment  confessed 
by  Griswold  in  their  favor,  is  also  declared  void  and  annulled;  that  the  mort- 
gage given  to  said  L.  &  B.,  upon  said  lot  8  and  block  18,  are  declared  valid 
as  securities — the  former  for  the  sum  of  $306.25  and  the  latter  for  the  sum  of 
$3,500;  that  the  mortgage  to  H.,  D.  &  T.,  upon  said  block  18  and  lots  1,  2,  3, 
and  4  in  block  36,  is  also  declared  valid  as  a  security  for  $10,000,  and  that 
subject  to  the  liens  of  these  respective  mortgages  the  plaintiff  is  entitled  to  a 
priority  of  payment  out  of  the  proceeds  of  the  sale  of  said  lot  8,  block  18,  and 
lots  1,  2,  3,  and  4,  to  secure  which  the  case  is  referred  to  the  master  of  this 
court  to  take  and  state  an  account  between  said  mortgagees  and  the  plaintiff, 
crediting  them  with  interest  on  their  respective  debts  as  per  contract  and 
sums  paid  for  taxes  and  repairs,  if  any,  and  charging  them  with  the  payments 
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defraud  "  the  plaintiff  out  of  its  debt  by  making  it  appear  that  L.  &  B.  had 
a  mortgage  to  secure  an  actual  indebtedness  of  $10,000,  instead  of  one  for  only 
$3,500.  It  may  be  admitted  that  the  allegation  in  the  answer  is  literally  true, 
that  the  mortgage  was  "in  full  force,"  but  nevertheless,  it  was  calculated 
to  make  a  false  impression.  It  may  have  been  "  in  full  force  "as  a  security 
for  $3,500,  or  because  it  was  uncanceled  or  not  satisfied,  but  not  otherwise; 
for,  in  fact,  almost  two-thirds  of  it  was  fictitious  from  the  beginning,  and  so  far 
never  had  any  force.  But  this  circumstance  of  itself  cannot  impair  the  validity 
of  the  mortgage,  if  it  was  otherwise  valid.  It  is  only  material  in  this  con- 
nection, as  the  subsequent  act  or  conduct  of  one  of  the  parties  to  the  transac- 
tion, that  may  serve  to  throw  light  upon  the  purpose  and  intent  with  which 
it  was  originally  made  and  received.  But  when  it  is  considered  that  there  is 
no  other  act  or  declaration  of  the  mortgagees,  that  can  be  construed  into  an 
assertion  or  claim  that  this  mortgage  was  in  "  force "  otherwise  than  as 
security  for  the  amount  really  loaned  upon  it  —  $3,500  —  and  that  in  the  suit 
in  which  this  answer  was  made,  L.  &  B.  only  claimed  and  took  a  decree, 
February  11,  1879,  for  the  sum  actually  due  them  —  $3,816.16  —  we  do  not 
think  this  answer  is  sufficient  to  characterize  the  original  transaction  as  fraud- 
ulent on  their  part.  But  admitting  that  the  circumstances  of  the  false  state- 
ment of  the  consideration  in  the  mortgage,  and  the  claim  in  the  answer  that 
it  was  then  "in  full  force,"' are  suspicious  and  not  satisfactorily  explained  by 
the  mortgagees,  still,  we  think  it  a  case  within  the  rule  laid  down  in  Boyd  v. 
Suydam,  1  Johns.  Ch.,  478,  in  which  it  was  held  by  Chancellor  Kent  that 
"  when  a  deed  is  sought  to  be  set  aside  as  voluntary  and  fraudulent  against 
creditors,  and  there  is  not  sufficient  evidence  of  fraud  to  induce  the  court  to 
avoid  it  absolutely,  but  there  are  suspicious  circumstances  as  to  the  ade- 
quacy of  the  consideration  and  fairness  of  the  transaction,  the  court  will  not 
set  aside  the  conveyance  altogether,  but  permit  it  to  stand  as  a  security  for 
the  sum  actually  paid."     See  Bump,  on  F.  C,  288. 

The  mortgage  is  allowed  to  stand  as  a  valid  lien  on  the  property  for  the 
amount  loaned  thereon,  with  interest,  less  the  amount  paid  thereon  by  Gris- 
wold  —  $325.80  —  and  the  priority  of  the  United  States  must  be  enforced  sub- 
ject thereto.  As  to  the  mortgage  of  IT.,  D.  and  T.  to  secure  their  fee  of  $10,000, 
the  evidence  is  satisfactory  that  the  contract  was  made  and  the  mortgage 
taken  by  them  in  good  faith  for  the  purpose  claimed. 

It  may  be  that  Griswold  was  influenced  in  giving  the  mortgage  in  this 
amount  by  the  consideration  that  he  preferred  to  spend  the  property  in  litiga- 
tion rather  than  allow  it  to  be  appropriated  to  the  payment  of  what  he  owed 
the  plaintiff.  But  there  is  no  evidence  in  the  case  to  sustain  the  allegation 
that  this  contract  is  tainted  with  a  secret  trust  in  favor  of  Griswold  or  anyone 
else.  The  conversation  between  Griswold  and  Thompson,  to  which  John 
Young  testifies,  wherein  the  latter  said  that  in  some  event  they  would  take 
the  case  up  and  the  former  must  pay  them  another  $1,000,  in  addition  to  the 
$2,000  before  agreed  upon,  is  relied  on  as  showing  directly  that  the  fee  really 
agreed  to  be  paid  was  much  less  than  $10,000.  But  though  it  may  be  claimed 
from  the  general  drift  of  the  witness'  testimony  that  this  conversation  oc- 
curred after  the  making  of  this  contract  and  mortgage,  there  is  a  circumstance 
stated  in  it,  which  plainly  shows  that  it  took  place  during  the  first  trial,  and  of 
course  before  they  were  made.  For  Young  states  that  after  this  conversation 
he  saw  Griswold  on  the  street,  who  then  told  him  "  that  the  jury  had  dis- 
agreed ;"  and  as  this  only  occurred  on  the  first  trial,  and  before  the  contract 
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and  mortgage  were  made,  it  follows  that  the  conversation  between  Thompson 
and  Griswold  in  no  way  conflicts  with  them.  It  is  also  insisted  that  the  fee 
is  extravagant  and  grossly  in  excess  of  the  ordinary  compensation  allowed 
and  paid  for  similar  services  in  this  state;  and  so  much  so,  that,  the  contract 
and  mortgage  ought  to  be  considered  and  held  fraudulent  on  that  account,  for 
all  in  excess  of  $3,000. 

§  862.  Circumstances  under  which  an  attorney's  fee  of  $10fi00  was  reason- 
able and  a  mortgage  to  secure  it  valid. 

But  the  weight  of  the  testimony  does  not  support  this  conclusion.  Besides 
the  services  of  the  defendants  having  been  rendered  in  the  United  States 
courts,  the  character  and  extent  of  them  are  well  known  to  us. 

The  case  was  a  very  extraordinary  one  in  may  respects  —  involving  a  claim 
for  $143,000,  of  which  about  $35,000  for  damages,  and  as  much  more  for  for- 
feitures, was  well  founded  in  fact  and  law ;  besides  very  grave  charges  against 
the  defendant's  integrity.  There  were  three  jury  trials  —  the  first  one  result- 
ing in  a  disagreement  of  the  jury,  after  being  on  twenty-four  days;  the  second 
one  occupied  nineteen  days,  and  the  third  one  fifteen.  There  was  a  motion 
for  a  new  trial,  after  which  the  case  was  taken  to  the  circuit  and  heard  there 
on  error.  The  preparation  and  trial  of  the  action  covered  a  wide  field  of 
inquiry  and  controversy,  extending  over  a  period  of  nearly  a  quarter  of  a  cent- 
ury and  reaching  from  the  Atlantic  to  the  Pacific.  The  time,  labor  and  ex- 
pense devoted  to  the  defense  of  the  action  by  all  the  members  of  the  firm  was 
unusual,  and  nothing  was  spared  or  omitted  by  them  to  make  it  successful. 

The  fee  is  admitted  to  be  a  large  one  —  probably  the  largest  unconditional 
and  secured  one  then  ever  paid  or  promised  in  the  state.  But  we  do  not 
think  that  there  is  any  reason  on  that  account  to  conclude  that  the  contract  is 
fictitious  or  the  mortgage  fraudulent.  On  the  contrary,  we  think  the  fee, 
under  the  circumstances,  was  reasonable  and  well  earned. 

As  to  the  allegation  of  the  bill  that  the  property  covered  by  these  mort- 
gages was  purchased  with  the  money  that  the  defendant  Griswold  had 
fraudulently  obtained  from  the  treasury  of  the  plaintiff,  the  evidence  tends 
strongly  to  establish  the  truth  of  it,  but  there  is  no  evidence  that  the  mort- 
gagees in  either  of  them  had  notice  of  this  fact,  at  the  date  thereof. 

§  863.  How  the  priority  of  the  United  States  should  he  asserted  and  enforced. 

The  plaintiff  is  entitled  to  relief,  and  tor  that  end,  a  decree  will  be  made,  to 
the  effect,  that  the  sale  and  conveyance  of  L.  &  B.,  of  the  west  half  of  lots  1, 
2,  3,  and  4  in  block  73,  is  declared  void  and  annulled,  so  that  the  plaintiff  may 
sell  the  same  upon  the  execution  to  enforce  its  judgment,  as  though  said  sale 
and  conveyance  had  never  been  made ;  that  the  sale  and  conveyance  to  him  of 
lot  8  in  block  10,  upon  the  execution  issued  to  enforce  the  judgment  confessed 
by  Griswold  in  their  favor,  is  also  declared  void  and  annulled ;  that  the  mort- 
gage given  to  said  L.  &  B.,  upon  said  lot  8  and  block  18,  are  declared  valid 
as  securities — the  former  for  the  sum  of  $306.25  and  the  latter  for  the  sum  of 
$3,500;  that  the  mortgage  to  H.,  D.  &  T.,  upon  said  block  18  and  lots  1,  2,  3, 
and  4  in  block  36,  is  also  declared  valid  as  a  security  for  $10,000,  and  that 
subject  to  the  liens  of  these  respective  mortgages  the  plaintiff  is  entitled  to  a 
priority  of  payment  out  of  the  proceeds  of  the  sale  of  said  lot  8,  block  18,  and 
lots  1,  2,  3,  and  4,  to  secure  which  the  case  is  referred  to  the  master  of  this 
court  to  take  and  state  an  account  between  said  mortgagees  and  the  plaintiff, 
crediting  them  with  interest  on  their  respective  debts  as  per  contract  and 
sums  paid  for  taxes  and  repairs,  if  any,  and  charging  them  with  the  payments 
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thereon,  and  the  rents  and  profits  received  from  the  property,  if  any,  and  to 
sell  said  lots  and  blocks  as  upon  execution,  and  apply  the  proceeds:  1.  To  the 
payment  of  the  expenses  of  the  reference;  2.  To  the  payment  of  the  debts  se- 
cured by  the  several  mortgages  thereon,  according  to  their  priority ;  3.  To  the 
payment  of  the  plaintiff's  taxable  costs  and  expenses  in  this  suit,  and  the  re- 
mainder upon  the  judgment  in  the  case  of  United  States  v.  Griswold,  aforesaid. 
No  proof  having  been  made  of  the  allegations  in  the  bill  concerning  the  de- 
fendant J.  IT.  Albert,  the  bill  is  dismissed  as  to  him. 

§  864.  Assignments,  generally. —  The  act  of  1799,  chapter  125.  section  05,  provides  that  in 
cases  of  insolvency  the  debts  due  the  United  States  of  a  certain  kind  shall  be  first  paid,  and 
further  declares  that  the  cases  of  insolvency  mentioned  in  this  section  shall  be  deemed  to  ex- 
tend as  well  to  cases  in  which  a  debtor,  not  having  sufficient  property  to  pay  all  his  debts, 
shall  have  made  a  voluntary  assignment  thereof  for  the  benefit  of  his  creditors,  and  to  two 
other  cases  not  material  to  mention,  as  to  cases  in  which  an  act  of  legal  bankruptcy  shall  have 
been  committed.  It  having  been  settled  that  mere  inability  to  pay  is  not  insolvency  within 
the  statute,  but  that  it  must  be  such  as  is  manifested  in  one  of  the  three  modes  pointed  out  in 
this  last  explanatory  clause,  it  is  held,  in  this  case,  that  a  conveyance  by  a  debtor,  known  to 
be  insolvent,  of  all  his  property,  to  one  or  more  creditors,  in  discharge  of  their  own  debts  and 
liabilities,  not  exceeding  the  amount  due  and  payable  to  them,  and  not  for  the  benefit  of  the 
creditors  at  large,  or  of  any  other  creditors  than  the  immediate  grantees,  is  not  such  a  volun- 
tary assignment  as  is  within  the  purview  of  the  above  section,  unless  made  with  intent  to 
evade  the  priority  given  to  the  United  States  by  the  act.     United  States  v.  Knight,  8  Sumn.,  358. 

§  865.  Under  section  5  of  the  act  of  March  3, 1797,  providing  that  "Where  any  revenue  offi- 
cer, or  other  person,  hereafter  becoming  indebted  to  the  United  States,  by  bond  or  otherwise, 
shall  become  insolvent,  the  debt  due  the  United  States  shall  be  first  satisfied ;  and  the  priority 
hereby  established  shall  be  deemed  to  extend  as  well  to  cases  in  which  a  debtor,  not  having 
sufficient  property  to  pay  all  his  debts,  shall  make  a  voluntary  assignment  thereof,  as  to  cases 
in  which  an  act  of  legal  bankruptcy  shall  be  committed,7'  it  is  not  necessary  that  the  assign- 
ment should  be  for  all  the  creditors  of  the  insolvent.    United  States  v.  Mott,*  1  Paine,  188. 

§  806.  The  priority  of  the  United  States,  under  the  act  of  March  8,  1797,  does  not  attach,  by 
its  terms,  except  where  "a  debtor,  not  having  sufficient  property  to  pay  all  his  debts,  shall 
make  a  voluntary  assignment  thereof  for  the  benefit  of  his  creditors,*'  thus  leaving  him  in  a 
condition  of  technical  insolvency.  An  assignment  of  a  portion  only  of  his  assets  is  insuffi- 
cient.   United  States  v.  Hooe,  8  Cr.,  73. 

§  867.  The  priority  of  the  United  States,  under  the  act  of  March  2,  1799,  in  cases  of  assign- 
ment for  benefit  of  creditors,  is  simply  a  right  of  prior  payment  out  of  funds  in  the  hands  of 
the  assignee.  It  does  not  supersede  or  overrule  the  assignment  as  to  property  which  the  United 
States  may  subsequently  take  in  execution  and  prevent  such  property  from  passing  to  the  as- 
signee.    Conard  v.  Atlantic  Ins.  Co.,  1  Pet.,  886;  Conard  v.  Nichol,  4  Pet,  291. 

§  868.  Under  section  65  of  the  act  of  1799,  chapter  128,  giving  priority  of  payment  to  the 
United  States  in  cases  of  insolvency  "in  which  the  debtor,  not  having  sufficient  property  to 
pay  all  his  or  her  debts,  shall  have  made  a  voluntary  assignment  thereof  for  the  benefit  of  his 
or  her  creditors,"  in  order  to  give  the  priority,  the  assignment  must  include  all  the  property  of 
the  debtor,  provided  the  omission  is  not  by  fraud  or  mistake.  United  States  v.  Munroe,*  5  Ma- 
son, 572. 

§  869.  The  right  of  priority  of  the  United  States  in  cases  of  assignments  for  the  benefit  of 
creditors  attaches  only  in  cases  where  the  debtor  assigns  ail  of  his  property ;  and  where  the 
deed  of  assignment  transfers  all  property  enumerated  in  a  certain  schedule,  but  does  not  pur- 
port to  transfer  till  the  debtor's  property,  the  burden  of  proof  of  showing  that  all  the  debtor's 
property  is  included  is  on  the  United  States.     United  States  t;.  How  land,*  4  Wheat.,  108. 

§  870.  In  case  of  an  assignment  for  benefit  of  creditors  the  United  States  are  entitled  to 
priority  only  when  the  assignment  is  of  the  whole  property  of  the  debtor;  and  in  a  bill  to  en- 
force such  priority  it  should  be  alleged  that  such  assignment  is  of  the  whole  of  the  debtor's 
property.     United  States  v.  Munroe,*  5  Mason,  572. 

§  871.  Where  a  debtor  of  the  United  States  makes  a  voluntary  assignment  of  all  his  prop- 
erty, the  priority  of  the  United  States  is  not  defeated  by  the  fact  that  the  debtor  afterwards 
recovers  certain  personal  property  belonging  to  his  wife  whose  right  thereto  was  not  estab- 
lished at  the  time  the  assignment  was  made,  and  the  priority  of  the  United  States  attaches  to 
Buch  property  when  recovered.     United  States  v.  The  Marshal,*  2  Marsh.,  488. 

§  8<2.  Liability  of  assignee.— The  fact  that  an  assignee  for  the  benefit  of  creditors  has 
received  property,  which  he  has  sold  at  public  auction,  is  prima  facie  evidence  that  he  has  re- 
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ceived  the  money,  and  sufficient,  if  not  rebutted,  to  sustain  an  action  by  the  United  States  for 
money  had  and  received,  based  on  the  priority  given  them  by  statute.  United  States  r.  Clark, 
1  Paine,  629. 

§  873.  Where  an  assignee  for  the  benefit  of  creditors  has  received  property  which  cannot 
be  readied  in  an  action  by  the  United  States  to  recover  their  priority,  the  expenses  incurred 
by  the  assignee  in  the  execution  of  his  trust  should  fall  on  such  fund,  and  not  be  paid  before 
paying  the  debt  of  the  United  States.     IbicL 

§  874.  An  assignee  for  the  benefit  of  creditors  is  not  liable  to  the  United  States  for  the  prior- 
ity given  by  the  act  of  congress  of  1797,  until  notice  of  the  debt.  But  all  the  notice  required  is 
such  as  would  put  a  reasonable  man  on  inquiry.  Where,  at  the  time  of  the  assignment,  the 
assignee  was  informed  that  the  debtor  was  liable  to  the  United  States  as  surety  on  a  bond 
which  had  been  broken,  it  was  held  to  be  sufficient  notice.    Ibid. 

§  875.  Contract  made  in  foreign  country.— In  the  distribution  of  the  assets  of  a  bankrupt, 
situated  in  this  country,  the  United  States  are  not  deprived  of  their  priority  by  the  circum- 
stance that  the  contract  was  made  in  a  foreign  country,  with  a  person  resident  abroad.  Nor 
1b  this  priority  waived  by  proving  the  debt  under  the  commission  jn  bankruptcy.  Harrison  vm 
Sterry,  5  Cr.,  289. 

§  876.  Set-off.—  In  insolvency  proceedings  the  priority  rights  of  the  United  States  as  a  cred- 
itor can  be  pleaded  as  a  set-off  against  a  claim  of  the  insolvent  estate.  Nor  is  this  right  waived 
by  the  certificate  of  a  quartermaster  in  the  purchase  of  property  for  the  government  that  their 
accounts  were  correct.    Allen  v.  United  States,  17  Wall.,  207. 

§877.  Liens. — The  priority  of  the  United  States,  under  the  bankrupt  act,  does  not  overrule 
any  liens  upon  the  debtor's  property,  which  existed  before  the  event  occurred  which  gives  the 
statutory  priority,  that  is,  before  the  insolvency.     Cottrell  v.  Pierson,  2  McC.,  390. 

§  878.  Taxes  and  funeral  expenses.— The  priority  of  the  United  States  in  the  payment  of 
the  debts  of  an  insolvent  decedent  is  a  priority  and  not  a  lien  upon  the  assets  of  the  estate. 
Taxes  and  funeral  expenses  are  not  "  debts  of  the  decedent,*'  but  charges  imposed  upon  the  es- 
tate, under  state  law,  and  must  be  paid  before  the  claim  of  the  United  States.  United  States 
t>.  Eggleston,  4  Saw.,  199. 

§  879.  Yendees  and  mortgagees.— The  priority  of  the  United  States  is  not  a  lien  on  the  es- 
tate of  the  debtor,  but  is  a  priority  simply  over  other  unsecured  creditors,  and  is  subordinate 
to  the  rights  of  vendees  and  mortgagees.    Brent  v.  Bank  of  Washington,  10  Pet,  596. 

§  880.  Estate  of  surety. —  A  judgment  was  recovered  by  the  United  States  against  B.  as 
principal  and  C.  as  surety,  on  bonds  to  secure  duties  on  distilled  spirits.  B.,  becoming  insolv- 
ent, made  an  assignment  of  all  his  property  to  C.  and  M.,  and  another  for  the  benefit  of  his 
creditors.  C.  dying,  his  estate  was  placed  in  the  hands  of  his  executors.  The  assignees  having 
disposed  of  more  of  the  fund  than  was  necessary  to  pay  the  debt  of  the  United  States,  without 
first  paying  such  debt,  the  United  States  filed  a  bill  against  the  assignees  to  compel  payment  of 
their  preferred  claim.  It  was  held  that  M.,  to  whom  B.  was  also  indebted,  could  not  compel 
the  United  States  to  resort  to  the  estate  of  C.  before  using  the  assigned  estate  for  the  payment 
of  their  preferred  claim.  The  estate  of  C.  was  not  before  the  court,  nor  did  it  appear  that  C. 
left  any  estate  sufficient  to  pay  the  claim.    United  States  v.  Mott,*  1  Paine,  188. 

§  881.  Where  a  joint  and  several  bond  was  given  for  duties  and  afterwards  a  joint  judgment 
was  rendered  against  all  the  obligors,  and  a  surety  died,  all  being  insolvent  in  equity,  the 
United  States  are  entitled  to  payment  out  of  the  assets  of  the  deceased  surety  by  reason  of  their 
general  right  to  priority  of  payment.    United  States  v.  Cushman,  2  Sumn.,  426. 

§  882.  The  power  of  a  debtor  to  apply  his  payments  is  not  controlled  by  the  priority 
right  of  the  United  States.  Thus  when  a  delinquent  officer  before  absconding  put  the  amount 
of  his  bond  into  the  hands  of  his  sureties  with  instructions  to  use  it  to  exonerate  themselves, 
and  the  government,  in  ignorance  that  the  money  was  the  money  of  the  principal  debtor,  sur- 
rendered the  bond  upon  payment  of  the  amount,  this  was  held  to  operate  a  release  of  the 
sureties.     United  States  v.  Cochran,  2  Marsh.,  274. 

§  883.  Judgment  liens.—  Under  the  5th  section  of  the  act  of  March  8,  1797,  the  United 
States  has  no  priority  over  a  previous  lien  by  judgment  and  execution  in  a  state  court. 
United  States  v.  Sheriff,*  Bee,  196. 

§  884.  Under  section  66  of  the  act  of  congress  of  1799,  the  right  of  priority  of  the  United 
States  supersedes  the  right  of  individual  judgment  creditors,  though  their  judgments  constitute 
liens  on  the  debtor's  lands.     Thelluson  t\  Smith,*  Pet.  C.  C,  195. 

§  885.  The  priority  right  of  the  United  States  will  not  affect  the  lien  of  an  execution  and 
levy  under  a  judgment  of  a  state  court.     United  States  v.  Mechanics*  Bank,  Gilp.,  51. 

§  886.  Maritime  liens. —  The  priority  right  of  the  United  States  is  not  superior  to  and  can- 
not disturb  the  maritime  lien  of  workmen  and  materialmen  on  a  vessel  for  their  services  and 
materials.    Phillips  v.  The  Thomas  Scattergood,  Gilp.,  1. 
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§§  887-901.  GOVERNMENT. 

§  887.  Custom-house  bonds.—  The  act  of  congress  of  March  2,  1799,  gives  the  United  States 
a  preference  as  against  other  creditors  on  custom-house  bonds,  only  after  a  notorious  act  of  in- 
solvency, as  where  the  debtor  has  assigned  for  the  benefit  of  his  creditors,  where  he  has  ab- 
sconded and  his  property  attached,  etc.    United  States  v.  King,*  Wall.  C.  C,  12. 

g  888.  The  act  of  March  3,  1797,  gives  the  United  States  priority  incases  in  which  the  in- 
debtedness is  on  a  bond  for  duties,  which  was  made  before,  but  not  payable  till  after,  the 
assignment  of  the  debtor.    United  States  v.  State  Bank  of  North  Carolina,*  6  Pet.,  29. 

g  889.  Partnership. — The  priority  right  of  the  United  States  to  payment  out  of  the  assets  of 
bankrupt  estates  applies  to  the  separate  and  individual  estates  of  bankrupt  partners,  thus 
superseding  the  rule  of  equity,  that  partnership  property  is  to  be  first  applied  in  payment  of 
partnership  debts,  and  individual  property  in  payment  of  individual  debts.  Lewis  v.  United 
States,*  13  Alb.  L.  J.,  885. 

§  890.  So  far  as  partnership  assets  are  concerned  the  United  States  has  no  priority  over  firm 
creditors,  by  reason  of  the  indebtedness  of  one  of  the  partners  to  it.  United  States  v.  Evans,* 
Grabbe,  60. 

§  891.  An  assignment  by  a  partnership,  which  is  indebted  to  the  United  States,  of  all  of  its 
property  to  pay  its  debts,  where  the  fund  is  inadequate,  is  an  act  of  insolvency  which  gives 
the  United  States  priority.     United  States  v.  Shelton,*  1  Marsh.,  517. 

§  892.  Debt  anterior  to  act—  The  act  of  March  8,  1797,  giving  priority  to  the  United  States, 
does  not  apply  to  a  debt  contracted  before  the  passage  of  the  act,  though  the  account  was  not 
adjusted  at  the  treasury  till  afterwards.    United  States  v.  Bryan,*  9  Cr.,  374. 

§  893.  Residue  in  hands  of  assignee.— The  priority  of  the  United  States  to  funds  in  the 
hands  of  the  assignee  of  its  debtor  attaches  to  the  residue,  after  the  expenses  are  paid.  United 
States  v.  Hunter,*  5  Mason,  229. 

§  894.  Various  debts.—  "Whenever  there  is  a  general  assignment  of  all  the  estate  of  a 
debtor,  and  the  United  States  have  various  debts  secured  by  various  sureties,  which  debts,  by 
the  statute,  are  to  be  first  paid  out  of  the  fund  in  the  hands  of  the  assignees,  the  aggregate 
constitutes  but  one  debt,  and  the  priority  attaches  to  it  as  a  whole.  The  whole  fund  ought  to 
be  applied  pro  rata  in  extinguishment  of  all  the  priority  debts  of  the  United  States.  .  But  if 
the  parties  consent  to  a  different  arrangement,  nothing  prevents  such  an  agreement  from 
being  carried  into  effect  by  the  court.    United  States  v.  Amory,*  5  Mason,  455. 

§  895.  Government  agents.— The  United  States  has  a  priority  in  all  cases;  and  especially 
as  against  the  property  of  agents  of  the  government  who  have  received  large  sums  of  money 
before  any  other  lien  existed ;  and  it  is  not  material  that  the  persons  are  non-residents,  for 
their  property  in  the  United  States  is  liable.    Harrison  v.  Sterry.*  Bee,  244. 

§  896.  Conveyance  of  Property.—  Although  in  a  case  of  insolvency  the  debts  due  to  the 
United  States  are  first  to  be  satisfied,  without  regarding  the  superior  dignity  of  those  due  by 
the  insolvent  to  others,  still  they  must  be  satisfied  out  of  the  debtor's  estate.  And,  therefore, 
if  before  the  right  of  preference  has  accrued  to  the  United  States  the  debtor  has  made  a  bona 
fide  conveyance  of  property  to  a  third  person,  or  has  mortgaged  it  to  secure  a  debt,  or  if  his 
property  has  been  seized  under  an  execution,  the  property  is  divested  out  of  the  debtor  and 
cannot  be  made  liable  for  debts  due  to  the  United  States.  United  States  v.  Delaware  Insur- 
ance Co.,*  4  Wash.,  418. 

§  897.  Allowance  to  widow.— A  debt  due  the  United  States  is  not  entitled  to  priority  over 
the  allowance  made  to  the  widow  of  the  deceased  debtor  by  the  probate  judge,  pursuant  to  the 
laws  of  the  state.    Postmaster-General  v.  Bobbins,*  1  Ware,  165. 

§  898.  Pleading.— A  bill  to  charge  the  assets  of  a  corporation  in  the  hands  of  its  sharehold- 
ers, with  an  equitable  lien  in  favor  of  the  United  States,  and  to  establish  the  government's 
right  of  priority,  must  allege  the  insolvency  of  the  company  at  the  time  it  was  wound  up,  and 
that  the  receiver  had  notice  of  the  government's  olaim.  United  States  v.  Globe  Works,  7  Fed, 
Rep.,  530. 

£  899.  Claim  for  penalties.— The  claim  of  the  United  States  for  penalties  and  forfeitures, 
incurred  by  the  violation  of  the  revenue  law,  where  no  particular  method  of  enforcing  it  is 
prescribed,  is  a  debt  for  which  a  suit  will  lie,  and  is  provable  in  bankruptcy  against  the  de- 
fendant, and  the  government  is  entitled  to  a  priority  of  dividend,  under  the  twenty-eighth 
section  of  the  bankruptcy  act  after  payment  of  the  costs,  fees  and  expenses  there  mentioned. 
In  re  Rosey,  6  Ben.,  507. 

g  900.  Form  of  debt— Under  section  5  of  the  act  of  March  8, 1797,  the  United  States  are  en- 
titled to  priority  of  payment  out  of  the  assets  o<  an  insolvent  or  bankrupt  debtor,  without  re- 
gard to  the  form  of  the  debt,  or  the  place  where  it  was  contracted,  and  whether  the  debtors  be 
joint  or  several,  or  principals  or  sureties.  Lewis  v.  United  States,  2  Otto,  618 ;  Lewis  t;.  United 
States,  8  Ch.  Leg.  N.,  217. 

£  901.  National  banks. — The  right  of  priority  of  the  government,  as  a  creditor,  in  the  dis- 
tribution of  insolvent  estates,  extends  to  the  case  of  a  national  bank  in  the  hands  of  a  receiver 
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appointed  by  the  comptroller  of  the  currency.  The  provision  of  the  National  Banking  Act  of 
1864.  potting  all  creditors  of  suspended  national  banks  on  an  equal  footing,  does  not  apply  to 
the  United  States.    United  States  v.  Cook  County  National  Bank,  9  Biss.,  55. 

§  902.  Subrogation.— A  collector  of  the  United  States,  who  has  deposited  moneys  of  the 
United  States  in  a  bank  contrary  to  law,  is  not  entitled  to  be  subrogated  to  the  right  of  the 
United  States  to  priority  of  payment  in  case  of  the  failure  of  the  bank,  Wilkinson  v.  Babbitt,* 
4  Dill.,  207. 

§  908.  Where  an  imported  article  was  sold  "  duty  free,"  and  the  purchaser,  in  order  to  obtain 
the  article,  was4  compelled  to  pay  the  duty,  it  was  held  that  in  recovering  from  the  vendor  who 
had  subsequently  become  bankrupt,  he  was  subrogated  to  the  priority  of  the  United  States. 
In  re  Kirkland,  2  Hughes,  208. 

§  904.  Custom-house  bonds  were  deposited  by  the  United  States  in  a  bank  for  collection. 
The  bank  accepted  notes  in  payment  of  them,  discounted  the  notes  and  applied  the  proceeds  to 
the  credit  of  the  United  States.  It  subsequently  developed  that  the  indorsement  of  the  notes 
was  a  forgery.  Held,  that  the  notes  were  not  paid  to  the  United  States,  but  taken  by  the  bank 
on  its  own  responsibility ;  that  the  bonds  were  discharged  by  the  payment  and  that  the  bank 
could  not  be  subrogated  to  the  right  of  priority  of  the  United  States.  United  States  v.  ftoua- 
maniere,  2  Mason,  878. 

§  905.  A  surety,  who  pays  the  United  States  the  amount  of  a  duty  bond  for  a  bankrupt,  does 
not  thereby  acquire  the  right  of  the  United  States  to  proceed  against  the  person  of  the  bank- 
rupt, but  only  against  his  effects.     Kerr  v.  Hamilton,  1  Cr.  C.  C,  546. 

§  906.  The  same  right  to  priority  of  payment  out  of  the  effects  of  an  insolvent  debtor  which 
belongs  to  the  United  States,  attaches  to  the  claim  of  an  individual  who,  as  surety,  pays  the 
debt  to  the  United  States.    Hunter  v.  United  States,  5  Pet.,  178. 

§  907.  The  right  of  a  surety,  who  is  compelled  to  pay  a  bond  for  duties  to  the  United  States, 
to  a  priority  over  other  creditors  of  his  principal  is  not  affected  by  the  sixth-fifth  section  of 
bankrupt  law  of  March  2,  1799.    Mott  v.  Maris,  2  Wash.,  196.  , 

§  90S.  A  surety  on  a  custom-house  bond  who  has  been  obliged  to  pay  it  is  entitled  to  the 
same  right  of  priority  against  the  estate  of  his  principal  that  would  have  been  possessed  by  the 
United  States,  if  the  bond  had  been  unpaid.    United  States  v.  Hunter,*  5  Mason,  62. 

%  909.  The  surety  on  a  bond  for  duties,  who  pays  the  liability,  is  not  subrogated  to  the  rights 
of  the  United  States  in  case  of  insolvency  of  the  principal.    Pollock  v.  Pratt,*  2  Wash,  490. 

§  910.  The  insolvency  of  a  debtor  which  will  give  priority  to  the  United  States  under  the 
acts  of  ,1797  and  1799,  is  a  legal  and  known  insolvency,  manifested  by  some  notorious  act  of 
the  debtor  pursuant  to  law.    Prince  v.  Bartlett,*  8  Cr.,  481. 

§  911.  The  voluntary  assignment  by  a  debtor  of  all  his  property  for  the  benefit  of  his  credit- 
ors is  Buch  an  act  of  insolvency  that  the  right  of  priority  of  the  United  States  attaches.  United 
States  v.  The  Marshal,*  2  Marsh.,  488. 

§  912.  The  right  of  priority  of  the  United  States  attaches  in  case  of  a  voluntary  conveyance 
of  all  of  the  debtor's  property,  or  in  case  of  a  legal  insolvency,  but  not  in  case  of  a  mere  inabil- 
ity to  pay  all  his  debts.    Thelusson  v.  Smith,*  Pet.  C.  C,  195. 

§  913.  Miscellaneous.— The  right  of  priority  of  the  United  States  is  not  affected  by  the  fact 
that  it  has  paid  to  the  assignee  of  a  debtor  a  sum  due  from  a  Spanish  claim,  without  first  de- 
ducting therefrom  the  amount  due  it.    United  States  v.  Hunter,*  5  Mason,  62. 

§  914.  Under  the  statute  of  1797  the  priority  of  the  United  States  attaches  to  all  debts,  equi- 
table as  well  as  legal.    Howe  v.  Sheppard,*  2  Sumn.,  183. 

§  915.  The  United  States  is  not  obliged  before  enforcing  its  right  of  priority  to  resort  to  the 
collateral  securities  in  its  hands.  The  right  of  priority  exists  as  to  the  satisfaction  of  claims 
against  a  partnership  out  of  the  assets  of  the  individual  partners.  The  United  States  may  file 
its  bill  to  establish  its  priority  before  proving  up  its  claim  in  bankruptcy.  United  States  u. 
Lewis,*  18  N.  B.  R,  88;  14  N.  B.  R.,  64. 


XL  Conquered  and  Ceded  Territory. 

Summary—  Conquest  of  New  Mexico;  effect  of  change  of  sovereignty,  §§  916,  917. 

S  916.  On  the  conquest  of  New  Mexico  by  the  United  States  the  former  political  relations  of 
its  inhabitants  were  dissolved,  but  their  rights  vested  under  the  government  of  their  former 
allegiance,  or  those  arising  from  contract  or  usage,  remained  in  full  force  and  unchanged, 
except  so  far  as  they  were  in  their  nature  and  character  found  to  be  in  conflict  with  the  constitu- 
tion and  laws  of  the  United  States,  or  with  regulations  established  by  the  conquerors.  Leitens- 
dorfer  v.  Webb,  §§  918-22. 
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§§  91 7, 918.  GOVERNMENT. 

§  917*  Among  the  consequences  necessarily  incident  to  a  change  of  sovereignty  is  the  ap- 
pointment or  control  of  the  agents  by  whom,  and  the  determination  of  the  form  in  which,  the 
government  is  to  be  administered.    Ibid.  > 

{Notes.—  See  §§  933-932.] 

LEITENSDORFER  v.  WEBB. 

(20  Howard,  17G-186.    1857.) 

• 

Opinion  of  Me.  Justice  Daniel. 

Statement  of  Facts. —  This  case  is  brought  before  this  court  upon  a  writ  of 
error  to  the  supreme  court  of  the  territory  of  New  Mexico. 

Upon  the  acquisition,  in  the  year  1846,  by  the  arms  of  the  United  States,  of 
the  territory  of  New  Mexico,  the  civil  government  of  this  territory  having 
been  overthrown,  the  officer,  General  Kearney,  holding  possession  for  the 
United  States,  in  virtue  of  the  power  of  conquest  and  occupancy,  and  in 
obedience  to  the  duty  of  maintaining  the  security  of  the  inhabitants  in  their 
persons  and  property,  ordained,  under  the  sanction  and  authority  of  the 
United  States,  a  provisional  or  temporary  government  for  the  acquired 
country. 

§  918.  A  change  of  sovereignty  affects  the  allegiance,  but  not  the  private  rights 
or  contracts  of  persons. 

By  this  substitution  of  a  new  supremacy,  although  the  former  political  rela- 
tions of  the  inhabitants  nvere  dissolved,  their  private  relations,  their  rights 
vested  under  the  government  of  their  former  allegiance,  or  those  arising  from 
contract  or  usage,  remained  in  full  force  and  unchanged,  except  so  far  as  they 
were  in  their  nature  and  character  found  to  be  in  conflict  with  the  constitution 
and  laws  of  the  United  States,  or  with  any  regulations  which  the  conquering 
and  occupying  authority  should  ordain.  Amongst  the  consequences  which 
would  be  necessarily  incident  to  the  change  of  sovereignty  would  be  the  ap- 
pointment or  control  of  the  agents  by  whom  and  the  modes  in  which  the 
government  of  the  occupant  should  be  administered — this  result  being  indis- 
pensable, in  order  to  secure  those  objects  for  which  such  a  government  is 
usually  established. 

This  is  the  principle  of  the  law  of  nations,  as  expounded  by  the  highest 
authorities.  In  the  case  of  The  Fama,  in  the  5th  of  Robinson's  Rep.,  p.  106, 
Sir  William  Scott  declares  it  to  be  "  the  settled  principle  of  the  law  of  nations 
that  the  inhabitants  of  a  conquered  territory  change  their  allegiance,  and  their 
relation  to  their  former  sovereign  is  dissolved;  but  their  relations  to  each 
other,  and  their  rights  of  property,  not  taken  from  them  by  the  orders  of  the 
conqueror,  remain  undisturbed."  So,  too,  it  is  laid  down  by  Vattel,  book  3d, 
cap.  13,  sec.  200,  that  "  the  conqueror  lays  his  hands  on  the  possessions  of  the 
state,  whilst  private  persons  are  permitted  to  retain  theirs;  they  suffer  but  in- 
directly by  the  war,  and  to  them  the  result  is  that  they  only  change  masters." 
In  the  case  of  the  United  States  v.  Percheman,  7  Pet.,  86,  87,  this  court  have 
said :  "  It  may  be  not  unworthy  of  remark,  that  it  is  very  unusual,  even  in 
cases  of  conquest,  for  the  conqueror  to  do  more  than  to  displace  th$  sovereign, 
and  assume  dominion  over  the  country.  The  modern  usage  of  nations,  which 
has  become  law,  would  be  violated,  and  that  sense  of  justice  and  right 
which  is  acknowledged  and  felt  by  the  whole  civilized  world  would  be  out- 
raged, if  private  property  should  be  generally  confiscated  and  private  rights 
annulled.  The  people  change  their  allegiance ;  their  relation  to  their  sovereign 
is  dissolved ;  but  their  relations  tp  each  other,  and  their  rights  of  property, 

858  * 


CONQUERED  AND  CEDED  TERRITORY.  §»lfc 

remain  undisturbed."  Vide  also  the  case  of  Mitchell  v.  The  United  States,  9 
Pet.,  711,  and  Kent's  Com.,  vol.  1,  p.  177. 

§  019.  Provisional  government  of  New  Mexico, 

Accordingly  we  find  that  there  was  ordained  by  the  provisional  govern- 
ment a  judicial  system,  which  created  a  superior  or  appellate  court,  constituted 
of  three  judges;  and  circuit  oourts,  in  which  the  laws  were  to  be  administered 
by  the  judges  of  the  superior  or  appellate  court,  in  the  circuits  to  which  they 
should  be  respectively  assigned.  By  the  same  authority,  the  jurisdiction  of 
the  circuit  courts  to  be  held  in  the  several  counties  was  declared  to  embrace, 
1st,  all  criminal  cases  that  shall  not  be  otherwise  provided  by  law ;  and,  2d, 
exclusive  original  jurisdiction  in  all  civil  cases  which  shall  not  be  cognizable 
before  the  prefects  and  alcaldes.  Vide  Laws  of  New  Mexico,  Kearney's 
Code,  p.  48.  Of  the  validity  of  these  ordinances  of  the  provisional  govern- 
ment there  is  made  no  question  with  respect  to  the  period  during  which  the 
territory  was  held  by  the  United  States  as  occupying  conqueror,  and  it  would 
seem  to  admit  of  no  dou^t  that  during  the  period  of  their  valid  existence  and 
operation,  these  ordinances  must  have  displaced  and  superseded  ever}r  previous 
institution  of  the  vanquished  or  deposed  political  power  which  was  incom- 
patible with  them.  But  it  has  been  contended,  that  whatever  may  have  been 
the  rights  of  the  occupying  conqueror  as  such,  these  were  all  terminated  by 
the  termination  of  the  belligerent  attitude  of  the  parties,  and  that  with  the 
close  of  the  contest  every  institution  which  had  been  overthrown  or  suspended 
would  be  revived  and  re-established.  The  fallacy  of  this  pretension  is  exposed 
by  the  fact  that  the  territory  never  was  relinquished  by  the  conqueror,  nor 
restored  to  its  original  condition  or  allegiance,  but  was  retained  by  the  oc- 
cupant until  possession  was  matured  into  absolute  permanent  dominion  and 
sovereignty;  and  this,  too,  under  the  settled  purpose  of  the  United  States 
never  to  relinquish  the  possession  acquired  by  arras.  We  conclude,  therefore, 
that  the  ordinances  and  institutions  of  the  provisional  government  would  be 
revoked  or  modified  by  the  United  States  alone,  either  by  direct  legislation  on 
the  part  of  congress,  or  by  that  of  the  territorial  government  in  the  exercise 
of  powers  delegated  by  congress.  That  no  power  whatever,  incompatible  with 
the  constitution  or  laws  of  the  United  States,  or  with  the  authority  of  the  pro- 
visional government,  was  retained  by  the  Mexican  government,  or  was  revived 
under  that  government,  from  the  period  at  which  the  possession  passed  to  the 
authorities  of  the  United  States. 

Among  the  laws  ordained  by  the  provisional  government  of  New  Mexico  is 
one  conferring  upon  creditors  the  right  of  proceeding  by  attachment  in  certain 
cases  against  their  debtors,  and  prescribing  the  instances  in  which,  and  the 
modes  by  which,  this  remedy  may  be  prosecuted.  This  law  is  contained  in 
what  is  called  the  Kearney  Code,  at  p.  39,  and  is  found  under  the  title  Attach- 
ments. Upon  its  provisions,  the  case  under  consideration  was  instituted;  and 
those  provisions,  so  far  as  they  are  pertinent  to  the  questions  before  us,  will 
now  be  examined. 

By  section  1,  it  is  declared  that  creditors,  whose  demands  amount  to  $50  or 
more,  may  sue  their  debtors  in  the  circuit  court  by  attachment  in  the  follow- 
ing cases,  to  wit:  "  1st.  When  the  debtor  is  not  a  resident  of  this  territory; 
2d.  When  the  debtor  has  concealed  himself,  or  absconded,  or  absented  himself 
from  his  usual  place  of  abode  in  this  territory,  so  that  the  ordinary  process  of 
law  cannot  be  passed  upon  him ;  3d.  When  the  debtor  is  about  to  remove  his 
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property  or  effects  out  of  this  territory,  or  has  fraudulently  concealed  or  dis- 
posed of  his  property  or  effects,  so  as  to  hinder,  delay  or  defraud  his  creditors." 

It  is  under  the  third  clause  only  of  this  first  section  of  the  attachment  law 
that  this  case  has  been  or  could  have  been  instituted;  since,  by  a  recurrence 
to  the  affidavit  made  by  t^e  plaintiff  in  the  attachment,  it  will  be  found  to 
state,  that  Leitensdorfer  &  Co.  have  fraudulently  disposed  of  their  property 
and  effects.  By  the  second  section  of  this  law  it  is  declared  that  a  creditor, 
wishing  to  sue  his  debtor  by  attachment,  shall  file  in  the  clerk's  office  of  the 
circuit  court  a  petition  or  other  lawful  statement,  with  an  affidavit  of  his 
cause  of  action,  and  a  bond,  with  a  condition  to  the  latter  to  prosecute  his 
action  with  effect,  and  without  delay,  and  to  refund  all  sums  of  money  that 
may  be  adjudged  to  the  defendant,  and  to  pay  all  damages  that  may  accrue 
to  any  defendant  or  garnishee  by  reason  of  the  attachment  or  any  process  or 
judgment  thereon. 

The  third  section  of  this  same  statute  provides  that  the  affidavit  made  by 
the  plaintiff  shall  state  that  the  defendant  is  justly  indebted  to  the  plaintiff, 
after  allowing  all  just  discounts,  in  a  sum  to  be  stated  in  the  affidavit,  and  on 
what  account;  and  shall  also  state  that  the  affiant  has  good  reason  to  believe, 
and  does  believe,  the  existence  of  one  or  more  of  the  causes  which,  according 
to  the  provision  of  the  first  section,  will  entitle  the  plaintiff  to  sue  by  attach- 
ment. (See  collection  of  the  laws  of  New  Mexico  comprising  the  Kearney 
Code,  p.  39.)  With  the  requisites  of  the  aforegoing  provisions  of  the  statute,  it 
appears  by  the  record  that  the  plaintiff  below,  the  defendant  in  error  here, 
formerly  and  regularly  complied. 

The  sixteenth  section  of  the  statute  enacts,  that  "in  all  cases  when  property 
or  effects  shall  be  attached,  the  defendant  may,  at  the  court  to  which  the  writ 
is  returnable,  put  in  his  answer  without  oath,  denying  the  truth  of  any  material 
fact  contained  in  the  affidavit;  to  which  the  plaintiff  may  reply.  A  trial  of 
the  truth  of  the  affidavit  shall  be  had  at  the  same  term ;  and  on  such  trial  the 
plaintiff  shall  be  held  to  prove  the  existence  of  the  facts  set  forth  in  the  affida- 
vit as  the  ground  of  the  attachment;  and  if  the  issue  shall  be  found  for  him, 
the  cause  shall  proceed ;  but  if  it  be  found  for  the  defendant,  the  cause  shall 
be  dismissed  at  the  costs  of  the  plaintiff." 

At  the  October  term,  1849,  of  the  circuit  court  of  the  territory,  established 
by  the  Kearney  Code,  the  defendants  in  the  attachment  appeared  and  filed  a 
demurrer  to  the  petition,  and  at  this  point  terminated  the  proceedings  had  in 
this  cause  in  the  court  last  mentioned.  By  subsequently  tendering  and  joining 
in  an  issue  in  the  district  court  of  the  territory,  in  bar  of  the  plaintiff's  right 
of  recovery,  the  defendants  must  be  considered  as  having  waived  the  demurrer 
interposed  by  them  in  the  circuit  court  of  the  provisional  government,  and 
there  appears  not  to  have  been  a  joinder  in  the  demurrer,  nor  any  order  what- 
ever taken  with  respect  to  it. 

On  the  9th  day  of  September,  1850,  was  approved  the  act  of  congress  estab- 
lishing the  territorial  government  for  the  territory  of  New  Mexico.  Vide 
Stat,  at  Large,  vol.  9,  p.  446.  '  By  this  act,  commonly  distinguished  as  the  or- 
ganic law,  the  legislative  and  judicial  powers  of  the  territorial  government  are 
provided  and  defined,  to  have  effect  from  the  passage  of  that  act.  The  former, 
(the  legislative  power),  vide  section  7,  it  is  declared  shall  extend  to  all  rightful 
subjects  of  legislation  not  inconsistent  with  the  constitution  of  the  United 
States  and  the  act  of  congress  above  mentioned.    The  latter  (the  judicial 
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power),  vide  section  10,  shalL  be  vested  in  a  supreme  court,  in  district  courts, 
and  in  justices  of  the  peace.  That  the  supreme  court  shall  consist  of  a  chief 
justice  and  two  associate  justices,  any  two  of  whom  shall  form  a- quorum; 
that  the  said  territory  shall  be  divided  into  three  judicial  districts,  and 
a  district  court  shall  be  held  in  each  of  said  districts  by  one  of  the  justices 
of  the  supreme  court,  at  such  time  and  place  as  shall  be  prescribed  by  law. 
And  it  is  further  declared  that  the  jurisdiction  of  the  several  courts,  as  therein 
provided  for,  both  appellate  and  original,  and  that  of  the  justices  of  the  peace, 
shall  be  as  limited  by  law. 

On  the  19th  day  of  September,  1851,  the  district  court  of  the  United  States 
for  the  first  judicial  district,  created  by  the  act  of  congress,  being  then  in  ses- 
sion, the  plaintiff  in  the  attachment  moved  the  court  for  leave  to  file  therein 
the  papers  and  proceedings  in  that  case,  and  that  the  same  might  be  made  a 
part  of  the  records  of  the  district  court;  and  it  was  thereupon  ordered  by  the 
court  that  the  case  be  entered  upon  its  docket.  Objection  was  made  by  the 
defendants  to  the  transfer  of  this  case  from  the  circuit  court  of  the  provisional 
government  {vide  Kearney  Code),  to  the  district  court  created  by  congress, 
upon  the  ground  that  the  legislative  assembly  had  no  power  to  authorize  such 
a  transfer.  This  objection  was  overruled  by  the  district  court,  and  exception 
was  taken  to  its  decision. 

Afterwards,  viz.,  on  the  25th  of  March,  1852,  the  defendants  in  the  attach- 
ment so  far  submitted  themselves  to  the  jurisdiction  of  the  district  court,  as 
to  plead  to  the  averments  in  the  petition  and  affidavit,  and  to  pray  judgment 
of  the  action,  because  they  say  that  at  the  time  of  the  institntion  of  the  suit, 
viz.,  on  the  30th  day  of  July,  1849,  the  defendants  had  not  fraudulently  dis- 
posed of  their  property,  so  as  to  hinder,  delay  and  defraud  their  creditors. 
And  again,  at  the  same  term  of  the  said  district  court,  the  defendants,  upon  affi- 
davits made  by  them  of  the  insufficiency  of  the  sureties  in  the  bond  filed  by 
the  plaintiff  in  the  attachment,  applied  for  and  obtained  from  that  court  an 
order  for  further  security,  which  security  was,  upon  the  said  application  and 
order,  given  by  the  plaintiff. 

§  920.  Supreme  court  will  not  review  decision  of  inferior  court  on  motion  for 
new  tried,  or  in  arrest,  where  the  facts  are  not  fully  disclosed  by  the  record. 

On  the  1st  day  of  October,  1852,  this  cause  was,  upon  the  petition  and  affi- 
davit, the  plea  of  the  defendants,  and  the  evidence  produced  by  the  parties, 
submitted  to  a  jury,  who  found  that  the  affidavit  of  the  plaintiff  was  true; 
whereupon  it  was  considered  and  ordered  by  the  court  that  the  cause  should 
proceed,  and  that  the  defendants  should  plead  to  the  merits  of  the  plaintiff's 
demand ;  and  the  defendants  having  pleaded  that  they  did  not  promise  and 
undertake  as  the  plaintiff  had  charged  them,  and  upon  this  last  issue  the  cause 
having  been  committed  to  a  jury,  they  found  for  the  plaintiff,  and  assessed 
his  damages  at  $10,330.25.  After  the  finding  of  the  juries  upon  both  the 
issues  in  this  case,  motions  were  made,  first  for  a  new  trial,  and  secondly  for 
an  arrest  of  judgment,  both  of  which  motions  were  overruled.  As  these  were 
motions  submitted  to  the  discretion  of  the  court,  and  determined  by  it  upon 
facts  and  circumstances  not  fully  disclosed  upon  this  record,  it  would  be  im- 
proper in  this  court,  and  in  conflict  with  its  settled  rule  of  action,  to  overrule 
or  even  to  canvass  the  decision  of  the  court  which  overruled  these  motions. 

§  9*2 1.  Legislature  of  New  Mexico  territory  had  authority  to  provide  for  trans- 
fer of  causes  pending  in  courts  of  provisional  government  to  territorial  courts. 

In  the  objection  which  was  taken  to  the  power  of  the  legislative  assembly 
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to  transfer  the  cognizance  of  causes  previously  pending  under  the  laws  of  the 
provisional  government  to  the  courts  created  by  the  act  of  congress  establish- 
ing the  territory  of  New  Mexico,  we  can  perceive  no  force.  It  was,  undoubt- 
edly, within  the  competency  of  congress  either  to  define  directly,  by  their 
own  act,  the  jurisdiction  of  the  courts  created  by  them,  or  to  delegate  the  au- 
thority requisite  for  that  purpose  to  the  territorial  government;  and  by  either 
proceeding,  to  permit  or  to  deny  the  transfer  of  any  legitimate  power  or 
jurisdiction  previously  exercised  by  the  courts  of  the  provisional  government, 
to  the  tribunals  of  the  government  they  were  about  to  substitute  for  the  ter- 
ritory, in  lieu  of  the  temporary  or  provisional  government.  This  power,  we 
consider,  was,  in  fact,  delegated  by  congress  to  the  territorial  government  by 
the  seventh  section  of  the  act  of  1850,  which  declares  that  "  the  legislative 
power  of  the  territory  shall  extend  to  all  rightful  subjects  of  legislation  con- 
sistent with  the  constitution  of  the  United  States  and  with  this  act;"  and  by 
the  tenth  section  of  the  act,  which,  after  ordaining  a  supreme  court,  district 
and  probate  courts,  and  justices  of  the  peace,  and  after  dividing  the  territory 
into  three  judicial  districts,  and  directing  a  district  court  to  be  held  in  each 
district  by  one  of  the  judges  of  the  supreme  court,  goes  on  to  declare  that 
"the  jurisdiction  of  the  several  courts  therein  provided  for,  both  appellate  and 
original,  and  that  of  the  probate  courts,  and  of  justices  of  the  peace,  shall  be 
as  limited  by  law." 

The  inquiry  regularly  suggested  by  these  provisions  of  the  act  of  congress 
is  not  whether  they  invested  the  legislative  assembly  with  authority  to  pre- 
scribe the  subjects  for  the  cognizance  of  the  courts  created  by  that  act  — of 
this  there  can  be  no  doubt  —  but  whether  the  authority  delegated  to  that  as- 
sembly has  been  in  fact,  and  to  what  extent,  exerted  with  reference  to  contro- 
versies previously  in  litigation  in  the  courts  of  the  provisional  government, 
and  to  subjects  of  controversy  subsequently  arising. 

Under  the  provisions  of  the  act  of  congress  above  quoted,  the  legislative  as- 
sembly have,  in  several  instances,  prescribed  the  powers  and  duties  of  the  ter- 
ritorial courts,  and,  among  others,  by  the  fourth  section  of  the  act  of  that 
assembly,  passed  on  the  12th  of  July,  1851,  by  which  section  it  is  declared 
that  the  district  courts  shall  have  original  jurisdiction  in  all  cases,  civil  and 
criminal,  in  which  the  jurisdiction  is  not  specially  delegated  to  some  other 
court;  and  by  the  second  section  of  the  act  of  the  assembly,  approved  on  the 
14th  of  July,  1851,  expressly  providing  "  that  all  bonds,  writs  and  processes, 
which  have  remained  in  force,  shall  be  carried  to  a  final  decision  in  the  courts 
established  by  the  legislative  assembly,  to  the  same  effect  as  they  would  have 
been  in  the  courts  previously  existing." 

As  the  legislative  assembly  possessed  no  power  to  organize  or  create  courts 
differing  from  those  created  by  the  act  of  congress,  which  act  had  divided  the 
territory  into  districts,  and  had  designated  the  courts  which  should  be  vested 
either  with  appellate  or  original  jurisdiction,  it  would  seem  to  follow  that,  by 
an  act  of  the  legislative  assembly  designed  to  preserve  and  to  prevent  the  dis- 
continuance of  rights  in  litigation  subsisting  in  the  courts  of  the  provisional 
government,  the  distribution  of  the  cognizance  of  those  rights  was  intended 
to  be  made  to  courts  corresponding  in  their  jurisdiction  with  the  tribunals  of 
the  provisional  government. 

Such  appears  to  have  been  the  interpretation,  by  the  judges  of  the  supreme 
court  of  the  territory,  of  the  acts  of  the  legislative  assembly,  and  by  which  in- 
terpretation they  have  recognized  the  transfer  of  causes  pending  in  the  circuit 
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courts  of  the  provisional  government  for  final  decision  to  the  district  courts 
under  the  territorial  government;  and  although  there  is  some  obscurity  in  the 
language  of  the  territorial  statutes  on  this  subject,  yet  the  reasonableness  of 
their  interpretation  by  the  supreme  court  and  the  district  courts  of  the  terri- 
tory commends  it  to  our  approval,  and  its  adoption  conforms  to  the  rule  of 
this  court  by  which  it  has  followed  the  construction  of  local  statutes  estab- 
lished by  the  highest  judicial  authority  of  the  community  for  whose  govern- 
ment they  are  enacted. 

At  the  trial  of  the  issue  joined  upon  the  verity  and  effect  of  the  affidavit,  the 
plaintiff  in  the  attachment,  to  maintain  that  issue  on  his  part,  produced  in  evi- 
dence and  proved  the  execution  of  an  assignment  by  which  Leitensdorfer  hai 
conveyed  all  his  goods,  wares,  and  merchandise,  and  all  his  property  and 
effects  of  the  late  firm  of  Leitensdorfer  &  Co.  Also,  an  instrument  executed 
at  the  same  time  by  Joab  Houghton,  the  other  member  of  the  firm,  whereby 
he  authorized  the  assignees  of  Leitensdorfer  &  Co.  to  use  and  sign  his  name  in 
any  way  that  it  might  be  necessary  for  them  to  use  it  in  settling  the  business 
of  the  late  firm  of  Leitensdorfer  &  Co.  By  the  deed  from  Leitensdorfer,  cer- 
tain creditors  to  the  amount  of  between  twenty  and  thirty  thousand  dollars 
were  preferred,  besides  all  sums  of  money  due  by  Leitensdorfer  &  Co.  for 
simple  deposits  or  money  loaned  without  interest;  after  which  the  general 
creditors  were  to  be  p&id  pro  rata,  from  whatever  might  be  collected  until  the 
assets  should  be  exhausted.  There  was  no  inventory  of  assets  nor  any  schedule 
of  debts  due  by  said  Leitensdorfer  attached  to  or  accompanying  the  deed  of  as- 
signment. The  deed  provided  that  a  fair  and  correct  list  of  the  liabilities  of 
Leitensdorfer  &  Co.,  and  also  a  fair  list,  so  far  as  could  be  made,  of  all  the 
assets,  was  to  be  made  within  ten  da)rs  after  signing  the  deed ;  within  this 
period  an  inventory  of  assets  was  made  out,  but  no  list  of  liabilities.  Some 
persons  whose  names  were  not  in  the  assignment,  who  had  deposited  with  or 
loaned  money  without  interest  to  the  firm,  were  paid  by  the  assignees  and  the 
deed  was  not  pursued  in  other  respects.  Upon  the  closing  of  the  testimony  on 
the  trial  in  the  district  court,  the  defendants,  the  now  plaintiffs  in  error,  moved 
the  court  for  the  following  instructions  to  the  jury,  all  of  which  were  refused: 

1.  That  as  the  assignment  was  the  act  of  Leitensdorfer  alone,  with  which 
Houghton  had  nothing  to  do,  the  act  of  one  defendant  would  not  authorize  an 
attachment  against  two,  and  the  verdict  must  be  for  the  defendants.  2.  That 
the  deed  of  assignment  was  not  fraudulent  in  law;  and  unless  the  jury  find, 
from  the  evidence,  that  in  fact  at  the  time  of  the  commencement  of  this  suit 
the  plaintiff  had  good  reason  to  believe  that  the  defendants  had  fraudulently 
disposed  of  their  property  and  effects  so  as  to  hinder,  delay,  and  defraud  their 
creditors,  they  must  find  for  the  defendants.  3.  That  as  the  plaintiff  bad 
shown  no  title  to  the  note  sued  on  in  himself,  he  had  no  authority  to  sue,  and 
the  jury  must  find  for  the  defendants. 

The  court  then  instructed  the  jury  that  the  deed  was  fraudulent  in  law,  be- 
cause of  the  want  of  a  schedule  thereunto  annexed  of  the  property  and  effects 
conveyed  to  the  assignees,  and  because  of  the  want  of  a  schedule  of  the 
preferred  creditors,  and  because  of  a  preference  of  some  creditors;  and 
also,  if  the  jury  found  that  the  defendants,  or  either  of  them,  had  fraud- 
ulently disposed  of  their  property  and  effects  so  as  to  hinder,  delay,  or 
defraud  their  creditors  at  the  time  of  the  commencement  of  this  suit,  they 
must  find  for  the  plaintiff.  That  the  execution  of  the  deed  by  Leitensdorfer, 
unaccompanied  by  the  proper  schedules,  was  a  fraudulent  disposition  in  law  as 
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aforesaid ;  and  that  the  commission  of  a  fraud  in  law  by  the  defendants,  or 
either  of  them,  without  fraud  in  fact,  or  without  an  intent  to  defraud,  was  a 
sufficient  cause  for  the  attachment  as  the  commission  of  a  fraud  in  fact  or  with 
intent  to  defraud.  And  also  that  upon  the  trial  of  this  issue  it  was  not  neces- 
sary for  the  plaintiff  to  show  himself  a  creditor  of  the  defendants  farther  than 
is  shown  in  the  affidavit,  to  entitle  him  to  a  verdict  in  his  favor  upon  the  issue 
of  the  truth  of  the  affidavit;  but  that  the  sole  issue  was  whether  the  defend- 
ants, or  either  of  them,  at  the  time  of  the  commencement  of  the  suit,  had 
fraudulently  disposed  of  their  property  and  effects,  so  as  to  hinder,  delay,  or 
defraud  their  creditors. 

Upon  the  refusal  by  the  court  of  the  first,  second  and  third  prayers  pre- 
sented by  the  defendants,  and  to  the  granting  of  the  instructions  prayed  for 
by  the  plaintiff  below,  the  defendants  excepted.  Upon  the  trial  of  the  issue 
joined  on  the  plea  in  bar  to  the  action,  no  question  of  law  was  raised,  no  ex- 
ception taken  to  any  of  the  proceedings  under  that  issue.  On  an  appeal  from 
the  judgment  of  the  district  court  to.  the  supreme  court  of  the  territory  of 
New  Mexico,  the  judgment  of  the  district  court  was,  on  the  28th  of  February, 
1853,  affirmed. 

It  is  obvious,  that  in  the  proceedings  in  the  district  court,  neither  the  jus- 
tice nor  the  amount  of  the  plaintiffs  demand  was  put  in  controversy.  These 
were  not  embraced  within  the  issue  raised  upon  the  petition  and  affidavit. 
That  issue  related  only  to  the  right  of  the  plaintiff  to  sue  in  a  particular  form 
of  action,  a  right  dependent  upon  his  ability  to  show  the  alleged  character  of 
the  defendants'  acts,  with  respect  to  their  creditors  generally,  and  not  with 
respect  to  the  plaintiff  particularly  or  exclusively.  The  verity  and  the  amount 
of  the  plaintiff's  demand  were  matters  for  distinct  and  ulterior  investigation. 
The  proceeding,  then,  upon  the  petition  and  affidavit,  was  in  reality  a  pro- 
ceeding in  abatement,  and  not  in  bar  of  the  plaintiff's  debt  or  right  of  recov- 
ery. This  appears  to  be  a  regular  conclusion  from  the  language  of  the  law  of 
the  territory,  and  it  is  in  accordance  with  the  construction  by  the  courts  of  a 
neighboring  state  of  a  law  identical  in  its  provisions  with  the  law  of  the  Kear- 
ney Code,  and  from  which  law  it  is  not  improbable  that  the  latter  was  adopted. 
Vide  Missouri  Reports,  vol.  5,  p.  544;  id.  13,  p.  118;  id,  14,  p.  600;  id.  15, 
p.  499. 

§  922.  Supreme  court  will  not  review  ilii judgment  on  a  plea  in  abatement,  it 
not  heing  final. 

It  is  true,  that  by  the  practice  of  the  state  courts  the  preliminary  proceed- 
ings upon  the  petition  and  affidavit,  and  any  questions  of  law  ruled  by  the 
courts  in  those  proceedings,  are  carried  for  review  to  the  tribunals  of  last  re- 
sort. But  this  is  a  practice  authorized  by  the  states  under  their  peculiar  juris- 
prudence. The  states  possess  an  undoubted  power  to  permit  or  to  require  pf 
their  courts  the  re-examination  and  control  of  proceedings  in  their  own  tribu- 
nals, entirely  interlocutory  in  their  nature.  The  appellate  or  revisory  power 
of  this  court,  as  defined  by  the  constitution  and  laws  of  the  United  States,  is 
more  restricted  in  its  extent  than  that  with  which  some  of  the  states  have  in- 
vested their  courts.  By  the  twenty-second  section  of  the  act  of  congress  to 
establish  the  judicial  courts  of  the  United  States,  it  is  declared  that  final  judg- 
ments and  decrees  in  civil  actions  and  suits  in  equity  in  a  circuit  court,  brought 
there  by  original  process,  or  removed  there  from  the  courts  of  the  several 
states,  or  from  a  district  court,  where  the  matter  in  dispute  exceeds  the  sum 
or  value  of  $2,000,  exclusive  of  costs,  may  be  examined,  and  reversed  or 
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affirmed,  in  the  supreme  court.  But  there  shall  be  no  reversal  for  error  in 
ruling  any  plea  in  abatement  other  than  a  plea  to  the  jurisdiction  <Jf  the  court, 
or  such  plea  to  a  petition  or  bill  in  equity,  as  is  in  the  nature  of  a  demurrer. 

From  this  provision  in  the  act  of  congress  it  follows  that  the  preliminary 
proceeding  in  the  district  court  of  the  territory,  being  in  its  nature  interlocu- 
tory, and  designed  to  abate  the  particular  remedy  by  attachment  only,  and 
having  no  application  to  the  plaintiffs  right  to  a  recovery  of  his  demand,  or 
to  the  jurisdiction  of  the  territorial  court,  either  as  to  the  parties  or  the  sub- 
ject-matter of  the  controversy,  that  proceeding  comes  not  within  the  appel- 
late or  revisory  power  of  this  court. 

Upon  the  trial  in  chief,  or  upon  the  merits,  there  appears  to  have  been  no 
question  made,  nor  any  point  reserved  upon  the  law  or  the  evidence;  the  re- 
cord of  this  trial  presents  simply  the  finding  of  the  jury,  and  the  judgment  of 
the  district  court  upon  that  finding.  The  decision  of  the  supreme  court  of 
the  territory  in  sustaining  the  judgment  of  the  district  court  must  therefore 
be  affirmed. 

§  923.  In  general. —  In  cases  of  conquests  of  an  enemy's  country,  according  to  modern 
usages  of  civilized  nations,  the  conqueror  is  regarded  as  pledging  to  those  of  the  inhabitants 
who  remain  and  become  his  subjects  or  citizens,  security  of  their  liberty  and  property.  And 
such  conqueror  has  the  right  to  exercise  his  sovereign  authority  over  such  inhabitants  of  the 
conquered  country,  and  may  forbid  their  departure  from  it.  And  where  it  was  provided  by 
treaty  that  the  inhabitants  of  such  conquered  country,  who  desired  „ to  adhere  to  their  alle- 
giance to  their  native  sovereign,  should  be  permitted  to  sell  their  property  to  a  certain  class  of 
persons  within  a  certain  time,  and  depart  from  the  country,  such  property  if  not  so  sold  became 
abandoned  to  the  conqueror.    United  States  v.  Repentigny,  5  Wall.,  211. 

§  924.  By  the  law  of  nations,  the  inhabitants,  citizens  or  subjects  of  a  conquered  or  ceded 
country,  territory  or  province,  retain  all  the  rights  of  property  which  have  not  been  taken 
from  them  by  the  orders  of  the  conqueror,  or  the  laws  of  the  sovereign  who  acquires  it  by 
cession,  and  remain  under  their  former  laws  until  they  shall  be  changed.  Mitchell  r.  United 
States,  9  Pet.,  711. 

g  925.  By  the  law  of  nations,  a  cession  of  territory  by  treaty  is  never  understood  to  be  a  ces- 
sion of  the  property  of  the  inhabitants.  The  king  only  cedes  that  which  belongs  to  him ;  lands 
which  he  had  previously  granted  were  not  his  to  cede.    Strother  v.  Lucas,  12  Pet.,  410. 

§  926.  A  cession  of  territory  by  one  government  to  another  is  fever  understood  to  be  a  ces- 
sion of  the  property  belonging  to  individuals.  The  succeeding  sovereign  simply  assumes  the 
place  of  the  predecessor,  and  private  property  rights  are  undisturbed.  United  States  r.  Perche- 
man,  7  Pet,  51. 

§  927.  Conquered  territory  forms  part  of  the  conqueror's  domain  for  belligerent  and  com- 
mercial purposes,  when  the  acquisition  is  considered  permanent.  Thirty  Hogsheads  of  Sugar 
v.  Boyle,  9  Cr.,  191. 

§  928.  Under  the  constitution  the  United  States  has  the  jxiwer  of  making  war  and  treaties, 
and  consequently  may  acquire  territory  either  by  conquest  or  by  treaty .  Under  the  usage  of  na- 
tions, conquered  territory,  if  the  country  be  not  entirely  subdued,  is  to  be  considered  as  held 
under  a  military  occupation  merely,  until  its  fate  shall  be  determined  by  treaty  of  peace. 
The  effect  of  the  transfer  by  treaty  is  to  transfer  the  allegiance  of  those  who  remain  in  it. 
American  Ins.  Co.  v.  Canter,  1  Pet.,  511. 

§  929.  The  division  or  cession  of  an  empire  works  no  forfeiture  of  the  private  property  of  a 
citizen,  previously  acquired.    Jones  v.  McMasters,  20  How.,  8. 

§  930.  A  change  of  sovereignty  produces  no  change  in  the  rights  of  individuals  as  to  the 
soil  Thus  where,  under  sections  6  and  8  of  the  act  of  Virginia,  of  December  22, 1794,  projh- 
erty  pledged  to  the  Mutual  Assurance  Society  continued  liable  to  assessments  for  losses,  even 
in  the  hands  of  abonafide  purchaser  without  notice,  such  lien  was  not  disturbed  by  the  cession 
of  the  District  of  Columbia  to  the  United  States.  Mutual  Assurance  Society  v.  Watts,  1 
Wheat.,  279. 

§  931.  A  port  or  province  held  by  conquest  and  military  force  is  to  be  considered  by  neu- 
trals as  the  territory  of  the  power  so  occupying  it.    Fleming  r.  Page,  9  How.,  603. 

§  932.  Discovery  in  America  gave  a  title  to  the  government  by  whose  subjects  or  by  whose 
authority  it  was  made,  against  all  other  European  governments,  which  title  might  be  consum- 
mated by  possession,  but  it  gave  no  title  as  against  the  aborigines.  The  title  thus  acquired  by 
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discovery  was  the  title  granted  by  the  crown  to  the  colonies,  and  it  included  the  exclusive 
right  of  purchase  from  the  Indians.  The  powers  of  war  conferred  on  the  colonies  by  these 
charters  included  only  the  right  of  defensive  war,  and  not  of  war  for  purposes  of  conquest. 
These  charter  powers,  with  these  limitations,  have  descended  to  the  respective  states,  the  sov- 
ereign powers  of  Great  Britain  to  the  United  States.  They  have  always  considered  the  Indian 
tribes  as  nations  capable  of  maintaining  the  relations  of  peace  and  war,  and  of  governing 
themselves  under  their  protection  and  of  making  binding  treaties.  A  state  law  subjecting 
white  persons  residing  in  the  limits  of  the  Cherokee  Nation  to  arrest  and  removal  thence  and 
trial  in  the  state  courts  is  unconstitutional.    Worcester  v.  State  of  Georgia,  6  Pet.,  515. 


GOVERNMENT  CONTRACTS. 
See  Government  ;  Patents,  p.  168. 


GRAND  JURT. 
See  Crimes,  XXIV. 


GRANTS  AND  FRANCHISES. 

[See  Coxstttl'tiox  and  Lathi;  Corporations;  Fkrrxks;  Land.] 

§  1.  Grants. —  A  legislative  grant  is  not  to  be  taken  as  conferring  an  exclusive  privilege  un- 
less it  is  given  in  explicit  language.  Where  the  intention  of  the  legislature  is  doubtful  the 
act  must  be  construed  against  the  grantees.  So  where  the  legislature  of  a  state  granted  to  A. 
the  right  to  dig  phosphate  rocks  and  phospate  deposits  from  the  beds  of  the  navigable  streams 
of  the  state  for  the  term  of  twenty-one  years,  and  provided  that  the  grantee  should  pay  $1 
for  each  ton  dug,  and  a  license  of  $500,  and  give  a  bond  in  the  sum  of  $500,  and  the  legisla- 
ture subsequently  granted  substantially  similar  rights  to  B.,  it  was  held  that,  in  the  absence  of 
express  words  of  exclusion,  the  grant  to  A.  conferred  no  exclusive  right.  Bradley  v.  South 
Carolina  Phospate,  etc.,  Co.,*  1  Hughes,  72. 

g2.  The  word  grant  is  Hit  a  technical  word  like  the  word  enfeoff ;  and  although  if  used 
broadly,  without  limitation  or  restriction,  it  would  carry  an  estate  or  interest  jui  the  thing 
granted,  still  it  may  be  used  in  a  more  restricted  sense,  and  be  so  limited  that  the  grantee  will 
take  but  a  mere  naked  trust  or  power  to  dispose  of  the  thing  granted,  and  to  apply  the  pro- 
ceeds arising  out  of  it  to  the  use  and  benefit  of  the  grantor.  Rice  r.  Minnesota  &  Northwest- 
ern R.  Co.,  1  Black,  900. 

§  3.  It  is  the  settled  rule  that  public  grants  must  be  construed  strictly,  and  nothing  passes 
by  implication.     Ibid. 

§  4.  A  grant  is  absolutely  void  where  the  state  has  no  title  to  the  thing  granted  or  where  the 
officer  had  no  authority  to  issue  the  grant.  In  such  cases  the  validity  of  the  grant  is  necessa- 
rily examinable  at  law.     Polk's  Lessee  v.  Wendal,  9  Cr.,  87. 

§  5.  If  the  meaning  of  the  words  in  a  grant,  that  is  designed  to  be  a  general  benefit  and  ac- 
commodation to  the  public,  be  doubtful,  they  shall  be  taken  most  strongly  against  the  grantee 
•  and  for  the  government,  and  should  not  be  extended  by  implication  in  favor  of  the  grantee 
beyond  the  natural  and  obvious  meaning  of  the  words  employed,  and  if  they  do  not  support 
the  right  claimed  it  must  fall.    Mills  v.  St.  Clair  County,  8  How.,  569  (Ferries,  §§  12-14). 

§0.  If  a  grant  admits  of  two  interpretations,  one  of  which  is  more  extended  and  the  other"' 
more  restricted,  so  that  a  choice  is  fairly  open,  and  either  may  be  adopted  without  any  viola- 
tion of  the  apparent  objects  of  the  grant,  if,  in  such  a  case,  one  interpretation  would  render  the 
grant  inoperative,  and  the  other  would  give  it  force  and  effect,  the  latter,  if  within  a  reason- 
able construction  of  the  terms  employed,  should  be  adopted.    Ibid. 

§  7.  Whatever  is  included  in  an  exception  in  a  grant  is  excluded  from  the  grant,  and  it  often 
becomes  important  to  ascertain  what  is  excepted  in  order  to  determine  what  is  granted. 
Leavenworth,  Lawrence  &  Galveston  R.  Co.  v.  United  States,  2  Otto,  733. 

§  8.  "  There  be  and  is  hereby  granted  "  are  words  of  absolute  donation,  and  import  a  gran; 
in  prcesentL    Ibid. 
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§  9.  In  construing  a  public  grant,  the  intention  of  the  grantor,  gathered  from  the  whole  and 
every  part  of  it,  must  prevail.  If  there  are  doubts  about  the  intention  or  extent  of  the  grant, 
the  government  is  to  receive  the  benefit  of  them.    Ibid. 

§  10.  A  patent  under  the  seal  of  the  United  States  or  a  state  is  conclusive  proof  of  the  act 
of  granting  by  its  authority ;  its  exemplification  is  a  record  of  absolute  verity.  United  States 
v.  Arredondo,  6  Pet.,  691. 

g  11.  A  grant  is  void  unless  the  grantor  has  the  power  to  make  it;  but  it  is  not  void  because 
the  grantee  does  not  prove  or  produce  it.  The  law  supplies  this  proof  by  legal  presumption, 
arising  from  the  full,  legal  and  complete  execution  of  the  official  grant  under  the  solemnities 
required  by  law  of  the  country  where  it  is  made.    Ibid. 

§  12.  A  public  giant,  or  one  made  in  the  name  and  assumed  authority  of  the  sovereign  power 
of  the  country,  has  never  been  considered  as  a  special  verdict,1  capable  of  being  aided  by  no 
inference  of  the  existence  of  other  facts  than  those  expressly  found  or  apparent  by  necessary 
implication.    Ibid. 

§  13.  Private  grants  are  construed  strongly  against  the  grantor  and  liberally  for  the  grantee ; 
yet  the  latter  shall  never  take  by  general  words  or  by  construction  what  the  grantor  had  before 
granted  to  another.    Ibid. 

§14.  The  clearly  expressed  and  manifest  intention  of  the  grantor,  and  not  of  the  grantee, 
must  govern  in  private,  a  fortiori  in  public,  grants.    Ibid. 

§  15.  A  corporation  is  strictly  limited  to  the  exercise  of  those  pqwers  which  are  specifically 
conferred  upon  it.  The  exercise  of  a  corporate  franchise,  being  restrictive  of  individual  rights, 
cannot  be  extended  beyond  the  letter  and  spirit  of  the  act  of  incorporation.  Beaty  v.  Knowles, 
4  Pet.,  152  (Coup.,  §§  882-66). 

8  16.  It  is  essential  to  the  validity  of  a  grant  that  the  thing  granted  should  be  so  described 
as  to  be  capable  of  being  distinguished  from  other  things  of  the  same  kind,  or  be  capable  of 
being  ascertained  by  extraneous  testimony.    Buyck  v.  United  States,  15  Pet.,  215. 

§  17.  The  existence  of  a  grant  is,  in  itself,  a  sufficient  ground  from  which  every  man  may 
infer  that  every  prerequisite  has  been  performed.    Polk  v.  Wendal,  0  Or.,  87. 

§  18.  A  grantor  can  convey  no  more  than  he  possesses.    Polk  v.  Wendell,  5  Wheat,  208. 

§  19.  It  is  a  principle  applicable  to  every  grant  that  it  cannot  affect  pre-existing  titles.  City 
of  New  Orleans  v.  Armas,  9  Pet.,  223. 

§  20.  In  general,  no  grant  can  take  effect  unless  thore  be  a  sufficient  grantee  then  in  exist- 
ence. In  the  case  o  f corporations,  this  rule  is  pressed  further  still ;  for  if  there  be  an  aggre- 
gate corporation,  having  a  head,  a  grant  or  devise,  made  to  the  corporation  during  the  vacancy 
of  the  headship,  is  merely  void.    Town  of  Pawlet  t>.  Clark,  9  Cr.,  292  (Churches,  §§  84-51). 

§  21.  A  grant  by  way  of  public  appropriation  or  dedication  to  pious  uses  is  an  exception  to 
the  generality  of  the  rule  that,  to  make  a  grant  valid,  there  must  be  some  person  in  esse,  ca- 
pable of  taking  it.    Ibid 

§  22.  A  grant  is  void  for  uncertainty  where  the  grantee  is  not  sufficiently  designated  to  dis- 
tinguish him  from  all  others ;  and  when  such  designation  cannot  bo  gathered  from  the  grant, 
it  cannot  be  supplied  by  parol  testimony.    Friedman  v.  Goodwin,  1  McAl.,  142. 

g  23.  Where  a  grant  made  by  a  government  in  general  terms  refers  to  a  certainty,  it 
is  the  same  as.  if  such  certainty  had  been  expressed  in  the  grant,  though  it  be  not  matter  of 
record,  but  lie  in  averment  by  matter  in  pais  or  in  fact.    Ibid. 

§  24.  Nothing  passes  by  implication  in  a  public  grant,  but  it  is  to  be  construed  strictly.  Grif- 
fing  v.  Oibbs,  1  McAl.,  212. 

§  25.  In  ascertaining  the  real  meaning  of  the  parties  a  more  liberal  rule  of  construction  is 
allowable  in  interpreting  a  grant  from  one  state  or  political  community  to  another,  than  is 
permitted  in  interpreting  a  mere  private  grant.    State  of  Indiana  v.  Milk,  18  Reporter,  709. 

§  26.  Franchises. — Franchises  are  special  privileges  conferred  by  the  government,  and  can- 
not be  held  unless  derived  from  the  law  of  the  state.  People's  R,  R.  v.  Memphis  R.  R.,  10 
Wall.,  61. 

§  27.  A  franchise  is  property.  West  River  Bridge  Company  v.  Dix,  6  How.,  534  (Const., 
§g  2188-90). 

§  28.  A  franchise  is  not  liable  to  be  seized  and  sold  under  &  fieri  facias.  Gue  v.  Tide  Water 
Canal  Co.,  24  How.,  263. 

§  29.  A  franchise  can  only  be  subjected  to  the  demands  of  creditors  through  a  court  of  equity. 
Ibid. 

%  80.  The  term  franchise  must  always  be  considered  in  connection  with  the  corporation  or 
property  to  which  it  is  alleged  to  appertain.  Immunity  of  a  corporation  from  taxation  is  not 
a  franchise.    Morgan  v.  Louisiana,  3  Otto,  217. 

§  81.  A  franchise  to  erect  a  bridge,  construct  a  road,  keep  a  ferry  and  to  collect  taxes,  maybe 
resumed  or  extinguished  by  a  state  in  its  exercise  of  the  right  of  eminent  domain.  West  River 
Bridge  Co.  v.  Dix,  6  How.,  534  (Const.  £§  2188-90). 
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■  S  82.  A  proviso  in  a  legislative,  act  that  certain  improvements  in  the  navigation  of  a  river 
shall  not  affect  the  mill  privilege  of  a  named  person  is  only  the  remission  of  the  penalty  of  a 
nuisance,  not  the  grant  of  a  franchise.    Rundle  v.  Delaware,  etc.,  Company,  14  How.,  80. 

§  33.  Franchises  are  special  privileges  conferred  by  government  upon  individuals,  and  which 
do  not  belong  to  the  citizens  of  the  country  generally,  of  common  right.  It  is  essential  to  the 
character  of  a  franchise  that  it  should  be  a  grant  from  the  sovereign  authority,  and  in  this 
country  no  franchise  can  be  held  which  is  not  derived  from  a  law  of  the  state.  Hank  of  Augusta 
v.  Earle,  13  Pet,  519  (Corp.,  §§  1123-85). 


GRATUITOUS  BAILEE. 
See  Bailment,  I,  2. 


GEEAT  BRITAIN. 

See  Foreign  Governments;  Treaties. 


GUARANTIES. 
See  Bills  and  Notes,  V;  Contracts,  n,  8. 


GUARDIAN  AND  WARD. 
See  Domestic  Relations,  ni;  Patents,  p.  290. 


GUARDIAN  AD  LITEJt 

See  Practice. 


HABEAS  CORPUS. 

See  Writs. 


HANDWRITING. 
See  Evidence,  XTT. 


HARMONY  SOCIETY. 

§  1.  One  of  the  articles  of  the  communistic  association,  known  as  the  Harmony  Society,  pro- 
vided that  members  might  withdraw  voluntarily,  and  that,  on  doing  so,  the  association  might 
in  its  discretion  make  a  donation  to  a  member.  In  the  absence  of  allegations  touching  its  fair* 
ness  and  validity,  a  receipt  signed  by  a  former  member  reciting  that  he  had  withdrawn  from 
the  society  and  received  a  certain  donation,  according  to  contract,  is  held  to  be  a  contract  of 
withdrawal  and  a  dissolution  of  the  relationship  between  the  association  and  the  member. 
Baker  v.  Nachtrieb,*  19  How.,  126. 


HEADS  OF  DEPARTMENTS—  HOLIDAYS,  g§  1-5. 

§  8.  And  in  a  suit  by  the  withdrawing  member  for  a  share  of  the  property  of  the  commu- 
nity, on  the  theory  that  he  had  been  unjustly  expelled,  such  receipt,  in  the  absence  of  alle- 
gations in  the  bill  impeaching  its  fairness,  is  conclusive.    Ibid. 

Note. —  The  above  opinion  reverses  Nachtrieb  v.  The  Harmony  Settlement,  S  Wall.  Jr.,  66, 
which  is  published  in  full  under  Churches  and  Benevolent  Associations,  Vol.  6.  It  will 
be  seen  that  the  supreme  court  takes  a  different  view  of  the  facts  under  the  state  of  the  plead- 
ings from  that  entertained  by  the  lower  court,  the  former  holding  that  the  receipt,  under  the 
pleadings,  conclusively  showed  a  voluntary  withdrawal,  while  the  latter  held  that  the  peculiar 
facts  and  circumstances  surrounding  the  case  showed  a  wrongful  expulsion,  and  that  the  ex- 
pelled member  was  entitled  to  his  just  share  of  the  property. 


HEADS  OF  DEPARTMENTS. 

See  Government. 


HEARSAY  EVIDENCE. 

See  Evidence,  IX. 


HEIRS. 
See  Estates  of  Decedents;  Patents,  p.  290.    As  Parties  to  Suits,  see  Practice. 


HIGH  SEAS. 
See  Crimes,  VI;  Maritime  Law. 


HIRE. 
See  Bailment,  1, 1. 


HOGS. 
See  Animals. 


.  HOLIDAYS. 

[See  Coubts,  ft  48, 77;  SomuT.] 

§  1.  Courts  may  he  held  on  thanksgiving  day ;  and  a  state  law  forbidding  the  holding  of 
courts  on  a  holiday  would  not  affect  the  United  States  courts.    In  re  McGlynn,  2  Low.,  128. 

£  2.  A  merely  ministerial  act  may  be  performed  by  the  clerk  of  a  court  on  a  legal  holiday 
and  still  be  valid.    In  re  Worthington,  7  Bias.,  456  (Courts,  §§  68,  69). 

£  8.  Fast-day,  regarded  as  a  working  day,  in  the  absence  of  any  statute  or  usage.  Pierson  v. 
Richardson,  1  Cliff.,  886  (Carriers,  §£  707-98). 

g  4.  As  to  the  observance  of  fast-days,  it  is  held  that  the  proclamation  of  the  governor  is 
only  a  recommendation  and  has  not  the  force  of  law.    Ibid. 

g  5.  Fast-day  a  holiday  in  Massachusetts,  but  by  custom,  not  like  Sunday  by  positive  law. 
The  Bark  Tangier,  8  Ware,  120. 
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§§  1,  2;  ..     HOMESTEAD— HYPOTHECATION. 

§0.  Common  carrier  may  give  notice  to  consignee  and  discharge  cargo  on  "fast"  or 
"  thanksgiving"  day,  appointed  by  governor  as  holiday.  Richardson  r.  Goddard,  S3  How., 40 
(CARRIER3,  g§  786-96). 

§  7.  Where  the  master  has  commenced  the  delivery  of  the  cargo,  he  may  continue  and  com- 
plete it  on  a  fast-day.  Piereon  v.  Richardson,  1  Cliff.,  885  (Carreers,  §§797-98);  Salmon 
Falls  Mfg.  Co.  v.  Bark  Tangier,  1  Cliff.,  398. 


HOMESTEAD. 
See  Land.    Exemption  in  Bankruptcy,  see  Dedtor  and  Creditor,  p.  469. 


HOMICIDE. 
See  Crimes,  VTL    Actions  for  Damages,  see  Torts. 


HOTELS, 
See  Innkeepers. 


HOT  SPRINGS. 

[See  Land.] 

§  1.  The  decision  of  the  commissioners  appointed  under  the  provisions  of  the  act  of  congress 
of  March  8,  1877,  entitled  "  An  act  in  relation  to  the  Hot  Springs  reservation  in  Arkansas," 
upon  matters  specified  in  the  act  is  a  final  adjudication,  and  conclusive  upon  the  parties. 
Rector's  Case,*  9  Fed.  R.,  16. 

§  2.  The  land  known  as  the  "  Hot  Springs  Reservation,"  reserved  for  the  disposal  of  the 
United  States  by  act  of  congress.    Dupas  v.  Wassell,  1  Dill.,  213. 


nUSBAND  AND  WIFE. 

See  Domestic  Relations.    Also,  Conveyances;  Crimes;  Debtor  and  Creditor;  Evidence; 

Fraud;  Gifts. 


HYPOTHECATION. 

See  Maritime  Law, 
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ABLE  OF  CASES. 


A  star  (*)  following  the  name  of  a  case  indicates  that  the  case  will  not  be  published  in  full. 

The  foil-face  figures  refer  to  eases  in  full,  the  others  to  digest  matter. 

The  names  of  Banks  and  Boats  and  Vessels  will  be  found  under  cue  sub-titles  Banks  and  Boats  and  Vessels  in 
alphabetical  order  under  B.  The  names  of  Insurance  Companies  are  under  the  Sub-title  Insurance  Companies 
under  L    The  names  of  Railroad  Companies  are  under  the  sub-title  Railroad  Companies  under  R. 


Acceptance  of  Drafts  by  Government   Offi- 
cers.* 4  Op.  Att'y  Gen'l,  90.    Gov.,  §46. 
Accounts  and  Accounting   Officers,*  2  Op. 

Att'y  GenU,  463.     Gov.,  g§  685,  681. 
Accounts  and  Accounting  Officers.*  2  Op. 

Att'y  Gen'l,  507,  518.    Gov.,  §§  85.  86,  140, 

218,  728. 
Accounts  and  Accounting   Officers,*  4  Op. 

Att'y  Gen'l,  378.     Gov.,  8  660. 
Accounts  of  Shipping  Commissioner  of  the 

Port  of  New  York,   In  re,*  16  Blatch., 

92.     Fees,  §§  65,  541,  542,  544,  545. 
Accounts  of  United  States  Marshal,*  11  Op. 

Att'y  Gen'l,  129.     Gov.,  S$  172,  173,  233. 
Actions   against    Foreigners,*    1    Op.    Att'y 

Gen'l,  81.     Gov.,  §  78. 
Actions  by  the  United  States,*  7  Op.  Att'y 

Gen'l,  50.     Gov.,  §803. 
Adams  v.  United  States,*  1  Ct.  CL,  106.    Gov., 

§508. 
Adams    v.    United    States,*  1  Ct.   CI.,   192. 

Gov.,  §431. 
Adams  v.  United  States,*  3  Ct.  CI.,  812.  Gov., 

§§  295.  719. 
Adams  v.  United  States,*  7  Ct.  CI.,  437.   Gov., 

§411. 
Adler  v.  Fenton.  24  How..  407.     Fraud,  §  646. 
Advances  to  Public  Ministers,*  2  Op.   Att'y 

Gen'l,  204.     Gov.,  §30. 
Aicardi  v.  State,  19  Wall..  63k  Gaming,  §  23. 
Akers  v.  United  States,*  2  Ct.  CI.,  375.  Gov., 

§616. 
Alexander  v.  Thomas,  1  Cr.  C.  C,  92.    Fees, 

§  815. 
Alexander  v.  Todd,  1  Bond,  175-189.    Fraud, 

§§  838-815;  51.  615.  634,  765. 
Allen  v.  Massey,  2  Abb.,  60;  1  Dill.,  40.  Fraud, 

§793. 
Allen    v.  Massey,*   17    Wall.,    351.     Fraud, 

§§571,  793. 
Alien  v.  United  States,*  3  Ct.  CI.,  91.    Gov., 

§47*.    . 
Allen  v.  United  States,  17  Wall,  207.     Gov., 

§876. 
Allison  v.  United  States  *  10  Ct.  CL,  449.  Fees, 

§207. 
Allowance    for    Extra    Ritions    Furnished 

Troops,*  3  Op.   Att'y  Gjnl,   46 i.    Gov., 

§  531. 
Allowances  of  Marshals,*  1  Op.  Att'y  Gen'l, 

822.    Fees,  §325. 
Ammiclon  v.  Smith,  1  Wheat.,  447,    Fraud, 

§194. 
Amory  v.  Amory,  6  Biss..  174.     Fraud.  §71. 
Amofikentr.  Co..  rase  of,*  13  Op.  Att'y  Gen'l, 

48.  Gov.,  g  537. 
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Amy  v.  Shelby  County,  1  Flip.,  104r-107.  Fees, 

§484. 
Anderson  v.  Dunn,  6  Wheat,  201-285.  Gov., 

§§  239-245. 
Andrews    v.    United    States,*  2  Story,    202. 

Fees,  §§  150,  165,  178,  461-463,  474. 
Anonymous,*  5  Blatch.,  134.     Fees,  §  401. 
Anonymous,  2  Gall.,  101.     Fees,  §  29. 
Anonymous,*  Hemp.,  450.     Fees,  §§  812,  858. 
Anonymous,*  1  Wall.  Jr.,  112.    Fraud,  §§975, 

976. 
Appeal  of  Illinois  to  the  President,*  11  Op. 

Att'y  Gen'l,  14.    Gov.,  §  175. 
Appeals  from  Accounting   Officers,*  2   Op. 

Att'y  Gen'l.  544.     Gov.,  §  75. 
Arden  v.  Brown,  4  Cr.   C.   C,    121.     Fraud, 

§  623. 
Arlington  Case.  8  Hughes,  36.     Gov.,  §  287. 
Armstrong  v.  United  States,  Gilp.,  899.   Fees, 

£§46,  101,  160.234.  574. 
Arnold  v.  Hymer,*  2  McC.,  631.    Fraud,  §  664. 
Ash  field  v.    United  States,*  8  Ct.   CL,   268. 

Fees,  §  205. 
Astor  v.  Wells.  4  Wheat,  466.   Fraud,  §  100s. 
Atkins  v.  Dick,  14  Pet,  114.     Fraud,  §§  90, 

444. 
Attachment  of  Money  in  Hands  of  Disburs- 
ing Officer,*  10  Op.  Att'y  Gen'l,  120.   Fees, 

§9. 
Attachment  of  Seamen's  Wages,*  3  Op.  Att'v 

Gen'l,  718.     Gov.,  §  133. 
Attorney-General,*  13  Op.  Att'y  Gen'l,  531. 

Gov.,  §  167. 
At  water  v.  Seely,  1  McC,  264.     Fraud,  §  917. 
Auld  v.  Norwood,*  5  Cr.,  8tfl.     Fraud,  §  628. 
Authority  Concerning  Public  Property,*  13 

Op.  Att'y  Gen'l,  46.     Gov.,  §  342. 
Authority  of  Secretary  of  Interior  Respecting 

Patent  Office,*  5  Op.  Att'y  Gen'l,    283. 

Gov.,  §  177. 
Avery  v.  United  States,  12  Wall.,  804.    Gov., 

§706. 
Ayer  v.  Thacher,*  3  Mason,  153.     Fees,  §  571. 
Ayres  v.  United  States,*  8  Ct  CL,  1.     Gov.. 

§785. 

B. 

Backhouse  v.  Jett,  1  Marsh..  500-517.    Fraud, 

SS§  894.  895.    Gifts,  §  24. 
Badger  v.  Badger,  2  Cliff.,  137.    Fraud,  §§  38, 

72. 
Baird  v.  United  States,*  5  Ct.  CL,  848.    Gov., 

§600. 
Baird  v.  United  States,*  6  Otto,  430.    Gov., 

g§  485,  486. 
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[Boats. 


Baker  v.  Nachtrieb,*  19  How.,  126.   Harmony 

Society,  §§  1,  2. 
Baker  v.  United  States,*  3  Ct.  CI.,  348.    Gov., 

§§  420,  426. 
Baker  v.  United  States,*  4  Ct.  CL,  227.    Fees, 

§216. 
Bala  win  v.  Ely,  9  How.,  580.     Gov.*  §  22. 


BANKS. 


Bank,  The,  v.  Cooper,  20  Wall,  171.    Fraud, 

§483. 
Bank,  The,  v.  Taylor,  *  2  Cr.  C.  C. ,  507.    Fraud, 

§  67:>. 
Bank    of    Augusta    v.   Earle,    13    Pet.,   519. 

Grants,  $  1*3. 
Bank  of  Georgia  v.  Higginbottom,  9  Pet.,  48- 

61.     Fraud,  §§  548-540. 
Bank  of  Leavenworth  v.  Hunt,*  11  Wall.,  391. 

Fraud.  §§  746,  773. 
Bank  of  Montreal  v.  Thayer,  2  McC.,  1-11. 

Fraud.  §3  818-323;  229,  230. 
Bank  of  Republic  v.  Millard,  10  Wall.,  152. 

Gov..  §  3'J. 
Bank  of  United  States  v.  Lee.  5  Cr.  C.  C,  819. 

Fraud.  §3  395,  650,  659,  740. 
Bank  of  United  States  v.  Lee,  13  Pet,  107- 

122.     Fraud.  §§  708-713;  635.  639. 
Bank  of  United  States  v.  MoKenzie,  2  Marsh., 

393.     Gov.,  §  10. 
Bank  of  United  States  v.  United  States,   2 

How.,  711.    Gov.,  §  43. 
Bank  of  Washington  v.  Nock,*  0  Wall.,  373. 

Gov.,  §  484b. 
First  Nat.  Bank  v.  Long,  7  Biss.,  502.    Gov., 

§309. 
Merchants'  Bank  v.   State  Bank,   10  Wall., 

604.     Fraud,  §  59. 
State  Nat.  Bank  v.  United  States,*  10  CL  CI., 

519.    Gov.,  §  788. 

END  OF  BANKS. 


Barker  v.  Barker,  2    Woods.  87-93.     Fraud, 

§§854-858;  622,637,1033. 
Barnes,  In  re,  10  Ben.,  79.     Gov.,  £  217. 
Barribeau    v.     Brant,   17  How.,  43.    Fraud, 

§370. 
BartTeman    v.   Douglass,   1    Cr.  C.   C,   450. 

Fraud,  §  121. 
Bartlett  v.  Mercer,*8  Ben.,  440.   Fraud.  §673. 
Bates  v.  Drury,*  4  Mason,  118.     Fees,  $  407. 
Baltelle  v.   tfnited   States,*  8  Ct.   CI.,   295. 

Gov.,  £§457,  541. 
Baxter  v.  New  England  Ins.  Co.,  3  Mason,  96. 

Fraud,  £  224. 
Bayne  v.    United    States,   3  Otto,    642,  643. 

Gov..  8  838. 
Beach  v.  Viles.  2  Pet.  675.     Fraud,  §  587. 
Headlp,  In  re,  5  Saw.,  351.   Fraud,  §§  5*8,  1026. 
Beal  &  Dixion,  Claim  of,*  12  Op.  Att'y  Gen'l, 

109.     Gov.,  §  159. 
Bean  v.  Beckwiih,  18  WhI!.,  510.  Gov.,  §  757. 
Bean  v.  Patterson,*  12  Fed.  R.,  739.     Fraud, 

§665. 
Bean   v.   Smith,   2  Mason.   252-301.     Fraud, 

§§  524-532;  1013,  1030,  1031.  1048. 
Beard  v.  United  States,*  3  Ct.  CI.,  122.   Gov., 

§461. 
Beaston  v.   Farmers'   Bank  of  Delaware,  12 

Pet.,  103-139.    Gov.,  g§  84*-847. 


872 


Beaty  v.  Knowles,  4  Pet.,  152.    Grants.  §  15. 
Baaubien  v.  Beaubien,  28  How.,  190.     Fraud, 

§458. 
Beck  with    v.    Easton,*   4    Ben.,   857.     Fees, 

§§  389,  400.  401,  407,  409,  559,  500. 
Beddian  v.  Seaton,  3  Wall.  Jr.,  279.     Fraud, 

§166. 
Beecher  v.  Clark.*  12  Blatch.,  257.     Fraud, 

§§  910,  Oil,  9*3,  934. 
Bell  v.  Niraino,  5  McL..  109.     Fraud.  §96. 
Bell  v.  United  States*  9  Ct.  CI.,  302.     Fees, 

§§  191,  201.  202,  209,  211-213. 
Bennett  v.  Boggs,*  Bald.,  60.     Fish.,  §§8-10. 
Benson,   Claim  of.*  5  Op.   Att'y  Gen'l,   23. 

Gov.,  §§  H7,  590. 
Bestor  v.  United  States,*  3  Ct.  CL,  425.     Gov., 

§449. 
Big^s  v.  Barry.  2  Curt.,  259.     Fraud,  §  125. 
Black  v.  United  States,*  1  Otto,  2J7.     Gov., 

§511. 
Black  well  v.  Walker.  2  McC,  33-39;   5  Fed. 

R  ,  419 ;  1 1  Rep. ,  418.    Fraud,  §§  990-993. 
Blake  v.  National  Bank  i,  23  WaU. ,  30  7.     Gov. , 

§256. 
Blanohard  v.  Brown,  3  Wall.,   245.     Fraud, 

§§  360,  442,  G58. 
Bleuuerhassett  v.  Sherman,  15  Otto,  100-122. 

Fraud,  §§736,  747. 
Blight  v.   Rochester,*  7   Wheat,  535.      For. 

Gov.,  §  82. 
Blydenburgh  v.   Welsh,  Bald.,  831.     Fraud, 

§§  or,  393. 


BOATS  AND  VESSELS. 

Acadia.  The  Steamship,*  10  Bin.,  482.     Fees. 

«3«l. 
Alice  Tainter.  The,*  14  Blatch.,  225.      Fees, 

§§493.494. 
Amy  Warwick.  The,2Spr.,  123;  14  Law  Rep. 

(N.  S.),  335.     Gov.,  §68. 
Amy  Warwick.  The,  2  fcpr..  163.     Foes.  S  569. 
Anna,  The,  BL  Pr.   Cas.,  837.     Fees,   g§  236. 

519. 
Antelope,  The,  12  Wheat.,  546.     Fees,  §§330, 

821. 
Avery,  The.  2  Gall..  808.     Fees.  §§  346,  500. 
Bay  City.  The.*  3  Flip.,  703.     Fees,  §  26. 
Bello  Corrunej,  The,   6    Wheat.,    lo2.      For. 

Gov.,  §26. 
Circassian,  The  Steamship,*  6  Ben.,  512.  Fees, 

§§  367,  368. 
City  of  Washington,   The,   13  Blatch.,  410. 

Fees,  §  363. 
Clintonni,  The,   11  Fed.   R*,  740-742.     Fees, 

§278. 
Columbus,   The,   Abb.   Adm.,   384.     Ferries, 

§*  50.  51. 
Davis,  The,  10  Wall.,  15.     Gov.,  §  297. 
Divina  Pastora,   The,   4   Wheat.,  52.    Gov.. 

§48. 
Elizabeth  &  Helen.  The  Schooner,*  4  Ben., 

101.     Fees,  §412. 
Estrella,  The,  4  Wheat.,  293.     For.  Gov.,  §11. 
F.    Merwin,  The   Schooner.*    10    Ben.,    403. 

Fees,  §§  36.  356.  4*9,  490,  496,  556,  573. 
Free  Trader,  The,*  I  Brown,  72.     Fees,  §  370. 
Gray  Jacket,  The,  5  Wall.,  370.     Gov.,  §  298. 
Hiawatha,  The,  Bl.  Pr.  Cas.,  1.     Gov.,  §   123. 
Hiberma.  The,  1  Spr.,  78.     Fees,  §  376. 
Hornet,  The,*  2  Abb.,  35.     For.  Gov.,  §  20. 

Gov.,§  53. 
Iola,  The,  4  Blatch.,  28.     Fraud,  §  196. 
James  Morrison.  The  Steamboat,  Newb.,  241. 

Ferries,  §§  34,  67,  70. 
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John  Walls,  Jr.,  The,   1  Spr.,   178.     Fees, 

§372. 
Joseph  Gorhara,  The  Brig,  In  ret*  2  N.  Y. 

Leg.  Obs..  383.     Fraud,  §  192. 
Leo,  The,*  5  Ben.,  486.     Fees,  §  408. 
Lucy  Anne,  The,  23  Law  Rep.,  540;  3  Ware, 

25(5.     Gifts,  g  15. 
Lyon.   The    Schooner,   1    Spr.,    40.    Fraud, 

§644. 
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Matilda    Lewis,  The,   5   Blatch.,  520.    Gov., 
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Othello,  The,  5  Blatch.,  342.    Gov.,  §  346. 
Ottawa,  The    Steamboat,  Newb.,  536.     Fer- 
ries, §  63. 
Pacific,  The,  Deady,  192-196.    Fees,  §§  513, 

514. 
Planter,  The  Steamboat,   Newb.,  262.     Fer- 
ries, §  62. 
Romp.  The  Schooner,  Olc. ,  196.    Fraud,  §§  789, 

755,  781,  994. 
Russia,  The  Steamship,  5  Ben..  84-83.    Fees, 

§§279,280. 
San  Jose  Indiano,  The,  2  Gall.,  31 L     Fees, 

§  *47. 
Sapphire,  The,  11  Wall.,  164-171.     For.  Gov., 

£3  3,  4. 
Sarah  Ann,  The  Brig,  2  Sumn.,  206.    Fraud, 

§39i. 
Siren,  The,  7  Wall.,  152.    Gov.,  §S  285,  286. 
Sunnvside,  The,*  5  Beu.,   162.     Fees,  g§  402, 

403. 
Sylph,  The,  4  Blatch.,  24.     Ferries,  §§  49,  64. 
Tangier,  The  Bark,  3  Ware,  120.    Holidays, 

§5. 
Tappahannock,  The  Steamer,*  12  Op.  Att'y 

Gen'l,  431.     Gov.,  §232. 
Trial,  The,  BL  &  How.,  94.     Fees,  §§  317-819, 

369. 
Tropic  Wind,  The  Schooner,*  14  Law  Rep., 

144.     Gov.,  §  67. 
Two    Friends,  The   Schooner,   1    Gall.,  118. 

Fish.,  §  23. 
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"  2  Wheat.,  148.     Fraud, 


Victory,  The,  2  Spr.,  226.     Fees,  §  363. 
William  King,  Tne,  ~  "'"      --*-■* 
§195. 


Wm.   Pope,  The  Steam  Ferry-boat,  Newb., 
256.     Ferries,  §§  6tf,  70. 
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Boyce  v.  Grundy,  3  Pet.,  210-221.    Fraud, 
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Townsend  v.  Westocott,  2  Beav.,  845.  Fraud, 

§  &50. 

Townsend  v.  Windham,  2  Ves.,  10.     Fraud, 

§£  850,  867,  886. 
Townslev    v.   Sum  rail,   2   Pet,    182.      Gov., 

§  370. 
Tripp  v.  Vincent,  8  Paige,  176.     Fraud,  §  559. 
Trower  v.   Newcome,   3   Mer.,   704.     Fraud, 

§280. 
Trull  v.  Big-low,  16  Mass.,  406.     Fraud.  §528. 
Trustees  of  Newport  v.  Taylor,  6  J.  J.  Marsh., 

134.     Ferries,  §  15. 
Twiford    v.    Wareup,     Finch,     310.     Fraud, 

§299. 
Twyne's  Case,  8  Coke,  80;  1  Smith's  L.  C,  1, 

34.     Fraud,  §§  555,  736.  982. 
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United  States  v.  Adams,  7  Wall.,  483. 

§§  872,  880. 
United    States    v.   Araedy,    11    Wheat,    392. 

Gov.,  §  845. 
United  States  v.  Bank  of  Metropolis,  15  Pet., 

377.     Gov.,  §§826,  641. 
United    States  v.    Barker.   4  Wash..   464;  12 

Wheat,  561.     Gov.,  §£  326,  641. 
United  States  v.  Bevans,  3  Wheat. ,  836.    Gov. , 

§328. 
United    States  v.  Canal  Bank,   3  Story,  81. 

Gov.,  §858. 
United  States  v.  Child,  12  Wall.,  232.     Gov., 

§£  871.  372,  880. 
United  States  v.  Clarke,  1  Paine,  639.     Gov., 

§829:  p.  831. 
United  States  v.  Cornell,  2  Mason,  60.    Gov., 

§  328. 
United    States  v.  Crookshank,  1   Edw.  Ch., 

233.     Gov.,  §853;  p.  831. 
United   States   v.  Crosby,  7   Cr.,  115.     Gov., 

§  826. 
United  States  v.  Cutter,  2  Curt.,  626.    Fees, 

§5. 
United  States  v.  Dickson,  15  Pet,  141.     Fees, 

§5. 
United  States  v.  Eckford,  6  Wall.,  490;    Fees, 

§  130.     Gov.,  §  278. 
United  States  v.  Fillebrown,  7  Pet.,  28.    Fees, 

§§  125,  137. 
United   States  v.  FiBher,   2  Cr.,   858.     Gov., 

§§  824,  844,  85S;  pp.  825.  831. 
United  States  v.  Geur,    3   How.,  120.     Gov., 

S827. 
United   States  v.   Giles,    9    Cr.,    236.     Fees, 

§  130. 
United  States  v.  Gillis,  05  U.  S„  407.     Gov., 

§619;  p.  780. 
United  States   v.  Hack,   8  Pet.,   271.     Gov., 

§852. 
United  States  v.  Hawkins,  10  Pet,  125.   Fees, 

§453. 
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United  States  v.  Hodson,  10  Wail.,  409.   Gov., 

8  872 
United  States  v.  Hooe,  3  Cr.,  73.  Gov.,  §§  824. 

829,  844;  pp.  810,  831. 
United    States  v.   Howland.   4  Wheat.,    108. 

Fraud.  £  525.     Gov..  £829;  p.  810. 
United  States  v.  Jarvis.  Dav..  274.  Fees,  §  137. 
United    States  v.  Jones,   8  Pet.,  375.     Fees, 

££  123,  453,  454. 
United  States  v.  Justice,  14  Wall.,  535.    Gov., 

SB  871.  372. 
United  States  v.  Kirkpatrick.  0  Wheat.,  720. 

Gov.,  ££  878,  379. 
United  v.  Kuhn,  4  Or.  C.  C.  401.    Fees,  £454. 
United  States  v.  Lawson,  11  Otto,  164.     Fee?, 

§4. 
United  States  v.  M  Daniel,  7  Pet.,  1.      Fees, 

£§  125,  137. 
United  States  v.  Macdouald.  5  Wall.,  647;  2 

Cliff.,  270.     Fppr.  ££  4.  443. 
United  States  v.  McLean.  95  U.  S.,  750.    Fees, 

§88. 
United    States  v.    McLellan,  3  Sumn.,     850. 

Gov.,  £  858. 
United  States  v.  Maurice,  2  Brock.,  108.    Fees, 

$136. 
United  States  v.    Morris,  10   Wheat,  246;  1 

Paine.  209.     Fees,  §  450. 
United  States  v.  Morse,  3  Storv,  87.      Fees, 

$$  137.  446. 
United  States  v.  Mott,  1  Paine,  201,     Gov.,  p. 

831. 
United  States  v.  Ntcoll,  1   Piline,  646.     Goy., 

£331. 
United  States  v.  Packages  of  Dry  Goods,  17 

How.,  93.     Fees,  g  441. 
United  States  v.  Pearce.  2  Sumn.,  575.     Fets, 

£5. 
United  States  v.  Percheman,  7  Pet,  86.  Gov., 

£918. 
United   States  v.  Ripley,   7   Pet.,    18.     Fees, 

&5  125,  181,  137. 
United  States  v.  Robeson,  9  Pet.,  324.     Fees. 

££  130,  453. 
United  State  v.  Schumann,  2  Abb.,  523.    Fees, 

8  303. 
United  States  v.   Scroggins,    3   Woods,  529. 

Fees,  §  303. 
United  States  v.  State  Bank  of  N.  C,  6  Pet, 

29.     Gov.,  £§845,  855. 
United  States  v,  Tingey.  5  Pet,  115.     Gov., 

£320. 
United  States  v.  Walker,  22  How.,  314.    Fees, 

££  443,  444. 
United  States  v.  Wilder,  ^Sumn.,  308.    Gov., 

£320. 
United    States   v.    Wilkins,   6    Wheat,    135. 

Fees,  *£  125.  137,  453. 
Upton   v.    Bassett,    Cro.    Eliz.,   445.     Fraud, 

££  528,  534. 
Upton   v.    Englehart,   3    Dill.,    496.      Fraud, 

£412. 
Upton  v.  Hansbrough,  3  Biss.,  427.     Fraud, 

£415. 
Upton  v.   Tribilcock,  91   U.  S.,  45.    Fraud, 

£415. 
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Valentine  v.   Mahonev,  87  Cal.,   889.     Gov., 

£  276. 
Van  Reinisdyk  v.  Kane,  1  Gall.,  630.     Fraud, 

£23. 
Van  Wick  v.  Seward,  6  Paige,  63,     Fraud, 

£  851. 
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Van  Wick  v.  Seward,  18  Wend.,  875.    Fraud, 

§851. 
Vigers  v.  Pike,  8  a.  &  Fin.,  562.    Fraud, 

g  288. 
Violett  v.  Patton,  5  Cr.,  150.     Gov.,  §  370. 
Vischer  v.  Yates,  11  Johns.,  23.    Gaming,  $  11. 


w. 

Walker  v.  Burrows,  1  Atk.,  93.     Fraud,  £867. 
Ward  v.  Evans,  2  Salk.,  442.     Fraud,  £  24. 
Warner  v.    Daniels,    1    Woodb.    &    M.,    90. 

Fraud,  *!£22,  23,  809. 
Warner  v.  Helm,  1  Gil.,  220.     Gov.,  §850. 
Waterhouse  v.  Jamieson,  L.  R.,  2  H.  L.  6c. 

App.,  29.     Fraud.  £415. 
Waters  v.  Ebral,   2  Vern.,  606.     Fraud,  £  895. 
Watkins  v.  Otis,  2  Pick:,  101.     Gov.,  p.  831. 
Watson  v.  Chesire,  18  la..  202.     Fraud,  §  318. 
Watt  v.  Grove.  2  Sch.  &  Lef.,  492, 501.    Fraud, 

££  580,  840. 
Way  man  v.  Southard,  10  Wheat.,  1.     Gov., 

*£  328. 
Webb    v.   Brown,   3  Ohio  St,   246.     Fraud, 

£  5i5. 
Webster  v.  Upton,  91  U.  S.,  65.     Fraud.  £  415. 
Weed  v.  Davis,  25  Ga.,  686.     Fraud,  £  850. 
Weeden    v.   Hawes,    10    Conn.,   50.      Fraud. 

£  559. 
Welman's  Case,  20  Vt,  653.     Gov.,  §  64. 
West  v.  Randall,  2  Mason,  181.     Fraud,  £  2-5. 
Weston  v.  Davis,  24  Me..  374.     Gov.,  §  388. 
Weston  v.  Sampson,  8  Cush.,  347.     Fish.,  g  4. 
Weston's  Case.  I  Vern.,  174.     Fraud,  £895. 
Wharton  v.  May,  5  Ves.,  49.     Fraud,  £  557. 
Wheaton  v.  Sexton,  1  Am.  L.  C,  63.  'Fraud. 

£982. 
Whipple  v.  Cumberland  Cotton  Co.,  3  Storv, 

84.     Fees,  £  384. 
White  v.  Damon.  7  Ves.,  30.     Fraud,  £  282. 
Whiteside  v.  United  States,   93   U.   a,    247. 

Gov.,  £  885. 
Whiting  v.   Sullivan,   7   Mass.,    107.      Gov., 

£388. 
Whitman  v.  Hunt,  4  Mass.,  272.     Gov..  £  828. 
Whitney  v.   Allaire,    1   N.   Y.,  305.     Fraud, 

£423. 
Wicks  v.  Clarke,  3  Ed.  Ch.,  63.     Fraud,  £  850. 
Widgery   v.   Haskell,   5  Mass.,  144.     Fraud. 

£707. 
Wiggins  v.  Hathaway,   6  Barb.,  632.     Fees, 

£452. 
Wilcox  v.  Jackson,  18  Pet,  498.     Gov.,  g  327. 
Williams  v.  Little,  11  N.  H.,  66.    Fraud,  £  314. 
Williamson   v.    Berry,    8  How.,   495.     Gov.. 

£  252. 
Willink  v.  Reekie,  19  Wend.,  82.     Fees,  §  384. 
Willis  v.  Jernegan,  2  Atk.,  251.     Fraud,  g  280. 
Wilson  v.  Horr,  15  Iowa,  489.     Fraud,  £  559. 
Wilson  v.  Smith,  8  How.,  768.     Gov.,  £  640. 
Wilson   v.    Wormal,    God  bolt,    161.     Fraud, 

£  528. 
Winch   v.    Winchester.    1    Ves.    &  B.,    375. 

Fraud,  £  299. 
Winslow  v.   Galbraith,  50  Me.,   91.     Fraud. 

§874. 
Wood  v.  Dixie,  7  Q.  B.,  894.     Fraud,  §717. 
Wood  v.   Duuimer,  8  Mason,   812.     Fraud. 

£415. 
Wood  &  Foster's  Case,  1  Leon,  42.    Fraud, 

£720. 
Wood  v.    Lowry,   17  Wend.,    495.      Fraud, 

£728. 
Wood  v.  Mann,  I  Sumn.,  509.    Fraud,  §  1022. 
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Wood  v.   United  States,  16  Pet,  842.    Fees, 

§§  441,  446.    Fraud,  §  281. 
*  Woodcock  v.  Bennet,  1  Cow.-,  711.     Fraud, 

§286. 
Woodcock's  Case,  88   H.  6.     Fraud,  gg  526, 

527. 
Wormley  v.  Wormley,  8  Wheat.,  421,  451,  n. 

Fraud,  §  25. 
Worrall  v.  Marlar,  1  P.  Will.,  459,  n.    Fraud, 

p.  498. 
Worseley  v.  De  Mattos,  1  Burr.,  467.    Fraud, 

g§  786,  856. 


Worthington  t.  Shipley,  5  Gill,  449.     Fraud, 

§850. 
Wright  v.  Wright,  1  Ves.,  409.    Fraud,  g  721. 


Y. 

Yates   v.    Olmsted,    65    Barb.,    48.      Fraud, 

8  732. 
Young   v.    White,    25   Miss.,    146.      Fraud, 
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Abbreviations:  Fees  db  Sal.  Fees  and  Salaries.  Fer.,  Ferries.  FUh.,  Fisheries.  For.  Oov..  Foreign  Govern 
meets.  Fraud  db  F.  C,  Fraud  and  Fraudulent  Conveyances.  Gam.  <f  Lot,  Gamins  and  Lotteries.  Oov.,  Gov 
eminent. 

The  full-face  figures  refer  to  cases  In  full,  the  others  to  digest  matter. 

ABATEMENT,  PLEA  IN.    8ee  Practice. 

ABSENCE.    See  Fees  and  Salaries. 

ACCOUNTS.    See  Claims  against  the  Government;  Evidence. 

ACKNOWLEDGMENT. 

certificate;  certainty  of  as  to  appearance  of  party  before  officer.    Fraud  &  F.  C,  §  875. 

ACTIONS.    See  False  Representations;  Fraud;  Fraudulent  Conveyances;  Oovernment;  Gov- 
ernment Contracts;  Limitations;  Survival  of  Actions. 

ACTIONS  AGAINST  THE  GOVERNMENT.    See  Government. 

ACTS  OF  CONGRESS.    See  Congress. 

ADDITIONAL  COMPENSATION.    See  Extra  Compensation. 

ADMINISTRATOR.    See  Fees  and  Salaries;  Pennsylvania. 

AGENT.    See  False  Representations;  Fraud;  Fraudulent  Conveyances;  Government  Con- 
tracts; Principal  and  Agent. 

ALIENS.    See  Foreign  Governments;  Government;  President 

ALIMONY.    See  l?Vai«d. 

AMERICA,  DISCOVERY  OF.    See  Congjuered  and  Ceded  Territory. 

APPEAL.    See  Fees  and  Salaries;  President. 

APPELLATE  PRACTICE.    See  Practice. 

APPORTIONMENT.    See  Fees  and  Salaries. 

APPROPRIATIONS,  TRANSFER  OF.    See  President. 

ARBITRATION.    See  Award;  Claims  against  the  Government;  Government 

ARKANSAS.    See  Conditional  Sales. 

ARMY.    See  Fees  and  Salaries;  Paymaster. 

ARMY  OFFICERS.    See  Army;  Fees  and  Salaries. 

commencement  of  pay.     Fees  &  Sal.,  §§  689.  590. 

•'current  yearly  pay  ;*  g  1262,  R.  S.  U.  S.    Fees  &  Sal,  8  591. 

"retired  from  active  service,"  and  being  "wholly  retired  from  the  service."    Fees  & 

Sal.,  §  592. 
colonel ;  allowance  in  lieu  of  pay  of  servants.    Fees  &  Sal.,  §  598. 
second  lieutenant;  allowances  for  fuel  and  quarters.     Fees  &  Sal.,  §  588. 

additional  pay;  act  1867.     Ibid. 
adjutant  and  inspector-general  not  entitled  to  double  rations.     Fees  &  Sal.,  $  587. 
double  rations  of  commanding  officers  of  military  department.     Fees  &  Sal.,  §  587. 

ARMY  SUPPLIES.    See  Government  Contracts. 

ASSENT.    See  False  Representations;  Fraud;  Fraudulent  Conveyances. 

ASSETS. 

slaves,  the  gift  of  the  owner  in  his  life-time,  as  assets,  queers.    Fraud  &  F.  C,  §  894, 

ASSIGNEE.    See  Assignment;  False  Representations. 
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ASSIGNEE  IN  BANKRUPTCY.    See  Fraud;  Fraudulent  Conveyances. 

ASSIGNOR.    See  Assignment. 

ASSIGNMENT.    See  Claims   against  the  Government;  Fraud;    Fraiidtdent  Conveyances; 
Government:  Government  Contracts. 
requisites  to  valid  assignment.    Fraud  &  F.  C,  §  720. 
contingent  interests;  expectancies.     Fraud  &  F.  C,  §  721. 
of  government  contracts.    Gov.,  §  465. 

ASSIGNMENT  FOR  BENEFIT  3F  CREDITORS.    See  Assignments;  Fraudulent  Convey- 
ances;  Government 

ATTACHMENT.    See  Government 

property  in  hands  of  lienor  not  attachable.    Fraud  &  F.  C.f  §  705. 
money  due  cannot  be  attached  in  hands  of  disbursing  agent,    .bees &  Sal.,  §  9. 
marshal  may  have  attachment  to  enforce  payment  of  his  fees  against  an  attorney. 
Fees&  Sal.,  §29. 

ATTORNEYS.    See  District  Attorneys. 

ATTORNEY  AND  CLIENT.    See  Fraudulent  Conveyances. 

ATTORNEY'S  FEE.    See  Fees  and  Salaries. 
when  reasonable.     Gov.,  §  862. 

ATTORNEY-GENERAL.     See  Heads  of  Departments. 

duty  as  to  giving  opinions  and  advice.    Gov.,  §$  163-168. 
instructions  of  as  to  conduct  of  prosecutions.    Gov.,  £§  162,  169. 
cannot  give  advice  to  regents  of  Smithsonian  Institution.     Gov.,  §  163. 

AUCTIONEER.    See  Fees  and  Salaries. 

AUTHORITIES  REVIEWED. 

fraudulent  conveyances;  lien  of  judgment.    Fraud  &  F.  (J.,  g  1010. 

as  to  voluntary  conveyances.     Fraud  &  F.  C,  g§  840,  807. 

as  to  wagers.    Gam.  &  Lot.,  §§9.  11. 

as  to  power  of  congress  to  puniBh  for  contempt.    Gov.,  $  252. 

AWARD. 

examination  of  by  court,  when  pleaded  in  bar.    Gov.,  g  82&» 
when  may  be  pleaded  in  bar.    Gov.,  §  830. 

B. 

BAILIFF.    See  United  States  Marshal 

BAILMENT.    See  Fraudulent  Conveyances. 

BANKS.    See  Government. 

BETTING.    See  Wagers. 

BILL  OF  EXCEPTIONS.    See  Practice. 

in  action  for  false  representations.    Fraud  &  F.  C,  §  287. 

BOUNTY,  FISHING.    See  Fisheries. 

BRITISH  CREDITORS.    See  Foreign  Governments. 

BRITISH  SUBJECTS*    See  Foreign  Governments. 

C. 

CEDED  TERRITORY.    See  Conquered  and  Ceded  Territory. 

CHANCERY.    See  Equity. 

CHANGE  OF  POSSESSION.    See  Conditional  Sales;  Fraudulent  Conveyances;  Vol  an  Uwj 
Conveyances. 

CHARTER  OF  VESSELS.    See  Government  Contracts. 

CHINESE  IMMIGRATION.    See  Foreign  Governments. 

CITIZENSHIP. 

right  of  election.     For.  Gov.,  £  25. 
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CLERKS.    See  Clerks  of  Courts;  Department  Clerks;  Fes$  and  Salaries. 

CLERKS  OF  COURTS. 

entitled  to  recover  for  all  services  rendered  pursuant  to  law  or  by  order  of  competent 

authority.    Fees  &  Sal.,  g§  480,  485. 
reasonable  compensation  where  state  laws  make  no  allowance.    Fees  &  SaL,  §  486. 
claimant  in  admiralty  liable  to  clerk  for  services.    Fees  &  Sal.,  §  488. 
expenses  for  attending  court  away  from  office,  disallowed.     Fees  &  Sal.t  §  405. 
salary  as  clerk  of  both  circuit  and  district  courts.     Fees  &  Sal.,  §£  491  f  492. 
adjudication  in  bankruptcy  is  not  a  decree  constituting  a  lien ;  fees  disallowed  under 
i     section  828,  Revised  Statutes.     Fees  &  8hI..  gg  481,  485. 
fees  for  searching  records.    Fees  &  Sal.,  g§  50 1,  505. 
for  continuances.    Fees  &  SaL,  §  502. 
in  cases  consolidated.    Feed  &  Sal.,  $  501. 

for  administering  oaths  and  attaching  jurats.    Fees  &  Sal.,  §  490. 
for  "  making  up  costs."    Fees  &  Sal.,  §  489. 
for  receiving  and  filing  papers.    Fees  &  Sal..  gg  484,  490. 
for  filing  interest  coupons.    Fees  &  Sal.,  gg  477-479,  484, 
for  copy  of  record.     Fees  &  Sal.,  g  503. 
for  docketing.     Fees  <fc  Sal.,  gg  493,  494. 

specification  of  fees  under  act  February  26,  1853.    Fees  &  Sal.,  §  487. 
commissions  for  distribution  of  funds.    Fees  &  Sal.,  g§  497-500. 
no  commissions  on  money  not  actually  paid  to  clerk.    Fees  &  Sal.,  §3  476,  48ft. 
money  deposited  in  bank  under  order  of  court  entitles  clerk  to  commissions  on.    Fees 

&8al.,  §§475,  482. 

CLERK  OF  HOUSE  OF  REPRESENTATIVES.    See  Fees  and  Salaries. 

CLAIMS  AGAINST  THE  GOVERNMENT.    See  Court  of  Claims;  Evidence;  F*cs  and  Sa/- 
aries;  Government;  Government  Contracts. 

1.  In  General. 

practice  as  to  in  departments.    Gov.,  §  744. 

presentation  of  to  accounting  officer.    Gov.,  gg  722-729. 

findings  of  officers  not  conclusive,  when.    Gov.,  $  772. 

6ame  rules  govern  as  individuals.    Gov.,  §  641. 

deducting  tax  from  judgment  on.    Gov.,  §  741. 

appropriation  by  congress  as  to;  conclusiveness  of.    Gov.,  g  745. 

treasury  regulation  as  to  transportation  of  coin  and  bullion.    Gov.,  §  760. 

equitable  and  legal  claims  as  credits.    Gov.,  §  751. 

right  of  government  to  extinguish  balance.    Gov..  §-764. 

settlement  of;  approval  by  the  president.    Gov.,  §  770. 

arbitration  of.    Gov.,  §3  081-664. 

compromise  of.    Gov.,  gg  694-697. 

limitations.     Gov.,  gg  65u-658. 

as  to  reopening  accounts.    Gov. ,  gg  659-661. 

interest  on.    Gov.,  §3  650-655. 

set-offs.     Gov.,  gg  698-717. 

assignment  of.    Gov.,  gg  684,  635,  042-644, 647-649,  717-721. 

order  on  proceeds;  assignment  of.    Gov.,  §  647. 

jurisdiction  of  claims  against  government.     Gov.,  gg  677-680. 

effect  of  findings  of  court.     Gov.,  gg  735,  736. 

overpayment  to  assignee.    Gov.,  §  739. 

false  voucher.    Gov.,  §  743. 

expectation  by  officer  of  pay  raised  by  action  of  head  of  department.    Gov.,  §  765. 

effect  of  wrongful  acts  of  government  agents.    Gov.,  gg  485-033. 

2.  Particular  Claims. 

money  gone  to  government  by  fraud.    Gov.,  §  758. 

loan-office  certificates.    Gov.,  §  639. 

as  to  captured  and  abandoned  property.    Gov.,  g§  752,  753. 

salary  of  officer;  Sunday.    Gov.,  §  788. 

on  lease;  successive  suits.    Gov.,  $  737. 

delay  of  vessel;  demurrage.    Gov.,  §  734. 

for  transportation.    Gov.,  gg  780-733. 

property  destroyed  by  troops.    Gov.,  gg  600,  601 ;  by  public  enemy.    Gov.,  gg  692, 698. 

as  to  attorneys.    Gov.,  gg  662,  663. 

for  money  expended.    Gov.,  g.S  672-676. 

charter  of  vessels.    Gov.,  gg  067-671. 

for  impressment  of  steamboat    Gov.,  §§  664-666. 

taking  private  property.    Gov..  §  637. 

property  taken  for  military  purposes.    Gov.,  g  632. 

for  use  of  property  for  military  purposes.    Gov.,  §  774. 

for  use  of  building  for  hospital.    Gov.,  §  775. 

money  received  through  fraud  of  agent.    Gov.,  g  633. 

for  wood  cut  from  public  domain.    Gov.,  g  773. 

lease;  reduction  of  rent.    Gov.,  g  771. 

on  mail  contract.    Gov.,  g  769, 
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CLAIMS  AGAINST  THE  GOVERNMENT,  Paeticular  Claims— continued, 
for  use  of  invention.     Gov.,  §  766. 
for  hay  supplied;  part  wasted.    Gov.,  §  742. 
for  illegal  taxation.     Gov.,  §  759. 
money  deposited ;  failure  of  bank.    Gov.,  §  748. 
of  servants  of  army  officers.    Gov.,  §  740. 
as  to  miscellaneous  claims.    Gov.,  §§  776-800. 

COLLECTORS  OF  REVENUE.    See  Construction  of  Statutes;  Fees  and  Salaries;  Govern- 
ment. 

1.  In  General. 

responsible  for  deputies  exacting  illegal  fees.     Fees  &  Sal.,  §  400. 

government  estopped  to  deny  claim  of,  for  service.     Fees  &  Sal.,  §§  424-436,  428. 

as  to  charging  interest  against  collectors.     Fees.&  Sa!.,  £§  433,  434,  455.  456. 

offices  of  president  and  vice-president,  analogous  to  collector  and  deputy.    Fees  &  8al., 

§98. 
when  exonerated  from  liability  for  money  stolen  from  them.    Fees  &  SaL,  %  453. 
legal  relation  between  collector  and  deputy.     Fees  &  Sal.,  §  452. 

2.  Fees  of,  in  General. 

compensation  of,  derived  principally  from  fees,  commissions,  etc.    Fees  &  SaL,  §  439. 

decision  of  treasury  department  as  to  charges.     Fees  &  Sal.,  8  454. 

compensation  at  non-enumerated  ports.     Fees  &  Sal.,  £S  415-417,  439-442. 

acts  of  lb22,  1841  and  1840  construed.     Fees  &  Sal..  §£  419,  445  et  seq. 

14.000  limit;  act  of  May  7.  1822.     Fees  <fc  Sal.,  8  440. 

$3,000  limit  for  non-en umora ted  ports.     Fees  &  Sal.,  £  440. 

$5,000  limit ;  act  of  April  80.  1802.     Fees  &  Sal..  §  439. 

moiety  under  act  of  March  2,  1799.     Fees  &  Sal.,  §  471. 

aot  of  179rJ;  amendments  of  1S02,  1822  and  1838;  limitations  of.    Fees  &  Sal.,  §  470. 

equitable  division  of  commissions  between,  in  change  in  office.     Fees  &  SaL,  §  467. 

commissions  on  expenditures;  act  of  March  3,  1841.     Fees&  Sal..  §  472. 

commissions  on  drafts;  fishermen  bounties;  act  of  1813.     Fees  &  Sal.,  §  431. 

district  of  Upper  California.     Fees  &  Sal.,  g§  422-425,  445,  449, 

unless  expressed  otherwise,  fees  are  in  addition  to  salary.     Fees  &  Sal.,  §  448. 

quantum  meruit  rule.     Fees  &  Sal..  §  428. 

district  divided  and  separate  collectors  appointed.     Fees  &  Sal.,  §  427. 

additional  ad  valorem  duty  on  goods,  entered  below  their  value;  moiety  of  officer. 
Fees  &  Sal.,  £  432. 

compensation  limited  to  part  of  year  in  office.    Fees  &  Sal.,  §  473. 

removal  before  expiration  of  year;  salary.     Fees  &  Sal.,  §  464. 

failure  to  transmit  yearly  accounts  of  expenses  does  not  affect  claim.    Fees  &SaL, 
8  463. 

taking  illegal  fees  is  extortion,  and  indictable.     Fees  &  Sal.,  §  459. 

fees  fixed  by  law  govern.     Fees  &  Sal.,  §  459. 

fees  for  constructive  permit  to  land  goods.     Fees  &  Sal.,  §  458. 

entitled  to  emoluments  accruing  from  duties  performed  by  special  deputies  during  oc- 
casional sickness  or  absence.     Fees  &  Sal.,  §  97. 

office  rent,  clerk  hire,  etc.,  credits  against  government.     Fees  &  Sal.,  §  463. 

as  to  claim  for  disbursements,  under  section  18  of  act  of  May  7,  1822.    Fees  &  SaL, 
§£115,129. 

no  fees  lor  performing  duty  of  surveyor.     Fees  &  Sal.,  §§  165,  462. 

compensation  of  surveyor  acting  also  as  collector.     Fees  &  Sal.,  ££  417,  443. 

deputy  entitled  to  salary  of  collector  when  latter  is  suspended.     Fees  &  Sal.,  §§  S3, 
99,91. 
or  dies.     Fees  &  Sal.,  §§  87,  101-1 1 1. 

employees  of  collector  unpaid  to  be  paid  by  successor.     Fees  &  Sal.,  §  466. 

money  in  collector's  hands;  lien  in  favor  of  employees.     Fees  &  Sal.,  £  465. 
8.  Rent  and  Storage. 

acts  as  to  fees,  etc.,  for  rent  and  storage,  fully  reviewed.     Fees  &  Sal.,  §  444. 

receipts  from  rents  and  storage.    Fees  &  Sal.,  §£  416-418,  442. 

$2,000  limit  received  for  rent  and  storage ;  act  of  May  7,  lfc22.     Fees  &  Sal.,  §  442. 
act  of  March  3,  1841.     Fees  &  Sal.,  §§  444,  472. 

4.  Landing  Passengers. 

fees  for  permits  for  landing  passengers.    Fees  &  Sal.,  §§  435-488,  457. 
notice  of  objections  to  payments,  confined  to  duties,     rees  &  Sal.,  §  438. 
liable  for  illegal  fees  collected,  though  paid  to  government.     Fees  &  Sal.,  §3  436-438,  . 
457. 

5.  Penalties  and  Forfeitures. 

sale  without  tegular  forfeiture ;  government's  ratification ;  estoppel.    Fees  &  Sal.,  §423. 
forfeiture  for  delay  in  rendering  account;  act  of  1799.     Fees  &  Sal.,  $  474. 
power  of  secretary  of  treasury  to  remit  forfeitures.     Fees  &  Sal.,  $5S  429,  430. 
remission  of  penalties  or  forfeitures  does  not  affect  moieties  received  for  distribution. 

Fees  &  Sal.,  £  450. 
act  of  May  7.  1822 ;  penalties  and  forfeitures  under  act  of  1846.     Fees  &  Sal.,  §  473. 
forfeitures  represented  by  bond,  uncollected;  remitted ;  moiety.     Fees  &  Sal.,  § 451. 
bonds,  as  money,  for  forfeited  goods.     Fees  &  Sal.,  §  431. 
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COLLECTORS  OF  REVENUE— continued. 

6.  Extra  Compensation. 

no  allowance  for  extra  services,  unless  previously  approved  by  secretary  of  treasury. 

Fees  &Sal.,  g  181. 
such  allowance  discretionary.    Fees  &  SaL,  §  181. 
no  extra  charge  for  inspection  certificates.    Fees  &  SaL,  §  469. 
not  eu titled  to  extra  pay  for  paying  bounties  to  fishermen.     Fees  &  Sal.,  150. 
extra  pay  to  deputy  collectors ;  act  of  May,  1822.    Fees  &  Sal.,  §  243. 
claim  for  extra  allowance  paid  deputies.     Fees  &  Sal.,  8  176. 
claim  for  pay  of  deputies  disallowed.    Fees  &  Sal.,  £  167. 
collector  of  port  of  New  York  disallowed  commissions  for  accepting  and  paying  drafts 

of  treasury.    Fees  &  Sal.,  §  168. 
officers  not  discharging  duties  of  collectors  are  not  entitled  to  extra  pay  under  act  of 

March.  1841.     Fees  &  Sal..  §  167a. 
entitled  to  commissions  upon  purchases  for  light-house,  when.     Fees  &  SaL,  §  166. 

COMBINATIONS.    See  False  Representations;  Fraud;  Fraudulent  Conveyances. 

COMMISSIONERS.    See  Clerks  of  Courts;  Fees  and  Salaries;  United  States  Marshal. 
appropriation  by  act  of  March  8.  1858.    Fees  &  SaL,  g  557. 
under  act  of  March  3.  1851.    Fees  &  SaL,  §£  557,  558. 
taking  depositions.     Fees  &  SaL.  §  556. 
itemized  bills  of;  verification.    Fees  &  SaL,  §  559. 
1     no  docket  fee  for  filing  exceptions  to  report  of.    Fees  &  SaL,  g  560. 
settling  private  claims  in  California;  act  1851.    Fees  &  SaL,  g  558. 
reasonable  fee  of  commissioner  for  taking  testimony.    Fees  &  Sal.,  §  86. 

COMMISSIONS.    See  Clerks  of  Courts;  District  Attorneys;  Fees  and  Salaries;  Navy;  United 
States'  Marshal 

COMMON  CARRIER.    See  Holidays. 

COMPENSATION.    See  Collectors  of  Revenue;  Clerks  of  Courts;  District  Attorneys;  Fees 
and  Salaries;  Masters  in  Chancery;  Navy;  United  States  Marshal 

COMPOSITIONS.    See  Fraudulent  Conveyances. 

COMPROMISE.    See  Claims  against  the  Government;  Ooverntnent  Contracts;  Estoppel 

COMPTROLLER  OF  CURRENCY.    See  Treasury  Department. 

CONCEALMENT.    See  Fraud ;  Fraudulent  Conveyances. 
sale  of  mines.    Fraud  &  F.  C,  §  334. 

CONDITIONAL  SALES.    See  Fraudulent  Conveyances. 
valid  at  common  law.    Fraud  &  F.  C,  g§  988,  990. 
when  valid  without  change  of  possession.    Fraud  &  F.  C,  §  994. 
real  estate;  agreement  that  seller  may  repurchase.    Fraud  &  F.  C,  £  995. 
vendor  of  chattel  can  lose  rights  only  by  fraud  and  laches.    Fraud  &  F.  C,  §  991. 
not  affected  by  recording  statutes  of  Arkansas.    Fraud  &  F.  C.  §g  988,  989,  990. 
construction  of  Arkansas  statute  of  frauds  as  to.    Fraud  &  F.  C,  g  992. 

CONFESSION  OF  JUDGMENT.    See  Fraudulent  Conveyances;  Government 
false  representations  after  entry  of,  in  good  faith.    Fraud  &  F.  C,  g  444. 
preferences  in,  illegal  when.    Fraud  &  F.  G,  g  547. 
property  assigned  by;  priority  of  government.    Gov.,  g  859. 

confession  of  judgment  in  trust;  no  declaration  in  writing;  non-deli  very  of  property. 
Fraud  &F.C.,g  510.  " 

indebtedness  sufficient  consideration.    Fraud  &  F.  C,  g  545. 

CONFLICT  OF  LAWS.    See  False  Representations. 

jurisdiction;  non-resident;  fraudulent  conveyance.    Fraud  &  F.  C,  g  680. 

CONGRESS.    See  Congress,  Members  of;  Ferries;  Government. 
offenses  and  disciplipe  of  officials.    Gov.,  g  257. 
journals  of,  as  aids  in  construing  laws.    Gov.,  g  356. 
acta  of,  take  effect  from  date,  when.    Gov.,  g  64. 
power  to  modify  mail  contract.    Gov.,  g  384. 
powers  of  during  revolution.     Gov.,  §  28. 

has  no  power  to  tax  salary  of  judicial  officer  of  a  state.    Fees  &  Sal.,  §  8. 
cannot  inquire  iuto  affairs  of  private  persons.    Gov.,  g  287. 
power  to  enact  laws  for  punishment  of  military  and  naval  offenses.    Gov.,  g  254. 
as  to  power  to  punish  as  for  contempt.    Gov.,  gg  286,  239-252,  255. 
witness  before  committee;  when  cannot  be  punished  for  contempt    Gov.,  gg  238t 

250,251. 
imprisonment  is  the  punishment  of  contempt  in.    Gov.,  g  244, 

CONGRESS,  MEMBERS  OF.    See  Congress. 

salary  of  from  territory.    Fees  &  Sal.,  g  576a. 
privilege  of  members  from  arrest.    Gov.,  g  258. 
member  cannot  be  called  to  account  in  court.    Gov.,  g  253* 
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CONQUERED  AND  CEDED  TERRITORY, 
law  of  nations.    Gov.,  £  028. 

effect  of  change  on  inhabitants.     Gov.,  §§  918,  923-926,  929,  930. 
how  considered  by  neutrals.    Gov.,  §  931. 
discovery  of  America ;  title  to  lands.    Gov.,  § 933. 
forms  part  of  conqueror's  domain,  when.    Gov..  £  927. 
conquest  of  New  Mexico;  effect  of.    Gov..  £§  916,  917t  918  et  seq. 
provisional  government  of.    Gov.,  £  919* 

CONSIDERATION.    See  False  Representations:  Fraud;  Fraudulent  Conveyances;  Voluntary 
Conveyances. 
when  proof  of  admissible.     Fraud  &  F.  C,  £  373. 
inadequacy  of  price;  when  proof  of  fraud.    Fraud  &  F.  C.  S3  350,  354,  357-362,  380. 

when  not  proof  of  fraud.     Fraud  &  F.  C,  *&  350,  353,  363-366. 
family  settlement;  charge  of  fraud.    Fraud  &  F.  C,  S  367. 
failure  of;  sealed  instrument;  Ohio  statute.     Fraud  &  F.  C,  §  869. 
failure  of;  deed •,  value  of  property,  how  tested.     Fraud  &P.C  j  370. 
failure  of,  when  sufficient  to  rescind  a  sale.     Fraud  &  F.  C,  §  282. 
compromise;  marriage  settlement:  setting  aside.     Fraud  &  F.  C,  §  868. 
affection,  circumstances  of  bargain,  etc.     Fraud  &  F.  C,  S  355. 
sale  of  note;  pre-existing  debt,  good.    Fraud  &  F.  C,  $  315. 

CONSPIRACY.    Seo  False  Representations;  Fraud;  Fraudulent  Conveyances. 

CONSTITUTIONAL  LAW.    See  Lottery. 

vested  rights  under  grant  to  lottery  cannot  be  modified.    Gam.  &  Lot.,  §  19. 
subsequent  act  limiting  grant  to  lottery  is  constitutional,  when.    Gam.  &  Lot.,  §§  17,  20. 

CONSTRUCTION  OF  CONTRACTS.    See  Government  Contracts. 

CONSTRUCTION  OF  STATUTES.  See  Congress;  Fees  and  Salaries;  United  States  Mar- 
shal. 

rules  for.    Gov.,  §  840. 

examination  of  other  acts  as  aids  in  construction.     Fees  &  SaL,  gg  420,  447,  448. 

effect  of  title  of  act     Gov.,  §  841. 

effect  of  punctuation.    Fraud  &  F.  C,  §  993. 

rule  as  to  implied  repeal  of  statute  by  subsequent  statute.     Fees  &  Sal.,  §  449. 

repeals  by  implication  not  favored.     Fees  &  Sal.,  £  441. 

in  the  construction  of  temporary  statutes  the  presumption  is  that  restrictions  of  a  gen- 
eral character  are  not  intended  to  be  permanent  regulations.    Fees  &  Sal.,  £  93. 

where  language  of  the  statute  as  to  fees  is  loose  or  obscure,  its  construction  should  be 
in  favor  of  the  officer.     Fees  &  SaU  §§  181,  421. 

revenue  laws  construed  as  forming  one  entire  system.     Fees  &  Sal.,  §§  420.  446. 

section  856,  United  States  Revised  Statutes,  as  to  revenue  cases.  Fees  &  Sal.,  §§  249,  2~>0, 
251,252. 

unless  other  wise  expressed,  fees  of  collectors  are  in  addition  to  salaries.  Fees  &  Sal.. 
§448. 

tax  on  lotteries.    Gam.  &  Lot.,  §  8. 

statutes  authorizing  lottery  strictly  construed,     (ram.  &  Lot.,  §  23. 

statutes  giving  the  government  priority  as  a  creditor  are  to  be  liberally  construed. 
Gov.,  §  821. 

statute  of  Elizabeth  as  to  fraudulent  couvevances.  Fraud  &  F.  C,  §§  528,  566-56?*. 
686,  687. 

CONSUL.    See  Fees  and  Salaries;  Ministers  and  Consuls. 

CONTEMPT.    See  Congress;  Courts. 

as  an  offense,  is  undefinable,  but  punishment  definite.     Gov.,  §  243. 

CONTRACT.  See  Consideration;  Fees  and  Salaries;  False  Representations;  Fraud;  Fraud- 
xdent  Conveyances;   Government  Contracts;  Interest;  Public  Policy;  Wager. 

CONYEYANCES.    See  Fraudulent  Conveyances. 

CORONER. 

fees  of,  of  Washington  county,  D.  C.    Fees  &  Sal.,  §§  554,  555. 

CORPORATION.    See  False  Representations. 

COUNTER-CLAIM.  See  Claims  against  the  Government;  Fees  and  Salaries;  Government; 
Set-off. 

COURTS.    See  Court  of  Claims;  United  States  Courts. 
power  of,  to  punish,  as  for  contempt.    Gov.,  §  241. 

COURT  OF  CLAIMS.    See  Government;  Government  Contracts;  United  States  Courts. 
jurisdiction  limited  to  cases  of  contracts.    Gov.,  $§  879,  638. 
when  steamer  not  so  "  appropriated  "  as  to  exclude  jurisdiction  of.    Gov.,  §  639. 
mav  call  upon  head  of  department  for  information  or  papers.    Gov.,  §  142. 
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CREDITOR.    See  Claims  against  the  Government;  Fraud;  Fraudulent  Conveyances;  Govern- 
ment;  Government  Contracts;  Voluntary  Conveyances. 

CREDITS.    See  Claims  against  the  Government;  Fees  and  Salaries;  Government  Contracts. 

CRIERS  OF  COURTS.    See  Fees  and  Salaries. 

CUSTOM.    See  Evidence;  Holidays. 

D. 

DAMAGES.    See  Claims  against  the  Government;  Fraud;  Fraudulent  Conveyances;  Govern- 
ment Contracts. 
measure  of,  on  breach  of  contract.     Gov.,  §  394. 

DEATH.    See  Fees  and  Salaries;  Government  Contracts. 

DEBTOR    See  False  Representations;  Fraud ;  Fraudulent  Conveyances. 

DEED.      See  Acknowledgment;  Consideration;  False   Representations;  Fraud;  Fraudulent 
Conveyances;  Voluntary  Conveyances. 
misdescription  in  voluntary  conveyance.     Fraud  &  F.  C,  §  852. 

DEFAULT.    See  Judgment. 

DEFAULTERS.    See  Fees  and  Salaries;  Navy;  United  States  Marshal 

DEPARTMENTS.    See  Heads  of  Departments. 

DEPARTMENT  CLERKS. 

not  liable  to  military  duty.     Gov..  §  141. 

DEPARTMENT  OF  JUSTICE.     See  Attorney-General;  Judicial  Department;  United  States 
Courts. 

DEPOSITION. 

taken  without  order  of  court,  will  be  suppressed.     Fraud  &  F.  C,  g  503. 

DEPUTY.    See  Collectors  of  Revenue;  Fees  and  Salaries;  United  States  Marshal 

DEVISE.    See  Fraud. 

of  lands  to  government,  void  when.     Gov.,  §  347. 

DOCKET  FEES.     See  Clerks  of  Courts;  Fees  and  Salaries;  Masters  in  Chancery. 

DOWER.    See  Fraudulent  Conveyances. 

DURESS.    See  Government  Contracts. 

DIPLOMATIC  AGENTS.     See  Fees  and  Salaries;  Ministers  and  Consuls. 

DISBURSEMENTS.    See  Clerks  of  Courts;  Collectors  of  Revenue;  Fees  and  Salaries;  District 
Attorneys;  Navy;  United  States  Marshal. 

DLSCOVERY.    See  Fraud;  Fraudulent  Conveyances. 

DISTILLERS.    See  Fees  and  Salaries. 

DISTRICT  ATTORNEYS.    See  Fees  and  Salaries.' 

liability  for  loss  of  money  by  marshal.     Fees  &  Sal.,  §  516. 

rule  as  to  fees.    Fees  &  Sal.,  §§  249.  250,  251,  252. 

acquiescence  in  allowances.    Fees  &  Sal.,  ££  527,  528. 

right  to  set  off  amounts  misapplied  by  government.     Fees  &  Sal.,  §  526. 

allowance  of  judge  is  but  evidence  of  claim  or  right.    Fees  &  Sal.,  §  518. 

mileage  of.    Fees  &  Sal.,  3  521. 

compromise;  taxation  of  costs  after  dismissal  of  information.     Fees  &  Sal.,  g  606. 

compromise;  money  realized  in  revenue  cases.     Fees  &  Sal..  §  508. 

compensation  on  money  realized  in  revenue  cases.     Fees  &  SaL,  g§  507,  510,  511* 

limitation  of,  Fees  &  Sal.,  £  512. 
two  per  centum  on  moneys  actually  collected.     Fees  &  Sal.,  §  518. 

merely  obtaining  judgment  insufficient,     lbiit 
on  warrant  of  remission.    Fees  &  Sal.,  gg  500,  510,  514. 
agent  of  attorney.     Fees  &  Sal.,  §  515. 
per  diem  allowance  of  substitute.     Fees  &  Sal..  §  517. 
per  diem  for  examinations.     Fees  &  Sal..  ££  522-525. 
arguments  in  supreme  court.     Fees  &  Sal.,  §  520. 
defending  collector  at  request  of  department.     Fees  &  SaL,  §  531. 
no  extra  fees  allowed  than  those  enumerated ;  act  1833.     Fees  &  Sal.,  gg  529-80. 
extra  fees  to  district  attorneys  for  prosecuting  prize  cases.     Fees  &  Sal.,  gg  286,  519. 
secretary  of  interior  has  no  power  to  allow  additional  compensation  to.     Fees  &  Sal., 
g  529. 
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E. 

EIGHT-HOUR  LAW. 

effect  of  on  government  contracts.    Gov.,  g§  557-559. 

EJECTMENT.    See  Fraudulent  Conveyances. 

ELECTIONS.    See  Wagers. 

EMINENT  DOMAIN.     See  Ferries;  Government. 
ferry  franchise  subject  to.     Fer..  §  35. 
private  property,  when  may  be  taken  for  public  use.    Gov.,  §  688. 

EMOLUMENTS.    See  Fees  and  Salaries ;  Collectors  of  Revenue. 
ENGINEER,  CHIEF.    See  Fees  and  Salaries. 

EQUITY.    See  False  Representations;  Fraud;  Fraudulent  Conveyances;  Injunction;  United 

States  Courts;  Voluntary  Conveyances. 
equitable  remedy  for  fraud.    Fraud  &  F.  C.,  §  308. 
inadequate  remedy  at  law.    Fraud  &  F.  C,  §  343. 
bill  to  set  aside  fraudulent  conveyance;  adequate  remedy  at  law.     Fraud  &  F.   C, 

§525. 
bill  alleging  fraud,  relief  for  mistake,  quaere.    Fraud  &  F.  C.  §  818. 
fraud;  failure  of  proof  of  alleged  facts;  no  relief  on  other  grounds. '  Fraud  &  F.  C. 

§  887. 
answer  in,  in  case  of  fraud.     Fraud  &  F.  C,  §  801. 

injunction  for  detaining  letters  addressed  to  secretary  of  lottery.     Gam.  &  Lot.,  £  16. 
injunction;  defense;  merger  of  claim  in  judgment.     Fraud  &  F.  C,  §  421. 

ESTOPPEL.     See  Claims   against   the    Government;    False  Representations;  Government: 
Judgment. 
by  compromise.     Gov.,  §  872. 

EVIDENCE.    See  False  Representations;  Fraud;  Fraudulent  Conveyances;  Foreign  Govern- 
ments; Government. 

1.  In  General. 

of  claims  against  the  government.     Gov.,  §  703. 

credits  allowed  by  government  officer  as.     Gov.,  §  762. 

allowance  of  judge  of  fees  of  district  attorneys  is.     Fees  &  Sal.,  §  518. 

the  whole  transcript  of  an  account  from  the  treasury  department  is  competent  evi- 
dence to  charge  a  debtor  to  the  government.     Fees  &  Sal.,  §  128. 

parol  evidence  of  gift,  inadmissible  when.    Gifts,  §  8. 

onusprobandi  where  gift  is  attacked  as  fraudulent.     Fraud  &  F.  C,  £  888. 

judgment  to  secure  future  debt;  trust  proved  by  parol.     Fraud  &  F.  C.,  §  546. 

parol,  to  prove  new  contract  as  substitute  for  written.     Gov.,  §  870. 

of  witness  not  familiar  with  party;  weight  of  on  question  of  incapacity  to  contract. 
Fraud  &  F.  C,  §  85G. 

combination  to  defraud ;  declarations  of  one  admissible.     Fraud  &  F.  C,  §  290. 

of  other  frauds,  when  admissible.     Fraud  &  F.  C,  §  289. 

inquiry  into  subsequent  transactions  in  fraud.     Fraud  &  F.  C,  §§  639.  710. 

admissibility  of  declarations  of  grantor  as  to  alleged  fraudulent  conveyance.     Fraud  <£ 
F.  C,  §8  513,  552,  638. 
to  disprove  answer.     Fraud  &  F.  C,  §  552. 

possession  of  real  estate  by  grantor  after  sale;  presumption.     Fraud  &  F.  C.  §  564. 

sale  without  change  of  possession;  evidence  as  to  bona  fides  inadmissible.    Fraud  &  F. 
C,  §  781. 

copy  of  bill  of  sale  of  vessel,  admissibility  of.     Fraud  &  F.  C,  §  878. 

admissibility  of  judgments  to  prove  conveyance  fraudulent.    Fraud  &  F.  C,  §  877. 

2.  As  to  Custom  and  Usage. 

usage  of  the  government  admissible  in  claim  for  extra  pay.     Fees  &  Sal.,  §  140. 

one  or  two  instances  of  custom  as  to  allowance  of  extra  compensation  cannot  control. 

Fees*  Sal.,  55  152. 
usage  cannot  be  shown,  as  to  allowance  of  extra  compensation,  when.     Fees  &  Sal., 

§159. 
usageas  to  extra  allowance  applied  to  register  of  the  treasury.     Fees  &  Sal.,  §  157. 
usage  of  postotfice  department  as  to  extra  pay  held  not  to  control.     Fees  &  Sal.,  §  150. 

EXCEPTIONS.     See  Bill  of  Excejitions;  Practice. 

EXECUTIVE  DEPARTMENT.     See  Government;  President. 
duties  imposed  by  house  of  representatives.     Gov.,  §  137. 
cannot  interfere  witli  judiciary  orders,  when.     Gov.,  §  138. 
must  give  effect  to  laws  regulating  it.     Gov.,  §  144. 
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EXECUTOR.    See  Fees  and  Salaries;  Pennsylvania. 

allowance  of  commissions;  Washington  county,  D.  C.     Fees  &  Sal.,  §  547. 
Alexandria  county,  D.  C.    Fees  &  Sal.,  g  543. 

EXPENSES.    See  Fees  and  Salaries;  District  Attorneys;  United  States  Marshal. 

EXTRA  COMPENSATION.  See  Army  Officers;  Clerks  of  Courts;  Collectors  of  Revenue; 
District  Attorneys;  Fees  and  Salaries;  Government  Contracts;  Masters  in  Chancery; 
Navy;  United  States  Marshal;  Witness  Fees.  # 

EXTRA  WORK.    See  Government  Contracts. 


F. 

FAJU9E  REPRESENTATIONS.     See  Bill  of  Exceptions;  Equity;  Fraud;  Fraudulent  Con- 
veyances; Pleading;  Practice. 

1.  In  General. 

pleading  fraudulent  intent.     Fraud  &  F.  C.,  §  230. 

statement  as  to  existing  facts  necessary  to  constitute  false  representations.     Fraud  &  F. 

C,  gg  199,  208-205. 
warranties  and  false  representations.     Fraud  &  F.  C,  §  229. 
rescission  of  contract  for.     Fraud  &  F.  C,  §  228. 

subscription  note;  unsuccessful  enterprise;  consideration.    Fraud  &  F.  C,  §  204. 
subscription  to  stock ;  estoppel.     Fraud  &  F.  C,  §  227. 
statements  not  known  to  be  true.     Fraud  &  F.  C,  gg  215,  216. 
opinion  or  belief.    Fraud  &  F.  C,  §£  211-214. 
'    matters  of  opinion,  when  material.    Fraud  &  F.  C,  §  209. 
matters  of  opinion;  contingencies;  value  of  property.     Fraud  &  F.  G,  g$  200,  208. 
compromise;  setting  aside.     Fraud  &  F.  C.  £  202. 
consideration;  failure  of;  rescission.     Fraud  &  F.  C.  §210. 
note;  bona  fide  holder;  past  consideration.     Fraud  &  F.  C,  §  205. 
promissory  statement;  action  on.     Fraud  &  F.  C,  £  203, 
marriago  settlement;  insufficient  evidence  to  set  aside.     Fraud  &  F.  C.  §  208. 
marriage  settlement;    compromise;    representations  of   attorney.    Fraud  &    F.   G, 

§§201,207-210. 
agents  of  ship-owner  as  to  cargo.     Fraud  &  F.  C,  §  217. 
assent  by  interested  party;  evidence.     Fraud  &  F.  C,  §  218. 
by  partner.     Fraud  &  F.  C,  g  219. 
by  third  party.     Fraud  &  F.  C.,  gg  220,  221. 
deed  of  release.     Fraud  &  F.  C.,  g  222. 
in  insurance.     Fraud  &  F.  C,  gS  223-225. 
written  agreement ;  rescission  of.     Fraud  &  F.  C,  §  220. 

lapse  of  time;  equity  analogous  to  statute  of  limitations.     Fraud  &  F.  C,  §  207. 
vigilantibu8  non  dormientibus  jura,  etc.,  applied.     Fraud  &  F.  C,  §  207. 

2.  As  to  Credit  op  Another. 

made  under  mistake  of  fact;  no  action.     Fraud  &  F.  C,  §  245. 

proof  of.     Fraud  &  F.  C  g  246. 

death  of  defendant;  survival  of  action;  laws  of  Virginia.     Fraud  &  F.  C,  §  247. 

fraudulent  recommendation;  damages.     Fraud  &F.  C,  g  244. 

knowledge  of  untruth;  fraudulent.     Fraud  &  F.  C,  §  243. 

gist  of  action ;  fraud  and  damage.     Fraud  &  F.  C,  ££235,  242. 

productive  of  injury  as  to  particular  transaction.     Fraud  &  F.  C,  £  240. 

when  writer  of  letter  liable.     Fraud  &  F.  C,  g  231. 

confidential  letter  to  agent.     Fraud  &  F.  C  £3  233.  238. 

statute  of  frauds;  parol  evidence.     Fraud  &  F.  C,  gg  234,  230,  241. 

letter  written  in  one  state  to  be  used  in  another;  law  of  latter  state  controls.     Fraud  & 

F.  C,  gg  232,  280. 
motive;  must  have  misled  and  so  intended.     Fraud  &  F.  C,  £  233. 
letter;  motive  may  be  proved  by  parol.     Fraud  &  F.  C,  g  237. 

8.  In  Sale  of  Property. 

need  not  be  made  to  party  injured.     Fraud  &  F.  C,  §§  321,  326. 

as  to  circumstances  relied  on.     Fraud  &  F.  C,  g  302. 

extent  of  falsity:  knowingly  or  ignorantly  made.     Fraud  &  F.  C.„  gg  206,  293. 

what  will  vitiate  contract  of  sale.     Fraud  &  F.  C,  gg  248,  250,  205. 

doctrine  as  to  misrepresentations.     Fraud  &  F.  C,  g  268. 

modifications  of  rule.     Fraud  &  F.  C,  g  269. 

liability  of  persons  not  parties.     Fraud  &  F.  C,  g  270. 
test  as  to  falsity  of  statements.     Fraud  &  F.  C,  g  263. 
as  to  one  material  fact;  sale  voidable.    Fraud  &  F.  C,  g  294. 
knowledge  of  seller.     Fraud  &  F.  C„  g£  251,  207,  271. 
want  of  knowledge  of  seller:  gross  negligence.     Fraud  &  F.  C,  g  271* 
not  known  to  be  true.     Fraud  &  F.  C  ,  Jig  324,  325. 
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FALSE  REPRESENT ATIONS,  In  Sale  or  Property  —  continued, 
affirmation  of  belief.     Fraud  &  F.  C,  §  300. 
matters  of  opinion.     Fraud  &  F.  C.f  §£  250,  260. 
must  be  as  to  matters  of  fact,  not  of  opinion.    Fraud  &  F.  C,  §  272. 

material.     Fraud  6c  F.  C  §  273. 
effect  of  statement  that  buyer  must  rely  upon  his  own  judgment.     Fraud  &  F.  C,  g  275. 
mistake.     Fraud  &  F.  C.,  j$  201,  252,  257. 
mistake  as  to  value  of  shares.     Fraud  &  F.  C.  8  278. 
fraud  or  mistake;  seller  buying  on  faith  of.     Fraud  & F.  C,  8  203. 
by  mistake  or  design,  vitiates  contract.     Fraud  &  F.  C,  §  281. 
warranty  and  false  representation,  distinction.     Fraud  &  F.  C,  §  323, 
sale  of  slave;  warranty  of  title;  soundness.     Fraud  &  F.  C,  §  327. 
sale  of  a  thing  "  with  all  faults."    Fraud  &  F.  C,  S  275. 
of  vendee,  as  to  his  pecuniary  ability.     Fraud  &  F.  C  §  348. 
liability  of  intermediate  parties.     Fraud  &  F.  C,  §  320. 
negotiable  instrument     Fraud  &  F.  C,  $  310. 

party  most  interested  in  a  position  to  be  tempted  into.     Fraud  &  F.  C,  §§  263,  310. 
liability  by  subsequent  assent     Fraud  &  F.  C,  §3  252,  288. 
agent;  ratification  by  principal;  liability.     Fraud  &  F.  C.  £  205. 
exchange  of  farm  for  stock  in  quarry  companv.    Fraud  &  F.  C,  g  277  et  seg. 
sale  by  agent.     Fraud  &  F.  C.',  §g  254,  205,  317,  325,  328-330., 
equity ;  presumptive  evidence.     Fraud  &  F.  C,  £  270. 
in  receiver's  certificates.     Fraud  &  F.  G\,  S§  2tt4,  818  et  seq. 
conspiracy  to  obtain  goods.     Fraud  &  F.  C.,  $  33(5. 
contract  to  purchase  shares  in  corporation.     Fraud  &  F.  C,  §  j  331-333. 
sale  of  mine.     Fraud  &  F.  C.f  S  334. 
sale  of  goods  to  partnership.     Fraud  &  F.  C.  §  344. 
reckless  or  negligent  statements.     Fraud  &  F.  C,  §§  251,  256. 
confidence  and  trust.     Fraud  &,  F.  C  §  274. 
means  of  information  equally  opeu   to  both  parties;  equity   will  enforce  contract 

Fraud  &  F.  C  g§  248,  260.  266. 
waiver  of.     Fraud  &  F.  C.t  55  3*5. 

sale  of  lands.     Fraud  &  F.  C,  g*  837-342.  845.  318.  349. 
sale  of  lands;  necessary  proof.     Fraud  &  F.  C.  $  348. 
property  not  present     Fraud  &  F.  C,  ^  249,  276. 
wrong  location  of  lands;  mistake.     Fraud  &  F.  C,  §  337. 
effect  of  examination  of  lands  by  purchaser.     Fraud  &  F.  C.  §  349. 
implied  representations  as  to  title  and  right  to  convey.     Fraud  &  F.  C,  §  261. . 
vendor's  title  and  quality  of  land ;  rescission.     Fraud  &  F.  C,  §  260. 
quality  of  land ;  warranty.     Fraud  <fe  F.  C,  g<  276,  305. 
quantity  and  quality  of  land  ;  seller  deceived.     Fraud  &  F.  C,  §  255. 
quantity  of  land ;  caveat  emptor.     Fraud  &  F.  C,  g  200. 

sale  of  land  by  acre;  mistake  as  to  quantity;  correction.     Fraud  &  F.  C,  §257. 
sale  of  land;  words  ••  more  or  less."     Fraud  &  F.  C.  §g  25?,  200. 
mistake  as  to  quantity  of  land ;  rescission.     Fraud  &  F.  C,  £§  259,  208.     - 
relief  in  equity ;  no  adequate  remedy  at  law;  gross  laches.     Fraud  &  F.  C,  §  280. 
delay;  two  years  after  sale;  discovery;  defense.     Fraud  &  F.  C.  §  300. 
lapse  of  time;  statute  of  limitations.     Fraud  &  F.  G,  §§  283,  207. 
jurisdiction  of  equity.     Fraud  &  F.  G,  §  285. 

sufficiency  of  allegation  for  alleged  false  representations.     Fraud  &  F.  C,  §  318. 
written  agreement;  argument  agaiust.     Fraud  &  F.  C,  £  307. 
assignment  of  contract;  guaranty  of  assignee;  defense.     Fraud  &  F.  G,  §  349. 
defense;  written  guaranty  giving  another  remedy.     Fraud  &  F.  C,  §  311. 
defense  of;  duty  of  party.     Fraud  &  F.  C.,4  304. 
all  negotiations  to  be  considered.     Fraud  &  F.  C,  §  347. 
no  right  of  action  in  party,  none  in  assignee.     Fraud  &  F.  C,  §  322. 
recovery;  party  must  have  acted  on.     Fraud  &  F.  G,  §  321. 

grantee  is  owner  as  to  third  persons  when  consideration  is  paid.     Fraud  &  F.  C,  §  312. 
rescission;  proof  of;  mistake.     Fraud  &  F.  C,  §  341. 
rescission;  rule  as  to.     Fraud  &  F.  C,  §  286. 
rescission;  damages  at  law,  no  defense.     Fraud  &  F.  C,  §  308. 
rescission  where  property  cannot  be  restored.     Fraud  &  F.  C,  §  284. 
rescission;  innocent  holder  of  notes.     Fraud  &  F.  G,  §  314. 
state  laws.     Fraud  &  F.  G,  §  316. 

FAST  DAY.    See  Holidays. 

FEDERAL  COURTS.    See  Court  of  Claims;  United  States  Courts. 

FEES  AND  SALARIES.  See  Army  Officers;  Attachment;  Claims  against  the  Government; 
Clerks  of  Courts;  Collection  of  ltevenue;  Congress;  Construction  of  Statutes;  District 
Attorneys;  Jurors;  Masters  %n  Chancery;  Navy;  Puymastern;  Postmasters;  Secretary 
of  Treasury;  Treasury  Department;  United  States  Marslials;  Ministers  and  Consuls, 
Witness  Fees. 

1.  In  General. 

distinction  between  costs  and  fees.     Fees  &  Sal.,  §§  250,  251. 
revenue  cases.     Fees  &  Sal.,  £§  249,  250. 

912 


F*b.]  INDEX.  IFee. 

FEES  AND  SALARIES,  In  General— continued. 

cases  in  which  the  government  is  liable.    Fees  &  Sal.,  §§  249,  250,  251,  252. 
construction  of  statutes  relative  to  navy  agents  and  the  compensation  to  which  they  are 

entitled.    Fees  &  Sal.,  §g  2,  5. 
rule  as  to  fees  of  successful  party.    Fees  &  Sal.,  23,  24. 
rule  as  to  absence.    Fees  &  Sal.,  §§  20,  21. 
fees  fixed  by  law  govern.     Fees  «  Sal,  8  459. 
as  to  time  of  payment    Fees  &  Sal.,  §  72. 

does  not  run  from  date  of  back- dated  commission.    Fees  &  Sal.,  §  69. 
rule  as  to  determining  reasonable  compensation.     Fees  &  Sal.,  §  33. 
reasonable  compensation  to  auditor  appointed  by  federal  court.    Fees  &  Sal.,  §  34. 
officer  is  entitled  to  reasonable  fee  where  none  is  established  by  law.    Fees  &  Sal.,  §  3G. 
reasonable  compensation  to  diplomatic  agent.     Fees&  Sal*  §  48. 
when  surveyor-general  entitled  to  be  reimbursed  for  salary  and  expenses  of  agent. 

Fees  &  Sal.,  §47. 
reimbursing  navy  agent  for  actual  expenses.     Fees  &  Sal.,  §  234. 
increased  expenses  may  be  allowed.    Fees  &  Sal.,  £11. 
*  mileage  applies  to  distance  traveled  by  sea.     Fees  &  Sal.,  §  239. 
officers  performing  duties  of  a  higher  grade.     Fees  &  Sal.,  §  22. 
construction  of  section  824,  Revised  Statutes,  as  to  the  docket  fee  of  $20.    Fees  &  Sal., 

§26. 
mandamus  is  the  proper  remedy  to  compel  payment.    Fees  &  Sal.,  §  32. 
disallowed  claims  may  be  presented  to  court  and  jury.    Fees  &  Sal.,  §  80. 
rule  as  to  charging  interest  for  refusal  to  pay  over  money,  applicable  only  to  wilful  de- 
faulters.    Fees  &  Sal..  §§  10,  456. 
item  illegally  rejected  will  draw  interest  from  date  of  rejection.    Fees  &  SaL,  §  19. 
interest;  liability  of  officer;  statute.    Fees  &  Sal.,  §  455. 

as  to  salary  of  ifing  as  superintendent  for  construction  of  harbor.     Fees  &  Sal.,  £80. 
as  to  salary  of  General  Riley,  as  executive  of  convention  of  California.     Fees  &  SaL, 

§§78,79. 
commissions  of  Col.  Daniel  Randall  under  private  act  of  congress  of  August  18,  1856. 

Fees*  Sal.,  §76. 
travel  not  included  in  the  word  services.     Fees  &  Sal.,  £73. 
recovery  against  agent  for  unlawful  seizure  of  cotton.    Fees  &  Sal.,  §  74. 
presumption  from  clerk's  receipts.    Fees  &  Sal.,  §  77. 

government  cannot  retain  salary  to  discharge  debt  of  officer.     Fees&  Sal.,  £  75. 
action  for  money  had  and  received  will  not  lie  against  ex  collector  of  customs.     Fees  & 

Sal.,  g  70. 
money  advanced  an  officer  to  be  expended.     Fees  &  Sal..  §  71. 
effect  of  word  "  employed  "  in  a  certificate  from  a  head  of  department.    Fees  &  Sal., 

§66. 
jury  cannot  draw  inferences  from  army  registers  and  general  orders  of  commanding 

officer.   ' Fees  &  Sal..  §  04. 
when  objections  to  excessive  salaries  are  waived.    Fees  &  Sal..  §  65. 
effect  of  president's  letter  as  to  legality  of  charges.     Fees  &  Sal..  §  63. 
allowance  directed  by  head  of  department  cannot  be  refused.     Fees  &  Sal.,  §  60. 
discretion  of  court  and  jury  as  to  allowance.     Fees  &  Sal.,  §  59. 
m  where  counsel  of  collector  deprived  of  moiety  in  seizure  of  vessel     Fees  &  Sal.,  §  58. 

•     taking  illegal  fees  is  indictable.    Fees  &  Sal..  §  459. 

charges  against  officers ;  decision  of  treasury  department     Fees  &  Sal.,  §  454. 

when  officials  exonerated  from  liability  for  money  stolen  from  them.    Fees  &  Sal., 

§458, 
apportionment  of;  predecessor  and  successor.     Fees  &  Sal.,  §§  27,  28. 
contracts  of  officers  not  heads  of  departments  for  legal  advice  do  not  bind  the  govern- 
ment.   Fees  &  Sal.,  §§  15.  16. 
money  illegally  paid  to  officer  may  be  recovered  back  by  government  by  action.    Fees 

<fc  Sal.,  §  18. 
may  be  claimed  out  of  excess  of  appropriation  from  preceding  year.     Fees  &  SaL.  §  14. 
money  paid  into  the  treasury  under  an  illegal  order  may  be  recovered  back.    Fees  & 

Sal.,  £§  1,  4,  13. 
the  statutory  provision  as  to  neglect  or  refusal  to  pay  over  balance  is  applicable  only  to 

commissions  pending  and  unsettled.     Fees  &  Sal..  §§  3,  6. 
'  trustees  and  executors  allowed  commissions  for  taking  charge  of  and  selling  lands  in 

Pennsylvania.    Fees  &  Sal.,  §  35. 
secretary  of  territory  entitled  to  expenses  paid  when  on  public  business.    Fees  & 

Sal.,  $  88. 
voluntary  clerical  services  entitle  clerk  to  compensation,  when.    Fees  &  Sal.,  §  39. 
when  not.    Fees  &  Sal..  £§  40-43. 

contracts  for  services  of  extra  clerks.    Fees  &  Sal..  §§  41-45. 
clerks  of  departments;  furloughs.     Fees  &  Sal.,  §561. 

rule  as  to  fees  of  district  attorneys,  clerks,  etc.    Fees  &  Sal.;  §§  249,  250,  251,  252. 
distillers;  salary  of  storekeepers.     Fees  &  Sal.,  §§  575,  576. 
aliowanoe  to  auctioneer.     Fees  &  Sal.,  §  569. 
allowance  to  sheriff  for  keeping  property.    Fees  &  Sal.,  §  570* 
allowance  to  watchmen.     Fees  &  Sal.,  §§  563-565. 
laborers  and  messengers,  fees  of.     Fees  &  Sal.,  g§  566-568. 
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FEES  AND  SALARIES  — continued, 

2.  Suspended  or  Removed  Officer. 

no  person  entitled  to  emoluments  of  an  office  after  he  has  ceased  to  hold  it*    Fees  & 

Sal.,  g»  99,  100, 
rule  applied  to  navy  agent,  ad  to  board,  compensation  and  expenses,  after  notice  of  the 

relocation  of  his  appointment.    Fees  &J  Sal,,  $  101. 
of  removed  officers.     Gov.,  g§  747-749. 

officer  suspended  by  president  not  entitled  to  salary.    Fees  &  Sal.,  §g  81,  88,  89. 
rule  where  officer  is  removed  by  the  president,  by  operation  of  new  commission.     Fees 

&  Sal..  §  17. 
riile  of  payment,  where  officer  is  removed  of  resigns,  When  paid  by  the  quarter.    Fees 

&  Sal.,  gg  108. 104. 
officer  not  entitled  to  pfty  after  dismissal,  though  order  is  subsequently  revoked.    Fees 

&SaL,  $106a. 
when  entitled  to  pay.     Fees  &  Sal.,  g§  107-111. 
officer  suspended  without  notice,  entitled  to  be  reimbursed  for  payment  of  clerk  hire 

and  office  rent,  when.     Fees  &  Sal.,  £g  84-88,  92-90. 
officer  suspended  and  reinstated  cannot  claim  salary  for  unavoidable  delay  in  getting 

possession  of  office.    Fees  &  Sal.,  g§  82,  88,  89. 
officer  not  entitled  to,  when  resignation  is  accepted  and  he  discontinues  his  duties.     Fees 

&Sal..  S  105. 
deputy  collector  entitled  to  salary  of  collector,  when  latter  is  suspended.    Fees  &  Sal., 
§§  8a,  90,91. 
of  dies.     Fees  &  Sal.,  gg  87,  101-111. 
officer  entitled  to  salary  after  removal,  if  he  continues  to  perform  duties.    Fees  &  Sal., 

S§  102,  103. 

tf.  Extra  Compensation. 

as  to  claims  for  disbursements.    Fees  &  SaL,  £3  113,  115,  131, 122,  127. 

usage  of  government  admissible  in  claim  for  extra  compensation.    Fees  &  Sal.,  §  140. 

extra  service  cannot  be  allowed  by  the  head  of  a  department,  without  authority.     Fees 
<fc  Sal..  $  117. 

right  of  president  to  detach  officer  for  special  service  and  allow  extra  pay  therefor. 
Fees  <fe  Sal.,  Jj  120. 

section  8  of  act  of  March  3,  1839.  identical  with  section  2  of  act  of  March  3,  1835,  as  to 
extra  compensation.     Fees  &  Sal.,  £  141. 

personal  as  well  as  official  agency  must  be  shown.     Fees  &  Sal.,  §  139. 

extra  compensation  to  officers  whose  pav  is  fixed  by  law  forbidden.     Fees  &  Sal.,  §  92. 

authority  in  secretary  of  treasury  to  make  extra  allowance  is  discretionary,  and  no  ap- 
peal lies.     Fees&  Sal.,  g§  116,  130-182. 

no  allowance  for  extra  services  of  collector  unless  previously  approved  by  secretary  of 
treasury.     Fees  &  Sal.  ,£131. 

such  allowance  is  discretionary.     Fees  &  Sal..  £  131. 

officer  cannot  recover  extra  pay,  unless  services  were  rendered  in  pursuance  of  existing 
law.     Fees  <fe  Sal.,  £$  1 15.  129. 

officer  employed  by  a  department '  to  do  extra  service  may  recover  therefor,  unless,  etc. 
Fees  &  Sal..  £g  112,  125. 

claim  for  extra  compensation  not  waived  because  not  presented  to  treasury  when  to  • 
congress.     Fees  &  Sal.,  $  144. 

extra  compensation  is  to  be  graduated  by  amount  paid  for  like  services.    Fees  &  SaL, 
§145. 

head  of  department  may  allow  compensation  in  excess  of  amount  agreed  upon  for 
services  rendered  under  special  contract.     Fees  &  Sal.,  §  145. 

law  as  to  extra  pay  supersedes  a  contract  by  the  head  of  a  department  and  officer,  prior 
to  the  passage  of  the  law.     Fees  &  Sal.,  £j  220. 

an  allowance  of  extra  pay  by  secretary  of  navy  will  be  paid  though  rejected  by  subse- 
quent secretary.     Fees  &  Sal.,  g  222. 

extra  compensation  for  performing  the  duties  of  two  offices.    Fees  &  Sal.,  §§  181-190. 

extra  compensation  allowed  only  when  duties  of  another  and  distinct  office  are  dis- 
charged.    Fees  &  Sal.,  £187. 

for  performing  duties  of  another  office.     Fees  &  Sal.,  §§  233,  240. 

no  allowance  for  extra  pay  to  one  who  fills  the  office  of  navy  agent  and  acts  as  navy 
pension  agent.     Fees  &  Sal..  &U21,  122,  130. 

extra  compensation  for  performing  duties  of  higher  grade.     Fees  &  Sal.,  §§  172-175. 

no  extra  allowance  for  performing  necessary  duties  of  office.    Fees  &  Sal,,  §§  114,  128, 
138. 

rule  as  to  extra  compensation  of  act  of  August  23,  1842,  applied  to  claim  of  collector 
for  services,  etc.,  for  light-house  purposes,  outside  of  his  district.    Fees  &  Sal.,  §  142. 

act  of  March  2.  Ib39,  as  to  extra  compensation,  etc.,  ia  not  restricted  in  its  application 
to  the  year  of  its  enactment.     Fees  &  Sal.,  g  143. 

what  officers  and  employees  are  entitled  to  twenty  per  centum  additional  pay.    Fees 
&  Sal.,  §8  191-218. 

deputy  clerk  under  contract  with  clerk  of  court,  not  entitled  to  benefit  of  allowing  ad- 
ditional compensation.     Fees  &  Sal..  §  118. 

employees  of  government  printing  office  cannot  claim  extra  pay,  as  of  executive  de- 
partment.   Fees  &  Sal.,  §§  120,  184. 

914 


Fre.1  INDEX.  [bissu 

FEES  AND  SALARIES,  Extra  Compensation  — continued. 

court  criers,  deputy  clerks,  and  messengers  of  the  supremo  court  of  the  District  of  Co- 
lumbia, not  entitled  to  benefit  of  act  allowing  extra  pay  as  executive  officers.     Fees 

&  Sal.,  §£119,  188. 
lieutenant  of  the  array  is  not  entitled  to  commissions  on  disbursements  as  assistant 

quartermaster.     Fees  &  Sal.,  §  158. 
clerks  in  state  department  not  entitled  to  commissions  for  disbursements.    Fees  &  Sal.. 

§154. 
chief  clerk  of  post  office  department  not  entitled  to  commissions  on  disbursements  and 

loans  made.    Fees  &  Sal.,  8  106. 
register  of  the  treasury  entitled  to  extra  pay  for  receiving  and  disbursing  publio  mon- 
eys.    Fees  &  Sal.,  g  157. 
when  collector  of  marine  hospital  entitled  to  extra*  pay  on  moneys  received.     Fees  & 

Sal.,  §  158. 
when  superintending  engineer  of  fortification  not  entitled  to  commissions  as  disbursing 

agent    Fees  &  Sal.,  §  159. 
extra  compensation  for  sale  and  distribution  of  stamps.    Fees  &  Sal.,  §§  169-171. 
extra  pay  for  special  services  of  enlisted  men  in  the  army.    Fees  &  SaL,  §  177. 
extra  pay  to  officers  of  exploring  expedition.     Fees  &  Sal.,  £  178. 
one  acting  as  secretary  of  war  entitled  to  pay  of  secretary.    Fees  So  SaL,  §  180. 
employee  in  the  surgeon-general's  office  is  entitled  to  extra  pay,  under  joint  resolution 

of  June  22,  1874.    Fees  &  Sal.,  §  197. 
public  printer  entitled  to  twenty  per  cent,  extra  pay,  under  joint  resolution  of  July  20, 

1854.    Fees  &  Sal.,  §  194. 
secretary  of  legation.     Fees  &  Sal.,  §§  219,  295. 
claimant  who  has  contract  to  carry  the  mail,  entitled  to  extra  pay  for  employing  horses 

and  coaches.     Fees  &  Sal.,  §221. 
extra  pay  for  services  and  expenses  to  commissioner  to  erect  a  territorial  penitentiary, 

disallowed  when.     Fees  &  Sal.,  g  228. 
extra  pay  for  services  for  the  suppression  of  slave  trade.     Fees  So  Sal.,  §  224. 
extra  pay  of  clerks  in  the  departments.     Fees  &  Sal.,  $  225. 
extra  pay  to  employee  in  postoffice  department.     Fees  &  Sal.,  §$  232,  283,  288. 
extra  services  in  office  of  auditor  of  the  treasury  for  the  postoffice  department.    Fees 

<fe  Sal.,  g  281. 
extra  pay  to  Indian  agent  for  negotiating  treaty.    Fees  &  Sal.,  §  227. 
to  clerk  of  house  of  representatives  for  map  of  public  lands.     Fees  &  Sal.,  g  287, 
army  officer;  order  from  superior.     Fees  &  SaL,  3  244. 
extra  services  of  chief  engineer.     Fees  &  Sal.,  §$  228,  230. 
lieutenant-colonel,  for  care  of  clothing  as  captain.    Fees  &  Sal.,  §  241. 

FERRIES.    See  Franchise. 

order  to  keep  ferry,  when  void.    Fer.,  §47. 

grant  of  ferry  franchise  is  assignable.    Fer..  §  45. 

grantee  of  license  of  ferry  cannot  assign.     Fer.,  $  46. 

sale  of  land;  right  appurtenant;  reservation.   Fer.,  §§  41,  44. 

divesting  appurtenant  ferry  right.    Fer.,  $  42. 

right  of  District  of  Columbia  to  license.     Fer.,  §  71. 

riparian  land-owner;  appurtenant  ferry  right.     Fer.,  g§  41,  42. 

owner  of  soil;  public  road;  interfering  with  licensed  terry.     For.,  §  40. 

quo  warranto;  inquiry  as  to  usurpation  of  franchise.     Fer.,  g  38. 

power  of  state  to  revoke  grant.     Fer.,  §£  30,  37. 

ferry  franchise  subject  to  eminent  domain.     Fer.,  §  35. 

congress  cannot  license^  ferry  within  state  limits.     Fer.,  §4tt. 

modification  of  franchise ;  right  reserved.     Fir..  §  33. 

establishing  ferry  not  infringement  of  bridge  franchise.     Fer.,  §  22. 

interference  by  New  York  legislature  with  ferry  franchise  of  New  York  city,    Fer., 

§  25. 
limitation  of  ferry  franchise  of  New  York  city.    Fer.,  §  26. 
license  of  by  city 'council :  mayor's  signature.     Fer.,  g$  10,  28. 
Montgomerie  charter  of  1780;  ferry.     Fer.,  §  27. 
as  to  validity  of  statute;  governor  s  approval.     Fer.,  g  48. 
corporation  agents ;  license;  parol  agreement.     Fer.,  §28. 
ferry  right  subject  to  incidents  of  real  property.     Fer.,  48. 
ferry  franchise  is  property.     Fer.,  §§  7,  17. 
granting  exclusive  franchise  belongs  to  states.    Fer.,  §§  4,  19. 
franchise  gran  table  only  to  riparian  owners  under  Kentucky  laws.    Fer.,  §  15. 
concurrent  action  of  states  in  establishing  ferry.     Fer.,  §  16. 
state's  right  to  grant  franchise  on  boundary  river.    Fer.,  £$  4,  6,  89. 
eminent  domain;  abuse  of  right  by  state;  jurisdiction.     Fer.,  g  14. 
enrolling  and  licensing.    Fer.,  §£  67-70. 
indictment;  license;  quo  warranto.    Fer.,  §66. 
license;  legislature;  county.    Fer.,  §§65,  66. 
license  of  engineers  and  pilots.    Fer.,  §  64. 
laws  of  congress  for  protection  of  passengers.     Fer.  §§  62,  63. 
rights  barred  by  lapse  of  time.     Fer.,  gg  50,  57. 
infringement  of  rights.     Fer.,  §g  53-61. 
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FERRIES  —  continued. 

right  of  railroad  to  maintain  a  ferry.    Fer.,  §  53. 

taxing  ferries.     Fer.,  £§  54,  55. 

collisions;  damages.     Fer.,  §§  49-51. 

liability  for  negligence.     Fer.,  §  52. 

rights  of;  public  nature;  legal  control.    Fer.,  §3  31-33. 

subject  to  control  by  government.     Fer.,  §§  1,  12. 

toll  bridge;  state  authorizing  use  of  ferry  after  discontinuance.     Fer.,  §  33. 

boat  to  transport  ralroad  cars  only,  not  a  ferry.    Fer.,  £§  9,  27. 

boat  propelled  backwards  and  forwards  is  a  ferry.    Fer.,  §§  8,  21. 

ferry  distinguished  from  bridge.     Fer,  §3  21, 24. 

encroaching  on  ferry  privileges.     Fer.,  §  18. 

rights  of  vessel  by  enrollment  and  license.    Fer.,  §§  3,  IS. 

right  sustained  by  supreme  court  of  state,  recognized  by  federal  courts.     Fer..  §§  5,  15. 

rights  of  commerce  give  no  authority  to  invade  rights  of  property.     Fer.,  §  20. 

construction  of  legislative  grants  of  exclusive  privileges.     Fer.,  §  23. 

rule  of  construction  where  grant  admits  of  two  interpretations.     Fer.,  §  13. 

when  grant  not  exclusive.    Fer.,  §311.  29. 

grant  construed  to  be  exclusive  only  when  so  expressed  or  necessarily  inferred.    Fer., 

&  11.  29. 
ferry  grants  by  legislature  construed.     Fer.,  §  80. 
grant  of  right;  doubtful  words;  construction*     Fer.,  §§  2,  12. 

FISHERIES. 

as  to  rights  of.     Fish.,  §§  8,  11,  12,  13. 
regulation  of  mode  of  fishing.     Fish..  §§  9, 10. 
rights  in  New  Jersey.     Fish.,  §§  19,  20. 
state  may  regulate  rights  of.    Fish.,  §§  1,  2  et  seq. 
.  enrollment  and  license  of  vessel;  control  by  state  laws.     Fish.,  §  2. 
enrollment  and  license;  oath  of  master,  void.     Fish.,  §  32. 
whaling  voyage.     Fish.,  g§  33-36. 
vessel  licensed  for  cod  fishery;  libeled  for  mackerel  fishery,  when.     Fish.,  §§18,  22,  23. 

mackerel  for  bait  and  provisions.     Fish.,  §  21. 
navigable  waters;  soil  below,  low  water  mark;  rights  in.     Fish.,  §§  1,  2-4. 
as  to  fishing  bounty*     Fish.,  §g  26-31. 
share  of  fisherman.     Fish..  §  24. 
property  in  dead  whale.     Fish.,  §  25. 
constructing  dams.     Fish.,  §§  16, 17. 

oysters;  state  laws  preventing  destruction  of,  valid.     Fish.,  §§  1,  5-7. 
anchoring  in  fishery ;  liability.     Fish.,  §§  14,  15. 

FISHERMAN,  BOUNTIES  OF.    See  Collectors  of  Revenue;  FisJieries. 

FOREIGN  GOVERNMENTS.    See  Government;  President 

right  of  foreign  sovereign  or  state  to  sue  in  courts  of  United  States.     For.  Gov.,  SS  1, 

3,  7. 
judicial  notice  of  foreign  laws.     For.  Gov.,  §  22. 
how  existence  of  foreign  state  judicially  known.     For.  Gov.,  §§  9-11. 
citizenship;  right  of  election.     For.  Gov.,  §  25. 

whether  revolting  colony  is  a  state,  is  political  question.     For.  Gov.,  §§  20,  21. 
tribe  of  Indians  not  a  "foreign  state"  and  cannot  sue  in  United  States  courts.     For. 

Gov.,  §  18. 
jurisdiction  of  consuls  to  Pagan  and  Mohammedan  states.     For.  Gov.,  §  19. 
loreign  consul-general;  exemption  from  suit.     For.  Gov.,  §  17. 
as  to  Chinese  immigration.     For.  Gov.,  §§  12,  13. 
forfeiture;  vessel  of  insurgent  power;  act  1794.     For.  Gov.,  §  10. 
laws  in  ierrorem*    For.  Gov.,  §  23. 

bills  drawn  by  United  States  on  France.     For.  Gov..  §  24. 
unauthorized  act  of  United  States  minister.     For.  Gov.,  §  14. 
British  creditors.     For.  Gov.,  g§  27-31. 
titles  to  land  of  British  subjects.     For.  Gov.,  £§  32-39. 

British  corporation;  property  of;  treaties  of  1783  and  1794.     For.  Gov.,  §  40. 
British  subjects;  right  to  sue  in  court  of  claims.     For.  Gov.,  §§  2,  5. 
aliens  have  right  to  sue  in  court  of  claims,  when.     For.  Gov.,  £§  2,  5,  6. 
suit;  King  of  Spain ;  motion.  For.  Gov.,  §  8. 

deposition  of  foreign  sovereign  does  not  abate  suit.     For.  Gov.,  §§  1,  4. 
prosecutions  for  piracy.     For.  Gov.,  §  11. 
claims  against  Spain;  treaty  of  1819.     For.  Gov.,  g§  15,  16. 
treaty  with  Spain  as  to  privateers.     For.  Gov.,  §  26k 

FOREIGN  LAWS.    See  Foreign  Governments. 

FORMER  JUDGMENTS.    See  Judgment 

FRANCHISE.     See  Ferries. 

what  is.     Grants  &  Franch.,  §  26. 
is  property.     Grants  &  Franch.,  §  27. 
how  granted.     Gran  is  &  Franch.,  £  33. 
special  privilege.    Grants  &  Franch.,  §  33. 
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FRANCHISE  —  continued. 

exempt  from  seizure.     Grants  &  Franch.,  §  2S. 

subject  to  demands  of  creditors  in  equity.    Grants  &  Franch.,  §  29. 

immunity  from  taxation  is  not.     Grants  &  Franch.,  §  30. 

considered  with  that  to  which  it  appertains.     Grants  &  Franch..  §  30. 

may  be  resumed  or  extinguished,  when.     Grants  &  Franch.,  §  81." 

as  to  proviso  in  legislative  act.     Grants  &  Franch.,  g  32. 

FRAUD.     See   Consideration;   Equity;   False   Representations;   Fraudulent   Conveyances; 
Interest;  Injunction;  Pleadings;  Practice;  Voluntary  Conveyances. 
i    In  G  rn~er at 

fraud  in  law  defined.    Fraud  &  F.  C  §§  1,  16. 

actual  and  constructive  fraud  defined.    Fraud  &  F.  C,  §g  32,  38. 

deceit  an  essential  ingredient.     Fraud  &  F.  C,  §  31. 

fraud  and  injury  must  concur  to  justify  action.     Fraud  &  F.  C,  §  33. 

fraud  not  imputable  to  government.    Fraud  &  F.  C.  £  10 1, 

where  there  was  means  of  knowledge.     Fraud  &  F.  C.  §S  9.  22. 

in  tracing  honest  motive,  preferred.     Fraud  &  F.  C. ,  §§  34,  33. 

breach  of  trust;  intent  necessary.     Fraud  &  F.  C,  §  6tf. 

common  design;  all  parties  guilty.    Fraud  &  F.  C,  §§  02,  63. 

fraud  of  associates.     Fraud  &  F.  C,  §5  10. 

fraud  of  agent.     Fraud  &  F.  C,  §§  7,  8,  11,  20  et  seqr  152-156. 

rule  as  to  false  representations  by  an  agent  authorizing  a  rescission  of  sale  and  binding 

principal.     Fraud  &  F.  C,  $  24. 
profits  by  agent.     Fraud  &  F.  C,  §§  152,  153,  155,  156. 
judgments  may  be  impeached  for  fraud.     Fraud  &  F.  C,  §  37. 
in  inducing  a  sale.     Fraud  &  F.  C,  §  8. 

possession  of  property,  ownership  in  another.     Fraud  &  F.  C,  S^  5,  17. 
note  and  mortgage  of  ignorant  person.     Fraud  &  F.  C.  gg  13,  2S. 
consignment  to  insolvent  to  enable  him  to  defraud  creditors.     Fraud  &  F.  G,  §  4. 
possession  by  consignee.    Fraud  &  F.  C,  §g  6,  15,  18. 
goods  bona  fide  consigned;  seized;  trover.     Fraud  &  F.  C,  §  l->. 
warehouseman;  false  receipt ;  liability.     Fraud  &  F.  C,  £§  14,  80. 
contract  of  purchase  to  keep  article  out  of  market.     Fraud  &  F.  C,  §  7. 
limiting  liability  of  stockholders.    Fraud  &  F.  C,  g§  142,  143. 
between  debtor  and  creditor.     Fraud  &  F.  C,  §$  121-123. 

bank  notes;  action  against  directors;  defense;  Michigan  act.     Fraud  &  F.  C,  §  124. 
in  administration.     Fraud  &  F.  C,  gj5 114-120. 

offer  to  perform  contract  after  knowledge  is  waiver.     Fraud  &  F.  G,  §  67. 
in  partnership  affairs.     Fraud  &  F.  C,  §g  102,  103. 
in  bonds.     Fraud  &  F.  C,  £$  94-97. 
in  bottomry  bonds.     Fraud  <fc  F.  C,  §§  98,  99. 
as  to  bills  and  notes.     Fraud  &  F.  C,  §3  87-92. 
of  third  party ;  effect  of.     Fraud  &  F.  C. ,  §g  64-66. 
as  to  innocent  parties.     Fraud  &  F.  C,  §  59. 
as  to  deed.     Fraud  &  F.  C,  gg  133-140. 
effect  of  bankruptcy.    Fraud  &  F.  C,  §  147. 
stamp  on  deed.     Fraud  &  F.  C,  §  144. 
sale  of  slave.     Fraud  &  F.  C,  §£  145, 146. 
in  judicial  proceedings.    Fraud  &  F.  C.  £g  71-86. 

secret  settlement  by  woman  on  eve  of  marriage.     Fraud  &  F.  C,  g  148. 
obtaining  devise;  trustee  ex  malijicio.     Fraud  &  F.  C,  §  166. 
reward;  deceit  by  public  officer.     Fraud  &F.  C,  g  149. 

ship's  papers,  when  fraudulent,  no  proof  of  valid  title.     Fraud  &  F.  C,  §  173. 
action  for  alimony;  conveying  propertv.     Fraud  &F.  C,  §3  167,  168. 
in  insurance.    Fraud  &  F.  C,  £$  157, 153. 
in  lease  of  premises.    Fraud  &  F.  C,  ££  169,  170. 
patent  rights.    Fraud  &  F.  C,  §£  159-165. 
in  lottery.     Fraud  &  F.  C,  §  174. 
act  done  in  fraud  of  law.     Fraud  &  F.  C,  §5 173. 
release;  joint  contractors;  lien.     Fraud  &  F.  C,  §  171. 
land  patents.    Fraud  &  F.  C,  §  180. 

mortgage  by  widow;  subsequent  agency.    Fraud  &  F.  C,  §  182. 
bond ;  transfer  of  equitable  title;  aid  of  court.     Fraud  &  F.  C,  §  181. 
agreement  operating  as  fraud  upon  third  persons.     Fraud  &  F.  C.  §  184. 
bonds  received  upon  trust;  parlicipes  criminis.     Fraud  &  F.  C,  §  li<5. 
fraud,  perjury  and  forgery  in  obtaining  evidence  by  grantee.     Fraud  &.  F.  C,  g  188. 
loss  of  vessel ;  fraud,  question  of  fact.     Fraud  &  F.  C,  $  191. 
fraudulent  seizure  of  vessel;  attachment.     Fraud  &  F.  C.  £  192. 
Mexican  grant  of  lands  in  California.     Fraud  &  F.  C,  §  193. 
bond  of  postmasters ;  omission  to  bring  action  on  by  postmaster-general.     Fraud  &  F. 

c.f  g  iys. 

discharge  under  Rhode  Island  poor  debtor's  law.     Fraud  &  F.  C,  §  194. 
conveyance;  cancellation  of  bond  and  mortgage.     Fraud  &  F.  C,  g  197. 
collusive  capture  of  vessel ;  decree  of  condemnation.     Fraud  &  F.  C,  §  195, 
collision ;  exaggerated  bills  of  workman.     Fraud  &  F.  C,  £  196. 
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FRAUD — continued. 

2.  Proof  of. 

is  question  of  law  and  fact     Fraud  &  F.  C. ,  §3  48>  &>• 

proof  of  actual  fraud.    Fraud  &  F.  C,  §  38  et  seq. 

sufficiency  of  proof.    Fraud  &  F.  C,  §§  3,  21,  851. 

fraud  is  never  presumed,  but  must  be  proved.  *  Fraud  &  F.  C,  §§  42,  43,  54,  389. 

proof;  circumstantial  evidence.    Fraud  &  F.  C,  §,*$  40,  41,  43.  47. 

proved  by  circumstances  against  oath  of  parties.     Fraud  &  F.  C,  §  51. 

whole  circumstances  to  be  considered.     Fraud  &  F.  C,  §  50. 

paity  must  point  out  acts  upon  which  he  relies.     Fraud  &  F.  C.f  §  55. 

suspicious  circumstances;  proof  beyond  reasonable  doubt.     Fraud  &  F.  C.,.§  562* 

must  be  established  beyond  reasonable  doubt.     Fraud  &  F.  C,  §  52. 

not  imputed  on  mere  suspicion.    Fraud  <fc  F.  C,  §  49. 

intent  to  defraud ;  proof  of  other  acts.    Fraud  &  F.  C,  §§  2,  21, 60,  61. 

presumption;  unconscionable  profits.    Fraud  &  F.  C,  §  69. 

burden  of  proof.    Fraud  &  F.  C.  §§  38,  53. 

negotiable  bond ;  burden  of  proof.     Fraud  &  F.  C,  §  93. 

statement  of  opinion.    Fraud  &  F.  C,  §  386. 

settlement;  parol  evidence.    Fraud  &  F.  C,  §  12. 

assignment  of  land  warrant.     Fraud  &  F.  C,  §  57. 

8.  Affecting  Sale  of  Lands. 

sale  of  land ;  opportunity  to  examine.    Fraud  &  F.  C,  §22. 

character  of,  that  will  vitiate  sale  of  lands.    Fraud  &  F.  C.  $  23. 

acquiring  another's  lands;  equity  will  compel  trausfer.     Fraud  &  F.  G,  §  137. 

.contracts  for  purchase  of  lands;  combination.    Fraud  &  F.  C,  §183. 

sale  of  land;  specific  performance;  defense.     Fraud  &  F.  C,  §  189. 

fraud  by  one  joint  owner  of  land.    Fraud  &  F.  C,  §  190. 

purchaser  from  defrauded  vendee.     Fraud  &  F.  C,  §  141. 

bona  fide  purchaser.    Fraud  &  F.  C,  §§  104-113. 

vendor  and  purchaser.    Fraud  &  F.  C,  §§  125-130. 

rescission  of  sale  of  lands.     Fraud  &  F.  C,  §  181. 

sale  of  land ;  action  to  rescind  contract;  lapse  of  time.    Fraud  &  F.  C,  §  27. 

disaffirmance  of  conveyance.     Fraud  &  F.  C,  §  136. 

foreclosure  sale;  fraudulent  combination.    Fraud  &  F.  C,  §  176. 

railroad;  mortgage;  foreclosure;  new  company;  creditors.     Fraud  &  F.  C,  §§  177-179. 

public  sale;  preventing  competition.    Fraud  &  F.  C.  §§  133,  134. 

partition  sale;  interest  of  commissioners.    Fraud  &  F.  C,  §  132. 

judicial  sale.;  sacrifice  of  land.    Fraud  <fe  F.  C,  §  135. 

4.  As  Affected  by  Relation  of  Parties  ;  Undue  Influence. 

mental  weakness.    Fraud  &  F.  C,  §§  381,  382. 

heirs  ignorant  of  title  and  value  of  property;  release  by.     Fraud  &  F.  G,  §380. 

deed  to  clergyman  by  member  of  church.    Fraud  &  F.  C.,  £  379. 

transactions  between  parent  and  child.    Fraud  &  F.C.,  §  L75. 

deed  from  child  to  parent.    Fraud  &  F.  C,  §§  371,  874,  376-378. 

lapse  of  time ;  death  of  parties  to  deed ;  effect  of,  in  equity.    Fraud  &  F.  C,  §§  372,  375. 

5.  As  Effected  by  Concealment. 

sufficiency  of  concealmeut  to  avoid.    Fraud  &  F.  C,  £S  391,  393.  394. 

suppression  of  trutli  equivalent  to  falsehood,  when.     Fraud  &  F.  C,  §  392. 

omission  to  communicate  a  fact.    Fraud  &  F.  C,  §§  383,  385. 

when  silence  not  sufficient.    Fraud  &  F.  ©.,  $  895, 

when  vendee  not  bound  to  speak.     Fraud  &  F.  C,  §  396. 

party  standing  silently  by,  while  another  buys  property.    Fraud  &  F.  C,  §  898. 

agent  acting  for  his  own  benefit.     Fraud  &  F.  C.,  §  400. 

concealment  of  mortgage.    Fraud  &  F.  C,  §  401. 

sale  of  horse;  hidden  defects  known  to  seller.     Fraud  &  F.  C,  §  899. 

trustee  withholding  facts  from  creditors.     Fraud  &  F.  C.  §  397. 

contract  by  stockholder  and  corporation  for  sale  of  stock.    Fraud  &  F.  C,  §§  383t 

388,  390. 
notes;  compromise;  marriage  settlement.    Fraud  &  F.  C,  §  402. 

6.  Actions  for;  Relief. 

jurisdiction;  law  and  equity.    Fraud  &  F.  C,  §§  426-444. 
relief ;  fraud  must  be  proved.     Fraud  &  F.  C,  §$  492-494. 

burden  of.     Fraud  &  F.  C.  §  495. 
presumptive  fraud;  complete  relief  in  equity.    Fraud  &  F.  C,  §  441. 
disaffirm  contract  or  damages.    Fraud  &  F.  C,  §§  400,  414. 
bill  of  review.     Fraud  &  F.  C,  §§  486-488. 
fraud  of  complainant;  no  relief.     Fraud  <fe  F.  C.  §  502. 
relief  where  there  were  means  of  knowledge.     Fraud  &  F.  C,  §§  9,  28. 
combination ;  no  relief  to  parties  to.     Fraud  &  F.  C,  S  496. 
intent  must  be  averred  when  relied  upnn.     Fraud  &  F.  C,  $5  58. 
failure  of  proof  on  alleged  grounds;  other  relief.     Fraud '&  F.  C.  §  887. 
court  may  direct  issue  of  fiaud  tried  by  jury.     Fraud  &  F.  C,  §  55. 
equity  will  not  enjoin  legal  defense,  when.     Fraud  &  F.  C,  §  151. 
equity  will  sustain  unaffected  part.     Fraud  &  F.  C,  §  70. 
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FRAUD,  Actions  foe;  Relief— continued. 

consignment;  partnership  assets  cannot  be  taken.     Fraud  &  F.  C,  §  18. 

loss  of  anticipated  commissions  on  expected  consignment  as  ground  of  damages.    Fraud 

&  F.  C.t  §  29. 
in  Texas  equitable  rule  as  to  fraud  followed.    Fraud  &  F.  C.  §  5C. 
general  plea  of  fraud  in  bankruptcy  insufficient.     Fraud  &  F.  C,  §  150. 
act  km  against  officers  and  directors  of  insolvent  insurance  company  by  assignee  in 

bankruptcy.     Fraud  &  F.  C.,  £  186. 
false  pretense;  action;  averments.     Fraud  &  F.  G.  $  187. 
rejection  of  contract  as  a  whole.     Fraud  &  F.  C.  £g  400,  407. 
fraudulent  contracts  voidable.     Fraud  &  F.  C,  ££  405,  412. 
innocent  purchaser  of  corporation  stock.     Fraud  &  F.  C,  §  415. 
election  to  affirm,  qucere.    Fraud  &  F.  G,  §422. 
affirming  contract ;  suit  charging  breach.     Fraud  &  F.  C,  §  425. 
rescission ;  no  form  of  required.     Fraud  &  F.  C,  §  437. 
restoration  of  property  upon  disaffirmance.     Fraud  &  F.  C,  g$  467,  468. 
damages  for  deceit  against  agent;  affirmance,  qucere.     Fraud  &  F.  C,  §§  410,  411,  423, 

424. 
adjudication  at  law,  no  re-examination  in  equity.    Fraud  &  F.  C.  §  442. 
rescission;  plea  in  bankruptcy.    Fraud  <fe  F.  C,  §  470. 
rescission;  damages.    Fraud  &  F.  G.  ££  472-474. 
another  remedy ;  no  bar  to  rescission.     Fraud  &  F.  G,  g  469. 
refunding  purchase  money.     Fraud  &  F.  G.  §  475. 
when  party  treated  as  trustee  for  owner.     Fraud  &  F.  G.  $  49 
jury  finding  facts.    Fraud  &  F.  G,  &*  446,  471. 
ejectment;  trusts  in  deed  of  trust.     Fraud  &  F.  G,  §  498. 
iuterest.     Fraud  &  F.  G,  §g  476,  477. 

effect  of  positive  denial  in  absence  of  evidence.     Fraud  &  F.  G,  §  489. 
laches  and  delay.     Fraud  &  F.  G,  §*  448-66. 
repudiation;  diligence  required.     Fraud  A  F.  C,  §  445. 
discovery  of;  diligence  required.     Fraud  &  F.  G,  "§#  445-447. 
limitation;  discovery.     Fraud  &  F.  G,  gg  455,  458,  459.  460. 
judgment  of  twenty  years'  standing.     Fraud  &  F.  C,  £  465. 
defense;  prior  suit  in  which  the  fraud  might  have  been  set  up.     Fraud  &  F.  G,  §§  408. 

409. 
failure  to  set  up  fraud  in  former  suit.     Fraud  &  F.  G,  $  4S5. 
frauds  cannot  be  set  off.     Fraud  <fe  F.  G.  §  499. 
notes;  assigned;  defense.     Fraud  &  F.  G,  $501. 
action  for  deceit  against  agents  of  corporation  is  no  bar  to  suit  to  rescind  sale.     Fraud 

&  F.  G,  §  403. 
suit  by  insurance  company  on  bond  of  agent:  defenses.     Fraud  &  F.  G,  g  404.* 

FRAUDS,  STATUTE  OF.    See  Statute  of  Frauds. 

FRAUDULENT  CONVEYANCES.  See  Alignments;  Conditional  Sales;  Confession  of  Judg- 
ment; Equity;  Evidence;  False  Representations;  Fraud;  Gifts;  Government:  Judg- 
ment Creditors;  Judgment  Liens;  Partnership;  United  States  Courts;  Voluntary 
Conveyances, 

1.  In  General. 

intent  to  defraud.     Fraud  &  F.  G,  $$  570-576. 

voidable  only.    Fraud  &  F.  G,  g  527. 

distinction  as  to,  in  law  and  eouity.     Fraud  &  F.  C,  §  555. 

construction  of  statute  of  13th  and  27th  Elizabeth.     Fraud  &  F.  G,  §§  528,566-568. 

statute  of  13th  Elizabeth  in  force  iu  Texas.     Fraud  &  F.  G,  £§  512,  572. 

assignment  for  benefit  of  creditors.    Fraud  &  F.  G,  gg  520,  523,  580-589. 

in  Pennsylvania.     Fraud  &  F.  G.  £  581. 

in  Massachusetts.     Fraud  &  F.  C,  £  587. 

in  Rhode  Island.    Fraud  &  F.  G,  g  589. 
assignment,  when  void,  may  be  corrected  by  second.    Fraud  &  F.  C,  §  982. 
under  recording  acts.     Fraud  &  F.  G,  §§  619-625. 

Indiana.     Fraud  &?  F.  G,  £  619. 

Illinois.    Fraud  &  F.  G,  £§  620,  621. 

Louisiana.     Fraud  &  F.  G,  §  622. 

Virginia.    Fraud  &  F.  G,  §624. 

New  Jersey.    Fraud  &  F.  G,  §  625. 
preference  constructively  fraudulent,  bad.     Fraud  So  F.  G,  §  559. 
right  to  prefer  creditors.     Fraud  &  F.  G.  §§  515-518,  547,  558,  590-598. 

in  Rhode  Island.     Fraud  &  F.  G,  g  591. 

in  Mississippi.     Fraud  &  F.  G,  §  595. 

in  Ohio.     Fraud  &  F.  G,  §  598. 
when  void  as  to  subsequent  creditors.     Fraud  &  F.  G,  gS  576-579. 
subsequent  creditors;  constructive  fraud.     Fraud  &  F.  G,  §£  538,530. 
corporation;  constructive  fraud;  subsequent  creditors.     Fraud  &  F.  G,  §  539. 
validity  of  trust;  knowledge  of  trustee  of  appointment.     Fraud  &  F.  G,  §  54S. 
Prosser  v.  Edmonds.     Fraud  &  F.  G,  §  537. 
secret  sale.     Fraud  &  F.  G,  §§  636,  037. 
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FRAUDULENT  CONVEYANCES,  In  General— continued. 

husband  obtaining  credit  on  wife's  property.     Fraud  &  F.  G,  §  635. 

executor;  contract  of  division  with  assail er  of  title.     Fraud  <fc  F.  C,  g  632. 

trust  deed  for  benefit  of  wife  and  children.     Fraud  So  F.  C,  §  641. 

pretended  sale,  valid  when.    Fraud  &  F.  C,  §642, 

Maryland  act  of  1729.     Fraud  &  F.  C,  §  645. 

indemnifying  surety,  valid.     Fraud  &  F.  C,  §  648. 

legacy;  relinquishment  of,  by  husband.     Fraud  &  F.  C,  §  647. 

deed ;  power  of  revocation.     Fraud  &  F.  C,  §  650. 

by  bankrupt.     Fraud  &  F.  C,  g  651. 

badges  of  fraud ;  illustrative  cases.     Fraud  <&  F.  C.  §§  659-680, 

mortgage  to  secure  future  advances.     Fraud  &  F.  C.,  §  657. 

by  insolvent.     Fraud  &  F.  C,  §  65(5. 

deed;  voidable  as  to  grantor,  but  not  as  to  subsequent  purchaser;  Wisconsin.     Fraud 

&  F.  C,  §  530. 
deed  fraudulent  in  fact  cannot  stand  for  any  purpose.     Fraud  &  F.  C,  §  531. 
assumption  by  vendee  of  vendor's  debt;  Minnesota.     Fraud  &  F.  C.,  §  541. 
as  to  homestead  and  dower.     Fraud  &  F.  C,  §643. 

mortgage  of  stock  to  be  acquired ;  valid ;  Massachusetts.    Fraud  &  F.  C,  §  629. 
bailment;  slave.     Fraud  &  F.  C,  §  628. 
contingent  debt.     Fraud  &  F.  C,  §  626. 

partnership  property;  disposing  of.     Fraud  &  F.  C,  §§  599-603. 
deed  ;  covin;  evidence  of  fraud.     Fraud  &  F.  G,  §569. 

possession  of  real  estate  by  grantor  after  sale;  presumption.     Fraud  &  F.  C,  §564. 
inventory;  omission  of  property;  presumptions.     Fraud  &  F.  C,  §  565,    . 
insolvent  act;  petition  to  legislature:  presumption.     Fraud  &  F.  G,  §  561. 
sale  void,  though  full  value  paid.     Fraud  &  F.  C,  §  554. 
judgment  covering  entire  property,  no  fraud.    Fraud  &  F.  C,  §  549. 
continuing  lien  of  judgment,  no  fraud.     Fraud  &  F.  C.t  §  548. 
eve  of  rendition  of  decree;  non-delivery  of  possession;  consideration.    Fraud  &  F.  C, 

§511. 
when  mortgage  to  secure  attorney's  fee  valid.    Gov.,  §  862. 
security  for  advances.     Fraud  &  F.  C,  §  503. 
when  mortgage  valid  as  to  government.     Gov.,  §  860. 
attorney  from  client.     Fraud  &  F.  C,  §  633. 

2.  As  to  Consideration. 

as  to  consideration.     Fraud  &  F.  C,  g§  604-618. 

subsequent  creditor;  intent;  consideration.     Fraud  &  F.  C,  §  507. 

complainant  judgment  creditor ;  examination  into  consideration,  when.     Fraud  &  F. 

C,  §  532. 
consideration;  indebtedness  sufficient;  note  and  judgment  in  trust  for  infants.     Fraud 

&  F.  C,  §  545. 
sale  by  insolvent  to  nephew;  consideration;  previous  debt.     Fraud  &  F.  C,  §  522. 
grantor's  fraudulent  intent  will  not  affect  title  of  purchaser  for  valuable  consideration. 

Gov.,  §  861. 
conveyance  to  debtor's  children ;   consideration.    Fraud  &  F.  C,  §  505. 

3.  Continued  Possession  by  Vendor. 

statute  of  13th  Elizabeth,  ch.  5.     Fraud  &  F.  C,  §S  686,  687,  690-692. 

Maryland.     Fraud  &  F.  C,  §§  688,  713,  789,  792. 
modern  rule.     Fraud  &  F.  C,  g  685. 
common  law  rule.     Fraud  &  F.  C,  £§  682.  685,  703. 
England's  present  rule.     Fraud  &  F.  C.,  §  682. 
Virginia  rule;  fraud.     Fraud  &  F.  C,  §§  682,  689,  690,  701. 
in  Missouri.     Fraud  &  F.  C,  §  793. 
fraud uicnt  per  se,  when.     Fraud  &  F.  C,  §  781. 
sale  of  real  estate,  not  per  se  fraudulent.     Fraud  &  F.  C,  §  766. 
personalty,  not  per  se  fraudulent.     Fraud  &  F.  C,  §§  693,  694,  717. 
conditional  sale.     Fraud  &  F.  C,  §§  788,  799. 

assignment  for  benefit  of  creditors.     Fraud  &  F.  C,  §§  720,  721,  770-773. 
bills  of  sale.     Fraud  &  F.  C,  g§  690,  701,  715,  779,  784. 
declaration  of  intent  to  defraud.     Fraud  &  F.  C,  §  769. 
valid  as  between  the  parties.     Fraud  &  F.  C,  £§  7e0,  782,  786. 
as  between  grantee  and  grantor's  creditors.     Fraud  &  F.  C,  §  767. 
void  as  to  grantor's  creditors  only.     Fraud  &  F.  C,  §  765. 
notice  to  creditors.     Fraud  &  F.  C,  §§  684,  707. 

notice  to  creditor  after  attachment,  ineffectual.     Fraud  &  F.  C,  §  784. 
possession  consistent  with  deed.     Fraud  &  F.  C,  §§  683,  763,  765. 
sale  by  one  partner  to  the  other.     Fraud  &  F.  C,  §  787. 
joint  possession.     Fraud  &  F.  C,  §  762. 
sale  of  chattels.     Fraud  &  F.  G,  £  703. 

secrecy  in  sale,  badge  of  fraud.     Fraud  &  F.  C,  §§  718,  733. 
goods  in  possession  of  bailee  of  vendor.     Fraud  &  F.  C,  §  785. 
property  incapable  of  delivery.     Fraud  &  F.  C,  §§  683,  704,  774-778. 
under  recording  acts.     Fraud  &  F.  C.  §g  690,  697,  698. 
when  fraudulent,  though  recorded.     Fraud  <fe  F.  C,  §§  788,  792. 
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FRAUDULENT  CONVEYANCES,  Continued  Possession  by  Vendor  — continued, 
sale  to  agent.    Fraud  &  F.  C,  g  790. 

continuing  business  by  agent  of  seller.    Fraud  &  F.  C,  §  694. 
delivery  of  key.     Fraud  &  F.  C,  g  694. 

removal  of  vendor  after  conveyance.     Fraud  &  F.  G,  gg  G88.  713.  I 

vendor  and  vendee  living  in  same  family:  presumption.     Fraud  &  F.  C,  gg  794,  793. 
relation  of  husband  and  wife.    Fraud  &  F.  C,  §5  712. 

conveyance  by  husband  in  trust  for  wife.     Fraud  &  F.  G,  gS  689,  708  et  seq. 
husband  holding  out  wife's  property  as  his  own.    Fraud  &  F.  C.  §  71 1. 
by  wife  to  pay  husband's  debts;  consideration.    Fraud  &  F.  C,  8  700. 

4.  by  Mortgagor. 

mortgages.     Fraud  &  F.  C,  g§  G95-700. 

right  of  mortgagor  to  retain  possession.    Fraud  &  F.  C,  gg  723,  735. 

and  to  sell.    Fraud  &  F.  C,  g  724. 

when  mortgage  is  recorded.    Fraud  &  F.  C,  §  726. 
common  law  rule.    Fraud  &  F.  C,  §  736. 
mortgage;  Minnesota.    Fraud  &  F.  C,  §  696. 

Iowa.    Fraud  &  F.  C,  gg  698,  699,  734,  753, 

Indiana.    Fraud  &  F.  C,  §§  727,  757. 

Maryland.     Fraud  &  F.  C,  g  750. 

New  York.    Fraud  <fc  F.  C.  gg  751,  752. 
in  California.    Fraud  <fc  F.  C,  §  754. 

mortgagor  in  possession  with  assent  of  mortgagee.    Fraud  &  F.  C.  §  785. 
mortgagor  selling  and  replacing  goods;  void.     Fraud  &  F.  C,  g  732. 
mortgagor  as  agent  of  mortgagee.     Fraud  <fc  F.  C,  gg  759-761. 

in  selling.     Fraud  &  F.  G,  g  723. 
knowledge  of  insolvency  by  mortgagee;  withholding  from  record;  mortgagor  contract- 
ing other  debts;  void.     Fraud  &  F.  C,  g  730. 
recording  substitute  for  delivery  ;  Indiaua.     Fraud  &  F.  C,  g  728. 
effect  where  there  is  not  change  of  possession;  illustrative  cases.    Fraud  &  F.  C, 

gS  738-761. 
intent,  question  for  jury.    Fraud  &  F.  C,  g  730. 
fraud,  question  for  jury.     Fraud  &  F.  C,  g  74o. 
mortgage;  seal  not  required,  of  no  effect.    Fraud  &  F.  C,  g  725a. 
secret  conveyance  without  delivery,  void.     Fraud  &  F.  C  g  733. 
stipulation  advantageous  to  debtor,  invalidates.    Fraud  &  F.  G,  §  731. 
statute  of  frauds;  Indiana.     Fraud  &  F.  C,  g  721). 
under  the  bankrupt  act.     Fraud  &  F.  C,  g  737. 

5.  Reservation  op  an  Interest. 

payment  by  instalments;  right  of  rescission  in  vendor.     Fraud  &  F.  CL,  §  987. 

absolute  in  form,  but  in  trust  for  benefit  of  grantor.     Fraud  &  F.  C,  g  984. 

Michigan  laws.     Fraud  &  F.  (?.,  g  970. 

grantee  to  maintain  grantor.     Fraud  &  F.  C.  g  983. 

conveyance  in  trust  to  sell  for  benefit  of  both  parties.     Fraud  &  F.  C,  §  978. 

deed ;  reservation  for  benefit  of  grantor.     Fraud  &  F.  C.  g  980. 

unrecorded  vendor's  lien ;  Missouri.     Fraud  &  F.  C,  gg  9S5,  9»6. 

assignment.     Fraud  &  F.  C.  g  982. 

intent  to  defraud  is  question  of  fact.     Fraud  &  F.  C.  g  979. 

when  federal  courts  will  follow  local  laws  as  to.     Fraud  &  F.  C,  gg  077,  9S2. 

C.  Notice  to  Vendee. 

doctrine  of  as  to  bona  fide  purchaser  of  fraudulent  conveyance.    Fraud  &  F.  C,  g  529. 
sale  under  execution;  bona  fide  purchase.     Fraud  &  F.  G,  g  658. 
bona  fide  purchaser  not  affected  by  fraud.     Fraud  &  F.  C,  g  981. 
vendee  protected  as  to  payments  made  before  notice  in  equity.    Fraud  &  F.  C,  gg  509, 
546. 
but  not  in  law.    Ibid. 
cannot  be  charged  in  hands  of  innocent  purchaser.     Fraud  &  F.  C,  g  631. 
full  consideration  will  not  protect  purchaser  with  notice.     Fraud  &  F.  C,  g§  990,  999. 
to  be  protected,  purchaser  must  be  without  notice  of  fraud.     Fraud  &  F.  G,  g  1000. 
actual  knowledge  not  necessary  to  avoid  sale.     Fraud  &  F.  C,  g  998. 
constructive  notice;  circumstances  of.     Fraud  &  F.  C,  S  1001. 
purchaser  with  knowledge;  inquiry  of  vendor.    Fraud  &  F.  C.  g  997. 
when  inquiry  must  be  made  by  vendee.     Fraud  &  F.  C,  g  1002. 
notice  of  participation  by  vendee.     Fraud  &  F.  C,  g3  1003-1009. 
purchaser  from  fraudulent  vendee.     Fraud  &  F.  C,  gg  1010-1016. 
trust;  innocent  purchaser;  heir  at  law.     Fraud  &  F.  C.  g  C49. 
bona  fide  purchaser;  title;  fraudulent  grantor.     Fraud  &  F.  C,  g  52C 

7.  Action  to  Set  Aside  ;  Relief. 

when  action  on  the  case  will  lie.     Fraud  &  F.  C,  g  646. 
wheu  equity  will  set  aside  a  release.     Fraud  &  F.  C,  g  5C0. 
jurisdiction;  non-resident.     Fraud  &  F.  C,  §  630. 
setting  aside.     Fraud  &  F.  C  g  514. 
parties;  citizenship.     Fraud  &  F.  C.  g  1039. 
questioning  validity  of  judgment.    Fraud  &  F.  C,  §  1049. 
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FRAUDULENT  CONVEYANCES,  Action  to  Set  Aside;  Relief  —  continued, 
return  nulla  bona.    Fraud  &  F.  C,  §  1045. 
default  of  debtor  as  evidence.     Fraud  &  F.  C,  §  1047. 
burden  of  proof.     Fraud  &  F.  G,  j$g  634,  1032. 

composition:  what  sufficient  to  set  aside.     Fraud  &  F.  C,  §3  519,  521,  523,  560  et  seq. 
action  against  officer  for  seizing  property :  defense.     Fraud  &  F.  G,  §  652. 
consideration  of  judgment  creditor's  claim.     Fraud  &  F.  C,  8  1048. 
court  will  not  interfere  as  between  parties.     Fraud  &  F.  C,  gg  1034-1086. 
stranger  cannot  contest.     Fraud  &  F.  C,  §  700. 

rights  of  creditors;  procured  from  debtor  by  fraud.    Fraud  &  F.  C.  §  535. 
rights  of  subsequent  creditors  and  purchasers.     Fraud  &  F.  C.  $  534. 
subsequent  creditor;  right  to  question  where  grantor' has  been  defrauded    Fraud  &  F. 

C,  g§  506,  508. 
action  by  assignee  in  bankruptcy.    Fraud  &  F.  G,  §§  654,  655,  1046. 
Stewart  v.  Piatt,  followed.     Fraud  &  F.  C,  §  791. 
ejectment;  what  defendant  must  show.    Fraud  &  F.  C,  §  627. 
statute  of  limitation ;  innocent  grantee.     Fraud  &  F.  C,  §  1038. 
effect  of  diligence  of  creditor.     Fraud  &  F.  C,  §  1052. 
creditor's  bill;  parties;  decree;  mortgage.    Fraud  &  F.  C,  §§  550,  55  L 

when  creditor^  bill  will  lie.     Fraud  &  F.  G,  g  1033. 
measure  of  relief.    Fraud  &  F.  G,  §  1037. 
relief  under  general  prayer.    Fraud  &  F.  G,  §  1042. 
injunction  aud  receiver.    Fraud  &  F.  G,  §  1044. 
when  court  will  order  reconveyance.    Fraud  &  F.  C,  §  1049. 
vessel;  collision;  damages;  questions.     Fraud  &  F.  G,  $044. 
relief;  land  not  subject  to  execution.    Fraud  &  F.  C,  §g  504,  530. 
judgment  against  an  administrator  as  evidence.    Fraud  &  F.  C,  §  1050* 
personal  judgment  against  wife.    Fraud  &  F.  G,  §  1043. 
conveyance  to  wife;  following  proceeds.    Fraud  &  F.  G,  §  1041. 

G. 

GAMING  AND  LOTTERIES.    See  Lottery;  Wager. 

GARNISHMENT. 

garnishee's  allowance.    Fees  &  Sal.,  §553. 

GIFT.    See  Fraud;  Fraudulent  Conveyances;  Government. 
what  is  a  donatio  causa  mortis.    Gifts,  §  5. 
requisites  of  gift  causa  mortis.    Gifts,  §£  1-4. 
causa  mortis;  actual  delivery  essential.    Gifts,  §  6b 

and  sickness.    Gifts,  g§  11,  13. 
when  causa  mortis  valid ;  illustration.    Gifts,  §  7* 
owner  must  part  with  dominion.    Gifts,  §  10. 
by  feme  covert    Gifts,  §  17. 
release  of  debt.    Gifts,  £  33. 
when  fraudulent.    Gifts,  §g  24-32. 
when  void  as  to  creditors.     Fraud  &  F.  C,  §  885. 
liability  of  donee  to  creditors.    Fraud  &  F.  G,  g  805. 
parent  to  child.    Fraud  &  F.  G,  gg  967-976. 

slave,  the  gift  of  the  owner  in  his  life-time,  as  assets.    Fraud  &  F.  G,  §  894. 
of  trivial  value.     Fraud  &  F.  G,  §  886. 

slave  waiting-maid  and  riding-horse.    Fraud  &  F.  G,  §  888. 
parol.    Gifts,  g§  21-23. 
parol  promise  to  trustee.    Gifts,  g  12. 
evidence  of  subsequent  parol  gift.    Gifts,  g  0. 
parol  evidence,  inadmissible  when.     Gifts,  §  8. 
in  consideration  of  marriage.     Fraud  <&  F.  G,  §  800. 
without  consideration.     Fraud  &  F.  G,  §  883. 
rights  of  donee.    Gifts,  gg  18-20, 
to  married  women.    Gifts,  §  14. 
conditions  in.    Gifts,  g§  15,  16. 

GRANTS.     See  Congress;  Ferries;  Franchise;  Government 

essentials  of  description  of  thing.     Grants  &  Franch.,  §  16. 
only  of  possessions.     Grants  &  Franch.,  g  18. 
effect  of  existence  of.    Grants  &  Franch.,  g  17. 
cannot  affect  pre-existing  titles.     Grants  &  Franch.,  §  19. 
certainty  of.     Grants  &  Franch.,  §  23. 
void  for  uncertainty,  when.     Grants  &  Franch.,  §  22. 
void;  lack  of  power.    Grants  &  Franch.,  g  11. 
void ;  lack  of  title  and  authority.     Grants  <fc  Franch.,  g  4. 
grantee  in  esse.    Grants  &  Franch.,  §§  20,  21. 
construction  of.    Grants  &  Franch.,  $g  1-3,  5-9,  13-15,  24,  25. 

.922 


Gila.]  INDEX.  [Gov. 

GRANTS  —  continued. 

public,  not  special  verdict.    Grants  &  Franch.,  §  12. 
patent  under  seal  conclusive.    Grants  &  Franch.,  §  10. 
grant  in  prcesenti.    Grants  &  Franch..  §  8. 

GOOD  WILL. 

what  constitutes.    Good  Will,  g§  1-2.  8-4. 
*     "  courtesy  of  trade,"  not  property.    Good  Will,  §  4. 

GOVERNMENT.    See  Claims  against  the  Government;  Congress;  Ferries;  Fisheries;  Foreign 
Governments;  Executive  Department;  Heads  of  Departments;  Liens;  President. 

1.  In  General. 

political  questions  of.     Gov..  g§  47-61. 

when  included  in  statute.    Gov.,  gg  1,  2. 

power  of  not  lost  by  non-user.    Gov.,  §  24. 

prerogative  powers  of.    Gov.,  §g  6,  7. 

power  to  incorporate  a  bank.     Gov.,  g  18. 

power  to  make  war,  treaties  and  acquire  territory.    Gov..  §  928. 

jurisdiction  of.  over  places  within  a  state.    Gov.,  gg  81-36. 

granting  jurisdiction  to  courts.    Gov.,  $19. 

when  will  interfere  with  administration  of  justice.    Gov.,  §  27. 

land  grant  by  San  Francisco  of  1852;  Van  Ness  ordinance  of  1853.    Gov.,  §  274. 

estoppel  to  deny  claim  of  collector  of  revenue  for  services,  when.  Gov.,  §§  424-426,  428. 

how  claims  of  affected  by  statute  of  limitations.    Gov.,  gg  8, 4. 

not  liable  for  wrongs  of  officers.     Gov.,  £3  356,  878. 

or  acts  of,  when.     Gov..  $5  768. 
public  moneys  of.    Gov.,  gg  23,  29. 
defense  of  its  officers.    Gov.,  g  8. 
when  bound  by  judiciary  acts.    Gov.,  §  5. 
title  to  vessel  purchased  subject  to  lien.    Gov.,  §  25. 
taking  private  property ;  tort.    Gov.,  §  20. 
advances  of  public  moneys.     Gov.,  §  30. 
use  of  invention.    Gov.,  §  26. 
superintendent  of  public  printing;  duty  of.    Gov.,  §  9. 

5 government  certificates ;  transfer  of .    Gov.,  §  22. 
ndian  country;  offenses  in.    Gov.,  gg  11,  12. 
as  to  imprisonment  for  debt.    Gov.,  gg  14.  15. 
dealing  in  commercial  paper.    Gov.,  §3  87-46. 
as  partner  of  trading  company.    Gov.,  $  10. 
rights  as  creditor  on  judgment,    Gov.,  £21. 
gift  by;  rights  of  creditors  in.     Gov.,  $  18. 
may  take  security  for  debt.    Gov.,  §  16. 

2.  Suits  by  and  against. 

cannot  be  sued  without  its  consent.     Gov.,  §S  269,  270,  281-290,  831. 

practice  as  to.    Gov.,  gg  803,  304. 

appearance.    Gov.,  §  809. 

appearance  of  receiver  of  national  bank ;  jurisdiction.    Gov.,  g  272. 

instructions  of  attorney -general  as  to.     Gov.,  §  305. 

in  state  courts.    Gov.,  §  807. 

submission  of  rights  to  state  court.    Gov.,  §  270. 

precedence  of.    Gov.,  §  310. 

rights  as  to  national  banks  to  be  determined  in  court  of  claims.    Gov.,  §  271. 

officer  of  cannot  submit  controversy  to  arbitration.    Gov.,  §3  318, 881. 

waiver  of  rights  by  secretary  of  the  treasury.     Gov..  gg  270,  277. 

no  jurisdiction  by  act  of  comptroller  of  currency.    Gov.,  §§  278,  280. 

as  to  government  counsel.    Gov.,  §  298. 

setting  aside  land  patents.    Gov.,  §  306. 

on  bills  indorsed  to  officers.    Gov.,  gg  301,  302. 

injunction  by.     Gov.,  g  299. 

foreclosure  proceeding.    Gov.,  §  313. 

evidence.    Gov.,  gg  291-294. 

set-off.    Gov.,  g  295. 

not  estopped  by  judgment.    Gov.,  g§  269,  275. 

laches ;  limitation.    Gov.,  §§311,  312. 

no  money  judgment  against,  except  in  court  of  claims.    Gov.,  gg  271,  278. 

judgment  for  costs,  erroneous.    Gov.,  §  300. 

entry  of  judgment.     Gov.,  g  308. 

liability  of  its  property.    Gov.,  gg  296, 297. 

8.  Property  Rights. 

not  affected  by  state  laws.     Gov.,  g  829. 

lauds  ceded  by  state;  jurisdiction.     Gov.,  g§  316,  827. 

lands  within  a  state.    Gov.,  g  820. 

»ame  remedies  as  other  holders  of,  except,  etc.    Gov.,  gg  328,  383,  888. 

l>os8eg8or  of  equity  of  redemption ;  remedy  of  mortgagor.     Gov.,  g  824. 

remedies  for  injury  to  property.     Gov.,  g  317. 

removal  of  intruders  from  public  lands.     Gov.,  §§  340,  841. 
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GOVERNMENT,  Property  Rights— continued. 

where  it  exercises  functions  of  civil  corporation.    Gov.,  §§  315,  822,  323. 
conveyance  of  lands.     Gov.,  §§  842,  343. 

in  discharge  of  debt.     Gov.,  gg  314,  31ft,  320. 
purchase  of  by  government  officers.     Gov.,  g&  334-336. 
property  in  private  vessel;  attachment  of.     Gov.,  g  346. 
devise  of  lands  to.  void  when.     Gov.,  §  347. 
taxation  of.     Gov.,  §§337-339. 

4.  Priority  of  United  States  as  a  Creditor. 

law  giving  government  preference  is  constitutional.    Gov.,  §§  808,  842, 

law  giving  priority  to  government,  supersedes  state  laws.     Gov.,  £§  819,  831* 

construction  of  act  of  1799  not  affected  by  state  statutes.     Gov.,  §  832. 

statutes  liberally  construed.    Gov.,  §  821. 

as  to  priority  of  payment  under  act  of  1797.     Gov.,  g§  844,  854. 

extent  of  the  government's  preference.     Gov..  §  825. 

priority  of  attaches  to  all  debts  under  act  of  1797.     Gov.,  §  914. 

extends  to  debtors  generally.    Gov.,  gg  807,  889. 

extends  to  corporations.    Gov.,  gg  810,  845. 

extends  to  national  bank  in  hands  of  a  receiver.    Gov.,  §  901. 

effect  of  on  general  lien.    Gov..  §  856. 

what  liens  not  disturbed  by.    Gov.,  £  856. 

as  to  prior  liens.     Gov.,  §£  815,  820. 

does  not  affect  maritime  liens.     Gov.,  g  886. 

as  to  judgment  liens.    Gov.,  §§  883-885. 

lien  of  judgment  creditor  defeated  by  law.     Gov.,  §  827. 

under  section  3466,  Revised  Statutes,  the  government  has  no  lien,  but  right  to  priority 

of  payment,  when.     Gov.,  §  858. 
how  asserted  and  enforced.     Gov.,  §§  863,  915. 
as  to  assignments,  generally.     Gov.,  £g  844-^71. 
assignments;  liability  of  assignee.     Gov.,  gg  872-974. 
assignment  for  special  trusts.     Gov.,  gg  830,  831. 
voluntary  assignment,  what  is  not.     Gov.,  g§  831,  832. 
assignment  for  benefit  of  one  or  more  creditors.     Gov.,  §  804. 

effect  of  state  laws  and  decrees.    Gov. ,  £  805. 
when  assignee  becomes  a  trustee  for  the.     Gov..  §  847. 
of  property  assigned  by  confession  of  judgment.     Gov.,  g  859. 
'assignment  of  all  of  debtor's  property ;  judgment  liens.     Gov.,  §§  801,  815,  830,  829. 

of  only  part.     Gov.,  g  803. 
mortgage  on  particular  estate;  priority  over  government.     Gov.,  §  835. 
not  affected  bv  pavment  to  assignee  of  debtor,  when.     Gov.,  §  913. 
rights  of  attaching  creditors.     Gov.,  gg  811,  814,  846,  848. 
when  administrator  of  debtor  becomes  a  trustee.     Gov.,  g§  818,  853. 
proceedings  in  state  court  to  which  the  government  was  not  a  party  do  not  affect  rijrhts 

of.    Gov.,  g  853. 
appointment  of  receiver  is  not  a  transfer.     Gov.,  §  812. 
no  lien  exists;  insolvency.    Gov.,  g§  823,  877. 
attempted  transfer.     Gov.,  §  813. 

as  to  partnership  property.    Gov.,  §§  809.  817,  843,  851,  852,  889-891. 
what  insolvency  will  give  priority.     Gov..  g§  910-912. 
"insolvency,"  meaning  of.     Gov.,  §  824. 
New  York  rule;  liability  of  lands  in  the  inverse  order  of  their  alienation.    Gov., 

§855. 
order  of  distribution  of  state  court  under  insolvent  laws;  effect  of.    Gov.,  §  833. 
credits  given  by  syndics  (assignees)  on  estate  sold.     Gov.,  §  836, 
possession  of  public  money  renders  one  debtor  to.     Gov.,  gg  806,  838. 
confession  of  judgment.     Gov.,  §  822. 

bank  is  a  •*  person  "  within  the  meaning  of  the  act.    Gov.,  §  845. 
exception  to  law;  burden  of  proof.     Gov.,  gg  816,  857. 
as  to  surety's  estate.     Gov.,  g£  830,  881. 

effect  of  on  power  of  debtor  to  apply  payments.    Gov.,  §  882. 
debts  prior  to  act.     Gov.,  §  892. 

against  property  of  government  agents.     Gov.,  §  895. 
when  government  has  various  debts.     Gov.,  g  891. 
bona  fide  conveyance  or  mortgage  of  property.    Gov.,  §§  802,  826,  -896. 
on  custom-house  bonds.    .Gov.,  g£  887,  888. 
when  mortgage  valid  as  to  government.     Gov.,  g  860. 
not  waived  by  proving  debt  in  bankruptcy.     Gov.,  §  875. 
how  affected  by  widow's  allowance.     Gov.,  S  897. 

effect  of  contract  of  distribution  made  in  foreign  country.     Gov.,  §  875. 
pleading  right  as  set-off.     Gov.,  £876. 

taxes  and  funeral  expenses  paid  before  government.     Gov.,  §  878, 
subordinate  to  rights  of  vendees  and  mortgagees.     Gov.,  g  879. 
rights  of  parties  to  subrogation.    Gov.,  gg  902-909. 
claim  for  penalties.     Gov.,  g  899. 
not  affected  by  form  of  debt.    Gov.,  §  900. 
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GOVERNMENT  CONTRACTS.    See  Congress;  Government;  Secretary  of  Navy;  Secretary 
of  War. 

1.  In  General. 

power  of  government  to  contract.    Gov.,  §g  398,  899. 

how  governed.     Gov.,  88  397.  400-402. 

duty  of  secretary  of  war  as  to.    Gov.,  §  373  et  seq. 

approval  of  by  letter.     Gov.,  §  398. 

as  to  ratification  of.    Gov.,  £§  497-499. 

revision  by  executive.    Gov.,  S  573. 

formality  in  making.     Gov.,  §$  423-433. 

when  void  if  not  in  writing.    Gov.,  §3  434-440. 

limited  by  appropriation.    Gov.,  §  572. 

implied  contract.    Gov.,  §  599. 

as  to  advertising.    Gov.,  §§  363,  892,  403-423,  568. 

no  power  in  agent  to  alter;  knowledge  of  contractor.    Gov.,  §  387* 

as  to  revocation  of.    Gov.,  §£  479-4846. 

acquiescence  by  contractor;  waiver.     Gov.,  §  854. 

suspension  of.     Gov.,  ££  313.  365. 

suspension  of  work.     Gov.,  £  608. 

suspension  of  payment;  investigating  committee.    Gov.,  §§  858,  874,  375* 

acceptunce  of  part  of  demand.     Gov.,  §371. 

no  power  reserved  to  terminate.     Gov.,  §S  H62,  891. 

no  action  which  involves  disclosure  of  confidential  communications.    Gov.,  §  896. 

commission ;  finding  of.    Gov.,  ££  370,  380. 

validity  of;  illustrations.     Gov.."§g  458-464. 

previous  and  contemporary  facts.    Gov.,  §  883. 

as  to  set-offs  in.     Gov.,  §§565-568. 

tender  of  property ;  refusal  to  accept.     Gov.,  *§  603* 

no  extra  pay  exceeding  limits  of  law.    Gov.,  §.601, 

extra  pay  to  contractor.     Gov. ,  §  388. 

extra  work.    Gov.,  §§  005.  606. 

supplies;  damages  for  postponement  of  other  contracts.    Gov.,  §  600. 

exorbitant  charges;  fraud.     Gov.,  §  598. 

how  affected  by  enactment  of  law.    Gov.,  §  596. 

substituted  contract.    Gov.,  §592. 

subcontractor.    Gov.,  §591. 

when  not  binding  on  successor  in  office.    Gov.,  §  590. 

M  reasonable  compensation ,"  failure  to  agree.    Gov.,  §  607. 

when  party  contractor  and  not  agent.    Gov.,  §  588. 

property  wasted.    Gov.,  $  537. 

government  agents  exceeding  authority.    Gov.,  §§  582,  588. 

suit  for  breach ;  notice  of  want  of  official  authority.    Gov.,  §  579. 

agent  making  higher  price:  concealment  of  agency.    Gov.,  §  628. 

as  to  embankment ;  measurement  of.    Gov.,  §627. 

interference  by  government  officers.    Gov.,  g  626. 

commissioner  to  experiment  in  steam  boilers.    Gov.,  §  624. 

freight  earned  during  contract.   Gov.,  §  623. 

surety  on  contract,  but  in  reality  partner.    Gov.,  §  618. 

action  for  breach;  waiver  of  technical  defense  by  congress.    Gov.,  §  623. 

order  of  assistant  surgeon  -general ;  binding  effect.    Gov.,  §  610. 

putting  an  end  to  liability  of  government.    Gov.,  §  614. 

refusal  to  receive*;  effect  of.   vGov.,  §  377. 

commissioners;  finding  of ;  acceptance  of  payment.     Gov.,  §  876. 

erroneous  payments  to  contractor  to  be  deducted.     Gov.,  §  575. 

as  to  loss  of  profits  on.    Gov.,  §§  505-510. 

compromise  and  settlement  of.    Gov.,  §£  349-352,  357. 

compromise  of.    Gov.,  ££  349-352.  357,  493-496. 

bindiug  effect  of.     Gov.,  §  372. 
settlement  of.    Gov.,  £§  349-352,  £57,  485-492. 

duress.    Gov.,  §  3tis>. 

binding  effect  of.    Gov..  §g  86G,  368. 
U.  S.  v.  Adams  affirmed.    Gov.,  §  367. 
time  of  delivery  of  articles  sold.    Gov.,  §§  503,  504. 
supplies;  extending  time  of  delivery.     Gov..  §§  593,  594 
place  of  delivery;  sale  of  horses.    Gov.,  g§  501,  502. 
place  of  performance.    Gov..  §  500. 
construction  of.     Gov..  $§  402,  441-457. 

construction  —  " about,"  ••  more  or  less."    Gov.,  §§  358,  881,  882. 
delays  in  performance.    Gov.,  gg  549-556. 
delay;  enhanced  cost  of  labor.    Gov.,  §  581. 
demurrage  for  delay.     Gov.,  g  549. 
assignment  of.    Gov.,  §3  465-468. 

death  of  contractor;  completion  of  contract.    Gov.,  §  604. 
as  to  inspection.    Gov..  fc§  469-478. 
contractor  elected  to  congress.    Gov.,  §£  576.  577. 
supposition  that  government  will  not  pay.    Gov.,  §  355. 
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GOVERNMENT  CONTRACTS,  In  General— continued, 
printing ;  interference  of  third  parties.    Gov.,  §  615. 
change  of ;  acquiescence.     Gov.,  §  603. 
effect  of  eight-hour  law  on.    Gov.,  §§  557-559. 

2.  Particular  Contracts. 

as  to  transportation  contracts.    Gov.,  §§  511-522. 

for  removal  of  Indians.     Gov.,  §  574. 

purchase  of  land.    Gov.,  §  571. 

of  navy  commissioners,  for  stationery.     Gov.,  §  569. 

armv  supplies.     Gov.,  §£  529-541. 

Indian  supplies.    Gov.,  §§  536-528. 

captured  and  abandoned  property.     Gov..  §§  523-525. 

for  secret  service;  public  policy.    Gov.,  §§  364,  395. 

for  curing  pork.    Gov.,  §§  861.  390. 

building  contract.     Gov.,  $860. 

for  carrying  the  mails.     Gov.,  g3  859,  884,  542-54a 

charter  of  vessels.     Gov.,  g§  560-564. 

to  furnish  rifles;  construction  of.     Gov.,  §  595. 

cutting  wood  on  public  lands.     Gov.,  §  589. 

naval  supplies.     Gov.,  §  586. 

leases.     Gov.,  §§  584,  5*5. 

rent  of  property.     Gov.,  §  570. 

supplies;  price  not  agreed  upon.     Gov.,  §580. 

to  deliver  horses;  new  parol  contract.     Gov.,  §  578. 

to  organize  and  arm  regiments.     Gov.,  §  631. 

delivery  of  corn  by  third  person.     Gov.,  §  630. 

to  erect  shops,  etc. — allegation :  sufficiency  of.     Gov.,  §  629. 

shoeing  government  horses.     Gov.,  §625. 

to  furnish  carbines;  defect;  negligence  of  inspector.      Gov.,  §  621. 

steamboat;  attempted  service.     Gov.,  g§  619,  620. 

ice  contract.     Gov.,  §  609. 

for  blank  books  and  bonds.     Gov.,  8  617. 

sale  of  horses  and  mules.     Gov.,  §  616. 

to  deliver  corn.     Gov.,  §  618. 

to  deliver  hides  to  contractor.     Gov.,  §  612. 

to  deliver  hay.     Gov.,  $  611. 

GUARD.    See  United  States  Marshal 


H. 

HABEAS  CORPUS. 

power  of  president  to  suspend.    Gov.,  §§  111-118. 

HARMONY  SOCIETY. 

withdrawal  of  member;  receipt  of  donation.    Harmony  Soci.,  §§  1,  2. 

HEADS  OF  DEPARTMENTS.  See  Executive  Department;  Fees  and  Salaries;  Government: 
Government  Contracts;  Interior  Department;  Secretary  of  the  Navy;  Secretary  of  the 
Treasury;  Secretary  of  War;  Treasury  Department 

immunity  from  personal  liability.     Gov.,  §  145. 

official  instructions  of.     Gov.,  §  134.  • 

release  of  obligor  on  bond,  effect  of.    Gov.,  §  146. 

ministerial  duty  defined.     Gov.,  §  2262. 

may  employ  counsel,  when.     Gov.,  §  138. 

cannot  delegate  certification  of  instruments.    Gov.,  §  135. 

cannot  exceed  authority  of  congress  in  reopening  accounts.    Gov.,  §  140. 

expenditure  for  preserving  neutrality.     Gov.,  §  139. 

advances  of  public  money  to  disbursing  officer.     Gov.,  §  143. 

writ  of  mandamus  to.    cSov.,  §§  147-154. 

acts  binding  on  successor.     Gov.,  §§  155-161. 

when  government  contract  not  binding  on  successor.     Gov.,  §  590. 

HOLIDAYS.  • 

ministerial  act  of  clerk  on,  valid.    Holidays,  g  1. 

thanksgiving;  holding  courts  on.     Holidays,  §  1. 

common  carrier;  discharge  of  cargo  on,  when.     Holidays,  §  6. 

common  carrier;  may  complete  delivery  of  cargo,  when.    Holidays,  §  7. 

fast-day  regarded  as  working  day,  when.     Holidays,  §  3. 

observance  of;  proclamation.     Holidays,  §  4. 
fast-day,  holiday  in  Massachusetts  by  custom.    Holidays,  g  5. 

HOMESTEAD.    See  Fraudulent  Conveyances, 
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HOT  SPRINGS. 

reservation  of  lands,  as  to;  decision  of  commissioners.    Hot  Springs,  §§  1,  3. 

HOUSE  OF  REPRESENTATIVES.    See  Congress;  Executive  Department;  Fees  and  Sala- 
ries; Government 

HUSBAND  AND  WIFE.    See  Fraudulent  Conveyances. 

I. 

ILLEGAL  CONTRACTS.    See  Government  Contracts;  ^Lottery;  Public  Policy;  Wager. 

ILLEGAL  PAYMENTS.    See  Fees  and  Salaries. 

IMMIGRATION,  CHINESE.    See  Foreign  Governments. 

INDIAN  AGENT.    See  Fees  and  Salaries. 

INDIAN  SUPPLIES.    See  Government  Contracts. 

INDIANS. 

tribe  of  Indians  cannot  sue  in  federal  court.     For.  Gov.,  §  18. 

INJUNCTION.    See  Equity;  Fraud;  Fraudulent  Conveyances;   Government;    Government 
Contracts;  Lottery;  President 

INTEREST.    See  Claims  against  the  Government;  Collectors  of  Revenue;  Fees  and  Salaries; 
Fraud;  Fraudulent  Conveyances. 
on  claims  against  government.     Gov..  £§  650-655. 
cases  of  tort,  discretionary.     Fraud  &  F.  G,  g  291. 
contract.    Ibid. 
fraud.    Ibid. ;  also  §§  476,  477. 

INTERIOR  DEPARTMENT.    See  Fees  and  Salaries;  Secretary  of  the  Interior. 

INTERROGATORIES. 

answers  to,  conclusive  when.    Fraud  &  F.  C,  §  852. 

J. 

JUDGMENT.    See  Confession  of  Judgment;  Fraud;   Fraudulent  Conveyances;   Judgment 

Lien. 
doctrine  of  res  adjudicata;  identity  of  actions.    Fraud  &  F.  C,  §  417. 
res  adjudicata;  form  of  prayer.     Fraud  &  F.  C,  S  418. 
nonsuit  not  a  bar  to  another  action.    Fraud  &  F.  G,  §  419. 
merger  of  claim  in  judgment ;  plea;  injunction ;  rescission  of  contract.    Fraud  &  F.  C, 

§421. 
deceit  against  agent ;  no  bar  for  rescission  against  principal.    Fraud  &  F.  C,  §  422. 
in  favor  of  agent;  bar  to  action  against  principal.     Fraud  &  F.  G,  §  416. 
default;  process;  estoppel.     Fraud  &  F.  G,  §  420. 

JUDGMENT  CREDITORS.     See  Equity;  Government:  Judgment  Liens. 
relief  against  fraudulent  conveyance*.    Fraud  &  F.  G,  §§  1024, 1025. 
California.     Fraud  &  F.  G,  g  102C. 
Oregon.    Fraud  &  F.  G,  §  1027. 

JUDGMENT  LIEN&    See  Government. 

extends  to  what  property.     Fraud  &  F.  G,  gg  1021, 1022. 

how  continued  in  force.     Fraud  &  F.  G,  §  548. 

on  property  previously  conveyed.     Fraud  &  F.  G,  gg  1017,  1018,  1019. 

judgments  of  United  States  circuit  court  in  Illinois  have  lien  co-extensive  with  jurisdic- 
tion.    Gov.,  §849. 

conveyance,  though  fraudulent  as  to  creditors,  is  good  as  to  grantor,  and  no  lien  at- 
taches.    Fraud  &  F.  G,  fc  1020. 

JUDICIAL  DEPARTMENT. 

when  it  may  interfere  with  executive.     Gov.,  £g  207,  268. 

when  bill  to  enjoin  president  will  not  be  received  by  supreme  court.    Gov.,  £  263. 
United  States  supreme  court  cannot  pass  upon  political  questions.    Gov.,  §g  260,  204, 
265. 

JUDICIAL  NOTICE.    See  Foreign  Governments. 

JUDICIAL  PROCEEDINGS.    See  Fraud. 

JUDICIAL  SALE. 

rule  of  caveat  emptor  applied  to  a  purchase  at     Gov.,  §  850. 
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JURISDICTION.     See  Congress;  Court  of  Claims;  Equity;  False  Representations;  Fraud; 
Fraudulent  Conveyances;  Government;  Government  Contracts;  United  States  Courts. 

JURORS.    See  Fees  and  Salaries;  Pennsylvania. 

juror's  per  diem  allowance  in  Pennsylvania.     Fees  &  SaL.  §  85. 

fees  for  attending  inquest  in  Washington  county,  D.  C.     Fees  &  Sal.,  §§  554,  555. 


K. 

KENTUCKY.    See  Ferries. 


L. 


LABORERS.    See  Fees  and  Salaries.  • 

LACHES.      See  Claims  against  the  Government;   Equity;   False  Representations;  Fraud; 
Fraudulent  Conveyances;  Voluntary  Conveyances. 

LANDING  OF  PASSENGERS,    See  Collectors  of  Revenue. 

LANDLORD  AND  TENANT.     See  Fraud. 

LAW  OF  NATIONS.    See  Government;  Foreign  Governments. 

under  law  of  nations,  fraudulent  papers  of  ship  are  no  proof  of  valid  title.    Fraud  & 
F.  C,  §  172. 

LEASE.    See  Fraud;  Government  Contracts. 

LEGATION,  SECRETARY  OF.    See  Fees  and  Salaries. 

LICENSE.    See  Ferries;  Franchises;  Grants. 

LIEN.    See  Judgment  Liens. 

on  property ;  no  title  in  part3r.     Fraud  &  F.  C,  §  722. 
property  not  in  esse.     Fraud  &F.  C,  §  722. 
maritime  liens  of  the  government.     Gov.,  §§  344,  345. 

LIMITATIONS.    See  Claims  against  the  Government;  Equity;  Fees  and  Salaries;  Ferries; 

Fraud;  Fraudulent  Conveyances. 
action  for  fraud  in  sale  of  land.     Fraud  <fe  F.  C,  §  27. 
of  claims  against  government.     Gov.,  §§  t>ott-658. 
statute  of  limitations  cannot  be  pleaded  by  the  government  against  an  officer.    Fees  & 

Sal.,  g  12. 

LOTTERY.     See  Fraud. 

meaning  of.     Gam.  &  Lot.,  g§  0,  21. 

scheme  for  selling  town  lots  is,  when.    Gam.  &  Lot.,  §  1.  7. 

constitutional  law ;  grant  of  license;  limiting.     Gam.  &  Lot.,  §§  17,  19,  20. 

statutes  authorizing,  strictly  construed.     Gram.  &  Lot.,  §  23. 

will  not  authorize  roulette  table.     Gam.  &  Lot.,  §  23. 

lax  on ;  construction  of  statutes.    Gam.  &  Lot.,  §  8. 

New  Jersey  act;  February  15,  1797.     Gam.  &  Lot.,  §  22. 

liability  for  prize  drawn.    Gam.  &  Lot.,  §§14,  15,  18. 

injunction  against  postmaster  for  detaining  letter  as  to.    Gam.  &  Lot,  §  10. 


M. 


HAIL.    See  Claims  against  the  Government. 

MAILS,  CONTRACT  FOR  CARRYING.    See  Congress;  Government  Contracts;  Postmaster- 
General. 

MAINE. 

rule  as  to  fees  of  successful  party.    Fees  &  Sal.,  §  24. 

MANDAMUS.    Se  Fees  and  Salaries* 

to  heads  of  departments.     Gov.,  gg  147-154. 

MARITIME  LIENS.    See  Liens. 

MARRIAGE  SETTLEMENTS.    See  Fraud;  Fraudulent  Conveyances;   Voluntary   Convey- 
ances. 
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MARRIED  WOMEN.    See  Fraud;  Fraudulent  Conveyances;  Gifts;  Voluntary  Conveyances. 
liability  of  for  deception.     Fraud  &  F.  C,  g.Stto. 

MASTERS  IN  CHANCERY.    See  Fees  and  Salaries. 

compensation  fixed  by  circuit  court  in  its  discretion.     Fees  &  Sal.,  §  533. 
clerk  possesses  no  power  to  fix  compensation  of.    Fees  &  Sal.\  §  533. 
fees  not  prescribed,  same  as  referee's.     Fees  &  Sal.,  £$  584.  588. 
when  special  allowance  to  be  made.    Fees  &  Sal.,  §§535,  589. 

how  sum  of  determined.    Fees  &  Sal.,  £  536. 
no  docket  fee  allowed  upon  an  interlocutory  reference.    Fees  &  SaL,  §§  532,  537. 

MENTAL  WEAKNESS.    See  Fraud. 

MESSENGERS.    See  Fees  and  Salaries. 

MILEAGE.    See  District  Attorneys;  Fees   and  Salaries;  United .  States  Marshal;  Witness 
Fees. 

MINES.    See  False  Representations. 

MINISTERS  AND  CONSULS.    See  Fees  and  Salaries;  Foreign  Governments. 
unauthorized  act  of  United  States  minister,  void.     For.  Gov.,  §  14. 
compensation  under  act  of  1855.     Fees  &  Sal.,  §§551,  552. 
absence ;  forfeiture  of  salary ;  act  of  1853.    Fees  &  Sal.,  £  510. 
fees  of  consul  at  Algiers.     Fees  &  Sal.,  §  550. 
consul  entitled  to  compensation  for  time  in  returning  home,  when.     Fees  &  Sal.,  §  105. 

MINNESOTA. 

failure  of  secretary  of  treasury  to  make  estimates  for  appropriation  under  act  of  con- 
gress organizing  territory  of  Minnesota,  no  ground  for  disallowance  of  claim  of  secre- 
tary of  territory.     Fees  &  Sal.,  §  67. 

secretary  of  territory  of,  entitled  to  extra  pay,  when.     Fees  &  Sal.,  §§  245-247. 

MISREPRESENTATIONS.    See  False  Representations;  Fraud;  Fraudulent  Conveyances. 
MISTAKE.    See  False  Representations;  Fraud;  Fraudulent  Conveyances. 
MORTGAGE.    See  Fraud;  Fraudulent  Conveyances. 
MOTIVE.    See  False  Representations;  Fraud;  Fraudulent  Conveyances. 

N. 

NAVY.  %See  Fees  and  Salaries;  Secretary  of  tlie  Navy. 

1.  Fees  op  Officers  and  Agents. 

compensation  of  naval  officers.    Fees  &  Sal.,  §  572. 

construction  of  statutes  relative  to  navy  agents  and  the  compensation  to  which  they 

are  entitled.     Fees  &  Sal.,  ££  2,  5. 
when  clerks  of  navy  commissioners  cannot  retain  salaries  paid.     Fees  &  Sal.,  §  68. 
when  navy  agent  entitled  to  be  reimbursed  by  reason  of  payments  on  dishonored  bill. 

Fees  &  bal.,  £  46. 
fees  of  naval  agent  appointed  by  president.     Fees  &  Sal.,  §  574. 
rule  as  to  recharging  commissions  where  the  navy  agent  is  delinquent.     Fees  &  Sal., 

*S  3.  tt.  . 
purser  of  navy  is  entitled  to  recover  disbursements  outside  of  line  of  official  duties,  made 

at  request  of  the  government.     Fees  &  Sal.,  £g  147,  143. 
when  navy  agent  entitled  to  commissions  for  disbursements  for  erection  of  navy  hospi- 
v     tal.    Fees  &  SaL,  §140. 

2.  Extra  Compensation. 

assistant  surgeon.     Fees  &  SaL,  §  248. 

no  allowance  for  extra  pay  of  one  who  fills  the  office  of  navy  agent  and  acts  as  navv 

pension  agent.     Fees  &  Sal.,  ^  121.  122.  136. 
clerk,  while  acting  as  agent  for  navy  disbursements,  entitled  to  extra  compensation. 

Fees  &  Sal.,  £  149. 
navy  agent  is  not  entitled  to  commissions  for  purchase  of  land  for  navy  yard  though 

made  under  direction  of  secretary  of  navy.     Fees  &  Sal.,  $  151. 
navy  agent  entitled  to  extra  pay  for  distributing  stores.     Fees  &  Sal.,  §  160. 
secretary  appointed  by  commissioners  of  naval  hospitals,  entitled  to  compensation  for 

extra  services  and  disbursements.     Fees&  Sal..  $  155. 
navy  agent  not  entitled  to  extra  compensation  for  services  out  of  his  district,  when. 

Fees*  SaL,  g§  162-164. 
navy  agent  not  entitled  to  compensation  for  services  as  pension  agent.    Fees  ft  Sal., 

8164. 
extra  compensation  to  chief  clerk  of  the  navy  acting  as  secretary  of  the  navy  ad  interim. 

Fees  &  Sal..  §  179. 
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NAVY,  Extra.  Compensation — continued. 

reimbursing  navy  agent  for  actual  expenses.     Fees  &  Sal.,  §  234. 

purser  of  navy  not  entitled  to  commissions  on  drawing  bills  of  exchange  and  for  pay- 
ing mechanics,  etc.,  at  navy  yard.     Fees  &  8a  1.,  §  152. 
acting  purser,  holding  no  other  naval  office,  not  entitled  to  commissions  on  disburse' 
meuts.     Fees  &  Sal.,  §  161. 

NAVY  DEPARTMENT.    See  JSavy;  Secretary  of  the  Navy, 

NEGOTIABLE  INSTRUMENTS.    See  False  Representations. 

N  EW  MEXICO.     See  Conquered  and  Ceded  Territory. 
provisional  government  of.    Gov.,  §  919. 
transfer  of  causes  under.    Gov.,  §  921. 

NEW  YORK.    See  Ferries. 

NON-INTERCOURSE. 

non-intercourse  acts.    Gov.,  §  751  ♦ 

NONSUIT.    See  Judgment. 

NOTARY. 

entitled  to  fees,  though  clerk  of  proctor.    Fees  &  Sal.,  §  578. 

NOTE.    See  Fraud. 

given  on  election  wager,  void.    Gam.  &  Lot.,  §§  4,  5.  29. 

NOTICE.    See  Fraud;  Fraudulent  Conveyances. 

of  powers  of  government  officials.    Gov.,  §  385.   > 


O. 


OFFICERS.    See  Fees  and  Salaries. 
OPINION,  MATTERS  OF.    See  Fraud. 


P. 


PARDONS.    See  President 

:PARENT  AND  CHILD.    See  Fraud;  Fraudulent  Conveyances. 

iP ARTIES.     See  Pleading;  Practice. 

joint  suit  for  trespass;  joint  interest  of  plaintiff.    Fraud  &  F.  C,  §  716. 

PARTNERSHIP.    See  Fraud;  Fraudulent  Conveyances. 

proceeds  of  individual  property  are  individual  assets.    Fraud  &  F.  C,  §  1028. 

JPASSENGERS,  LANDING  OF.    See  Collectors  of  Revenue. 

PAYMASTER 

marine  corps;  compensation  of.     Fees  &  Sal..  §  584. 
of  army;  compensation  of.     Fees  &  Sal.,  §§  585,  586. 

PENNSYLVANIA. 

jurors'  per  diem  allowance.    Fees  &  Sal.,  §  25. 

trustees  and  executors  are  allowed  commissions  for  taking  charge  of  and  selling  lands. 
Fees  &  Sal.,  §35. 

PENSION  AGENTS. 

compensation  of.     Fees  &  Sal.,  §  577. 

PIRACY.    See  Foreign  Governments. 

PLEADING.    See  Equity;  False  Representations;  Fraud;  Fraudulent  Conveyances;  Parties: 

Practice. 
necessary  parties.    Gov.,  §  045. 

in  action  for  fraud.    Fraud  &  F.  C,  g§  479,  484,  490,  491. 
bill  of  review  conjoined  with  bill  for  relief.     Fraud  &  F.  C,  §  486. 
bill  against  administrator  and  sureties  to  subject  lands  of  intestate  to  payment  of 

debts.     Fraud  &  F.  C,  §  1051. 
allegation  in  bill  to  charge  assets  with  equitable  lien  in  favor  of  government.    Gov.. 

§898. 
uncertain  or  ambiguous,  taken  against  pleader.    Fraud  &  F.  C,  §  418* 
mortgagees  as  parties  on  creditor's  bill  to  set  aside  fraudulent  conveyance.    Fraud  & 

F.  C,  §  551. 
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POLICE.    See  Fees  and  Salaries. 

POLITICAL  QUESTIONS.    See  Government;  Judicial  Department;  United  States  Courts. 

POSTMASTERS.    See  Fees  and  Salaries. 

increase  of  salary.    Fees  &  Sal.,  gg  377,  878,  879. 

salary  can  be  increased  only  by  post master-general.    Fees  &  Sal.,  g  878. 

readjustment  of  salary  takes  effect  prospectively.    Fees  &  Sal.,  §  879. 

deputy  suspended  by  order  of  president,  not  entitled  to  salary  during  time  of  suspen- 
sion.   Fees  &  Sal.,  gg  81,  88,  89. 

extra  compensation ;  postmaster-general  the  sole  judge.     Fees  &  Sal.,  §  880. 

when  claim  for  damages  for  discontinuance  of  postoffice  cannot  be  made.  Pees  &  Sal., 
§56.  •  ft 

POSTMASTER-GENERAL. 

power  as  to  imposing  fines  on  mail  contractors.    Gov.,  §  195. 

POSTOFFICE  DEPARTMENT.    See  Evidence;  Fees  and  Salaries;  Postmasters;  Postmaster- 
General 

POUNDAGE.    See  United  States  Marshal. 

PRACTICE.    See  Bill  of  Exceptions;  Depositions;  Equity;  Government;  Parties;  Pleading; 
United  States  Courts;  witnesses. 
where  bill  does  not  include  necessary  parties.    Gov.,  §  840. 
non- joinder  of  parties;  too  nuiflerous.     Fraud  &  F.  CM  g  100. 
party  complainant  where  interest  has  been  conveyed.    Fraud  &  F.  C,  §  2ft. 
omission  of  party  defendant ;  plea  in  abatement.    Fraud  &  F.  C,  §  25. 
re-examination  of  witness,  when.    Fraud  &  F.  C,  g  688. 
contradictions  in  answer.    Fraud  &  F.  C,  §  557. 
verification  of  answer  in  equity.    Fraud  &  F.  C,,  §  558. 
answer  of  trustees  under  trustee  process.    Gov.,  g  828. 

instructions;  where  none  are  asked  party  cannot  complain.    Fraud  So  F.  C,  g  19. 
new  trial ;  decision ;  not  ground  of  error.    Fraud  &  F.  C,  g  719. 
general  exceptions  in  fraud  unavailing.    Fraud  &  F.  C,  g  292. 
bill  of  exceptions;  exceptions  to  admission  of  evidence  not  subject  of,  when.    Gov., 

8887. 
objections  not  made  in  lower  court  are  waived.    Fraud  &  F.  C,  g  558. 
appellate;  confined  to  specific  objection  taken  to  evidence.     Fraud  &  F.  C,  §878. 
when  supreme  court  will  not  review  decisions.    Gov.,  g  920. 
supreme  court  will  not  review  plea  in  abatement.    Gov.,  g  922. 
when  supreme  court  will  reject  improperly  admitted  evidence.    Gov.,  g  887. 

PREFERENCES.    See  Fraudulent  Conveyances. 

PRESIDENT.    See  Fees  and  Salaries;  Government. 
duty  to  protect  aliens.    Gov.,  §  93. 
duty  to  protect  citizens  abroad.    Gov.,'g  124. 

duty  to  issue  warrants  for  execution  of  death  penalty,  when.    Gov.,  §  131. 
powers  conferred  by  reconstruction  acts  are  political.    Gov.,  §  268. 
power  to  license  commercial  intercourse  during  rebellion.    Gov.,  §199. 
power  to  revive  laws.    Gov.,  g  116. 
appointment  of  officers.    Gov. ,  g  1 22. 
cannot  establish  prize  courts.    Gov.,  g  115. 
war  powers  of.    Gov.,  gg  66-71,  123. 

power  to  suspend  writ  of  habeas  corpus.    Gov.,  §g  111-118. 
power  to  remove  trespassers  on  public  lands.    Gov.,  g  114. 
no  power  to  fill  up  public  lot.    Gov.,  $  119. 
right  of  transfer  of  appropriations.    Gov.,  gg  90-92. 
removal  of  officers.    Gov.,  gg  87-89. 

power  to  advance  money  to  disbursing  officer.    Gov.,  g  143. 
power  to  discharge  debtors.    Gov.,  gg  94-96. 
no  power  in  conflicts  between  state  officers.    Gov.,  g  109. 
no  power  to  remit  forfeitures.    Gov.,  g  108. 
no  power  to  release  sureties.    Gov.,  g  101. 
as  to  employment  of  counsel.    Gov.,  gg  102,  108. 
his  pardoning  power.     Gov.,  gg  105-107. 
no  power  to  declare  war.    Gov.,  g  123. 
public  measures,  how  made  known.    Gov.,  g  117. 
proclamations  of.    Gov.,  gg  754-757. 

proclamation  of;  newspaper  publication  unnecessary  to  make  operative.    Gov.,  g  65. 
proclamation  of  takes  effect  on  day  it  is  signed  and  sealed.    Gov.,  gg  62,  88. 
no  power  to  admit  to  bail.    Gov.,  g  126. 
may  order  discharge  of  arrested  vessel.    Gov.,  g  125. 
illegal  seizure  of  neutral  vessel  by.    Gov.,  g  121. 
approval  of  bills.    Gov.,  g  120. 
no  seal  required  to  orders  of.    Gov.,  g  118. 
execution  of  foreign  laws.    Gov.,  g  110. 
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PRESIDENT  —  continued. 

necessaries  furnished  Indians;  payment  of  claims  for.    Gov.,  §  104. 

acta  binding  on  successor.    Gov.,  g§  97-100. 

appeal  from  heads  of  departments.     Qov.f  §§  72-77. 

interference  in  judicial  proceedings.     Gov.,  §;§  78^-86. 

when  judiciary  can  interfere  with.     Gov.,  §§  267,  268. 

ministerial  duty  defined.    Gov.,  §262. 

restraining  from  carrying  into  effect  alleged  unconstitutional  act.    Gov.,  §3  259.  261. 

cannot  place  government  in  position  of  accountability  as  stakeholder  or  garnishee. 

Gov.,  §  133. 
confiscated  property ;  no  jurisdiction  by.     Gov.,  §  132. 
may  order  arrest  without  warrant  of  escaped  prisoner.    Gov.,  §  127. 
courts-martial.    Gov.,  g§  128-130. 

PRINCIPAL  AND  AGENT.    See  False  Representations;  Fraud;  Judgment 
distinction  between  public  and  private  agents.    Gov.,  §  386. 
where  agent's  power  is  revoked,  he  is  to  be  indemnified  against  loss  on  contracts,  when. 

Fees  &  Sal.,  §  94. 
competency  of  agent  to  prove  agency.    Fraud  &  F.  C,  §  296. 
principles  as  to  private  persons,  applicable  as  to  the  government  and  its  officers.    Fees 

&  Sal.,  §  96. 
liability  of  agent,  who  renounces  his  agency  without  proper  notice,  for  losses  resulting 

therefrom.    Fees  &  Sal.,  §  95. 

PRINCIPAL  AND  SURETY.    See  Fraudulent  Conveyances. 
when  government  releases  sureties.     Gov.,  $  17. 
liability  of  sureties  on  bond  of  United  Stales  assistant  treasurer.    Gov.,  §  196.  . 

PRIZE  COURTS.    See  President 

PROCESS.    See  United  States  Marshal 

sufficient  service.     Fraud  &  F.  C.,  §  420. 

PROCLAMATION.    See  President 

PUBLIC  LANDS.    See  Government;  President 

PUBLIC  MONEYS.    See  Receiver  of  Public  Moneys. 

PUBLIC  POLICY.    See  Government  Contracts;  Lottery;  Wager. 

agreement  to  "  lobby  "  claim  through  congress,  void.    Gov.,  §  767. 

PUNCTUATION. 

effect  of  in  construing  statute.    Fraud  &  F.  C,  §  993. 

PURSER.    See  Fees  and  Salaries. 

R. 

RATIONS.    See  Army  Officers. 

RECEIVER.    See  Equity;  Fraudulent  Conveyances;  Government 

title  to  property  which  debtor  has  fraudulently  conveyed.     Fraud  &  F.  C,  §  1053. 
of  suspended  national  bank,  represents  the  bank,  not  the  government.    Gov.,  §  279. 

RECEIVER'S  CERTIFICATES.    See  False  Representations. 

false  representations  in.    Fraud  &  F.  C,  g§  204,  318  et  seq. 

RECEIVER  OF  PUBLIC  MONEYS.    See  Fees  and  Salaries. 
compensation  of.    Fees  &  Sal.,  §§  573-582. 

REGISTERS  AND  RECEIVERS  OF  LAND  OFFICES, 
allowances  of.    Fees  &  Sal.,  £  562. 

REGISTER  OF  THE  TREASURY.    See  Evidence;  Fees  and  Salaries;  Treasury  Department 

RELIEF.    See  Equity;  False  Representations;  Fraud;  Fraudulent  Conveyances. 

REMEDIES.    See  Attachment;  Fees  and  Salaries;  False  Representations;  Fraud;  Fraud- 
ulent Conveyances.  * 

REMOVED  OFFICERS.    See  Fees  and  Salaries. 

REMOVAL  FROM  OFFICE.    See  President 

REPEAL  OF  STATUTES.    See  Construction  of  Statutes, 

RES  ADJUDICATA.    See  Judgments. 
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S. 

SALARIES.    See  Fees  and  Salaries. 

BALES.    See  Conditional  Sales;  Equity;  False  Representations;  Fraud;  Fraudulent  Convey- 
ances; Voluntary  Conveyances. 

SALE  OF  LANDS.    See  False  Representations;  Fraud ;  Fraudulent  Conveyances ;  Limita- 
tions. 

SECRETARY  OF  THE  INTERIOR.    See  Heads  of  Departments. 
authority  as  to  patent  office.    Gov.,  §  177. 
power  over  accounts.    Gov.,  gg  172-175. 
no  authority  to  increase  rent.    Gov.,  £  570. 
auditor  must  obey  instructions  of.    Gov.,  §  176. 
cannot  suspend  action  to  claim  for  patent  to  lands.    Gov.,  §  178. 
land  patent;  cannot  cancel.    Gov.,  §  171. 
canceling  entry  of  land;  ministerial.    Gov.,  §  170. 

SECRETARY  OF  LEGATION.    See  Fees  and  Salaries. 

SECRETARY  OF  NAVY.    See  Fees  and  Salaries;  Navy. 

has  no  power  to  suspend  government  contract    Gov.,  §§  848,  865. 
powers  and  duties  of.     Gov.,  gg  179-180. 
power  to  contract  for  supplies.    Gov.,  g  586. 

SECRETARY  OF  THE  TREASURY.    See  Collectors  of  Revenue;  Fees  and  Salaries;  Heads 
of  Departments;  Treasury  Department. 
no  power  to  waive  rights  Of  government.    Gov.,  §§  270,  277. 
power  to  authorize  administration  of  oaths.    Gov.,  £  203. 
no  power  to  correct  alleged  errors  in  courts'  judgments.    Gov.,  g  203 
regulations  of  commercial  intercourse  during  rebellion.    Gov.,  g  199. 
power  to  compromise  claims.    Gov.,  g  209. 
power  to  reimburse  governors  for  expenses.    Gov.,  g  207. 
power  as  to  criminal  prosecutions.    Gov.,  g  209. 
no  power  to  issue  security  of  stock.    Gov.,  g  210. 
advances  to  marshals  on  president's  instructions.    Gov.,  g  211. 
power  as  to  forfeitures  and  penalties.    Gov.,  g§  214-218,  231. 
power  under  trade  and  intercourse  acts.    Gov.,  g  220. 
instructions  to  collectors.     Gov.,  g  227. 
illegal  instructions  of  to  collector.    Gov.,  §§  224,  225. 
commissions  of  assistant  treasurer  on  revenue  stamps.    Gov.,  g§  197,  200. 
decisions  may  be  written  or  oral.    Gov.,  g  223. 

when  decision  in  rejecting  claim  caunot  be  judicially  revised.    Fees  &  SaL,  g  167. 
directing  appraisers  to  make  allowances.     Gov.,  g  208. 
signature  of.    Gov.,  g  198. 

SECRETARY  OF  WAR. 

powers  of ;  duties  of.    Gov.,  g§  187-194. 

duty  as  to  government  contracts.    Gov.,  §  873  et  seq. 

lease  of,  binds  government  only.    Gov.,  g  585. 

SENATE,  EMPLOYEES  OF. 

compensation  of;  act  of  March  3,  1873.    Fees  &  Sal.,  g  683. 

■SERVICE  OF  PROCESS.    See  Process. 

BET-OFF.    See  Claims  against  the  Government:  Fees  and  Salaries;  Fraud;  Fraudulent  Con- 
veyances;  Government;  Government  Contracts. 
rules  as  to  setoff  where  the  government  is  plaintiff.    Fees  &  Sal..  §  ISO. 
right  of  government  to  set  off  a  balance  due  by  an  officer.    Fees  &  Sal.,  g  124. 
in  action  for  fees  by  officer  what  set-offs,  etc.,  may  be  allowed.    Fees  &  Sal.,  §§  49-57. 

SETTLEMENTS.    See  Fraud;  Fraudulent  Conveyances;  Voluntary  Conveyances. 

SHARES  OF  STOCK.    8ee  False  Representations. 

SHIPPING  COMMISSIONERS. 

tees  and  allowances  of.     Fees  &  Sal.,  g§  540-545. 

SOCIETIES,  VOLUNTARY.    See  Harmony  Society. 
SOVEREIGNTY,  CHANGE  OF.    See  Conquered  and  Ceded  Territory, 
SPAIN.    See  Foreign  Governments. 
SPAIN,  CLAIMS  AGAINST.    See  Foreign  Governments. 
Sr^AIN.  TREATY  WITH.    See  Foreign  Governments. 
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STATES.    See  Ferries. 

STATE  DEPARTMENT.    See  Fees  and  Salaries;  Heads  of  Departments;  Secretary  of  State. 

STATE  LAWS.    See  Ferries;  United  States  Courts. 

effect  of  on  holder  of  note  in  federal  courts.    Fraud  &  F.  G,  §316. 

STATE  OFFICER. 

congress  has  no  power  to  tax  salary  of  judicial  officer  of  state.    Fees  A  Sal.,  §  8. 

STATUTES.    See  Construction  of  Statute*. 

STATUTE  OF  FRAtfDS.  See  Conditional  Sales;  False  Representations;  Fraud;  Fraudulent 
Conveyances. 

STATUTE  OF  LIMITATIONS.    See  Limitation*. 

STOCK    See  False  Representations. 

STOCKHOLDER    See  Fraud;  Fraudulent  Conveyance*. 

SUBSCRIPTIONS.    See  False  Representations;  Fraud. 

SUBROGATION. 

rights  of  parties  to  be  subrogated  to  priority  of  government.    Gov.,  §§  902-909. 

SUPREME  COURT.    See  Judicial  Department;  United  States  Courts. 

SURETY.    See  Principal  and  Surety. 

SURGEON& 

salary  of;  Revised  Statutes,  section  1338.    Fees  A  SaL,  §  540. 

SURVEYOR-GENERAL.    See  Fees  and  Salaries. 

SURVEYOR  OF  PORT.    See  Collectors  of  Revenue. 
compensation  of.     Fees  &  Sal.,  §  571. 

SUSPENSION  FROM  OFFICE.    See  Fees  and  Salaries;  Collectors  of  Revenue;  President. 

SURVIVAL  OF  ACTIONS.    See  False  Representations. 


T. 


TAXING  SALARIES.    See  Fees  and  Salaries. 

TERRITORY.    See  Conquered  and  Ceded  Territory. 

TERRITORIAL  OFFICERS.    See  Fees  and  Salaries;  Minnesota. 

TEXAS. 

in  Texas  equitable  rule  as  to  fraud  followed.    Fraud  &  F.  C,  §  58. 

THANKSGIVING.    See  Holidays. 

TORTS.    See  Government;  Interest. 

TREASURER.    See  Secretary  of  the  Treasury. 

TREASURY  DEPARTMENT.    See  Claims  against  the  Government;  Head*  of  Department*; 

Secretary  of  the  Treasury. 
construction  of  Jaws  as  to.    Gov.,  §§  204-306. 
acts  in  judicial  capacity  in  stating  chargee,  when.    Gov.,  §  235. 
regulations  of,  binding  force  of.    Gov.,  §  229.  * 

settling  of  account;  ministerial  function.    Gov.,  g  220. 
comptroller  of  currency  cannot  subject  government  to  jurisdiction  of  courts.    Gov.. 

§§  27S,  280. 
accounting  officer.    Gov.,  §3  238,  284. 
rules  of  commissioner  of  internal  revenue.    Gov.,  §  228. 
comptroller;  no  power  to  reconsider  disallowed  claim.    Gov.,  §  218. 
commissioner  of  customs  must  countersign  warrants  of  secretary.    Gov.,  §230. 
comptroller  of,  directs  prosecutions  for  debts.    Gov.,  g  201. 
treasury  warrants  of  capias  ad  satisfaciendum.    Gov.,  §221. 
decision  of  claim  for  relief  binding.    Gov.,  §  212. 
distress  warrants.    Gov.,  §§  210,  222. 

TREATY.    See  Foreign  Governments. 

TRUST.    See  Evidence;  Fraudulent  Conveyances. 

perversion  of  trust  fund;  tracing  by  beneficiary.    Gov.,  §  640. 

TRUSTEE.    See  Fraud;  Fraudulent  Conveyances. 
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u. 

UNITEP  STATES  COURTS.    See  Court  of  Claims;  Judicial  Department;  Practice. 
jurisdiction ;  citizenship;  plaintiff  assignee.     Fraud  &  F.  C,  §  1080. 
jurisdiction  of  creditor's  bill.     Fraud  &  F.  C.  £§  1029,  1031. 
suit  to  set  aside  fraudulent  conveyance;  citizenship.    Fraud  Ac  F.  C.  g  524. 
have  jurisdiction  to  set  aside  a  fraudulent  conveyance,  independently  of  state  jurisdic- 
tion.   Fraud  Ac  F.  C,  §  1028. 
when  will  follow  state  laws.     Fraud  Ac  F.  C  §§  542,  681,  702,  982. 
construction  of  local  statutes.     Fraud  &  F.  C..  §  571. 

when  bill  to  enjoin  president  will  be  received  by  supreme  court     Gov.,  §  268. 
8ii  pre  me  court  cannot  pass  upon  political  questions.     Gov.,  §§  200,  264,  265* 

UNITED  STATES  GOVERNMENT.    See  Government 

UNITED  STATES  MARSHAL.    See  Fees  and  Salaries. 

1.  Fees  in  General. 

policy  of  statutes  as  to  fees.     Fees  Ac  Sal.,  §  297. 

settlement  of  claim  without  sale  of  property.     Fees  Ac  Sal.,  §g  253-255,  277-280,  313, 
861-366. 
case  of  The  Norma  criticised.     Fees  &  Sal.,  £  2S0. 
entitled  to  fees  for  serving  execution,  though  property  unsold.     Fees  &  Sal.,  §  337. 
commissions  on  judgment,  though  execution  not  levied.     Fees  Ac  Sal,  §  341. 
service  of  writ  of  habeas  corpus.     Fees  Ac  Sal.,  §  333. 
'* distributing"  and  "  serving"  venires.     Fees  Ac  Sal.,  §  336. 
distributing  venires  to  town  clerks.     Fees  &  Sal.,  $  340. 
commissions  on  forthcoming  bond.     Fees  Ac  Sal.,  §  342. 
no  fee  for  serving  rule  to  plead  on  defendant.     Fees  Ac  Sal..  k  314. 
bringing  imprisoned  party  or  witness  to  trial,  etc.     Fees  &  Sal.,  §  335. 
omission  of  acknowledgment  of  service.     Fees  Ac  Sal.,  §  33tt. 
service  of  precept  covers  •*  commitment."    Fees  Ac  Sal..  8  388. 
double  process  of  serving  subpoena  and  summoning  witnesses.     Fees  &  Sal.,  §  343. 
per  diem  for  arrest  by  deputy.    Fees&  Sal.,  §  351a. 
per  diem  for  intermediate  commitment.     Fees  Ac  Sal.,  §  334. 
attendance  on  court;  per  diem  allowance.     Fees  &  Sal..  §  354. 
remedy  of  deputy  for  compensation  is  against  the  marshal.     Fees  Ac  Sal.,  §  348. 
certificate  of  judge  prima  facie  evidence  of  marshal's  account.    Fees  Ac  Sal.,  £  307. 
extra  pay  to  assistant  marshal  in  taking  the  census  for  extra  expenses  by  unforeseen 

calamity.    Fees  &  Sal.,  §  226. 
allowance  by  judge  binding  on  accounting  officer.     Fees  Ac  SaL,  §$  61,  62. 
meaning  of  " settlement  of  claim,"  under  statute.    Fees  Ac  Sal.,  ££  279,  280. 
*    fees  for  arrest  in  case  of  misnomer  in  warrant.    Fees  &  Sal.,  §§  265,  293. 
no  fees  for  arresting  the  wrong  person.    Fees  Ac  SaL,  §  292. 
remedy  to  recover  fees  for  executing  warrant  is  by  action.    Fees  Ac  Sal.,  §  81. 
fees  for  attending  examinations  of  prisoners.    Fees  Ac  SaL,  §  287. 
in  libel,  fees  due  when  amount  is  paid  into  registry.     Fees  Ac  SaL,  §§  279,  280. 
power  to  appoint,  and  fees  of  special  bailiff.    Fees  Ac  Sal.,  §  286. 
as  to  careless  and  unrestricted  appointment  of  special  bailiffs.    Fees  Ac  SaL,  g§  270, 

299. 
du# service;  arrest  and  custody.    Fees  &  SaL,  g§  271,  800. 
examinations  before  commissioner,  attending  by  special  bailiff.     Fees  Ac  Sal.,  £§  259. 

286,  287. 
no  fees  for  arrest  beyond  jurisdiction  of  warrant.     Fees  AC  SaL,  g§  266.  294. 
powers  of  as  examining  and  committing  magistrates.    Fees  &  SaL,  §  303. 
endeavoring  to  make  arrest.    Fees  Ac  SaL,  §  304. 
reasonable  time  in  making  arrest;  expenses.     Fees  Ac  Sal.,  £§ 267,  295. 
no  fees  for  arrest  on  superseded  warrant.     Fees  Ac  Sal.,  §§  272,  274,  301,  802. 
no  fees  for  recapturing  prisoner  upon  promise  to  appear.     Fees  Ac  SaL,  §§  273,  800,  805. 
no  fees  for  superintending  prisons.     Fees  Ac  SaL,  §  808. 
when  party  precluded  from  collecting*  fees  paid  to.     Fees  Ac  SaL,  §  310. 
no  commissions  on  forfeited  delivery  bond.     Fees  Ac  Sal..  §  312. 
no  fees  for  performing  clerk's  duties.     Fees  AC  SaL,  §  317. 
commissions  on  replevin  bond  for  goods  distrained.     Fees  &  SaL,  315. 
fees  for  impaneling  jury.     Fees  AC  SaL.  §g  314,  316. 
fee  for  commitment.    Fees  Ac  SaL,  §  355. 
no  services  to  deputy  as  witness.    Fees  Ac  SaL,  §  351. 
omission  to  make  return  of  appointment  of  deputy.    Fees  Ac  Sal.,  §  350. 
commissions  on  fees  to  deputy  for  taking  census.     Fees  Ac  SaL,  8  349. 
as  to  allowance  made  by  state  supreme  court.     Fees  Ac  SaL,  §§  318,  321. 
surplus  of  •'  fees  and  emoluments  of  his  office."    Fees  Ac  SaL,  §  324. 
fees  and  commissions  in  prize  cases.     Fees  Ac  SaL,  ££  845-347. 
maintenance  of  "  petitioners  for  freedom."    Fees  &  SaL,  £  327. 
guarding  upon  arrest  on  verbal  order  of  commissioner.    Fees  Ac  SaL,  §  274. 
fees  in  guarding  prisoner  by  order  of  commissioner.    Fees  Ac  SaL,  §  276. 
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UNITED  STATES  MARSHAL,  Fees  in  General— continued. 

marshal  to  judge  as  to  necessity  of  guard.     Fees  &  Sal.,  £§  275,  280. 

claim  for  "  aid  "  in  guarding  witnesses.    Fees  &  Sal.,  £  309. 

fee  for  4*  discharge."    Fees  &  Sal.,  §§  352,  858. 

fees  in  cases  consolidated.     Fees  &  Sal.,  §  501. 

revenue  cases.     Fees  &  Sal.,  $  357. 

insurance  of  vessel  seized,  allowed.     Fees  &  Sal.,  $  875. 

custody  fees  in  admiralty  cases.     Fees  &  Sal.,  $§  867-376. 

allowance  to  marshal  of  District  of  Columbia  for  keeping  criminals.    Gov.,  §  172. 

when  entitled  to  poundage.     Fees  &  Sal.,  §§  328-832. 

fees  and  poundage;  how  far  regulated  by  Btate  practice.     Fees  &  Sal.,  §§  257,  281,  282. 

poundage  where  execution  is  levied,  but  claim  is  compromised.    Fees  &  Sal.,  §§  256. 

281,  282. 
allowances  for  services  and  expenses  not  specified  by  law.     Fees  &  Sal.,  $  322. 
necessary  expenses  and  disbursements  unprovided  for.     Fees  &  Sal.,  §  353. 
rent  and  furniture  of  court- room.     Fees  &  Sal.,  §  323. 
when  he  may  retain  money  equal  to  amount  paid  deputies  for  taking  census.     Fees  & 

Sal.,  §  87. 
charges  for  actual  expenses  must  be  proved  by  oath.     Fees  &  Sal.,  §  289. 
rent  of  office  is  just  charge.     Fees  &  Sal.,  §  311. 

expenses  lor  clothing  and  medical  attendance  of  ^prisoners.     Fees  &  SaL,  §  325. 
maintenance  of  "  runaways."    Fees  &  Sal.,  §  326. 

2.  Mileage. 

rule  for  computing  mileage.     Fees  &  Sal.,  §  298. 

•rule  as  to  computing  "  travel "  or  "  mileage."    Fees  &  Sal.,  §  283. 

expenses  in  lieu  of  mileage.     Fees  &  Sal.,  $  261. 

construction  of  sec.  829,  R.  S.,  as  to  mileage.     Fees  &  Sal..  §§  258,  260-206,  269,  288-299. 

construction  of  "  returned  "  in  sec.  829,  R.  S.,  as  to  mileage.     Fees  &  SaL,  §§  258,  285. 

mileage  under  sec.  829,  R.  S.,  allowed  "from  the  place  where  the  orocess  is  returned  to 

the  place  of  service."    Fees  &  Sal.,  §  269. 
mileage  for  serving  subpoena  out  of  state.     Fees  &  Sal.,  §  360. 
mileage  and  attendance  at  the  monthly  rules.    Fees  &  Sal.,  §  359. 
mileage  on  a  return  of  nulla  bona.     Fees  &  Sal.,  §  358. 
no  mileage  to  deputy  as  witness.    Fees  &  Sal. ,  §  351. 
no  mileage  for  serving  on  defendant  rule  to  plead.    Fees  &  Sal..  §  344. 
entitled  to  mileage  for  serving  each  individual  warrant.     Fees  &  Sal.,  §§  260,  280. 
mileage  expenses  of  necessary  guard.     Fees  &  Sal.,  §§  262-263,  806. 
mileage  for  transportation ;  usual  route.     Fees  &  Sal.,  £§  268,  296. 
transporting  criminals;  necessity  of  guards.     Fees  &  Sal..  §  290. 
rule  when  guards  are  also  United  States  witnesses.     Fees  &  Sal.,  §  291* 
warrant  returned  before  another  commissioner.    Fees  &  Sal.,  §  284* 

UPPER  CALIFORNIA.    See  Collectors  of  Revenue. 

USAGE.    See  Evidence;  Fees  and  Salaries;  Holidays. 

V. 

VOLUNTARY  CONVEYANCES.    See  Fraud;  Fraudulent  Conveyances 

l.  In  General. 

when  fraudulent  and  void.    Fraud  &  F.  C,  £§  855,  882,  896,  900,  908,  918-915,  918,  919. 
construction  of  statute  of  Elizabeth.    Fraud  &  F.  C,  £§  867,  915,  916. 

Surchaser;  statute  of  Elizabeth.     Fraud  &  F.  C,  §  907. 
[issouri  rule.     Fraud  &  F.  C,  gg  800,  801. 
all  of  property.     Fraud  &  F.  C,  §§  802,  869. 
intent  to  defraud.    Fraud  &  F.  C,  £8  901,  905. 
valid;  debtor  solvent.     Fraud  &  F.  C,  §  903. 
validity  of:  prior  indebtedness.     Fraud  &  F.  C,  §  851. 
when  upheld.     Fraud  A  F.  C,  g  910. 

deed  impeached ;  duty  of  defendants  to  explain.     Fraud  &  F.  C,  §  848. 
magnitude  of  estate;  inspection.     Fraud  &  F.  C,  g  797. 

no  written  contract;  no  payment ;  no  security.     Fraud  &  F.  C.  §§  808,  839, 841. 
failure  of  grantor  soon  after  conveyance.     Fraud  &  F.  C,  §§  798,  870. 
no  change  of  possession;  presumptions.     Fraud  &  F.  C.  §845. 
previous  and  subsequent  creditors,  distinction.     Fraud  &  F.  C,  §  867. 
void  as  to  existing,  valid  as  to  subsequent  creditors,  when.     Fraud  &  F.  C,  §§  796, 

800,  801.  816,  862,  908,  909. 
when  void  as  to  subsequent  creditors.     Fraud  &  F.  C,  g§  858,  854,  919. 
rights  of  subsequent  creditors.     Fraud  &  F.  C,  §  533. 
concealment.     Fraud  &  F.  C,  S  856. 
registration.     Fraud  &  F.  C.  $g  857,  911. 
notice  to  purchaser.     Fraud  &  F.  C,  §  880. 
purchaser  with  notice,  when  protected.     Fraud  &  F.  C,  §  906* 
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VOLUNTARY  CONVEYANCES,  In  General— continued, 
meritorious  consideration.    Fraud  6c  F.  C,  §  863. 
payment  of  full  consideration  does  not  negative  presumption  of  fraud.    Fraud  6c  F.  C. , 

§§  806,  842.       ♦ 
non-payment  of   consideration;  rebutting  presumption  of  fraud.      Fraud  &  F.  G, 

§§  805,  841. 
without  consideration.    Fraud  &  F.  C,  §  917. 
love  and  affection ;  previous  indebtedness.     Fraud  6c  F.  C,  §  880. 
love  and  affection;  gift;  money  consideration  named.    Fraud  6c  F.  C,  §  898. 
false  statement  as  to  receipt  of  consideration.    Fraud  6c  F.  C,  §  804. 
no  receipt  of  payment,    traud  &  F.  C,  §  844. 
assignee  impeaching  deed  of  bankrupt.    Fraud  &  F.  C,  §  858. 
purchaser  from  volunteer.    Fraud  <fe  F.  C,  8  799. 

settlement;  effect  of  subsequent  marriage  of  female  donee.     Fraud  6c  F.  C,  §  889. 
equity  of  redemption.    Fraud  &  F.  C,  §  912. 

depriving  creditors  of  means  of  enforcing  debts.    Fraud  &  F.  C,  §  902. 
avoidance  of;  disputed  claim.    Fraud  6c  F.  C,  §  871. 

liability  of  grantee;  time  given  by  creditor  to  debtor.    Fraud  &  F.  (X,  §  881. 
effect  of  infancy  of  grantee.    Fraud  &  F.  C.  §  887. 
when  burden  to  explain  on  grantor.    Fraud  6c  F.  C.?  §  904. 

2.  As  Affected  by  Relation  of  Parties. 

conveyance  to  brother.    Fraud  6c  F.  C,  §  900. 

bonds  given  to  son-in-law.    Fraud  6c  F.  C,  §  892. 

ante-nuptial  settlement.    Fraud  6c  F.  C,  §g  954-966. 

transactions  between  parent  and  child.     Fraud  6c  F.  C,  §§  835-837,  879. 

gift  by  parent  to  child.    Fraud  <fc  F.  C.,  §§  067-976. 
gift  from  parent  to  child ;  liability  of  donee  to  creditors.     Fraud  6c  F.  CL,  §  895. 
advancements  to  child.     Fraud  &  F.  C,  §  884. 
settlement;  bonds  to  daughter.    Fraud  6c  F.  C,  §  891. 
settlement;  when  money  is  to  be  refunded  by  child.     Fraud  6c  F.  C,  §  893. 
what  is  voluntary  conveyance  between  husband  and  wife.     Fraud  &  F.  C,  §  838. 
transaction  between  husband  and  wife.     Fraud  &  F.  C  §§  872,  920-958. 
settlement  by  husband  on  wife,  valid.    Fraud  6c  F.  C,  fc§  866,  868. 
post-nuptial  and  ante-nuptial  settlements.     Fraud  6c  F.  C,  S§  807-824,  846,  847,  848, 

872,  874, 
when  conveyance  to  wife  and  children  valid.     Fraud  6c  F.  C,  §  909. 
husband  and  wife;  promise;  statute  of  frauds.     Fraud  &  F.  C,  §  850. 
severing  wife's  interest  from  husband's.     Fraud  &  F.  C,  849. 
wife's  purchase  of  property  during  coverture.     Fraud  &  F.  C,  §  889. 
wife's  payment  of  husband's  debt.    Fraud  &  F.  C,  §  861. 
trust  for  wife;  consideration ;  relinquishment  of  dower.    Fraud  6c  F.  C,  §  864* 

VOLUNTARY  PAYMENT&    See  Fees  and  Salaries. 


W. 

WAGER. 

validity  of;  authorities  reviewed.    Gam.  &  Lot,  §§9f  11. 
valid  at  common  law.    Gam.  &  Lot.,  §§  2,  10. 

exceptions  to  rule.     Ibid. 
how  affected  by  public  policy.     Gam.  &  Lot.,  g§  13,  24. 
recovery  of  money  on.     Gam.  6c  Lot.,  fc*§  25,  26. 
money  won  at  billiards.     Gram.  6c  Loc,  §  31. 
"  seveu  up."    Gam.  &  Lot.,  g  32. 

on  result  of  election,  void.    Gam.  6c  Lot.,  §g  3-5,  12,  29. 
action  for  rent  for  race  field.     Gam.  6c  Lot.,  §  34. 
note  on.     Gam.  6c  Lot.,  ££  30,  38,  36. 
on  event  of  trial,  void.    Gam.  6c  Lot.,  §  28. 
feeding  and  training  race-horse.     Gam.  6c  Lot.,  §  35. 

"WAIVER.     See  False  Representations;  Fees  and  Salaries;  Fraud;  Fraudulent  Conveyances; 

Practice, 

WAR.     See  Army;  Congress. 

WAR  DEPARTMENT.     See  Fees  and  Salaries:  Gowrnment  Contracts;  Secretary  of  War. 
may  contract  for  pork  for  army.     Gov.,  §  390. 

WAR  POWERS.     See  Congress;  President 

WAR,  SECRETARY  QF.     See  Fees  and  Salaries;  Secretary  of  War. 

WAREHOUSEMAN.    See  Fraud. 

WARRANTY.    See  False  Representations;  Fraud;  Fraudulent  Conveyances. 
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WATCHMEN.    See  Fees  and  Salaries. 

WITNESSES.    See  Congress;  Practice;  Principal  and  Agent. 

competency  of,  in  action  for  false  representations.     Fraud  &«F.  G,  §  277. 
making  wager  on  event  of  trial,  not  incompetent.     Gam.  &  Lot.,  §  28. 

WITNESS  FEES.    See  Fees  and  Salaries. 

witnesses  must  be  subpoenaed.     Fee*  &Sal.,  §£  881,  383. 

same  allowance  as  jurors  in  both  civil  and  criminal  cases.     Fees  &  Sal..  §  385. 

witness  summoned  by  private  person  entitled  to  fees.     Fees  &  Sal.,  §  8»6. 

person  summoned  as  juror  and  witness  entitled  to  compensation  in  each  case.    Fees  & 

Sal.,  §S  382.  884. 
where  not  paid  in  advance,  upon  demand,  no  attachment  lies.     Fees  &  Sal.,  §  899. 
examined  de  bene  esse,  entitled  to  fees  for  trial.    Fees  &  Sal,  §§  400,  401. 
fees  of  imprisoned  witnesses.     Fees  &  Sal..  §§  397.  898. 
attendance,  but  not  summoned,  may  have  fees.     Fees  &  Sal.,  §§  387,  391. 
liability  of  government.     Fees  &  Sal.,  §§  395,  396. 
attendance  where  trial  is  postponed,     tees  &  Sal..  £§  393*394. 
attending  inquest  in  Washington  county,  D.  C.     Fees  &  Sal,  §g  554,  555. 
allowance  of  mileage.     Fees  &  Sal.,  §§402-411. 

party  *s  witness,  not  entitled  to  mileage  and  fees.     Fees  &  Sal.,  §§  41&414. 
summoned  in  several  cases.     Fees  &  Sal.,  §§  410,  411. 
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